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TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Subtitle  A — Office  of  the  Secretary  of 
the  Interior 

Editorial  Revision  of  Regulations 

The  following  constitutes  an  editorial 
revision  of  the  regulations  in  Subtitle  A, 
and  the  regulations  of  the  Bureau  of 
Land  Management,  comprising  Chapter 
I  of  Title  43  of  the  Code  of  Federal 
Regulations.  The  objectives  of  the  re¬ 
vision  have  been  so  far  as  feasible  to 
eliminate  obsolete  material  and  material 
relating  solely  to  internal  departmental 
procedure  and  to  change  the  nomencla¬ 
ture  of  the  various  officers  and  offices 
referred  to  in  the  regulations  so  as  either 
to  conform  to  the  present  organization 
of  the  Department  of  the  Interior  or  to 
recognize  the  flexibility  of  that  organiza¬ 
tion.  It  is  the  Department’s  intent  in 
this  revision  to  make  no  substantive 
changes  in  the  regulations,  and  it  is 
made  at  this  time  in  order  to  ensure 
that  the  bound  1954  edition  of  43  CFR 
is  as  up  to  date  as  possible.  The  revision 
is  hereby  approved. 

Clarence  A.  Davis, 
Acting  Secretary  of  the  Interior. 
Part 
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A  numerical  list  of  the  parts  of 
Subtitle  A  and  Chapter  I  of  Title 
43,  showing  the  pages  on  which 
they  begin,  appears  at  the  end  of 
this  Part  II. 


Sec. 

1.13  Appeals. 

1.14  Short  title. 

Authority:  §§  1.1  to  1.14  issued  under  sec. 
5,  23  Stat.  101;  5  U.  S.  C.  493. 

§  1.1  Purpose.  This  part  is  prescribed 
to  govern  practitioners  representing  par¬ 
ties  in  proceedings  before  the  Department 
of  the  Interior. 

§  1.2  Definitions.  As  used  in  this  part, 
unless  the  context  or  subject  matter 
otherwise  requires: 

(a)  “Committee”  means  the  Commit¬ 
tee  on  Practitioners. 

(b)  “Department”  includes  not  only 
the  Office  of  the  Secretary  of  the  In¬ 
terior,  but  also  any  office  of  the  Depart¬ 
ment  of  the  Interior,  in  Washington, 
D.  C.,  and  elsewhere. 

(c)  “Party”  includes  applicant,  claim¬ 
ant,  or  anyone  whose  interests  are  pre¬ 
sented  to  this  Department  for  adjudica¬ 
tion. 

(d)  “Practitioner”  means  any  individ¬ 
ual  who  under  this  part  may  act  in  a 
representative  capacity  in  practice  be¬ 
fore  the  Department;  but  no  individual 
while  acting  exclusively  on  his  own  be¬ 
half  shall  be  considered  a  practitioner. 

(e)  “Practice”  relates  only  to  action  by 
practitioners  with  respect  to  the  process 
of  adjudication. 

§  1.3  Committee  on  Practitioners.  A 
Committee  on  Practitioners  composed  of 
three  members  is  hereby  created.  The 
Solicitor  of  the  Department,  ex  officio, 
shall  be  a  member  of  and  chairman  of 
the  Committee.  The  other  two  mem¬ 
bers,  ex  officio,  shall  be  the  Associate 
Solicitor,  Division  of  Appeals,  and  the 
Assistant  Solicitor,  Branch  of  Land  Man¬ 
agement.  The  Committee  shall,  by  a 
majority  of  those  present,,  act  at  such 
times  as  it  may  designate  or  at  the  call  of 
the  chairman,  a  quorum  to  consist  of  two 
members.  Hearings  may  be  held  before 
such  persons  and  at  such  places  and 
times  as  the  Committee  may  designate. 
In  administering  its  functions,  the  Com¬ 


mittee  may  call  upon  any  agency  of  the 
Department  for  assistance.  The  Com¬ 
mittee  may  delegate  to  one  of  its  mem¬ 
bers  or  to  any  employee  of  the 
Department  authority  to  pass  upon  ap¬ 
plications  for  admission  and  routine 
matters  generally.  Except  as  otherwise 
specifically  provided,  the  Committee 
shall  administer  all  functions  under  this 
part. 

§  1.4  Who  may  practice,  (a)  Any  in¬ 
dividual  who  has  been  admitted  to  prac¬ 
tice  before  the  Department  or  any  of  its 
bureaus  under  any  prior  regulations  and 
who  is  in  good  standing  at  the  effective 
date  of  this  part  will  be  permitted  to 
practice  before  the  Department  under 
this  part. 

(b)  Any  individual  who  is  a  member 
in  good  standing  of  the  bar  of  the  high¬ 
est  court  of  a  State,  Territory  or  the  Dis¬ 
trict  of  Columbia  will  be  permitted  to 
practice  without  filing  an  application  for 
such  privilege.  However,  in  the  discre¬ 
tion  of  the  Committee,  or  any  hearing 
officer  of  the  Department  as  to  a  partic¬ 
ular  matter  pending  before  him,  an  in¬ 
dividual  claiming  such  privilege  may  be 
required  to  file  a  written  statement  con¬ 
cerning  his  status  as  an  attorney,  his 
character  and  repute,  and  setting  forth 
such  other  information  as  may  be  re¬ 
quired  of  him.  The  Committee  or  the 
hearing  officer  may  permit  such  indi¬ 
vidual  to  practice  in  a  particular  matter 
subject  to  his  filing  the  required  state¬ 
ment  and  to  any  subsequent  action  by 
the  Committee  or  the  Secretary. 

(c)  Any  individual,  not  admitted  to 
the  bar,  will  be  permitted  to  act  as  a 
practitioner  in  a  particular  matter  if  the 
party  he  represents  is  within  one  of  the 
following  groups:  (1)  a  member  of  his 
family;  (2)  a  partnership  of  which  he  is 
a  member;  (3)  a  receivership,  decedent’s 
estate,  or  a  trust  or  estate  of  which  he  is 
the  receiver,  administrator,  or  other  sim¬ 
ilar  fiduciary;  (4)  the  lessee  of  a  mineral 
lease  which  is  subject  to  an  operating 
agreement  or  sublease  approved  by  the 
Department,  which  grants  to  such  in¬ 
dividual  a  power  of  attorney;  (5)  a  Fed¬ 
eral,  State,  district,  territorial,  or  local 
government  or  an  agency  thereof,  or  a 
government  corporation,  or  a  district  or 
advisory  board  established  pursuant  to 
statute.  Where  a  corporation,  business 
trust,  or  an  association  is  a  party,  or  a 
fiduciary  within  the  meaning  of  subpara- 
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graph  (3)  of  this  paragraph,  or  an  oper¬ 
ator  within  the  meaning  of  subparagraph 
(4)  of  this  paragraph,  any  of  its  officers 
or  regular  full-time  employees  may  act 
as  the  practitioner  in  the  case. 

§  1.5  Disqualifications,  (a)  No  indi¬ 
vidual  who  is  an  officer  or  a  clerk  or  who 
is  in  regular  full-time  employment  in 
any  other  place  of  trust  or  profit  under 
the  Government  of  the  United  States 
or  of  the  District  of  Columbia,  including 
any  branch  or  any  government  corpora¬ 
tion  thereof,  will  be  permitted  to  practice 
before  this  Department,  except  in  the 
performance  of  his  proper  official  duties, 
in  relation  to  any  proceeding  or  other 
matter  or  thing  in  which  the  United 
States  is  a  party,  or  directly  or  indirectly 
interested:  Provided,  That,  upon  a  proper 
showing  that  he  is  otherwise  qualified  to 
act  as  a  practitioner  and  that  his  serv¬ 
ices  are  without  compensation,  the  Com¬ 
mittee  may  permit  such  an  individual 
to  appear  in  particular  cases,  in  which 
event  the  Committee  shall  inform  his 
client  of  its  action.  This  paragraph  shall 
not  apply  to  any  person  or  class  of  per¬ 
sons  specifically  declared  by  Congress  to 
be  exempt  from  the  scope  of  section  1  of 
the  act  of  June  25,  1948  (62  Stat.  697) 
as  amended  by  section  6  of  the  act  of 
May  24,  1949  (63  Stat.  90;  18  U.  S.  C. 
281). 

(b)  No  individual  holding  any  such 
office  or  place  of  trust  or  profit  will  be 
permitted,  while  holding  such  position, 
to  act  as  a  practitioner  to  prosecute,  or 
assist  in  the  prosecution  of,  a  claim 
against  the  United  States,  except  in  the 
performance  of  his  proper  official  duties; 
nor  will  he  be  permitted  to  act  as  such, 
within  two  years  next  after  he  shall  have 
ceased  to  hold  such  position,  as  to  any 
such  claim  which  was  pending  while  he 
held  such  position.  This  paragraph  shall 
not  apply  to  any  person  or  class  of  per¬ 
sons  specifically  declared  by  Congress 
to  be  exempt  from  the  scope  of  section 
1  of  the  act  of  June  25,  1948  (62  Stat. 
597),  as  amended  by  section  2  (b)  of  the 
act  of  June  28,  1949  (63  Stat.  280; 
18  U.  S.  C.  283)  or  R.  S.  190  (5  U.  S.  C. 
99). 

(c)  No  officer,  employee,  or  other  in¬ 
dividual  holding  any  place  of  trust  or 
profit  under  the  Department  of  the  In¬ 
terior,  nor  the  spouse  residing  with  any 
such  person,  will  be  permitted  to  act  as 
a  practitioner  in  any  case  before  the 
Department. 

(d)  No  individual  shall  act  with  re¬ 
spect  to  any  matter  to  which  as  an  officer, 
employee,  or  holder  of  any  place  of  trust 
or  profit  under  the  Government  of  the 
United  States  or  of  the  District  of  Colum¬ 
bia,  including  any  branch  or  any  Gov¬ 
ernment  corporation  thereof,  he  person¬ 
ally  gave  consideration  or  as  to  the  facts 
of  which  he  personally  gained  knowl¬ 
edge  while  in  the  Government  service. 

No  person  shall  knowingly  assist  or  ac¬ 
cept  assistance  from  or  share  fees  with 
any  person  with  respect  to  any  matter 
before  the  Department  to  which  either 
of  them  personally  gave  consideration  or 
as  to  the  facts  of  which  either  of  them 
personally  gained  knowledge  while  in  the 
Government  service. 


Cross  Reference:  For  attorneys  and  other 
practitioners  acting  as  notaries  in  same  case, 
see  S  221.89a  of  this  title. 

§  1.6  Former  employees  or  their 
spouses,  (a)  A  former  officer  or  em¬ 
ployee  of  the  Department  of  the  Interior 
may  not,  without  the  prior  approval  of 
the  Committee  on  Practitioners,  appear 
before  the  Department  in  a  representa¬ 
tive  capacity,  or  render  any  assistance  to 
persons  other  than  personnel  of  the  De¬ 
partment,  with  respect  to  any  matter 
which  was  pending  before  the  Depart¬ 
ment  during  the  period  of  his  employ¬ 
ment.  In  applying  for  such  approval,  he 
shall  file  a  certificate  or  affidavit  stating: 
(1)  His  former  position  with  the  Depart¬ 
ment;  (2)  the  nature  of  the  matter  in 
connection  with  which  he  desires  to  act; 
(3)  the  extent,  if  any,  to  which  he  had 
knowledge  of,  or  was  responsible  for,  or 
gave  personal  consideration  to,  or  per¬ 
formed  work  that  was  related  in  any  way 
to,  such  matter  during  the  period  of  his 
employment;  and  (4)  the  circumstances 
surrounding  his  employment  to  handle 
the  matter. 

(b)  The  Committee  shall  disapprove 
an  application  submitted  pursuant  to 
paragraph  (a)  of  this  section  if  the  Com¬ 
mittee  concludes  that  the  proposed  rep¬ 
resentation  or  assistance  would  be  un¬ 
lawful,  unethical,  or  contrary  to  the  pub¬ 
lic  interest. 

(c)  The  limitations  imposed  in  this 
section  with  respect  to  former  officers  or 
employees  of  the  Department  of  the 
Interior  are  likewise  applicable  to  the 
spouses  of  former  officers  or  employees. 
In  submitting  a  certificate  or  affidavit 
under  paragraph  (a)  of  this  section,  the 
spouse  of  a  former  officer  or  employee 
will  supply,  with  respect  to  subpara¬ 
graphs  (1)  and  (3*.  data  concerning  the 
former  officer  or  employee. 

§1.7  Statement  upon  appearance. 
Except  as  otherwise  provided  in  this 
part,  upon  the  first  appearance  of  a 
practitioner  in  any  matter,  he  shall  file  a 
statement  in  the  case  setting  forth  (a) 
his  name  and  address;  (b)  where  ad¬ 
mitted  to  the  bar,  or  if  he  is  not  an  attor¬ 
ney,  the  facts  showing  that  he  is  within 
one  of  the  categories  of  those  who  may 
also  practice  under  these  regulations; 
(c)  the  name  and  address  and  the  inter¬ 
est  of  the  party  whom  he  is  representing. 

§  1.8  Practitioner’s  signature  to  con¬ 
stitute  a  certificate.  Every  paper  pre¬ 
pared  or  filed  by  a  practitioner  shall  bear 
his  signature  unless  it  already  bears  the 
signature  of  a  practitioner  of  record  in 
the  matter.  Such  signature  shall  con¬ 
stitute  his  certificate  (a)  that  under  this 
part  and  the  law,  he  is  authorized  and 
qualified  to  represent  the  particular 
party  in  that  matter;  and  (b)  that  he 
has  read  the  paper,  that  to  the  best  of 
his  knowledge,  information,  and  belief 
there  is  good  ground  to  support  its  con¬ 
tents,  that  it  contains  no  scandalous  or 
indecent  matter,  and  that  it  is  not  inter¬ 
posed  for  delay. 

§  1.9  Grounds  for  disciplinary  pro¬ 
ceedings.  Disciplinary  proceedings  may 
be  instituted  against  anyone  acting  as  a 
practitioner  under  this  part  on  grounds 
that  he  is  incompetent,  disreputable,  un¬ 


ethical,  or  unprofessional,  or  that  he  is 
practicing  without  authority  under  this 
part,  or  that  he  has  violated  any  pro. 
vision  of  the  laws  or  regulations  govern, 
ing  practice  before  this  Department  or 
that  he  has  been  disbarred  or  suspended 
by  any  court  or  administrative  agency. 

§  1.10  Attorney  for  the  Department. 
Whenever  in  the  discretion  of  the  Com- 
mittee,  the  circumstances  warrant  con¬ 
sideration  of  the  question  whether  dis¬ 
ciplinary  proceedings  should  be  initiated 
it  shall  request  the  Secretary  to  desig¬ 
nate  a  departmental  lawyer,  who  is  not 
a  member  of  the  Committee,  to  act  as 
attorney  for  the  Department  in  the  mat¬ 
ter.  He  shall  thereupon  investigate  the 
facts  and  in  doing  so  may  call  on  any 
bureau  of  the  Department  for  assistance 
and  may  require  the  practitioner  in¬ 
volved  to  submit  a  written  statement  of 
facts  or  explanation.  Upon  completing 
his  investigation,  the  Department  attor¬ 
ney  shall  initiate  a  disciplinary  proceed¬ 
ing  or  shall  file  a  report  with  the  Com¬ 
mittee  summarizing  his  investigations 
and  stating  the  reasons  why  such  a  pro¬ 
ceeding  is  unwarranted. 

§1.11  Disciplinary  proceedings.  The 
Committee,  after  notice  and  an  oppor¬ 
tunity  for  a  hearing  upon  the  charges 
filed  by  the  attorney  for  the  Department 
against  a  practitioner,  shall  render  its 
decision  either;  (a)  dismissing  the 
charges,  or  (b)  censuring  the  defendant, 
or  (c)  ordering  a  rehearing,  or  (d)  rec¬ 
ommending  to  the  Secretary  the  appro¬ 
priate  action  to  be  taken. 

§  1.12  Vacation  or  modification  of  or¬ 
ders  of  suspension  or  exclusion.  Any 
person  who  has  been  suspended  or  ex¬ 
cluded  from  practice  before  this  Depart¬ 
ment  on  charges  brought  against  him, 
may  file  an  application,  in  triplicate,  for 
vacation  or  modification  of  the  order  of 
suspension  or  exclusion.  The  Commit¬ 
tee,  in  its  discretion,  may  hold  a  hearing 
on  such  application  before  disposing  of 
it.  The  Committee  shall  either:  (a) 
deny  the  application,  or  (b)  recommend 
to  the  Secretary  the  appropriate  action  to 
be  taken. 

§  1.13  Appeals.  Any  applicant  or 
practitioner  aggrieved  by  a  final  deter¬ 
mination  of  the  Committee  may  appeal 
therefrom  to  the  Secretary  within  30 
days  from  the  receipt  of  such  decision  by 
filing  a  written  statement  setting  forth 
in  detail  the  grounds  for  such  appeal. 

§1.14  Short  title.  The  regulations  in 
this  part  may  be  cited  as  "Department  of 
the  Interior  Regulations  on  Practitioners, 
1943.” 
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Authority:  §§  2.1  to  2.20  Issued  under  sec. 

2  37  Stat.  498;  5  U.  S.  C.  489.  Interpret  or 
apply  sec.  1.  37  Stat.  497;  5  U.  S.  C.  488. 

AVAILABILITY  of  official  records 

§2.1  Inspection.  Unless  the  disclos¬ 
ure  of  matters  of  official  record  would  be 
prejudicial  to  the  interests  of  the  Govern¬ 
ment,  they  shall  be  made  available  for 
Inspection  or  copying,  and  copies  may  be 
furnished,  during  regular  business  hours 
at  the  request  of  persons  properly  and 
directly  concerned  with  such  matters. 
Requests  for  permission  to  inspect  official 
records  or  for  copies  will  be  handled  with 
due  regard  for  the  dispatch  of  other  pub¬ 
lic  business. 

§  2.2  Determinations  as  to  availability 
of  records,  (a)  In  the  first  instance,  the 
person  whose  general  duties  include  the 
responsibility  for  the  custody  of  a  record 
shall  determine  whether  the  disclosure 
of  the  record  would  be  prejudicial  to  the 
interests  of  the  Government  and  wheth¬ 
er  the  person  making  the  request  is  prop¬ 
erly  and  directly  concerned  with  the  sub¬ 
ject  matter.  If  a  request  for  permission 
to  inspect  records  or  for  copies  is  denied, 
the  applicant  may  submit  his  request  to 
the  head  of  the  bureau  or  office. 

(b)  An  appeal  from  an  adverse  deci¬ 
sion  of  the  head  of  a  bureau  or  office 
may  be  taken  by  the  applicant  to  the 
Secretary.  The  Solicitor  of  the  Depart¬ 
ment  of  the  Interior  may  exercise  all 
the  authority  of  the  Secretary  in  dis¬ 
posing  of  such  an  appeal. 

(c)  In  the  exercise  of  the  authority 
conferred  in  this  section,  no  officer  or 
employee  of  the  Department  may  dis¬ 
close  a  record  (or  its  contents)  which  is 
classified  as  “Top  Secret”,  “Secret”,  “Se¬ 
curity  Confidential”,  or  “Restricted”  to 
any  person  who  has  not  been  properly 
cleared  for  the  receipt  of  such  informa¬ 
tion;  and  no  officer  or  employee  other 
than  the  Secretary,  the  Under  Secretary, 
an  Assistant  Secretary,  the  Administra¬ 
tive  Assistant  Secretary,  or  the  head  of 
a  bureau  or  office  may  disclose  to  a  per¬ 
son  outside  the  Department  a  record  (or 
its  contents)  which  has  a  nonsecurity 
designation  of  “Confidential”:  Provided, 
however,  That  factual  data  contained 
in  field  reports  of  the  Bureau  of  Land 
Management  having  only  a  nonsecurity 
designation  of  “Confidential”  may  be  re¬ 
ft  .cd  to  in  decisions  and  correspon¬ 
dence  of  the  Bureau  of  Land  Manage¬ 
ment  without  revealing  sources  of 
information,  and  copies  of  such  field 
reports  may  be  furnished  to  any  Federal 
agency  on  behalf  of  which  the  investiga¬ 
tions  embodied  in  the  field  reports  were 
made. 

(R.s.  161;  5  U.  S.  C.  22) 

§  2.3  Applications.  The  head  of  a 
bureau  or  office  may  require  that  a  re¬ 
quest  for  permission  to  inspect  or  to  ob¬ 
tain  copies  of  official  records  shall  be 
made  in  writing  and  in  such  form  as  he 
may  prescribe.  The  head  of  a  bureau  or 
office  may  require  the  deposit  in  advance 
of  an  amount  sufficient  to  pay  the  charges 
tor  furnishing  copies. 

1 2.4  Charges;  general  rules.  (a) 
The  Chief  Clerk  of  the  Department  shall 
^tablish  charges,  or  prescribe  the 
method  of  computing  charges,  to  be  col¬ 


lected  by  all  bureaus  and  offices  for  fur¬ 
nishing  copies  of  official  records,  except 
as  otherwise  provided  in  this  section. 
Such  charges  shall  be  equal  to  the  cost  of  . 
producing  the  copies  plus  the  cost  of 
administrative  services  involved  in  han¬ 
dling  the  records  for  such  purpose. 

(b)  A  charge  of  25  cents  may  be  made 
for  each  certificate  or  verification  at¬ 
tached  to  authenticated  copies  of  official 
records  furnished  to  the  public. 

(c)  No  charge  shall  be  made  for  fur¬ 
nishing  unauthenticated  copies  of  any 
rules,  regulations,  or  instructions  printed 
by  the  Government  for  gratuitious  dis¬ 
tribution. 

(d)  No  charge  shall  be  made  for  the 
making  or  verifying  of  copies  of  official 
records  which  are  required  for  official 
use  by  the  officers  of  any  branch  of  the 
Government. 

(e)  No  charge  shall  be  made  for  fur¬ 
nishing  one  copy  of  a  personal  document 
(e.  g.,  a  birth  certificate)  to  a  person 
who  has  been  required  to  furnish  it  for 
retention  by  an  agency  of  the  Depart¬ 
ment. 

(f )  A  copy  of  the  transcript  of  a  hear¬ 
ing  before  a  security  hearing  board  shall 
upon  request  be  furnished  without 
charge  to  the  employee  for  whom  the 
hearing  was  held  or  to  his  counsel. 

(g)  Money  received  from  the  collec¬ 
tion  of  charges  fixed  under  this  section 
shall  be  deposited  in  the  Treasury  to  the 
credit  of  the  appropriation  current  and 
chargeable  for  the  cost  of  furnishing  the 
copies. 

(h)  At  the  discretion  of  the  head  of  a 
bureau  or  office  or  his  designee,  copies 
of  official  records  may  be  provided  free: 

(1)  When  requested  by  a  court,  if  the 
copy  will  serve  as  a  substitute  for  per¬ 
sonal  appearance  in  court  of  a  Govern¬ 
ment  witness. 

(2)  To  press,  radio,  television,  and 
newsreel  representatives  for  dissemina¬ 
tion  to  the  general  public. 

(3)  To  donors  with  respect  to  the 
original  of  their  gift,  individuals  or  asso¬ 
ciations  having  an  official  voluntary  or 
cooperative  relationship  to  an  agency 
in  rendering  assistance  toward  its  work, 
or  national  governments  and  interna¬ 
tional  agencies  when  furnishing  the 
service  without  charge  is  ar\  appropriate 
courtesy. 

(4)  To  agencies  of  State  and  local 
governments  which  are  carrying  on  a 
function  related  to  that  of  the  Federal 
agency  involved,  when  furnishing  the 
service  will  help  to  accomplish  an  objec¬ 
tive  of  the  Federal  agency. 

(5)  When  furnishing  the  service  free 
saves  costs  or  yields  income  equal  to  the 
direct  costs  of  the  agency  providing  the 
service.  This  category  includes  cases 
where  the  fee  for  the  service  would  be 
included  in  a  billing  against  the  Gov¬ 
ernment  (for  example,  in  cost-type 
contracts,  or  in  the  case  of  private  phy¬ 
sicians  who  are  treating  Government 
beneficiaries  at  Government  expense) . 

(6)  When  furnishing  the  service  free 
is  in  conformance  with  generally  estab¬ 
lished  business  custom,  such  as  furnish¬ 
ing  personal  reference  data  to  prospec¬ 
tive  employers  of  former  Government 
employees. 

(7)  To  the  extent  of  one  copy,  to  those 
who  require  copies  of  records  or  infor¬ 


mation  from  the  records  in  order  to 
obtain  financial  benefits  to  which  they 
may  be  entitled  (e.  g.,  veterans  or  their 
dependents,  employees  with  workmen’s 
compensation  claims,  or  persons  insured 
by  the  Government). 

(8)  When  a  service  is  occasional  and 
incidental,  not  a  type  that  is  requested 
often,  and  if  it  is  administratively  deter¬ 
mined  that  a  fee  would  be  inappropri¬ 
ate  in  such  an  occasional  case. 

(i)  The  authority  of  the  Chief  Clerk 
to  establish  charges  under  paragraph 
(a)  of  this  section  does  not  extend  to 
the  establishment  of  fees  or  charges  for 
copies  of  records  pertaining  to  the  en¬ 
rollment  of  members  of  the  Five  Civi¬ 
lized  Tribes,  as  authorized  by  section  9 
of  the  act  of  April  26, 1906  (34  Stat.  136) ; 
or  for  copies  of  aerial  or  other  photo¬ 
graphs  and  mosaics  sold  by  the  Geologi¬ 
cal  Survey;  or  with  the  exception  of  the 
charges  for  transcripts  or  copies  of  offi¬ 
cial  records  furnished  by  the  managers 
of  the  land  offices  or  the  land  and  survey 
offices,  to  other  charges  specifically 
established  by  statute. 

(Sec.  2  of  act  of  August  24,  1912  (37  Stat. 
498;  5  U.  S.  C.  489).  Interprets  or  applies 
sec.  1  of  act  of  March  4,  1909  (35  Stat.  989), 
as  amended  (43  U.  S.  C.  45);  sec.  1  of  act  of 
August  24,  1912  (37  Stat.  497),  as  amended 
(5  U.  S.  C.  488);  sec.  501  of  act  of  August  31, 
1951  (65  Stat.  290;  5  U.  S.  C.  140). 

§  2.4a  Charges;  specific  rates,  (a) 
Except  as  otherwise  provided  or  permit¬ 
ted  in  §  2.4  and  this  section,  on  and 
after  May  3,  1954,  a  basic  charge  of 
$1.09  per  sheet  shall  be  collected  by  all 
bureaus  and  offices  of  the  Department 
of  the  Interior  for  furnishing  copies  of 
official  records,  including  authentication 
thereof  when  required. 

(b)  If  the  request  for  copies  of  official 
records  is  of  such  an  unusual  nature  that 
the  basic  charge  established  for  them 
would  be  either  excessive,  or  insufficient 
to  cover  the  entire  cost  of  searching  for 
and  reproducing  the  records,  the  charge 
shall  be  actual  cost  of  search  and  repro¬ 
duction  plus  25  percent  adjusted  to  the 
nearest  5  cents. 

(Sec.  2  of  act  of  August  24,  1912  (37  Stat. 
498;  5  U.  S.  C.  489).  Interprets  or  applies 
sec.  1  of  the  act  of  March  4,  1909  (35  Stat. 
9£9),  as  amended  (43  U.  S.  C.  45);  sec.  1  of 
act  of  August  24,  1912  (37  Stat.  497),  as 
amended  (5  U.  S.  C.  488);  sec.  501  of  act  of 
August  31,  1951  (65  Stat.  290;  5  U.  S.  C.  140). 

§  2.5  Opinions  and  orders,  (a)  Each 
bureau  of  the  Department  shall  main¬ 
tain,  in  the  headquarters  office  of  the 
bureau  or  in  the  field  office  in  which  final 
action  is  taken,  a  file  containing  copies 
of  all  final  opinions  and  orders  issued 
by  the  bureau  (including  those  approved 
by  the  Secretary)  in  the  adjudication  of 
cases,  except  opinions  and  orders  which 
the  head  of  the  bureau  or  the  Secretary 
may  for  good  cause  require  to  be  held 
confidential  and  which  are  not  cited  as 
precedents. 

(b)  The  Office  of  the  Solicitor  shall 
maintain  a  file  containing  copies  of  all 
final  opinions  and  orders  issued  by  the 
Secretary  or  the  Solicitor  in  the  adjudi¬ 
cation  of  cases,  except  opinions  and  or¬ 
ders  which  the  Secretary  or  the  Solicitor 
may  for  good  cause  require  to  be  held 
confidential  and  which  are  not  cited  as 
precedents. 
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(c)  The  files  mentioned  in  this  sec¬ 
tion  may  be  inspected  by  the  public  at 
any  time  during  regular  business  hours. 

§  2.6  Compulsory  process,  (a)  If  the 
production  of  any  record  of  the  Depart¬ 
ment  is  sought  by  compulsory  process, 
the  record  shall  not  be  disclosed  unless 
the  person  whose  general  duties  include 
the  responsibility  for  the  custody  of  the 
record  or  the  Secretary  determines  that 
such  disclosure  will  not  be  prejudicial  to 
the  interests  of  the  Government.  If  the 
person  responsible  for  the  custody  of  the 
record  concludes  that  the  record  should 
not  be  produced,  he  shall  immediately  re¬ 
port  the  matter  to  the  Secretary  for  a 
determination,  and  he  shall  appear  in 
answer  to  the  process  and  respectfully 
decline  to  produce  the  record  on  the 
ground  that  the  disclosure,  pending  the 
receipt  of  instructions  from  the  Secre¬ 
tary,  is  prohibited  by  this  part. 

(b)  The  Solicitor  of  the  Department 
of  the  Interior  may  exercise  all  the  au¬ 
thority  of  the  Secretary  under  this 
section. 

TESTIMONY  OF  EMPLOYEES 

§  2.20  Testimony  of  employees,  (a) 
An  officer  or  employee  of  the  Department 
shall  not  testify  in  any  judicial  or  admin¬ 
istrative  proceeding  concerning  matters 
related  to  the  business  of  the  Govern¬ 
ment  or  the  contents  of  official  records 
without  the  written  permission  of  the 
head  of  the  bureau  or  office,  or  his 
designee,  or  of  the  Secretary.  If  the 
head  of  a  bureau  or  office,  or  his  designee, 
concludes  that  permission  should  be 
withheld,  he  shall  report  the  matter  im¬ 
mediately  to  the  Secretary  for  a  determi¬ 
nation,  and  the  officer  or  employee  shall 
appear  in  answer  to  process  and  respect¬ 
fully  decline  to  testify,  pending  the  re¬ 
ceipt  of  instructions  from  the  Secretary, 
on  the  ground  that  testimony  is  pro¬ 
hibited  by  this  part. 

(b)  Any  person  (including  a  public 
agency)  wishing  an  officer  or  employee  of 
the  Department  to  testify  in  a  judicial  or 
administrative  proceeding  concerning  a 
matter  related  to  the  business  of  the  Gov¬ 
ernment  or  the  contents  of  official  rec¬ 
ords  must  submit  a  statement  in  writing, 
setting  forth  the  interest  of  the  litigant 
and  the  information  with  respect  to 
which  the  testimony  of  the  officer  or  em¬ 
ployee  of  the  Department  is  desired,  be¬ 
fore  permission  to  testify  will  be  granted 
under  this  section.  In  the  case  of  a  pri¬ 
vate  litigant,  this  written  statement  must 
be  in  the  form  of  an  affidavit.  Permis¬ 
sion  to  testify  will  be  limited  to  the  in¬ 
formation  mentioned  in  the  written 
statement,  or  to  such  portions  thereof  as 
the  official  granting  the  permission  deems 
proper. 

(c)  The  Solicitor  of  the  Department 
of  the  Interior  may  exercise  all  the  au¬ 
thority  of  the  Secretary  of  the  Interior 
under  this  section. 


Part  3 — Preservation  of  American 
Antiquities 

Sec. 

3.1  Jurisdiction. 

3.2  Limitation  on  permits  granted. 

3.3  Permits;  to  whom  granted. 

3.4  No  exclusive  permits  granted. 

3.5  Application. 

3.6  Time  limit  of  permits  granted. 


Sec. 

3.7  Permit  to  become  void. 

3.8  Applications  referred  for  recommen¬ 

dation. 

3.9  Form  and  reference  of  permit. 

3.10  Reports. 

3.11  Restoration  of  lands. 

3.12  Termination. 

3.13  Report  of  field  officer. 

3.14  Examinations  by  field  officer. 

3.15  Persons  who  may  apprehend  or  cause 

to  be  arrested. 

3.16  Seizure. 

3.17  Preservation  of  collection. 

Authority:  §§  3.1  to  3.17  issued  under  secs. 
3,  4,  34  Stat.  225;  16  U.  S.  C.  432. 

§  3.1  Jurisdiction.  Jurisdiction  over 
ruins,  archeological  sites,  historic  and 
prehistoric  monuments  and  structures, 
objects  of  antiquity,  historic  landmarks, 
and  other  objects  of  historic  or  scientific 
interest,  shall  be  exercised  under  the  act 
by  the  respective  Departments  as  fol¬ 
lows: 

(a)  By  the  Secretary  of  Agriculture 
over  lands  within  the  exterior  limits  of 
forest  reserves: 

(b)  By  the  Secretary  of  the  Army  over 
lands  within  the  exterior  limits  of  mili¬ 
tary  reservations: 

(c)  By  the  Secretary  of  the  Interior 
over  all  other  lands  owned  or  controlled 
by  the  Government  of  the  United  States, 
Frovidcd,  The  Secretaries  of  the  Army 
and  Agriculture  may  by  agreement  co¬ 
operate  with  the  Secretary  of  the 
Interior  in  the  supervision  of  such  monu¬ 
ments  and  objects  covered  by  the  act  of 
June  8,  1906  (34  Stat.  225;  16  U.  S.  C.  431- 
433),  as  may  be  located  on  lands  near  or 
adjacent  to  forest  reserves  and  military 
reservations,  respectively. 

§  3.2  Limitation  on  permits  granted. 
No  permit  for  the  removal  of  any  ancient 
monument  or  structure  which  can  be 
permanently  preserved  under  the  control 
of  the  United  States  in  situ,  and  remain 
an  object  of  interest,  shall  be  granted. 

§  3.3  Permits;  to  whom  granted.  Per¬ 
mits  for  the  examination  of  ruins,  the 
excavation  of  archeological  sites,  and  the 
gathering  of  objects  of  antiquity  will  be 
granted,  by  the  respective  Secretaries 
having  jurisdiction,  to  reputable  mu¬ 
seums,  universities,  colleges,  or  other  rec¬ 
ognized  scientific  or  educational  institu¬ 
tions,  or  to  their  duly  authorized  agents. 

§  3.4  No  exclusive  permits  granted. 
No  exclusive  permits  shall  be  granted  for 
a  larger  area  than  the  applicant  can 
reasonably  be  expected  to  explore  fully 
and  systematically  within  the  time  limit 
named  in  the  permit. 

§  3.5  Application.  Each  application 
for  a  permit  should  be  filed  with  the  Sec¬ 
retary  having  jurisdiction,  and  must  be 
accompanied  by  a  definite  outline  of  the 
proposed  work,  indicating  the  name  of 
the  institution  making  the  request,  the 
date  proposed  for  beginning  the  field 
work,  the  length  of  time  proposed  to  be 
devoted  to  it,  and  the  person  who  will 
have  immediate  charge  of  the  work. 
The  application  must  also  contain  an 
exact  statement  of  the  character  of  the 
work,  whether  examination,  excavation, 
or  gathering,  and  the  public  museum  in 
which  the  collections  made  under  the 
permit  are  to  be  permanently  preserved. 
The  application  must  be  accompanied  by 


a  sketch  plan  or  description  of  the  par. 
ticular  site  or  area  to  be  examined,  ex¬ 
cavated,  or  searched,  so  definite  that  it 
can  be  located  on  the  map  with  reason- 
able  accuracy. 

§  3.6  Time  limit  of  permits  granted 
No  permit  will  be  granted  for  a  period  of 
more  than  3  years,  but  if  the  work  has 
been  diligently  prosecuted  under  the 
permit,  the  time  may  be  extended  for 
proper  cause  upon  application. 

§  3.7  Permit  to  become  void.  Failure 
to  begin  work  under  a  permit  within 
6  months  after  it  is  granted,  or  failure  to 
diligently  prosecute  such  work  after  it 
has  been  begun,  shall  make  the  permit 
void  without  any  order  or  proceeding  by 
the  Secretary  having  jurisdiction. 

§  3.8  Applications  referred  for  recom¬ 
mendation.  Applications  for  permits 
shall  be  referred  to  the  Smithsonian 
Institution  for  recommendation. 

§  3.9  Form  and  reference  of  permit. 
Every  permit  shall  be  in  writing  and 
copies  shall  be  transmitted  to  the  Smith¬ 
sonian  Institution  and  the  field  officer  in 
charge  of  the  land  involved.  The  per¬ 
mittee  will  be  furnished  with  a  copy  of 
this  part. 

§  3.10  Reports.  At  the  close  of  each 
season’s  field  work  the  permittee  shall 
report  in  duplicate  to  the  Smithsonian 
Institution,  in  such  form  as  its  secretary 
may  prescribe,  and  shall  prepare  in 
duplicate  a  catalogue  of  the  collections 
and  of  the  photographs  made  during  the 
season,  indicating  therein  such  material, 
if  any,  as  may  be  available  for  exchange. 

§  3.11  Restoration  of  lands.  Institu¬ 
tions  and  persons  receiving  permits  for 
excavation  shall,  after  the  completion  of 
the  work,  restore  the  lands  upon  which 
they  have  worked  to  their  customary 
condition,  to  the  satisfaction  of  the  field 
officer  in  charge. 

§3.12  Termination.  All  permits  shall 
be  terminable  at  the  discretion  of  the 
Secretary  having  jurisdiction. 

§  3.13  Report  of  field  officer.  The 
field  officer  in  charge  of  land  owned  or 
controlled  by  the  Government  of  the 
United  States  shall,  from  time  to  time, 
inquire  and  report  as  to  the  existence,  on 
or  near  such  lands,  of  ruins  and  archae¬ 
ological  sites,  historic  or  prehistoric 
ruins  or  monuments,  objects  of  antiquity, 
historic  landmarks,  historic  and  prehis¬ 
toric  structures,  and  other  objects  of  his¬ 
toric  or  scientific  interest. 

§  3.14  Examinations  by  field  officer. 
The  field  officer  in  charge  may  at  all 
times  examine  the  permit  of  any  person 
or  institution  claiming  privileges  granted 
in  accordance  with  the  act  and  this  part, 
and  may  fully  examine  all  work  done 
under  such  permit. 

§  3.15  Persons  who  may  apprehend  or 
cause  to  be  arrested.  All  persons  duly 
authorized  by  the  Secretaries  of  Agricul¬ 
ture,  Army  and  Interior  may  apprehend 
or  cause  to  be  arrested,  as  provided  B 
the  act  of  February  6,  1905  (33  Stat.  ”0° 
any  person  or  persons  who  appropriate, 
excavate,  injure,  or  destroy  any  histone 
or  prehistoric  ruin  or  monument,  or  any 
object  of  antiquity  on  lands  under  the 
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supervision  of  the  Secretaries  of  Agri¬ 
culture,  Army  and  Interior,  respectively. 

§3.16  Seizure.  Any  object  of  antiq¬ 
uity  taken,  or  collection  made,  on  lands 
owned  or  controlled  by  the  United  States, 
without  a  permit,  as  prescribed  by  the  act 
and  this  part,  or  there  taken  or  made, 
contrary  to  the  terms  of  the  permit,  or 
contrary  to  the  act  and  this  part,  may 
be  seized  wherever  found  and  at  any  time, 
by  the  proper  field  officer  or  by  any  per¬ 
son  duly  authorized  by  the  Secretary 
having  jurisdiction,  and  disposed  of  as 
the  Secretary  shall  determine,  by  deposit 
in  the  proper  national  depository  or 
otherwise. 

§  3.17  Preservation  of  collection. 
Every  collection  made  under  the  author¬ 
ity  of  the  act  and  of  this  part  shall  be 
preserved  in  the  public  museum  desig¬ 
nated  in  the  permit  and  shall  be  acces¬ 
sible  to  the  public.  No  such  collection 
shall  be  removed  from  such  public 
museum  without  the  written  authority 
of  the  Secretary  of  the  Smithsonian  In¬ 
stitution,  and  then  only  to  another  public 
museum,  where  it  shall  be  accessible  to 
the  public;  and  when  any  public  museum, 
which  is  a  depository  of  any  collection 
made  under  the  provisions  of  the  act  and 
this  part,  shall  cease  to  exist,  every  such 
collection  in  such  public  museum  shall 
thereupon  revert  to  the  national  collec¬ 
tions  and  be  placed  in  the  proper  na¬ 
tional  depository. 


Part  5 — Filming  of  Motion  Pictures 
Sec. 

5.1  Filming  motion  or  sound  pictures. 

5.2  Areas  administered  by  Office  of  Indian 

Affairs. 

5.3  Other  areas. 

5.4  Fees. 

5.5  Issuance  of  permit. 

5.6  Wildlife.  . 

5.7  Report  by  field  officials. 

5.8  Form  of  application. 

Atjthority:  §§  5.1  to  5  8  issued  under  R.  S. 
161,  453,  463,  2478,  sec.  10.  32  Stat.  390,  sec. 
3,  39  Stat.  535,  sec.  10.  45  Stat.  1224,  sec.  2, 
48  Stat.  1270;  5  U.  S.  C.  22,  16  U.  S.  C.  3,  7151,. 
25  U.  S.  C.  2,  43  U.  S.  C.  2,  1201,  373,  315a. 

§  5.1  Filming  motion  or  sound  pic¬ 
tures.  The  filming  of  any  motion  or 
sound  picture  on  any  area  under  the 
Jurisdiction  of  the  agencies  of  the  De¬ 
partment  of  the  Interior  hereafter 
named  shall  be  governed  by  the  regula¬ 
tions  of  this  part:  Provided,  however. 
That  only  §  5.2  shall  apply  to  amateurs 
and  bona  fide  newsreel  photographers. 

§  5.2  Areas  administered  by  Office  of 
Indian  Affairs,  (a)  Anyone  taking  pic¬ 
tures  of  Indians,  their  homes,  plazas, 
kivas,  churches,  etc.,  is  expected  to  ob¬ 
serve  the  ordinary  courtesy  of  obtaining 
proper  permission  from  the  persons  in¬ 
volved.  Some  Indian  groups  prohibit  the 
taking  of  pictures  of  ceremonies  and 
sacred  shrines.  Others  do  not.  Permis¬ 
sion  to  take  such  pictures  must  be  ob- 
tained  beforehand  from  the  proper 
official  of  the  community. 

<b)  Before  any  picture  is  made  for 
commercial  purposes  on  lands  under  the 
Jurisdiction  of  the  Office  of  Indian  Af¬ 
fairs,  permission  must  be  first  obtained 
from  the  appropriate  tribal  officers. 
Limitations  which  they  may  impose  must 
be  scrupulously  regarded. 


(c)  Any  schedules  of  wages  or  salaries 
to  be  paid  to  any  Indians  who  may  be 
employed  by  the  permittee  must  be  ap¬ 
proved  by  the  Superintendent  or  other 
official  in  charge  of  the  area  or  areas 
involved. 

§  5.3  Other  areas.  With  respect  to 
any  area  under  the  jurisdiction  of  the 
Bureau  of  Reclamation,  the  Pish  and 
Wildlife  Service,  the  Bureau  of  Land 
Management,  or  the  National  Park  Serv¬ 
ice,  no  such  picture  may  be  filmed  unless 
written  permission  is  first  obtained  from 
the  field  official  designated  for  that  pur¬ 
pose  by  the  head  of  such  agency.  Appli¬ 
cations  for  permission  should  be  sub¬ 
mitted  to  that  field  official  substantially 
in  accordance  with  the  form  prescribed 
in  §  5.8. 

§  5.4  Fees.  In  the  areas  described 
in  §  5.3,  there  shall  be  charges  for  the 
taking  of  motion  pictures  (including 
sound  pictures)  involving  professional 
casts,  technical  crews,  livestock,  or  sets, 
as  follows: 

(a)  On  areas  administered  by  the 
Bureau  of  Reclamation,  the  Fish  and 
Wildlife  Service,  and  the  Bureau  of  Land 
Management.  (1)  For  filming  opera¬ 
tions  not  involving  the  use  of  livestock, 
the  charge  shall  be  in  accordance  with 
the  following  schedule: 


Charge  per  day  or  fraction  Number  of 
thereof :  persons  in  cast 

$10. . . . . . .  0 

$10 . . . . .  1  to  5 

$25. . - . . . .  6  to  25 

$50 _ _ _  26  to  75 

$75 . . . . 76  to  150 

$100 _ More  than  150 


The  charge  prescribed  in  this  subpara¬ 
graph  shall  be  ma  *e  only  for  days  or 
fractions  thereof  on  which  there  are  ac¬ 
tual  filming  operations.  The  construc¬ 
tion  of  sets  in  advance  of  filming,  and 
cleaning  up  after  the  filming  has  been 
completed,  shall  not  be  regarded  as  ac¬ 
tual  filming  operations  for  the  purpose 
of  such  computation. 

(2)  In  addition  to  the  charge  pre¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph,  there  shall  be  a  charge  of  25  cents 
per  day  per  head  for  all  horses,  mules, 
cattle,  sheep,  and  goats  while  on  the 
land. 

(b)  On  areas  administered  by  the  Na¬ 
tional  Park  Service.  No  fee  will  be  im¬ 
posed  for  filming  operations,  provided 
the  permittee  gives  credit  in  an  appro¬ 
priate  courtesy  title  to  the  National  Park 
Service,  Department  of  the  Interior,  and 
to  the  area  in  w  hich  the  scenes  are  photo¬ 
graphed,  for  any  photographed  scenes 
used.  The  regular  general  admission 
and  other  fees  for  each  person,  vehicle, 
etc.,  to  any  area  administered  by  the 
National  Park  Service  are  not  affected 
by  this  paragraph. 

§  5.5  Issuance  of  permit.  Permission 
to  take  a  motion  or  sound  picture  will  be 
granted  by  the  aforesaid  field  officials  in 
their  discretion  and  on  the  following  con¬ 
ditions: 

(a)  The  permittee  shall  exercise  the 
utmost  care  to  avoid  injury  to  natural 
features,  and  after  the  filming  has  been 
completed  the  area  shall,  as  required  by 
the  official  in  charge,  either  be  cleaned 
up  and  restored  to  its  prior  condition  or 


be  left,  after  clean-up,  in  a  condition 
satisfactory  to  the  official  in  charge. 

(b)  The  permittee  shall  refrain,  in  ac¬ 
cordance  with  the  act  of  the  Congress 
approved  on  March  3, 1917  (39  Stat.  1106, 
5  U.  S.  C.  66),  from  offering  any  gratuity 
of  any  nature  whatsoever  to  any  em¬ 
ployee  of  the  Government  in  connection 
with  the  exercise  of  the  privilege  granted. 

(c)  The  permittee  shall  give  credit  to 
the  Department  of  the  Interior  in  an 
appropriate  courtesy  title  if  any  of  the 
scenes  photographed  are  used  in  trave¬ 
logs  or  motion  pictures  distributed  for 
educational  purposes. 

(d)  The  permittee  in  any  area  ad¬ 
ministered  by  the  National  Park  Service 
shall,  in  the  discretion  of  the  Superin¬ 
tendent,  give  appropriate  courtesy  credit 
in  all  motion  pictures  in  which  photo¬ 
graphed  scenes  are  used. 

(e)  The  permittee  shall  furnish  a 
bond,  or  make  a  deposit  in  cash  or  by 
certified  check,  in  an  amount  to  be  set 
by  the  official  in  charge,  to  insure  full 
compliance  with  all  the  conditions  pre¬ 
scribed  in  this  section  or  elsewhere  in  the 
regulations  in  this  part  or  set  forth  in 
the  permit. 

(f)  The  permittee,  upon  the  request 
of  the  Secretary  of  the  Interior,  shall 
furnish  to  the  Division  of  Information, 
Department  of  the  Interior,  Washing¬ 
ton.  D.  C.,  for  administrative  use  a  16 
mm  print  on  acetate  film  of  the  footage 
taken  pursuant  to  the  permission  granted 
hereunder. 

§  5.6  Wildlife.  Motion  or  sound  pic¬ 
tures  of  wildlife  on  any  area  adminis¬ 
tered  by  the  Department  of  the  Interior 
shall  be  permitted  only  when  such  wild¬ 
life  is  shown  in  its  natural  state. 


§  5.7  Report  by  field  officials.  Every 
field  official  granting  a  permit  shall, 
upon  the  conclusion  of  filming  opera¬ 
tions,  report  to  the  head  of  his  bureau  or 
office  for  transmittal  through  channels 
to  the  Secretary  of  the  Interior,  if  in 
his  judgment  a  print  of  the  film  footage 
should  be  requested  for  administrative 
use  in  accordance  with  §  5.5.  The  report 
shall  be  sufficiently  descriptive  to  enable 
the  Secretary  to  determine  whether  a 
print  should  be  requested.  No  report 
will  be  required  in  other  cases. 

§  5.8  Form  of  application.  Applica¬ 
tion  for  permission  to  take  a  motion  or 
a  motion  and  sound  picture. 


To  the 


Date _ 

(Title) 


(Area) 

(a)  Permission  is  requested  to  film  a  mo¬ 
tion  or  a  motion  and  sound  picture  in  the 
area  mentioned  above  under  the  conditions 
stated  in  the  regulations  of  the  Department 
of  the  Interior  (43  CFR.  Subtitle  A,  Part  5). 

(b)  The  scope  of  the  filming  and  the 
manner  and  extent  thereof  will  be  as  fol¬ 
lows:  We  will  commence  filming  on  or 

about _ _ _  and  estimate  it 

will  take  approximately _ days, 

weather  conditions  permitting. 

(An  additional  sheet  should  be  used  II 
necessary.) 

(c)  If  any  of  the  scenes  filmed  are  used  in 
travelogs  or  for  educational  purposes,  credit 
will  be  given  to  the  Department  of  the  In¬ 
terior  in  an  appropriate  courtesy  title.  If 
any  of  the  scenes  filmed  are  in  areas  admin- 
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istered  by  the  National  Park  Service,  credit 
will  be  given  in  an  appropriate  courtesy  title 
to  the  Department  of  the  Interior,  National 
Park  Servloe,  and  to  the  area  filmed,  in  any 
picture  in  which  such  scenes  are  used. 

(d)  The  filming  will  be  strictly  In  accord¬ 
ance  with  the  applicable  regulations  of  the 
Department  of  the  Interior,  and  we  will 
comply  with  any  special  instructions  given 
to  us  by  the  official  in  charge  of  the  area.  In 
addition,  we  will  exercise  the  utmost  care  to 
see  that  no  natural  features  are  injured,  and 
after  the  filming  has  been  completed  we  will, 
as  required  by  the  official  in  charge,  either 
clean  up  and  restore  the  area  to  its  prior 
condition  or  leave  the  area,  after  clean-up,  in 
a  condition  satisfactory  to  the  official  in 
charge. 

(e)  Upon  the  request  of  the  Secretary  of 
the  Interior,  we  will  furnish  to  the  Division 
of  Information,  Department  of  the  Interior, 
Washington,  D.  C-.  for  administrative  use  a 
print  of  the  film  footage  taken  pursuant  to 
this  permit. 

(f)  We  will  refrain,  in  accordance  with  the 
provisions  of  the  act  of  the  Congress  ap¬ 
proved  on  March  3,  1917  (39  Stat.  1106,  6 
U.  S.  C.  66),  from  offering  any  gratuity  of 
any  nature  whatsoever  to  any  employee  of 
the  Government  in  connection  with  the  exer¬ 
cise  of  the  privilege  herein  requested. 

(g)  We  will  furnish  to  the  official  in  charge 
of  the  area,  upon  request,  any  additional 
information  relating  to  the  taking  of  the 
motion  or  motion  and  sound  picture  covered 
by  this  application. 


For. 


(Applicant) 


(Company) 
Bond  Requirement  $ _ 


(Area) 

Approved: _ 

Fee:  $ _ _ _ ; 


(Date) 


(Title) 


(Address) 


Part  6 — Patent  Regulations 
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Sec. 

6.1  Definitions. 

6.2  Report  of  invention. 

6.3  Action  by  supervisory  officials. 

6.4  Action  by  Solicitor. 

6.5  Rights  in  Inventions  made  before  Jan¬ 

uary  23,  1950. 

6.6  Rights  in  inventions  made  on  or  after 

January  23,  1950. 

6.7  Appeal  by  employee. 

6.8  Domestic  patent  protection. 

6.9  Foreign  patent  protection. 

6.10  Publication  and  public  use  of  inven¬ 

tion  before  patent  application  is 
filed. 

0.11  Publicity  concerning  the  invention 
after  patent  application  is  filed. 

6.12  Condition  of  employment. 

Subpart  B — Licenses 

6.51  Purpose. 

6  52  Patents. 

6.53  Unpatented  inventions. 

6.54  Use  or  manufacture  by  or  for  the  Gov¬ 

ernment. 

6.55  Terms  of  licenses  or  sublicenses. 

6.56  Issuance  of  licenses. 

6.57  Evaluation  Committee. 

Authority:  55  6.1  to  6.57  Issued  under  R.  S. 
161,  sec.  5,  58  Stat.  191;  5  U.  S.  C.  22,  30 
U.  S.  C.  325. 

SUBPART  A — INVENTIONS  BY  EMPLOYEES 

§  6.1  Definitions.  As  used  in  this 
subpart: 


(a)  The  term  “Department”  means 
the  Department  of  the  Interior. 

(b)  Th$  term  “Secretary”  means  the 
Secretary  of  the  Interior. 

(c)  The  term  “Solicitor”  means  the 
Solicitor  of  the  Department  of  the  In¬ 
terior. 

(d)  The  term  “Chairman”  means  the 
Chairman  of  the  Government  Patents 
Board. 

(e)  The  term  “invention”  means  any 
art,  machine,  manufacture,  design,  or 
composition  of  matter,  or  any  new  and 
useful  improvement  thereof,  or  any 
variety  of  plant,  which  is  or  may  be  pat¬ 
entable  under  the  patent  laws  of  the 
United  States. 

(f)  The  term  “employee”  includes  a 
part-time  consultant  or  a  part-time  em¬ 
ployee  of  the  Department  in  so  far  as 
inventions  made  during  periods  of  offi¬ 
cial  duty  are  concerned,  except  when 
special  circumstances  in  a  specific  case 
require  an  exemption  in  order  to  meet 
the  needs  of  the  Department,  each  such 
exemption  to  be  subject  to  the  approval 
of  the  Chairman. 

§  6.2  Report  of  invention,  (a)  Every 
invention  made  by  an  employee  of  the 
Department  shall  be  reported  by  such 
employee  through  his  supervisor  and  the 
head  of  the  bureau  or  office  to  the  Solici¬ 
tor,  unless  the  invention  obviously  is 
unpatentable.  If  the  invention  is  the 
result  of  group  work,  the  report  shall  be 
made  by  the  supervisor  and  shall  be 
signed  by  all  employees  participating  in 
the  making  of  the  invention.  The  orig¬ 
inal  and  three  copies  of  the  invention 
report  shall  be  furnished  to  the  Solicitor. 
The  Solicitor  may  prescribe  the  form  of 
the  report. 

(b)  The  report  shall  be  made  as 
promptly  as  possible,  taking  into  con¬ 
sideration  such  factors  as  possible  pub¬ 
lication  or  public  use,  reduction  to  prac¬ 
tice,  and  the  necessity  for  protecting  any 
rights  of  the  Government  in  the  inven¬ 
tion.  Although  it  is  not  necessary  to 
withhold  the  report  until  the  process  or 
device  is  completely  reduced  to  practice, 
reduction  to  practice  assists  in  the  prep¬ 
aration  of  a  patent  application  and,  if 
diligently  pursued,  protects  the  interests 
of  the  Government  and  of  the  inventor. 
If  an  invention  is  reduced  to  practice 
after  the  invention  report  is  filed,  the 
Solicitor  must  be  notified  forthwith. 

(c)  For  the  protection  of  the  rights 
of  the  Government  and  of  the  inventor, 
invention  reports  and  memoranda  or 
correspondence  concerning  them  are  to 
be  considered  as  confidential  documents. 

(d)  An  invention  report  shall  contain 
the  following  information: 

(1)  The  title  of  the  invention; 

(2)  The  full  name,  residence,  office 
address,  bureau  or  office  and  division, 
position  or  title,  and  official  working 
place  of  the  inventor; 

(3)  A  statement  of  the  evidence  that 
is  available  as  to  the  making  of  the  in¬ 
vention,  including  information  relative 
to  conception,  disclosure  to  others,  and 
reduction  to  practice; 

(4)  Information  concerning  any  pub¬ 
lication  or  public  use  of  the  invention; 

.  (5)  The  problems  which  led  to  the 
making  of  the  invention; 


(6)  The  objects,  advantages,  and  uses 
of  the  invention; 

(7)  A  description  of  the  invention; 

(8)  Experimental  data; 

(9)  Information  which  the  inventor 
may  have  obtained  as  to  the  prior  art; 

(10)  The  inventor’s  opinion  as  to  the 
foreign  countries  in  which  the  invention 
would  be  most  useful  and  would  have 
the  greatest  commercial  value; 

(11)  Either  a  statement  that  the  em¬ 
ployee  is  willing  to  assign  the  rights  in 
the  invention  to  the  Government,  or  a 
request  pursuant  to  paragraph  (e)  of 
this  section  for  a  determination  of  the 
respective  rights  of  the  Government  and 
of  the  inventor. 

(e)  If  the  inventor  believes  that  he 
is  not  required  by  the  regulations  in  this 
subpart  to  assign  to  the  Government  the 
entire  domestic  right,  title,  and  interest 
in  and  to  the  invention,  and  if  he  is  un¬ 
willing  to  make  such  an  assignment  to 
the  Goverment,  he  shall,  in  his  inven¬ 
tion  report,  request  that  the  Solicitor 
determine  the  respective  rights  of  the 
Government  and  of  the  inventor  in  the 
invention,  and  he  shall  include  in  his 
invention  report  information  on  the  fol¬ 
lowing  points,  in  addition  to  the  data 
called  for  in  paragraph  (d)  of  this 
section: 

(1)  The  circumstances  under  which 
the  invention  was  made  and  developed; 

(2)  The  employee’s  official  duties,  as 
given  on  his  job  sheet  or  otherwise  as¬ 
signed,  at  the  time  of  the  making  of  the 
invention; 

(3)  Whether  the  employee  wishes  a 
patent  application  to  be  prosecuted 
under  the  act  of  March  3,  1883,  as 
amended  (35  U.  S.  C.  45),  if  it  should 
be  determined  that  he  is  not  required 
to  assign  all  domestic  rights  in  the  in¬ 
vention  to  the  Government ;  and 

(4)  Whether  the  employee  would  be 
willing,  upon  request,  voluntarily  to  as¬ 
sign  foreign  rights  in  the  invention  to 
the  Government  if  it  should  be  deter¬ 
mined  that  an  assignment  of  such  rights 
to  the  Government  is  not  required. 

§  6.3  Action  by  supervisory  officials. 
(a)  The  preparation  of  an  invention  re¬ 
port  and  other  official  correspondence  on 
patent  matters  is  one  of  the  regular 
duties  of  an  employee  who  has  made  an 
invention,  and  the  supervisor  of  such 
employee  shall  see  that  he  is  allowed 
sufficient  time  from  his  other  duties  to 
prepare  such  documents.  The  super¬ 
visor  shall  ascertain  that  the  invention 
report  and  other  papers  are  prepared  in 
conformity  with  these  regulations;  and, 
before  transmitting  the  invention  report 
to  the  head  of  the  bureau  or  office,  shall 
check  its  accuracy  and  completeness, 
especially  wTith  respect  to  the  circum¬ 
stances  in  which  the  invention  was  de¬ 
veloped,  and  shall  add  whatever  com¬ 
ments  he  may  deem  to  be  necessary  or 
desirable.  The  supervisor  shall  add  to 
the  file  whatever  information  he  may 
have  concerning  the  governmental  and 
commercial  value  of  the  invention,  and 
the  foreign  countries  in  which  it  is  likely 
that  the  invention  would  be  most  useful 
and  would  have  the  greatest  commercial 
value. 

(b)  The  head  of  the  bureau  or  office 
shall  make  certain  that  the  invention 
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report  is  as  complete  as  circumstances 
permit.  He  shall  provide  whatever  in¬ 
formation  may  be  available  in  his  agency 
concerning  the  governmental  and  com¬ 
mercial  value  of  the  invention,  and  the 
foreign  countries  in  which  it  is  likely  that 
the  invention  would  be  most  useful  and 
would  have  the  greatest  commercial 
value. 

(c)  If  the  employee  inventor  requests 
that  the  Solicitor  determine  his  rights  in 
the  invention,  the  head  of  the  bureau  or 
office  shall  state  his  conclusions  with 
respect  to  such  rights, 

(d)  The  head  of  the  bureau  or  office 
shall  indicate  whether,  in  his  judgment, 
the  invention  is  liable  to  be  used  in  the 
public  interest,  and  he  shall  set  out  the 
facts  supporting  his  conclusion  whenever 
the  employee’s  invention  report  does  not 
contain  sufficient  information  on  this 
point. 

§  6.4  Action  by  Solicitor,  (a)  If  an 
employee  inventor  requests,  pursuant  to 
paragraph  (e)  of  §  6.2,  that  such  de¬ 
termination  be  made,  the  Solicitor  shall 
determine  the  respective  rights  of  the 
employee  and  of  the  Government  in  and 
to  the  invention.  The  Solicitor’s  de¬ 
termination  respecting  an  invention 
made  before  January  23,  1950,  shall  be 
final;  but  his  determination  respecting 
an  invention  made  on  or  after  January 
23,  1950,  shall  be  subject  to  review  by 
the  Chairman  in  proper  cases  under  Ex¬ 
ecutive  Order  10096  and  the  rules  and 
regulations  issued  by  the  Chairman  with 
the  approval  of  the  President. 

(b)  If  the  Government  is  entitled  to 
obtain  the  entire  domestic  right,  title, 
and  interest  in  and  to  an  invention  made 
by  an  employee  of  the  Department,  the 
Solicitor,  subject  to  review  by  the  Chair¬ 
man  in  proper  cases,  may  take  such 
action  respecting  the  invention  as  he 
deems  necessary  or  advisable  to  protect 
the  interests  of  the  United  States. 

§  6.5  Rights  in  inventions  made  before 
January  23,  1950.  (a)  The  provisions  of 
this  section  shall  be  applied  in  determin¬ 
ing  the  respective  rights  of  the  Govern¬ 
ment  and  of  an  employee  of  the  Depart¬ 
ment  in  and  to  any  invention  made  by 
the  employee  prior  to  January  23,  1950. 

(b)  Each  employee  of  the  Department 
is  required,  upon  request,  to  assign  to  the 
United  States,  as  represented  by  the 
Secretary,  all  domestic  and  foreign  rights 
to  any  invention  made  by  the  employee 
within  the  general  scope  of  his  govern¬ 
mental  duties,  unless  such  requirement  is 
waived  in  writing  by  the  Solicitor.  An 
invention  will  be  considered  as  having 
been  made  within  the  general  scope  of 
the  governmental  duties  of  an  employee 

(1)  whenever  his  duties  include  research 
or  investigation,  or  the  supervision  of 
research  or  investigation,  and  the  inven¬ 
tion  arose  in  the  course  of  such  research 
or  investigation  and  is  relevant  to  the 
general  field  of  an  inquiry  to  which  the 
employee  was  assigned,  or  (2)  whenever 
the  invention  was  in  a  substantial  degree 
made  or  developed  through  the  use  of 
Government  facilities  or  financing,  or  on 
Government  time,  or  through  the  aid  of 
Government  information  not  available 
to  the  public. 

(c)  An  employee  of  the  Department  Is 
entitled  to  all  rights  resulting  from  any 


invention  which  was  made  by  him  out¬ 
side  the  general  scope  of  his  govern¬ 
mental  duties,  as  defined  in  paragraph 
(b)  of  this  section. 

(d)  If  the  Solicitor  finds  that  an  in¬ 
vention  made  by  an  employee  of  the  De¬ 
partment  outside  the  general  scope  of  his 
governmental  duties  is  used  or  liable  to 
be  used  in  the  public  interest,  and  exe¬ 
cutes  a  certificate  to  that  effect,  the 
employee  may,  if  he  wishes  to  do  so, 
request  that  an  application  for  a  patient 
be  filed  and  prosecuted  at  the  expense 
of  the  Government  under  the  act  of 
March  3,  1883,  as  amended  (35  U.  S.  C. 
45).  Under  such  circumstances,  the 
invention  may  be  manufactured  and 
used  by  or  for  the  Government  for  gov¬ 
ernmental  purposes  without  the  payment 
of  any  royalty. 

(e)  The  requirement  relative  to  the 
assignment  of  domestic  patent  rights  to 
the  United  States,  set  forth  in  para¬ 
graph  (b)  of  this  section,  may  be  waived 
in  whole  or  in  part,  in  writing,  by  the 
Solicitor  in  the  case  of  any  invention  as 
to  which  he  finds,  upon  grounds  to  be 
specified  by  him,  that  the  interests  of  the 
United  States  do  not  require  the  full 
assignment  of  such  rights. 

(f)  The  requirement  relative  to  the 
assignment  of  foreign  patent  rights  to 
the  United  States,  set  forth  in  para¬ 
graph  (b)  of  this  section,  may  be  waived 
in  whole  or  in  part,  in  writing,  by  the 
Solicitor  if  a  determination  is  made  by 
competent  authority  pursuant  to  section 
3  of  Executive  Order  No.  9865  (12  P.  R. 
3907)  that  no  foreign  patent  protection 
shall  be  procured  by  the  Government  as 
to  an  invention  or  that  foreign  patent 
protection  shall  be  procured  by  the  Gov¬ 
ernment  only  in  specified  foreign  juris¬ 
dictions.  An  employee  of  the  Depart¬ 
ment  shall  not  file  in  any  foreign  juris¬ 
diction  any  patent  application  relating  to 
an  invention  made  within  the  general 
scope  of  his  governmental  duties  unless 
the  Solicitor  has  waived  in  writing  the 
requirement  that  foreign  rights  be  as¬ 
signed  to  the  United  States. 

§  6.6  Rights  in  inventions  made  on  or 
after  January  23,  1950.  (a)  The  rules 

prescribed  in  this  section  shall  be  applied 
in  determining  the  respective  rights  of 
the  Government  and  of  an  employee  of 
the  Department  in  and  to  any  invention 
made  by  the  employee  on  or  after  Janu¬ 
ary  23,  1950. 

(b)  (1)  Except  as  indicated  in  the  suc¬ 
ceeding  subparagraphs  of  this  para¬ 
graph,  the  Government  shall  obtain  the 
entire  domestic  right,  title,  and  interest 
in  and  to  any  invention  made  by  an  em¬ 
ployee  of  the  Department  (i)  during 
working  hours,  or  (ii)  with  a  contribu¬ 
tion  by  the  Government  of  facilities, 
equipment,  materials,  funds,  or  informa¬ 
tion,  or  of  time  or  services  of  other  Gov¬ 
ernment  employees  on  official  duty,  or 
(iii)  which  bears  a  direct  relation  to  or 
is  made  in  consequence  of  the  official  du¬ 
ties  of  the  inventor. 

(2)  In  any  case  where  the  contribution 
of  the  Government,  as  measured  by  any 
one  or  more  of  the  criteria  set  forth  in 
subparagraph  (1)  of  this  paragraph,  to 
the  invention  is  insufficient  equitably  to 
justify  a  requirement  of  assignment  to 
the  Government  of  the  entire  domestic 


right,  title,  and  interest  in  and  to  such 
invention,  or  in  any  case  where  the  Gov¬ 
ernment  has  insufficient  interest  in  an 
invention  to  obtain  the  entire  domestic 
right,  title,  and  interest  therein  (al¬ 
though  the  Government  could  obtain 
same  under  subparagraph  (1)  of  this 
paragraph,  the  Solicitor,  subject  to  the 
approval  of  the  Chairman,  shall  leave 
title  to  such  invention  in  the  employee, 
subject,  however,  to  the  reservation  to 
the  Government  of  a  nonexclusive,  irrev¬ 
ocable,  royalty-free  license  in  the  in¬ 
vention  with  power  to  grant  licenses  for 
all  governmental  purposes,  such  reserva¬ 
tion,  in  the  terms  thereof,  to  appear, 
where  practicable,  in  any  patent,  domes¬ 
tic  or  foreign,  which  may  issue  on  such 
invention 

(3)  In  applying  the  provisions  of  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph  to  the  facts  and  circumstances  re¬ 
lating  to  the  making  of  any  particular 
invention,  it  shall  be  presumed  that  any 
invention  made  by  an  employee  who  is 
employed  or  assigned  (i)  to  invent  or  im¬ 
prove  or  perfect  any  art,  machine,  manu¬ 
facture,  or  composition  of  matter,  or  (ii) 
to  conduct  or  perform  research,  develop¬ 
ment  work,  or  both,  or  (iii)  to  supervise, 
direct,  coordinate,  or  review  Government 
financed  or  conducted  research,  develop¬ 
ment  work,  or  both,  or  (iv)  to  act  in  a 
liaison  capacity  among  governmental  or 
nongovernmental  agencies  or  individuals 
engaged  in  such  work,  falls  within  the 
provisions  of  subparagraph  (1)  of  this 
paragraph,  and  it  shall  be  presumed  that 
any  invention  made  by  any  other  em¬ 
ployee  falls  within  the  provisions  of  sub- 
paragraph  (2)  of  this  paragraph.  Either 
presumption  may  be  rebutted  by  the 
facts  or  circumstances  attendant  upon 
the  conditions  under  which  any  par¬ 
ticular  invention  is  made  and,  notwith¬ 
standing  the  foregoing,  shall  not  pre¬ 
clude  a  determination  that  the  invention 
falls  within  the  provisions  of  subpara¬ 
graph  (4)  of  this  paragraph. 

(4)  In  any  case  wherein  the  Govern¬ 
ment  neither  (i)  obtains  the  entire  do¬ 
mestic  right,  title,  and  interest  in  and 
to  an  invention  pursuant  to  the  pro¬ 
visions  of  subparagraph  (1)  of  this  para¬ 
graph,  nor  (ii)  reserves  a  nonexclusive, 
irrevocable,  royalty-free  license  in  the 
invention,  with  power  to  grant  licenses 
for  all  governmental  purposes,  pursuant 
to  the  provisions  of  subparagraph  (2) 
of  this  paragraph,  the  Solicitor,  subject 
to  the  approval  of  the  Chairman,  shall 
leave  the  entire  right,  title,  and  interest 
in  and  to  the  invention  in  the  employee, 
subject  to  law. 

(c)  In  the  event  that  the  Solicitor  de¬ 
termines,  pursuant  to  subparagraph  (2) 
or  subparagraph  (4)  of  paragraph  (b) 
of  this  section,  that  title  to  an  invention 
will  be  left  with  an  employee,  the  So¬ 
licitor  shall,  subject  to  considerations  of 
national  security,  or  public  health, 
safety,  or  welfare,  report  to  the  Chair¬ 
man,  promptly  upon  making  such  de¬ 
termination,  the  following  information 
concerning  the  invention; 

(1)  Description  of  the  invention  in  suf¬ 
ficient  detail  to  permit  a  satisfactory 
review ; 

(2)  Name  of  inventor  and  his  employ¬ 
ment  status;  and 
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(3)  Statement  of  the  Solicitor’s  de¬ 
termination  and  reasons  therefor. 

The  report  in  a  case  falling  within  the 
provisions  of  subparagraph  (2)  of  para¬ 
graph  (b)  of  this  section  shall  be  made 
after  the  expiration  of  the  period  pre¬ 
scribed  in  §  6.7  for  the  taking  of  an  ap¬ 
peal,  or  it  may  be  made  prior  to  the 
expiration  of  such  period  if  the  employee 
acquiesces  in  the  Solicitor’s  determina¬ 
tion.  The  Chairman  thereupon  will  re¬ 
view  the  determination  of  the  Solicitor, 
and  his  decision  respecting  the  matter 
shall  be  final,  subject  to  the  right  of  the 
inventor  to  submit  to  the  Chairman, 
within  30  days  (or  such  longer  period  as 
the  Chairman  may,  for  good  cause,  fix 
in  any  case)  after  receiving  notice  of 
such  decision,  a  petition  for  the  recon¬ 
sideration  of  the  decision  if  it  gives  to 
the  Government  greater  rights  than  the 
Solicitor’s  determination.  A  copy  of  any 
such  petition  must  also  be  filed  by  the 
inventor  with  the  Solicitor  within  the 
prescribed  period. 

§  6.7  Appeal  by  employee,  (a)  Any 
employee  who  is  aggrieved  by  a  deter¬ 
mination  of  the  Solicitor  pursuant  to 
subparagraph  (1)  or  subparagraph  (2) 
of  paragraph  (b)  of  §  6.6  may  obtain  a 
review  of  the  determination  by  filing, 
within  30  days  (or  such  longer  period  as 
the  Chairman  may,  for  good  cause,  fix 
in  any  case)  after  receiving  notice  of 
such  determination,  a  written  appeal 
with  the  Chairman  and  a  copy  of  the  ap¬ 
peal  with  the  Solicitor. 

(b)  In  the  event  of  the  filing  of  an 
appeal  pursuant  to  this  section,  the 
Solicitor  shall,  subject  to  considerations 
of  national  security,  or  public  health, 
safety,  or  welfare,  furnish  the  Chairman 
in  writing,  promptly  upon  the  filing  of 
the  appeal,  the  following  information 
concerning  the  invention  involved  in  the 
appeal: 

(1)  Description  of  the  invention  in 
sufficient  detail  to  permit  a  satisfactory 
review ; 

(2)  Name  of  the  inventor  and  his  em¬ 
ployment  status,  including  a  detailed 
statement  of  his  official  duties  and  re¬ 
sponsibilities  at  the  time  of  making  the 
invention;  and 

(3)  Detailed  statement  of  the  nature 
of  the  dispute  or  controversy,  together 
with  copies  of  the  Solicitor’s  determina¬ 
tion,  of  any  briefs  or  written  arguments 
that  may  have  been  filed,  of  any  state¬ 
ments  or  other  evidence  that  may  have 
been  considered  by  the  Solicitor,  and  of 
other  relevant  material. 

(c)  The  decision  of  the  Chairman 
upon  any  appeal  taken  pursuant  to  this 
section  shall  be  final. 

§  6.8  Domestic  patent  protection,  (a) 
The  Solicitor,  upon  determining  that  an 
invention  coming  within  the  scope  of 
subparagraph  (1)  or  subparagraph  (2) 
of  paragraph  (b)  of  §  6.6  has  been  made, 
shall  thereupon  determine  whether  pat¬ 
ent  protection  will  be  sought  in  the 
United  States  by  the  Department  for  such 
invention.  A  controversy  over  the  re¬ 
spective  rights  of  the  Government  and 
of  the  inventor  in  any  case  shall  not 
delay  the  taking  of  the  actions  provided 
for  in  this  section.  In  cases  coming 
within  the  scope  of  subparagraph  (2)  of 
paragraph  (b)  of  §  6.6,  action  by  the 
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Department  looking  toward  such  patent 
protection  shall  be  contingent  upon  the 
consent  of  the  inventor. 

(b)  Where  there  is  a  dispute  as  to 
whether  subparagraph  (1)  or  subpara¬ 
graph  (2)  of  paragraph  (b)  of  §  6.6  ap¬ 
plies  in  determining  the  respective  rights 
of  the  Government  and  of  an  employee 
in  and  to  any  invention,  the  Solicitor  will 
determine  whether  patent  protection 
wrill  be  sought  in  the  United  States  pend¬ 
ing  the  Chairman’s  decision  on  the  dis¬ 
pute,  and,  if  he  determines  that  an  appli¬ 
cation  for  patent  should  be  filed,  he  will 
take  such  rights  as  are  specified  in  sub- 
paragraph  (2)  of  paragraph  (b)  of  §  6.6, 
but  this  shall  be  without  prejudice  to 
acquiring  the  rights  specified  in  subpara¬ 
graph  (1)  of  that  paragraph  should  the 
Chairman  so  decide. 

(c)  Where  the  Solicitor  has  deter¬ 
mined  to  leave  title  to  an  invention  with 
an  employee  under  subparagraph  (2)  of 
paragraph  (b)  of  §  6.6,  the  Solicitor  will, 
upon  the  filing  of  an  application  for  pat¬ 
ent  and  pending  review  of  the  determi¬ 
nation  by  the  Chairman,  take  the  rights 
specified  in  that  subparagraph,  without 
prejudice  to  the  subsequent  acquisition 
by  the  Government  of  the  rights  specified 
in  subparagraph  (1)  of  paragraph  (b)  of 
§  6.6  should  the  Chairman  so  decide. 

(d)  In  the  event  that  patent  protec¬ 
tion  is  sought  by  the  Department  for 
an  invention  made  by  a  Government  em¬ 
ployee,  the  Solicitor  shall,  subject  to 
considerations  of  national  security,  or 
public  health,  safety,  or  welfare,  report 
to  the  Chairman,  promptly  upon  the  fil¬ 
ing  of  an  application  for  patent,  the 
following  information  concerning  the 
invention: 

(1)  Brief  description  of  the  invention; 

(2)  Name  of  the  inventor  and  his 
employment  status;  and 

(3)  Serial  number,  title  of  invention, 
and  date  on  which  the  application  was 
filed. 

(e)  In  the  event  that  the  Solicitor 
determines  that  an  application  for  pat¬ 
ent  will  not  be  filed  on  an  invention  made 
under  the  circumstances  specified  in  sub- 
paragraph  (1)  of  paragraph  (b)  of 
§  6.6,  giving  the  United  States  the  right 
to  title  thereto,  the  Solicitor  shall,  sub¬ 
ject  to  considerations  of  national  se¬ 
curity,  or  public  health,  safety,  or 
welfare,  report  to  the  Chairman, 
promptly  upon  making  such  determina¬ 
tion,  the  following  information  concern¬ 
ing  the  invention: 

(1)  Description  of  the  invention  in 
sufficient  detail  to  permit  a  satisfactory 
review ; 

(2)  Name  of  the  inventor  and  his  em¬ 
ployment  status;  and 

(3)  Statement  of  the  Solicitor’s  de¬ 
termination  and  reasons  therefor. 

The  Chairman  may,  if  he  determines 
that  the  interest  of  the  Government  so 
requires  and  subject  to  considerations 
of  national  security,  or  public  health, 
safety,  or  welfare,  cause  an  application 
for  patent  to  be  filed  or  cause  the  in¬ 
vention  to  be  fully  disclosed  by  publica¬ 
tion  thereof. 

(f)  Whenever  a  patent  hereafter  is¬ 
sues  on  an  invention  made  by  an  em¬ 
ployee  of  the  Department  in  respect  to 
which  the  Government  has  any  right. 


title,  or  interest.  Including  a  license,  in 
and  to  the  invention,  the  Solicitor  shall 
promptly  upon  the  issuance  of  the 
patent,  furnish  to  the  Chairman : 

(1)  An  abstract  of  the  invention; 

(2)  Name  of  the  inventor  and  his’em- 
polyment  status; 

(3)  A  copy  of  the  patent;  and 

(4)  Statement  of  the  nature  and  ex¬ 
tent  of  the  right,  title,  or  interest  of  the 
Government  in  the  invention. 

§  6.9  Foreign  patent  protection,  (a) 
Immediately  upon  the  filing  of  an  appli¬ 
cation  for  United  States  patent  and  re¬ 
ceiving  from  the  Commissioner  of 
Patents  the  serial  nuffiber  of  such  appli¬ 
cation  on  an  invention  in  and  to  which 
the  Government,  as  represented  by  the 
Secretary,  has  obtained  title  or  the  right 
to  file  foreign  patent  applications  there, 
on,  or  holds  an  option  to  obtain  such 
right,  the  Solicitor  shall,  in  accordance 
with  the  procedure  prescribed  by  the 
Chairman,  ascertain  whether  the  United 
States  will  seek  foreign  patent  protec¬ 
tion  for  such  invention,  and,  if  so,  in 
what  foreign  jurisdictions  such  patent 
protection  will  be  sought.  When  the 
foreign  patent  rights  in  an  invention 
made  by  a  Department  employee  have 
not  been  assigned  to  the  Government  but 
the  Government  may,  at  its  option  or  on 
request,  acquire  such  rights,  and  a  deci¬ 
sion  is  made  that  the  Government  will 
not  seek  a  foreign  patent  in  any  particu¬ 
lar  foreign  country,  the  inventor  may 
apply  for  patent  in  such  country,  subject 
to  a  nonexclusive,  irrevocable,  royalty- 
free  license  to  the  Government  for 
governmental  purposes. 

§  6.10  Publication  and  public  use  of 
invention  before  patent  application  is 
filed,  (a)  Publication  or  public  use  of 
an  invention  constitutes  a  statutory  bar 
to  the  granting  of  a  patent  for  the  in¬ 
vention  unless  a  patent  application  is 
filed  within  one  year  of  the  date  of  such 
publication  or  public  use.  In  order  to 
preserve  rights  in  unpatented  inventions, 
it  shall  be  the  duty  of  the  inventor,  or 
of  his  supervisor  if  the  Inventor  is  not 
available  to  make  such  report,  to  re¬ 
port  forthwith  to  the  Solicitor  any  pub¬ 
lication  or  use  (other  than  experimental) 
of  an  invention,  irrespective  of  whether 
an  invention  report  has  previously  been 
filed.  If  an  invention  report  has  not 
been  filed,  such  a  report,  including 
information  concerning  the  public  use 
or  publication,  shall  be  filed  at  once. 
If  an  invention  is  disclosed  to  any  per¬ 
son  who  is  not  employed  by  the  Depart¬ 
ment  or  working  in  cooperation  with  the 
Department  upon  that  invention,  a  rec¬ 
ord  shall  be  kept  of  the  date  and  extent 
of  the  disclosure,  the  name  and  address 
of  the  person  to  whom  the  disclosure  was 
made,  and  the  purpose  of  the  disclosure. 

(b)  No  description,  specification,  plan, 
or  drawing  of  any  unpatented  invention 
upon  which  a  patent  application  is  likely 
to  be  filed  shall  be  published,  nor  shall 
any  written  description,  specification, 
plan,  or  drawing  of  such  invention  be 
furnished  to  anyone  other  than  an  em¬ 
ployee  of  the  Department  or  a  person 
working  in  cooperation  with  the  Depart¬ 
ment  upon  that  invention,  unless  the 
Solicitor  is  of  the  opinion  that  the  inter¬ 
ests  of  the  Government  will  not  be  preju- 
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diced  by  such  action.  If  any  publica¬ 
tion  disclosing  the  invention,  not  pre¬ 
viously  approved  by  the  Solicitor,  comes 
to  the  attention  of  the  inventor  or  his 
supervisor,  it  shall  be  the  duty  of  such 
person  to  report  such  publication  to  the 
Solicitor. 

§6.11  Publicity  concerning  the  in¬ 
vention  after  patent  application  is  filed. 
In  order  that  the  public  may  obtain  the 
greatest  possible  benefit  from  inventions 
in  which  the  Secretary  has  transferable 
interests,  inventions  assigned  to  the  Sec¬ 
retary  upon  which  patent  applications 
have  been  filed  shall  be  publicized  as 
widely  as  possible,  within  limitations  of 
authority,  by  the  Department,  by  the 
originating  agency,  by  the  division  in 
which  the  inventor  is  employed,  and  by 
the  inventor  himself  in  his  contacts  with 
Industries  in  which  the  invention  is  or 
may  be  useful.  Regular  organs  of  publi¬ 
cation  shall  be  utilized  to  the  greatest  ex¬ 
tent  possible.  In  addition,  it  shall  be  the 
duty  of  the  Solicitor,  upon  being  advised 
of  the  issuance  of  any  patent  assigned  to 
the  Secretary,  to  take  steps  towards  list¬ 
ing  the  patent,  in  the  register  in  the 
Patent  Office  established  for  that  pur¬ 
pose,  as  available  for  licensing. 

§  6.12  Condition  of  employment,  (a) 
The  regulations  in  this  subpart,  as  were 
those  of  Departmental  Orders  Nos.  1763 
(7P.R.  10161)  and  1871  (8  F.  R.  12523), 
as  amended  (10  F.  R.  9722),  shall  be  a 
condition  of  employment  of  all  em¬ 
ployees  of  the  Department  and  shall  be 
effective  as  to  all  inventions  made  dur¬ 
ing  any  period  of  employment  since  No¬ 
vember  17,  1942,  except  that  the  provi¬ 
sions  relating  to  foreign  patent  rights 
and  foreign  patent  applications  shall  not 
apply  to  Inventions  which,  prior  to  the 
effective  date  of  the  regulations  in  this 
subpart,  have  been  reported  to  the  So¬ 
licitor  and  upon  which  foreign  patent 
applications  already  have  been  filed  in 
accordance  with  the  provisions  of  Or¬ 
ders  Nos.  1763  and  1871.  The  regula¬ 
tions  in  this  subpart  shall  be  effective 
without  regard  to  any  existing  or  future 
contracts  to  the  contrary  entered  into 
by  any  employee  of  the  Department  with 
any  person  other  than  the  Government. 

(b)  If  a  patent  application  is  filed  upon 
an  invention  which  has  been  made  by 
an  employee  of  the  Department  under 
circumstances  that  entitle  the  Govern¬ 
ment  to  the  entire  domestic  right,  title, 
and  interest  in  and  to  the  invention,  but 
which  has  not  been  reported  to  the  Soli¬ 
citor  pursuant  to  the  regulations  in  this 
subpart,  title  to  such  invention  shall  im¬ 
mediately  vest  in  the  Government,  as 
represented  by  the  Secretary,  and  the 
contract  of  employment  shall  be  con¬ 
sidered  an  assignment  of  such  rights. 

SUBPART  B — LICENSES 

§  6.51  Purpose.  It  is  the  purpose  of 
the  regulations  in  this  subpart  to  secure 
(or  the  people  of  the  United  States  the 
full  benefits  of  Government  research  and 
investigation  in  the  Department  of  the 
interior  (a)  by  providing  a  simple  pro¬ 
cedure  under  which  the  public  may  ob¬ 
tain  licenses  to  use  United  States  patents 
and  inventions  in  which  the  Secretary 
°*  the  Interior  has  transferable  interests 
which  are  available  for  licensing; 
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and  (b)  by  providing  adequate  protec¬ 
tion  for  the  inventions  until  such  time 
as  they  may  be  made  available  for  li¬ 
censing  without  undue  risk  of  losing  pat¬ 
ent  protection  to  which  the  public  is  en¬ 
titled. 

§  6.52  Patents.  United  States  patents 
in  which  the  Secretary  of  the  Interior 
has  transferable  interests,  and  under 
which  he  may  issue  licenses  or  subli¬ 
censes,  are  classified  as  follows: 

(a)  Class  A.  Patents,  other  than  those 
ref  err  3d  to  in  paragraph  (c)  of  this  sec¬ 
tion,  which  are  owned  by  the  United 
States,  as  represented  by  the  Secretary 
of  the  Interior,  free  from  restrictions  on 
licensing  except  such  as  are  inherent  in 
Government  ownership; 

(b)  Class  B.  Patents  in  which  the  in¬ 
terest  of  the  United  States,  as  repre¬ 
sented  by  the  Secretary  of  the  Interior, 
is  less  than  full  ownership,  or  is  subject 
to  some  express  restriction  upon  licens¬ 
ing  or  sublicensing  (including  patents 
upon  which  the  Secretary  of  the  Interior 
holds  a  license,  patents  assigned  to  the 
Secretary  of  the  Interior  as  trustee  for 
the  people  of  the  United  States,  and  pat¬ 
ents  assigned  to  the  Secretary  of  the  In¬ 
terior  upon  such  terms  as  to  effect  a 
dedication  to  the  public) ; 

(c)  Class  C.  Patents  and  patent  rights 
acquired  by  the  Secretary  of  the  In¬ 
terior  pursuant  to  the  act  of  April  5, 
1944  (58  Stat.  190;  30  U.  S.  C.,  Sup. 
321-325),  and  any  amendments  thereof. 

§  6.53  Unpalented  inventions.  The 
Secretary  of  the  Interior  may  also  have 
transferable  interests  in  inventions 
which  are  not  yet  patented.  In  order  to 
protect  the  patent  rights  of  the  Depart¬ 
ment,  for  the  eventual  benefit  of  the 
public,  a  license  may  be  granted  with  re¬ 
spect  to  such  an  invention  only  if  (a)  a 
patent  application  has  been  filed 
thereon;  (b)  the  invention  has  been  as¬ 
signed  to  the  United  States,  as  repre¬ 
sented  by  the  Secretary  of  the  Interior, 
and  the  assignment  has  been  recorded  in 
the  Patent  Office;  and  (c)  the  Solicitor 
of  the  Department  is  of  the  opinion  that 
the  issuance  of  a  license  will  not  preju¬ 
dice  the  interests  of  the  Government  in 
the  invention.  Such  licenses  shall  be 
upon  the  same  terms  as  licenses  relating 
to  patents  of  the  same  class,  as  described 
in  §  6.52. 

§  6.54  Use  or  manufacture  by  or  for 
the  Government.  A  license  is  not  re¬ 
quired  with  respect  to  the  manufacture 
or  use  of  any  invention  patented  under 
the  act  of  March  3,  1883,  as  amended  (35 
U.  S.  C.  45),  or  assigned  or  required  to 
be  assigned  without  restrictions  or  qual¬ 
ifications  to  the  United  States,  as  repre¬ 
sented  by  the  Secretary  of  the  Interior, 
when  such  manufacture  or  use  is  by  or 
for  the  Government  for  governmental 
purposes.  A  license  or  sublicense  may 
be  required,  however,  for  such  manufac¬ 
ture  or  use  in  the  case  of  Class  B  patents 
or  patent  rights  when  the  terms  under 
which  the  Secretary  of  the  Interior  ac¬ 
quires  interests  therein  necessitate  the 
issuance  of  a  license  or  sublicense  in  such 
circumstances. 

§  6.55  Terms  of  licenses  or  sub¬ 
licenses.  (a)  The  terms  of  licenses  and 
sublicenses  issued  under  this  subpart 


shall  not  be  unreasonably  restrictive. 
AT  terms  and  conditions  required  by  this 
subpart  shall  be  expressly  stated  in  li¬ 
censes  and  sublicenses. 

(b)  To  the  extent  that  they  do  not 
conflict  with  any  restrictions  to  which 
the  licensing  or  sublicensing  of  Class  B 
patents  and  unpatented  inventions  may 
be  subject,  all  licenses  and  sublicenses 
relating  to  Class  A  and  Class  B  patents 
and  unpatented  inventions  shall  be  sub¬ 
ject  to  the  following  terms  and  provi¬ 
sions,  and  to  such  other  terms  and  con¬ 
ditions  as  the  Solicitor  may  prescribe: 

(1)  The  acceptance  of  a  license  or 
sublicense  shall  not  be  construed  as  a 
waiver  of  the  right  to  contest  the  validity 
of  the  patent.  A  license  or  sublicense 
shall  be  revocable  only  upon  a  finding 
t  y  the  Solicitor  of  the  Department  that 
the  terms  of  the  license  or  sublicense 
have  been  violated  and  that  the  revoca¬ 
tion  of  the  license  or  sublicense  is  in  the 
public  interest.  Such  finding  shall  be 
made  only  after  reasonable  notice  and 
ar.  opportunity  to  be  heard. 

(2)  Licenses  and  sublicenses  shall  be 
nontransferable.  Upon  a  satisfactory 
showing  that  the  public  will  be  benefited 
thereby,  they  may  be  granted  to  properly 
qualified  applicants  royalty-free.  If  no 
such  showing  is  made,  they  shall  be 
granted  only  upon  a  reasonable  royalty 
or  other  consideration,  the  amount  or 
character  of  which  is  to  be  determined 
by  the  Solicitor.  A  cross-licensing 
agreement  may  be  considered  adequate 
consideration. 

(3)  Licensees  and  sublicensees  may  be 
required  to  submit  annual  or  more  fre¬ 
quent  technical  or  statistical  reports 
concerning  practical  experience  acquired 
through  the  exercise  of  the  license  or 
sublicense,  the  extent  of  the  production 
under  the  license  or  sublicense,  and  other 
related  subjects. 

(4)  A  licensee  or  sublicensee  manu¬ 
facturing  a  patented  article  pursuant  to 
a  license  or  sublicense  shall  give  notice 
to  the  public  that  the  article  is  patented 
by  affixing  thereon  the  word  “patent.” 
together  with  the  number  of  the  patent, 
or  when,  from  the  character  of  the  ar¬ 
ticle,  this  cannot  be  done,  by  fixing  to  it, 
or  to  the  package  in  which  it  is  enclosed, 
a  label  containing  such  notice. 

(c)  Licenses  and  sublicenses  relating 
to  Class  C  patents  and  patent  rights  shall 
be  granted  upon  such  terms  and  condi¬ 
tions  as  may  be  prescribed  pursuant  to 
.ections  3  and  5  of  the  act  of  April  5, 
1944,  and  any  amendments  thereof. 

§  6.56  Issuance  of  licenses,  (a)  Any 
person  desiring  a  license  relating  to  an 
invention  upon  which  the  Secretary  of 
the  Interior  holds  a  patent  or  patent 
rights  may  file  with  the  Solicitor  of  the 
Department  of  the  Interior  an  applica¬ 
tion  for  a  license,  stating: 

(1)  The  name,  address,  and  citizen¬ 
ship  of  the  applicant; 

(2)  The  nature  of  his  business; 

(3)  The  patent  or  invention  upon 
which  he  desires  a  license; 

(4)  The  purpose  for  which  he  desires 
a  license; 

(5)  His  experience  in  the  field  of  the 
desired  license; 

(6)  Any  patents,  licenses,  or  other  pat¬ 
ent  rights  which  he  may  have  in  the 
field  of  the  desired  license;  and 
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(7)  The  benefits,  if  any,  which  the  ap¬ 
plicant  expects  the  public  to  derive  from 
his  proposed  use  of  the  invention. 

(b)  It  shall  be  the  duty  of  the  Solicitor, 
after  consultation  with  the  bureau  most 
directly  interested  in  the  patent  or  in- 
\ention  involved  in  an  application  for  a 
license,  and  with  the  Evaluation  Com¬ 
mittee  if  royalties  are  to  be  charged,  to 
determine  whether  the  license  shall  be 
granted.  If  he  determines  that  a  license 
is  to  be  granted,  he  shall  execute,  on 
behalf  of  the  Secretary,  an  appropriate 
license. 

5  6.57  Evaluation  Committee.  At  the 
request  of  the  Solicitor,  an  Evaluation 
Committee  will  be  appointed  by  the  Sec¬ 
retary  to  recommend  royalty  rates  with 
respect  to  any  patents  or  inventions  for 
which  royalties  may  be  charged. 


Part  7 — Officers  and  Employees:  Lands 
and  Resources 

LANDS  AND  RESOURCES  OF  BUREAU  OF  LAND 
MANAGEMENT 

Sec. 

7.1  Statutory  authority. 

7.2  Definitions. 

7.3  Officers  and  employees  of  the  Depart¬ 

ment  of  the  Interior  and  their  spouses 
prohibited  from  acquiring  voluntar¬ 
ily,  or  retaining,  an  interest  In  any 
lands  or  resources  administered  by 
the  Bureau  of  Land  Management. 

7.4  Exceptions. 

7.6  Interests  to  be  reported. 

7.0  Penalty  for  violations. 

Authority:  §§  7.1  to  7.0  Issued  under  R.  S. 
101,  452;  6  U.  8.  C.  22.  43  U.  8.  C.  11. 

S  7.1  Statutory  authority.  The  reg¬ 
ulations  in  §§7.1  to  7.6,  inclusive,  are 
based,  in  part,  on  section  161  of  the  Re¬ 
vised  Statutes  (5  U.  S.  C.  22)  which 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  regulations  not  inconsistent 
with  the  law  for  the  government  of  his 
Department  and  the  conduct  of  its  of¬ 
ficers  and  employees,  and  in  part,  on 
section  452  of  the  Revised  Statutes  (43 
U.  S.  C.  11)  which  prohibits  officers  and 
employees  of  the  Bureau  of  Land  Man¬ 
agement  from  directly  or  indirectly  pur¬ 
chasing  or  becoming  interested  in  the 
purchase  of  any  of  the  public  lands, 
and  which  provides  that  any  person  who 
violates  the  section  shall  forthwith  be 
removed  from  his  office. 

§  7.2  Definitions.  The  following  def¬ 
initions  apply  to  terms  used  in  §§  7.1  to 
7.6,  inclusive: 

(a)  “Officers  and  employees  of  the 
Department  of  the  Interior”  means  every 
person  employed  by  the  Department  of 
the  Interior,  or  any  of  its  bureaus  or 
offices,  on  a  full-time  or  part-time  basis, 
other  than  members  of  advisory  boards, 
councils  or  committees  established  under 
authority  of  the  Secretary  of  the  In¬ 
terior.  Mineral  surveyors  are  employees 
of  the  Bureau  of  Land  Management  and 
within  the  prohibition  contained  in 
§§  7.1  to  7.6,  inclusive.  Waskey  v.  Ham¬ 
mer,  223  U.  S.  85  (1911). 

(b)  “Interest”  means  any  direct  or  in¬ 
direct  ownership  in  whole  or  in  part  of 
the  lands  or  resources  in  question,  or  any 
participation  in  the  earnings  therefrom, 
or  the  right  to  occupy  or  use  the  prop¬ 
erty  or  to  take  any  benefits  therefrom 
based  upon  a  lease  or  rental  agreement. 


or  upon  any  formal  or  informal  contract 
with  a  person  who  has  such  an  interest. 
It  includes  membership  in  a  firm,  or 
ownership  of  stock  or  other  securities  in 
a  corporation  which  has  such  an  interest: 
Provided,  That  stock  or  securities  listed 
for  public  trading  on  a  stock  exchange 
or  securities  market  may  be  purchased 
by  an  employee  if  the  acquisition  thereof 
will  not  tend  to  interfere  with  the  proper 
and  impartial  performance  of  the  duties 
of  the  employee  or  bring  discredit  upon 
the  Department. 

§  7.3  Officers  and  employees  of  the 
Department  of  the  Interior  and  their 
spouses  prohibited  from  acquiring  volun¬ 
tarily,  or  retaining,  an  interest  in  any 
lands  or  resources  administered  by  the 
Bureau  of  Land  Management.  Every  offi¬ 
cer  and  employee  of  the  Department  of 
the  Interior  and  the  spouse  of  every  such 
person,  except  as  provided  in  §  7.4,  is 
prohibited  from  acquiring  voluntarily,  or 
retaining,  an  interest  of  any  kind  in  any 
of  the  public  lands  or  other  lands  or 
resources  administered  by  the  Bureau  of 
Land  Management.  This  prohibition  in¬ 
cludes  the  buying,  selling,  or  locating  of 
any  warrant,  scrip,  lieu  land  selection, 
soldier’s  additional  right,  or  any  other 
right  or  claim  under  which  an  interest 
in  the  public  lands  may  be  asserted. 
The  prohibition  also  extends  to  the  vol¬ 
untary  acquisition  by  purchase  or  other¬ 
wise  of  any  land,  water  right,  or  livestock, 
or  any  interest  in  land,  water  right,  or 
livestock,  which  in  any  manner  is  con¬ 
nected  with  or  involves  the  use  of  the 
grazing  resources  or  facilities  of  the 
public  land,  or  other  lands  or  resources 
administered  by  the  Bureau  of  Land 
Management. 

§7.4  Exceptions,  (a)  (1)  The  act  of 
June  1,  1938  (52  Stat.  609)  as  amended 
by  the  act  of  July  14,  1945  (59  Stat.  467, 
43  U.  S.  C.  682a)  authorizes  any  officer 
or  employee  of  the  Department  of  the 
Interior  stationed  in  Alaska  to  purchase 
or  lease  under  that  act  one  tract  in 
Alaska  for  any  purpose  authorized  by  the 
act,  except  as  a  business  site;  section  1 
of  the  act  of  March  3,  1879  (20  Stat.  394, 
43  U.  S.  C.  31)  provides  that  the  Director 
and  members  of  the  Geological  Survey 
shall  have  no  personal  or  private  inter¬ 
ests  in  the  lands  or  mineral  wealth  of 
the  region  under  survey;  and  Revised 
Statute  section  452  (43  U.  S.  C.  11) 
provides  that  all  officers,  clerks,  and  em¬ 
ployees  of  the  Bureau  of  Land  Manage¬ 
ment  are  prohibited  from  directly  or 
indirectly  purchasing  or  becoming  inter¬ 
ested  in  the  purchase  of  any  of  the  public 
land.  Apart  from  such  restrictions,  and 
if  otherwise  qualified,  (i)  any  officer  or 
employee  of  the  Department  of  the  In¬ 
terior  stationed  in  Alaska  (except  an 
officer  or  employee  of  the  Bureau  of  Land 
Management  or  the  spouse  of  such  per¬ 
son)  shall  not  by  reason  of  being  such  an 
officer  or  employee  be  precluded  from 
retaining  or  acquiring  any  interest  in  the 
lands  or  resources  in  Alaska  adminis¬ 
tered  by  the  Bureau  of  Land  Manage¬ 
ment,  other  than  in  a  mineral  lease  or 
mining  claim,  and  (ii)  any  temporary, 
limited,  part-time,  WAE  (when  actually 
employed)  or  WOC  (without  compensa¬ 
tion)  employee  of  the  Department  of 
the  Interior  (except  an  officer  or  em¬ 


ployee  of  the  Bureau  of  Land  Manage, 
ment  or  the  spouse  of  such  person)  shall 
not  by  reason  of  being  such  an  employee 
be  precluded  from  retaining  or  acquiring 
any  interest  in  lands  or  resources  ad¬ 
ministered  by  the  Bureau  of  Land 
Management. 

(2)  Nothing  contained  in  §§  7.1  to  7 6 
inclusive,  shall  disqualify  local  stockmen 
appointed  pursuant  to  section  18  of  the 
Taylor  Grazing  Act  of  June  28  1£34  (ia 
Stat.  1269,  43  U.  S.  C.  315o-l),  as 
amended,  as  members  of  advisory  boards 
for  grazing  districts,  from  acquiring  or 
retaining  grazing  permits  issued  pur¬ 
suant  to  section  3  of  the  Taylor  Grazing 
Act  (43  U.  S.  C.  315b),  or  interests 
therein:  Provided,  That  in  no  case  shall 
the  member  of  any  such  board  partici- 
pate  in  any  advice  or  recommendation 
concerning  such  a  permit,  or  an  applies- 
tion  therefor,  in  which  he  is  directly  or 
indirectly  interested. 

(3)  Nothing  contained  in  §§  7.1  to  7.8, 
inclusive,  shall  disqualify  an  employee  of 
the  Bureau  of  Reclamation  from  ac¬ 
quiring  for  residential  purposes,  and  not ! 
for  speculation,  under  any  applicable 
public  land  law,  a  town  lot  or  other  area 
not  exceeding  2  acres  in  size  within  a 
reclamation  project,  or  prevent  the  part- 
time  employment  by  that  Bureau  when 
in  the  public  interest  of  a  homestead 
entryman  within  a  reclamation  project, 
or  a  public  land  claimant  as  an  appraiser 
of  land  or  as  a  member  of  a  reclamation 
project  examining  board. 

(b)  An  exception  similar  to  subpara¬ 
graph  (3)  of  paragraph  (a)  of  this  sec¬ 
tion  will  be  made  in  the  case  of  other 
employees  of  the  Department  of  the  In- 
terior,  other  than  employees  of  the 
Bureau  of  Land  Management,  upon  the 
submission  by  the  head  of  the  bureau  or 
office  involved  to  the  Secretary  of  the 
Interior,  and  the  approval  by  the  Secre¬ 
tary,  of  a  statement  justifying  such 
exception. 

(c)  Any  officer  or  employee  of  the  Pe¬ 
troleum  Administration  for  Defense  may 
retain  any  interest,  and  may  acquire  and 
retain  any  rights  or  benefits  accruing 
from  the  ownership  of  that  interest,  in 
an  oil  and  gas  lease  (notwithstanding 
any  provision  thereof  providing  other¬ 
wise)  if  such  interest  was  acquired  by 
him  more  than  one  year  prior  to  the 
commencement  of  his  employment  in  the 
Government  service. 

§  7.5  Interests  to  be  reported.  In  any 
case  where  by  operation  of  law  an  of¬ 
ficer  or  employee  of  the  Department  of 
the  Interior  acquires  an  interest  in  the 
public  lands,  or  other  lands  or  resources 
administered  by  the  Bureau  of  Land 
Management,  and  where  an  officer  or 
employee  is  in  doubt  whether  the  acquisi¬ 
tion  of  securities  or  other  rights  or  inter¬ 
ests  involving  such  lands  or  resources 
would  violate  the  provisions  of  §§  y  ~ 
7.6,  inclusive,  a  statement  of  the  facts 
should  be  submitted  promptly  by  the  in¬ 
dividual  involved  to  the  head  of  h 
bureau  or  office  for  transmittal  througa 
proper  channels  to  the  Secretary  of  tr. 
Interior  for  a  decision  or  other  neces¬ 
sary  action. 

§7.6  Penalty  for  violations.  The  vio¬ 
lation  of  §§7.1  to  7.6,  inclusive, 
officer  or  employee  shall  be  deemed  s 
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ficient  cause  to  warrant  the  removal  of 
such  individual  from  his  office.  The 
penalty  for  violations  by  the  spouse  of  an 
officer  or  employee  will  be  the  removal 
from  office  of  the  employee. 


pART  g — Joint  Policy  for  Land  Acquisi¬ 
tion  on  Reservoir  Projects;  Depart¬ 
ment  of  the  Interior-Department  of 
the  Army 
S^c. 

g  i  Lands  to  be  acquired  in  fee. 

82  Lands  for  which  easements  are  to  be 
acquired. 

8.3  Blocking  out. 

8.4  Mineral  rights. 

85  Buildings. 

8.6  Acquisition  of  lands  for  collateral  pur¬ 

poses. 

8.7  Application  of  policy. 

Authority:  §§  8.1  to  8.7  issued  under  sec. 

7, 32  Stat.  389,  sec.  14,  53  Stat.  1197;  43  U.  S.  C. 
421. 389. 

5  8.1  Lends  to  be  acquired  in  fee.  The 
fee  title  will  be  acquired  to  the  following 
lands: 

(a)  Lands  necessary  for  permanent 
structures. 

(b)  Lands  below  the  top  of  the  pool 
elevation  for  storing  water  for  naviga¬ 
tion,  power,  irrigation  and  other  con¬ 
servation  purposes. 

(c)  Pee  title  in  general  will  be  acquired 
to  all  land  300  feet  horizontally  from  the 
edge  of  the  conservation  pool  described 
in  paragraph  (b)  of  this  section.  In 
those  projects  where  the  topography  is 
precipitous,  or  where  the  topography  is 
unusually  flat,  and  where  such  discre¬ 
tionary  action  is  desirable,  fee  title  may 
be  acquired  to  those  lands  which  are 
included  in  the  five-year  flood  frequency 
rather  than  300  feet  horizontally. 

(d)  Additional  lands  which  may  be 
needed  to  provide  for  limited  public  use 
and  reasonable  access  in  accordance 
with  applicable  laws,  or  for  operation 
and  maintenance  of  the  project. 

(e)  Lands  covered  by  the  exception 
noted  in  §  8.2  (f). 

5  8.2  Lands  for  which  easements  are 
to  be  acquired.  Easements  will  be  ac¬ 
quired  to  the  following  lands: 

(a)  Additional  reservoir  lands  needed 
for  flowage  in  reservoir  areas  above  those 
described  in  §  8.1  (c). 

(b)  Lands  in  reservoir  areas  of  navi¬ 
gation  only  projects. 

(c)  Lands  in  reservoir  areas  of  flood 
control  only  projects  which  do  not  pro¬ 
vide  conservation  pools. 

(d)  Lands  required  for  a  relatively 
short  time  for  temporary  structures  or 
for  use  during  the  construction  period 
only. 

(e)  Easements  may  be  acquired  for 
lands  in  the  zone  as  defined  in  §  8.1  (c) 
above  the  conservation  pool,  and  which 
are  in  remote  areas  of  the  reservoir  or 
vfoich  had  previously  been  subject  to 
frequent  inundation,  where  it  is  deter¬ 
mined  that  fee  title  is  not  required. 

(f)  Fee  title  may  be  taken  as  necessary 
^here  it  is  to  the  financial  advantage  of 
the  Government  to  acquire  fee  rather 
than  easement,  and  in  special  cases  to 
Prevent  hardship. 

$  8.3  Blocking  out.  In  land  acquired 
r1  *ee*  blocking  out  will  be  accomplished 
n  accordance  with  sound  real  estate 
Practices,  for  example,  on  minor  sec¬ 


tional  subdivision  lines;  and,  normally, 
land  will  not  be  acquired  to  avoid  sever¬ 
ance  damage  if  the  owner  will  waive  such 
damage.  For  lands  acquired  in  ease¬ 
ment,  close  tangents  may  be  used  in  the 
upper  limit  of  the  easement-held  lands; 
the  final  easement  taking  line  thereof 
should  generally  follow  the  upper  flood 
line  when  elevation  differences  are  not 
significant.  Tangents  will  not  be  refined 
to  the  point  they  are  economically  dis¬ 
advantageous.  If  more  economical, 
easements  may  be  secured  on  the  basis 
of  the  right  to  flood  to  a  prescribed  ele¬ 
vation  rather  than  to  block  out  the  upper 
flood  line. 

§  8.4  Mineral  rights.  Mineral,  oil  and 
gas  rights  will  not  be  acquired  where 
the  owner  objects  or  where  a  substan¬ 
tial  additional  cost  would  be  involved, 
except  where  mineral  development  would 
interfere  with  operation  of  the  project 
or  except  where  required  by  the  provi¬ 
sions  of  the  Atomic  Energy  Act.  Mineral 
rights  not  acquired  will  be  subordinated 
to  the  Government’s  right  to  regulate 
their  development  in  a  manner  that 
will  not  interfere  with  the  primary  pur¬ 
poses. 

§  8.5  Buildings.  Buildings  for  hu¬ 
man  occupancy  as  well  as  other  struc¬ 
tures  which  would  interfere  with  the 
operation  of  the  project  for  its  primary 
purposes  would  be  prohibited  in  the 
reservoir  areas  on  lands  for  which  an 
easement  is  acquired. 

§  8.6  Acquisition  of  lands  for  col¬ 
lateral  purposes.  Except  as  authorized 
by  law,  no  title  to  land  will  be  acquired 
for  purposes  of  preservation  of  wildlife 
or  forests,  restoration  or  replacement  of 
such  values  destroyed  by  reservoirs  or 
for  creating  additional  values  of  like 
nature,  or  for  recreational  purposes. 

§  8.7  Application  of  p  olicy.  The 
policy  set  forth  in  this  part  will  govern 
the  determination  as  to  acquisition  of 
any  tract  on  which  title  to  the  United 
States  has  not  been  vested  or  a  final 
judgment  in  condemnation  has  not  been 
entered  except  for  projects  on  which  the 
land  acquisition  program  has  progressed 
to  the  point  where  application  of  the 
policy  would  be  unreasonable  or  to  the 
distinct  disadvantage  of  the  United 
States  or  to  the  general  public.  The 
application  of  the  principles  and  cri¬ 
teria  outlined  above  to  lands  already 
acquired  for  reservoir  projects  by  dis¬ 
posal  of  fee  title  to  former  owners  will 
require  Federal  legislation.  Flowage 
easements  will  be  retained  where  neces¬ 
sary.  All  other  lands  rendered  surplus 
by  this  policy  will  continue  to  be  dis¬ 
posed  of  in  accordance  with  existing 
laws. 


Part  12 — Payments  to  School  Districts 

SUBPART  A — BOULDER  CITY  SCHOOL  DISTRICT, 
NEVADA,  BOULDER  CANYON  PROJECT 

Sec. 

12.1  Average  cost  of  instruction. 

12.2  Payment  to  school  district. 

12.3  Certified  copy  to  school  district. 

Authority:  §§  12.1  to  12.3  issued  under 
sec.  2,  54  Stat.  774  as  amended;  43  U.  S.  C. 
and  Sup.,  618a. 

§  12.1  Average  cost  of  instruction. 
The  principal  local  officer  of  each  em¬ 


ploying  agency  of  the  United  States  at 
Boulder  City,  Nevada,  upon  written  cer¬ 
tification  sworn  to  by  the  President  of 
the  Board  of  Trustees  of  the  Boulder  City 
School  District  or  his  duly  authorized 
representative,  of  the  following  facts: 

(a)  The  average  cost  of  instruction 
per  pupil  per  day  of  pupils  enrolled  in 
the  high  school  and  in  the  grade  school 
of  the  Boulder  City  School  District  dur¬ 
ing  the  semester  for  which  payment  is 
claimed; 

(b)  The  names  of  those  pupils  in  the 
high  school  and  in  the  grade  school  who 
are  believed  to  be  dependents  of  em¬ 
ployees  of  that  agency  living  in  or  in  the 
immediate  vicinity  of  Boulder  City  and, 
as  to  each  of  them,  the  number  of  days 
during  that  semester  that  he  or  she  at¬ 
tended  school,  the  first  and  last  dates  of 
attendance  during  that  semester,  and  the 
name  and  address  of  the  person  upon 
whom  she  or  he  is  dependent;  shall 
promptly  satisfy  himself  that  the  state¬ 
ments  therein  made  are  correct  and  par¬ 
ticularly  that  each  person  therein  listed 
as  one  upon  whom  a  pupil  \*as  depend¬ 
ent  was,  in  fact,  an  employee  of  his 
agency  throughout  the  period  of  that 
pupil’s  school  attendance  and,  upon  so 
satisfying  himself,  shall  certify  to  the 
Director  of  Power,  Bureau  of  Reclama¬ 
tion,  Boulder  City,  the  cost  of  instruction 
per  semester  (which  shall  be  taken,  for 
each  pupil,  as  (1)  $65  or  (2)  the  product 
of  the  number  of  days  that  pupil  was  in 
attendance  at  school  and  the  average 
cost  of  instruction  in  that  school  per 
pupil  per  day,  whichever  of  the  two  is 
the  smaller)  for  which  payment  may 
lawfully  be  made  pursuant  to  the  terms 
of  section  2  of  the  act  of  July  19,  1940, 
as  amended  (43  U.  S.  C.  618a).  In  the 
event  that  a  person  upon  whom  depend¬ 
ency  of  a  pupil  is  claimed  was  employed 
by  the  agency  concerned  during  only  part 
of  the  period  of  school  attendance,  the 
principal  local  officer  of  that  agency  shall 
advise  the  President  of  the  Board  of 
Trustees  of  the  Boulder  City  School  Dis¬ 
trict,  or  his  duly  authorized  representa¬ 
tive,  of  the  date  within  the  semester  in 
question  upon  which  he  entered  or  left 
the  employ  of  that  agency  and  shall  re¬ 
quest  a  certification  as  above  of  the  num¬ 
ber  of  days’  attendance  at  school  by  the 
dependent  during  the  period  of  employ¬ 
ment  by  that  agency,  and  shall,  in  cer¬ 
tifying  to  the  Director  of  Power  the  cost 
of  instruction  as  aforesaid,  make  his 
computations  accordingly. 

§  12.2  Payment  to  school  district.  Upon 
receipt  of  the  certification  of  the  princi¬ 
pal  local  officer  of  any  agency  as  afore¬ 
said,  the  Director  of  Power  shall  prompt¬ 
ly  pay  to  the  appropriate  officer  of 
the  Boulder  City  School  District  the 
amount  so  certified  as  due  under  the 
terms  of  section  2  of  the  act  of  July  19, 
1940,  as  emended  (43  U.  S.  C.  618a). 
However,  such  payment  shall  not  prej¬ 
udice  the  setting-off  of  overpayments, 
If  any  such  be  later  discovered,  against 
payments  thereafter  coming  due  under 
said  act  or  their  recoupment  by  other 
lawful  means. 

§  12.3  Certified  copy  to  school  district. 
A  certified  copy  of  this  part  shall  be  fur¬ 
nished  the  Boulder  City  School  District 
for  its  information  and  guidance. 
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RULES  AND  REGULATIONS 


✓ 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

Subchapter  A — Alaska 

Part 

51  Public  land  laws  applicable  to  Alaska. 

62  Oaths,  affirmations,  and  acknowledg¬ 
ments. 

60  Applications  and  entries. 

61  Certificates  and  scrip. 

62  Fur  farming. 

63  Grazing. 

64  Homesites  or  headquarters. 

65  Homesteads. 

66  Homesteads  on  coal,  oil,  and  gas  lands. 

67  Indians  and  Eskimos. 

68  Landing  and  wharf  permits  on  reserved 

shore  spaces. 

69  Mineral  lands;  general  mining  regula¬ 

tions. 

70  Mineral  lands;  coal  permits  and  leases 

and  licenses  for  free  use  of  coal. 

71  Mineral  lands;  oil  and  gas,  phosphate 

and  oil  shale  leases,  and  potash  and 
sodium  permits  and  leases. 

72  Park,  recreational,  and  cemetery  sites. 

73  Practice. 

74  Rights-of-way. 

75  Sales  and  leases. 

76  School  land  reservation;  grant  for  uni¬ 

versity. 

77  Shore  space. 

78  Surveys. 

79  Timber. 

80  Town  sites. 

81  Trade  and  manufacturing  sites. 

82  Waters. 

Subchapter  B— Applications  and  Entries 

101  General  regulations  involving  applica¬ 

tions  and  entries. 

102  Agricultural  entries  on  mineral  lands. 

103  Bntries  subject  to  section  24  of  Federal 

Power  Act. 

104  Amendments. 

105  Relinquishments,  cancellations,  and  re¬ 

instatements. 

106  Proofs. 

107  Confirmations. 

108  Patents. 

Subchapter  C — Areas  Subject  to  Special  Laws 

115  Revested  Oregon  and  California  rail¬ 

road  and  reconveyed  Coos  Bay  Wagon 
Road  grant  lands  in  Oregon. 

116  Abandoned  military  reservations. 

117  Arkansas  drainage. 

118  Minnesota  drainage. 

Subchapter  D — Certificates  and  Scrip 

130  General  regulations  involving  certifi¬ 

cates  and  scrip. 

131  Bounty  land  warrants. 

132  Soldiers’  additional  homestead  rights. 

133  Scrip. 

Subchapter  E — Citizenship 

137  Evidence  of  naturalization  required  to 
establish  citizenship  in  public  land 
cases. 

Subchapter  F — Color  of  Title  and  Riparian 
Claims 

140  General  regulations  governing  color  of 

title  claims. 

141  Color  of  title  and  riparian  claims  ap¬ 

plicable  to  particular  States. 

Subchapter  G — Exchanges 

146  Exchanges  of  privately  owned  lands 

under  Taylor  Grazing  Act. 

147  Exchanges  by  States,  under  Taylor 

Grazing  Act. 

148  Exchanges  for  the  consolidation  or  ex¬ 

tension  of  national  forests. 

149  Exchanges  for  the  consolidation  or  ex¬ 

tensions  of  Indian  reservations  or 
Indian  holdings. 

150  Exchanges  to  eliminate  private  hold¬ 

ings  from  national  parks  and  na¬ 
tional  monuments. 


Part 

151  Exchanges  for  migratory  bird  or  other 

wildlife  refuges. 

152  Exchanges  for  the  benefit  of  particular 

States. 

Subchapter  H — Grazing 

160  Grazing  leases. 

161  The  Federal  Range  Code  for  grazing 

districts. 

163  Joint  regulations  relating  to  game 
ranges  or  wildlife  refuges  in  grazing 
districts. 

165  Leasing  of  State,  county  or  privately 

owned  lands  in  grazing  districts. 

Subcbapter  I — Homesteads 

166  Original,  additional,  second,  and  ad¬ 

joining  farm  homesteads,  authorized 
by  the  general  provisions  of  the 
homestead  laws. 

167  Enlarged  homesteads. 

168  Stock-raising  homesteads. 

169  Kinkaid  homesteads. 

170  National  forest  homesteads. 

Subchapter  J — Indian  Allotments  and  Indian 
Lands 

176  Indian  allotments  and  possessions. 

177  Restored  and  ceded  Indian  lands. 

Subchapter  K — Military  and  Naval  Service 
181  Soldiers’  and  sailors’  homestead  rights. 

Subchapter  L — Mineral  Lands 

185  General  mining  regulations. 

187  Leases  of  gold,  silver,  and  quicksilver. 

191  General  regulations  applicable  to  min¬ 

eral  permits,  leases,  and  licenses. 

192  Oil  and  gas  leases. 

193  Coal  permits,  leases,  and  licenses. 

194  Potassium  permits  and  leases. 

195  Sodium  permits  and  leases. 

196  Phosphate  leases  and  use  permits. 

197  Oil  shale  leases. 

198  Sulphur  permits  and  leases. 

199  Minerals  subject  to  lease  under  special 

laws. 

200  Mineral  deposits  in  acquired  lands  and 

under  rights-of-way. 

201  Mineral  deposits  in  the  Outer  Conti¬ 

nental  Shelf. 

Subchapter  M — National  Forests,  National  Parks, 
and  National  Monuments 

205  National  forests. 

206  National  parks  and  national  monu¬ 

ments. 

Subchapter  N — Officers  and  Abstracters 

210  Officers  and  employees. 

211  Abstracters. 

Subchapter  O — Payments  and  Repayments 

216  Payments. 

217  Repayments. 

Subchapter  P — Practice 

220  General  regulations  relating  to  practice. 

221  Rules  of  practice. 

222  Government  contests. 

223  Witnesses. 

Subchapter  Q — Reclamation  and  Irrigation 

230  Reclamation  of  arid  lands  by  the  United 

States. 

231  State  irrigation  districts. 

232  Desert-land  entries. 

233  Flathead  irrigation  project,  Montana. 

234  Reclamation  of  arid  lands  in  Nevada. 

Subchapter  R — Records 
240  Public  land  records. 

Subchapter  S — Rights-of-Way 

243  Rights-of-way  for  railroads  and  station 

grounds. 

244  Rights-of-way  other  than  for  railroad 

purposes  afid  for  logging  roads  on  the 
Oregon  and  California  and  Coos  Bay 
revested  lands. 


Subchapter  T — Sale,  lease,  or  Use,  and 
Acquisitions 

Part 

250  Public  sales. 

251  Airports  and  aviation  fields. 

252  Private  cash  and  preemption  entries 

price  of  public  lands. 

253  Parks  and  cemeteries. 

254  Sale,  grant,  or  lease  of  public  lands  for 

recreation  and  public  purposes. 

255  Town  sites. 

256  Gifts  of  land. 

257  Lease  or  sale  of  small  tracts,  not  exceed. 

ing  five  acres,  for  home,  cabin,  camp  I 
health,  convalescent,  recreational,  or 
business  sites. 

258  Special  land-use  permits  for  public 

lands  within  or  outside  of  grazins 
districts. 

259  Disposal  of  materials. 

Subchapter  U — State  and  Railroad  Grants 

270  State  grants  for  educational,  institu¬ 

tional,  and  park  purposes. 

271  Swamp-land  grants. 

272  Carey  Act  grants. 

273  Railroad  grants,  etc. 

Subchapter  V — Surveys  and  Resurveyi 

280  Surveys. 

281  Resurveys. 

Subchapter  W — Timber  and  Stone  Landi  1 

284  Timber  cutting,  sale,  or  use. 

285  Timber  and  stone  entries. 

Subchapter  X — Trespass 

288  General  trespass  regulations. 

289  Unlawful  enclosures  or  occupancy. 

Subchapter  Y — Waters 

292  Public  water  reserves. 

Subchapter  Z — Withdrawals,  Restorations,  Clas¬ 
sifications,  and  Executive  Orders 

295  Withdrawals  and  restorations. 

296  Classifications. 

297  Executive  orders  and  related  public  land  I 

orders  referred  to  in  Chapter  1. 

SUBCHAPTER  A — ALASKA 

Cross  Reference:  Annette  Islands  Reserve  I 
Alaska;  Metlakahtla  Indians  and  other  I 
natives:  See  25  CFR  Part  1. 


Part  51 — Public  Land  Laws  Applicabli  I 
to  Alaska 

§51.1  Governing  laws,  (a)  The  act  of  I 
May  17,  1884  (23  Stat.  24 ),  providing  for 
a  civil  government  for  Alaska,  in  section  I 
8,  extended  to  Alaska  “the  laws  of  the  I 
United  States  relating  to  mining  claims.  I 
and  the  rights  incident  thereto,"  but  I 
provided  that  “nothing  contained  in  this  I 
act  shall  be  construed  to  put  in  force  in  I 
said  district  the  general  land  laws  of  the  I 
United  States.”  Similar  provision  is  I 
contained  in  sections  26  and  27  of  the  act  I 
of  June  6,  1900  (31  Stat.  329,  330;  43 
U.  S.  C.  381,  356),  which  act  also  made 
provision  for  a  civil  government  for  I 
Alaska 

(b)  However,  in  section  3  of  the  act  I 

of  August  24,  1912  (37  Stat.  512;  48  I 
U.  S.  C.  23),  it  was  provided  that  ‘the 
Constitution  of  the  United  States,  and  aJ 
the  laws  thereof  which  are  not  locally  in¬ 
applicable,  shall  have  the  same  force  and 
effect  within  the  said  Territory  as  ebe-  I 
where  in  the  United  States.”  I 

(c)  In  an  opinion  dated  June  29, 1»15 
(30  Op.  Atty.  Gen.  387),  the  Attorney 
General  had  occasion  to  consider  the 
effect  of  the  act  of  August  24.  1912,  in 
respect  to  extending  certain  public-lan 
statutes  to  Alaska,  and,  in  this  connec- 
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tion,  he  stated:  “The  express  exception 
of  the  public  land  laws,  found  in  the 
earlier  organic  acts,  is  here  omitted;  all 
the  laws  of  the  United  States  are  to  op¬ 
erate  in  Alaska  save  only  such  as  may  be 
locally  inapplicable.” 

(d)  It  follows,  therefore,  that  whether 
or  not  any  particular  public  land  statute 
is  applicable  in  the  Territory  depends  on 
whether  or  not  it  may  operate  therein 
consistently  with  special  legislation  and 
with  local  conditions. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


•Part  52 — Oaths,  Affirmations,  and 
Acknowledgments 

§52.1  Officers  qualified  to  administer 
oaths.  <a)  Oaths  in  public  land  cases 
in  Alaska  may  be  executed  before  the 
manager  or  the  acting  manager  of  the 
land  office  for  the  district  in  which  the 
lands  sought  are  situated,  or  before  any 
court,  judge,  or  other  officer  in  the  Ter¬ 
ritory,  or  elsewhere  in  the  United  States, 
authorized  by  law  to  administer  an  oath, 
or  before  any  postmaster  in  Alaska. 
(30  Stat.  409,  413,  53  Stat.  1219;  43 
U.  S.  C.  359.  35a-35c) 

(b)  Except  as  otherwise  provided  by 
an  act  of  Congress,  the  postmaster  is  au¬ 
thorized  to  charge  and  receive  for  his 
services  the  fees  prescribed  by  law  for  a 
notary  public  for  similar  services  in  the 
Territory. 

(c)  The  official  character  of  any  of¬ 
ficer  not  using  a  seal  of  office,  other  than 
a  manager,  an  acting  manager,  or  a  post¬ 
master,  must  be  certified  under  seal  by 
the  clerk  of  the  court  having  the  record 
of  his  appointment  and  qualifications. 
Each  certificate  of  oath,  affirmation,  or 
acknowledgment  executed  by  a  post¬ 
master  within  the  Territory  as  provided 
in  this  section  must  be  signed  by  him, 
with  a  designation  of  his  title,  must  have 
affixed  thereto  the  cancellation  stamp  of 
the  post  office,  and  must  state  the  name 
of  the  post  office  and  the  date  on  which 
the  oath  or  affirmation  is  administered 
or  the  acknowledgment  is  taken. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


Part  60 — Applications  and  Entries 
execution  and  filing  of  applications 
Sec. 

60.1  Applications  shall  not  be  rejected  be¬ 

cause  executed  more  than  10  days 
prior  to  filing. 

ENTRIES  SUBJECT  TO  SECTION  24  OF  FEDERAL 
POWER  ACT 

60.2  Governing  regulations. 

HOW  LAND  SHOULD  BE  DESCRIBED  IN  PROOF 
NOTICES,  WHEN  COVERED  BY  SPECIAL  SURVEYS 

60.3  Metes  and  bounds  description  to  be 

omitted. 

PATENTS  ON  ENTRIES 

60.4  Reservations  in  patents. 

JOINT  ACTION  BY  TEN  OR  MORE  PERSONS  TO 
ACQUIRE  PUBLIC  LANDS  IN  ALASKA 

60.5  Joint  action  to  acquire  public  lands  In 

Alaska. 

Authority:  §§  60.1  to  60.5  issued  under 
R-  s-  2478;  43  U.  S.  C.  1201.  Statutory  pro¬ 
visions  interpreted  or  applied  are  cited  to 
text  in  parentheses. 


Cross  Reference:  For  applications  and  en¬ 
tries,  general  regulations,  see  Parts  101-108 
of  this  chapter. 

EXECUTION  AND  FILING  OF  APPLICATIONS 

§  C3.1  Applications  shall  not  be  re¬ 
jected  because  executed  more  than  10 
days  prior  to  filing.  Section  101.1  of  this 
chapter  directs  managers  to  reject  all 
applications  to  make  entry  which  are 
executed  more  than  10  days  prior  to  fil¬ 
ing. 

U  .'T  such  time  as  the  transportation 
facilities  in  Alaska  are  improv:d  the  pro¬ 
visions  of  said  section  will  not  be  held 
applicable  to  applications  filed  in  the 
district  land  offices  of  Alaska. 

ENTRIES  SUBJECT  TO  SECTION  24  OF  FEDERAL 
POWER  ACT 

§  60  2  Governing  regulations.  Appli¬ 
cations  involving  lands  in  Alaska,  for 
other  than  power  purposes  which  con¬ 
flict  in  whole  or  in  part  with  lands  re¬ 
served  or  classified  as  power  sites,  or 
covered  by  power  annlications  undnr  the 
act  of  June  10,  1920  (41  Stat.  10S3;  16 
U.  S.  C.  791-823) ,  known  as  “The  Federal 
Power  Act,”  will  be  acted  upon  and  dis- 
posted  of  in  accordance  with  §§  103  1- 
103.4. 

Cross  Reference:  For  regulations  of  the 
Federal  Power  Commission,  see  18  CFR  Chap¬ 
ter  I. 

HOW  LAND  SHOULD  BE  PFSCRIBED  IN  PROOF 
NOTICES,  WHEN  COVERED  BY  SPECIAL  SUR¬ 
VEYS 

§  60.3  Metes  and  bounds  description 
to  be  omitted,  (a)  The  requirements 
with  reference  to  publication  of  proof 
notices  in  homestead  cases  in  Alaska, 
where  a  special  survey  has  been  made, 
are  set  forth  in  §  65.25.  The  require¬ 
ments  of  the  law  with  reference  to  pub¬ 
lication  are  contained  in  section  10  of 
the  act  of  May  14.  1898  (30  Stat.  413;  48 
U.  S.  C.  359).  These  requirements  are 
applicab’e  to  homestead  entries,  soldiers’ 
additional  entries,  and  trade  and  man¬ 
ufacturing  sites. 

(b)  In  Alaska,  in  the  classes  of  entries 
mentioned,  the  important  feature  of 
proof  notices  is  to  inform  all  interested 
parties  of  the  geographical  location  of 
the  land,  and  the  information  should  be 
given  in  such  a  way  that  the  people  who 
read  the  notice  will  be  able  to  interpret 
it  properly.  The  metes  and  bounds  de¬ 
scription  is  technical,  and  not  generally 
understood.  Hence,  in  these  cases,  it  is 
not  of  much  value  to  the  general  public 
as  a  means  of  identification  of  land.  The 
metes  and  bounds  description  adds  to 
the  length  of  the  notice  and  to  the  cost 
of  the  notice  to  the  claimant.  The 
statute  does  not  require  the  inclusion  of 
such  description  in  the  published  notice. 

(1)  Adverse  claimants  may  inform 
themselves  as  to  the  exact  location  of  the 
land  by  the  markings  on  the  ground  or 
from  a  copy  of  a  plat  of  survey  which 
must  be  filed  in  the  land  office  and 
posted  on  the  land. 

(2)  It  is  believed,  therefore,  that  in 
the  cases  mentioned,  and  for  the  reasons 
stated,  the  inclusion  of  the  metes  and 
bounds  descriptions  in  the  published  no¬ 
tices  is  objectionable  and  unnecessary. 
It  is  directed,  therefore,  that  such  de¬ 
scriptions  be  omitted. 


(c)  In  the  cases  referred  to,  as  a  means 
of  identification  of  the  land,  the  manager 
will  cause  each  notice  issued  to  give  the 
survey  number  and  area  of  the  claim, 
with  a  statement  as  to  the  general  loca¬ 
tion  of  the  land.  If  the  survey  is  not 
tied  to  a  corner  of.the  rectangular  system 
of  the  public-land  surveys  the  notice 
should  give  the  name  and  number  of  the 
location  monument  to  which  some  corner 
of  the  survey  is  tied,  and  the  course  and 
distance  from  the  location  monument  to 
such  corner,  with  approximate  latitude 
and  longitude.  If  the  survey  is  tied  to 
a  corner  of  the  rectangular  system  of  the 
public-land  surveys,  such  corner  should 
be  identified  by  section,  township,  and 
range.  The  statement  as  to  general  lo¬ 
cation  will  identify  the  land  as  shown 
on  the  plat  of  survey  or  otherwise  as  the 
manager  may  deem  best.  The  state¬ 
ment,  where  possible,  should  refer  to 
the  land  in  connection  with  some  well- 
known  topographical  point  or  natural 
object  or  monument,  river,  trail,  town, 
mining  camp,  etc. 

PATENTS  ON  ENTRIES 

§  60.4  Reservations  in  patents.  All 
patents  for  lands  in  Alaska  will  reserve  a 
right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States  under  the  act  of 
August  30,  1890  (26  Stat.  391;  43  U.  S.  C. 
945),  and  all  patents  for  lands  in  the 
Territory  taken  up,  entered,  or  located 
subsequent  to  the  passage  of  the  act  of 
March  12,  1914  (38  Stat.  305;  48  U.  S.  C. 
301-203),  will  reserve  to  the  United 
States  a  right-of-way  for  the  construc¬ 
tion  of  railroads,  telegraph,  and  tele¬ 
phone  lines. 

In  addition  to  the  reservations  men¬ 
tioned,  other  appropriate  reservations 
will  be  inserted  in  the  patents,  if  re¬ 
quired  by  the  special  laws  relating  to  the 
particular  entries  or  selections. 

Cross  References  :  For  mineral  reserva¬ 
tions,  see  Part  102  of  this  chapter;  for  rights- 
of-way  for  roadways,  see  §  74.27  of  this 
chapter. 

JOINT  ACTION  BY  TEN  OR  MORE  PERSONS  TO 
ACQUIRE  PUBLIC  LANDS  IN  ALASKA 

§  60.5  Joint  action  to  acquire  public 
lands  in  Alaska,  (a)  Ten  or  more  per¬ 
sons  may  file  in  the  proper  district  land 
office  applications  in  a  single  group  under 
any  one  or  more  of  the  laws  relating  to 
the  acquisition  of  lands  in  Alaska,  includ¬ 
ing  the  Homestead  Laws  (30  Stat.  409; 
32  Stat.  1028;  48  U.  S.  C.  371),  Small 
Tract  Laws  (52  Stat.  609,  59  Stat.  467;  43 
U.  S.  C.  682a),  Home-Site  Law  (48  Stat. 
809;  48  U.  S.  C.  461)  and  Town-Site  Laws 
(R.  S.  2380-2389,  as  amended,  43  U.  S.  C. 
711-722;  26  Stat.  1099;  48  U.  S.  C.  355). 
Each  application  must  be  complete  in  it- 
*self  except  that  information  common  to 
more  than  one  application  in  a  group 
need  not  be  duplicated  at  length  but  may 
appear  in  or  as  an  appendix  to  one  such 
application  and  be  adopted  by  reference 
made  in  the  other  applications. 

(b)  All  claims  to  specified  tracts  of  land 
must  be  initiated  in  the  manner  required 
by  law.  Where  certain  requirements 
must  he  met  before  an  application  to 
enter  or  purchase  may  be  filed,  a  state¬ 
ment  of  intention  to  meet  such  require¬ 
ments,  signed  by  each  prospective  appli- 
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cant,  must  be  submitted  in  lieu  of  an 
application.  Upon  compliance  with  ap¬ 
plicable  requirements  as  to  residence  or 
otherwise,  each  such  person  must  file  an 
actual  application  as  required  by  law. 

(c)  Each  group  of  applications  filed 
hereunder  should  be  accompanied  by  two 
copies  of  a  diagram  showing  the  plan 
of  development  contemplated  by  the  ap¬ 
plicants.  Each  such  application  may 
describe  the  land  covered  by  it  in  terms 
of  a  lot  or  tract  as  set  forth  in  such 
diagram  or  the  preliminary  diagram 
specified  in  this  paragraph.  The  dia¬ 
gram  should  include  specific  information 
as  to  the  relative  location  and  areal 
extent  of  each  tract  or  site  which  it  is 
contemplated  will  be  devoted  to  school 
and  other  municipal  or  common  pur¬ 
poses,  to  stores  or  other  commercial 
enterprises,  to  housing  and  to  agricul¬ 
ture  and  grazing.  Assistance  in  the 
preparation  of  a  preliminary  diagram, 
which  need  not  pertain  to  a  particular 
tract  of  land,  may  be  obtained  by  com¬ 
municating  in  person  or  by  mail  with  the 
United  States  Department  of  the  In¬ 
terior,  Washington  25,  D.  C.  Such  pre¬ 
liminary  diagram  may  be  used  as  the 
basis  for  the  diagram  to  be  filed  with  the 
group  of  applications  and  which  must 
relate  to  specific  land. 

(d)  Upon  the  filing  of  such  a  diagram 
by  the  applicants  or  their  authorized 
representative,  a  petition  or  petitions 
may  be  filed  requesting  the  withdrawal 
of  the  lands  to  be  devoted  to  school  and 
other  municipal  or  common  purposes. 

(e)  If  any  of  the  applications  involve 
unsurveyed  public  lands,  such  applica¬ 
tions  may  also  be  accompanied  by  a  peti¬ 
tion,  either  joint  or  several,  for  the  with¬ 
drawal  of  the  lands  in  behalf  of  speci¬ 
fied  applicants,  the  survey,  and,  in  ap¬ 
propriate  cases,  the  classification  under 
the  Small  Tract  Law,  of  such  lands.  The 
filing  of  such  applications  oonfers  of 
itself  no  right  upon  the  applicants.  If 
the  withdrawal  is  made,  and  the  land 
classified,  applicants  shall  have  the  first 
right  to  acquire  the  interests  for  which 
they  have  applied,  to  the  extent  per¬ 
mitted  by  statute.  Any  application,  en¬ 
try  or  withdrawal  made  pursuant  to  this 
section  shall  be  subject  to  all  valid  prior 
claims. 

(f)  Persons  who  propose  to  file  appli¬ 
cations  in  a  group  under  paragraph  (a) 
of  this  section,  by  a  writing  to  be  filed 
in  the  land  office,  may  designate  a 
representative  or  representatives  who 
may,  at  their  direction  and  in  their 
behalf,  make  the  actual  filing  of  the  ap¬ 
plications,  previously  executed  by  the  ap¬ 
plicants  and  accompanying  and  support¬ 
ing  documents;  pay  any  or  all  fees  and 
costs  in  connection  therewith;  and,  in 
complete  satisfaction  of  the  requirements 
of  §  166.1  of  this  chapter,  personally  ex¬ 
amine  the  lands  sought  to  be  entered 
and  make  and  file  a  statement  setting 
forth  the  information  otherwise  required 
of  each  individual  applicant  by  §  166.1 

(a)  and  (b)  of  this  chapter. 

(g)  Where  ten  or  more  settlers  are  en¬ 
titled  by  statute  to  request  and  receive 
a  free  survey  of  the  lands  upon  which 
they  have  settled,  they  may  file  a  joint 
petition  stating  the  facts  as  to  compli¬ 
ance  with  law  by  each  of  them.  Such 


petition  must  be  corroborated  by  two 
witnesses  having  knowledge  of  the  facts. 

(h)  Where  the  costs  of  any  survey 
made  under  this  section  are  required  by 
statute  to  be  borne  by  one  who  seeks  the 
survey,  the  necessary  deposit  for  costs 
must  be  made  in  accordance  with  §  78.6 
of  this  chapter.  The  individual  appli¬ 
cant  is  ultimately  responsible  in  such  in¬ 
stances  for  the  costs  entailed  in  satisfy¬ 
ing  his  request  for  such  a  survey,  but 
persons  who  file  joint  or  group  petitions 
for  such  surveys  may  share  the  costs 
thereof  in  any  proportion  they  may  de¬ 
termine. 

(Sec.  11,  26  Stat.  1099,  secs.  1,  10,  30  Stat.  409, 
413,  as  amended;  48  U.  S.  C.  355,  371,  461) 
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SCRIP 
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located  in  Alaska. 

Authority:  ?§  61.1  to  61.18  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  certificates  and 
scrip,  general  regulations,  see  Parts  130-133 
of  this  chapter.  For  homesteads,  generally, 
see  Part  166  of  this  chapter.  For  soldiers’ 
additional  homestead  rights,  see  Part  132  of 
this  chapter.  For  soldiers’  and  sailors’  home¬ 
stead  and  other  rights  under  public  land 
laws,  see  Part  181  of  this  chapter. 

SOLDIERS’  ADDITIONAL  HOMESTEAD  ENTRIES 

§61.1  Statutory  authority.  The  laws 
authorizing  entries  in  Alaska  under  sec¬ 
tions  2306  and  2307,  Revised  Statutes  (43 
U.  S.  C.  274,  278),  known  as  soldiers’  ad¬ 
ditional  homestead  entries,  are  incorpo¬ 
rated  as  a  part  of  the  general  homstead 
laws  which  are  applicable  in  the  Terri¬ 
tory. 

§  61.2  General  information.  General 
information  relative  t  soldiers’  addi¬ 
tional  homestead  rights  is  contained  in 
Part  132  which  contains  information  as 
to  the  inheritability  and  assignability  of 
the  rights. 

§  61.3  Coal.  oil.  and  gas  lands  not  lo¬ 
catable.  Soldiers’  additional  rights  are 
not  locatable  on  lands  in  Alaska  with¬ 
drawn  or  classified  as  coal,  oil,  or  gas,  or 
lands  which  are  valuable  for  coal,  oil,  or 
gas. 

Cross  Reference:  For  homesteads  on  coal, 
oU  and  gas  lands,  see  Part  66  of  this  chapter. 

§  61.4  Form  of  application.  Applica¬ 
tion  to  locate  soldiers’  additional  rights 


in  Alaska  must  be  presented  on  Form 
4-008a.  If  presented  by  other  than  an 
assignee,  the  form  may  be  appropriately 
modified. 

§  61.5  Application  by  association  or 
corporation.  An  application  by  an  asso¬ 
ciation  must  show  the  qualifications  of 
each  member  thereof,  and  an  application 
by  a  corporation  must  be  accompanied 
by  proof  of  incorporation,  established  by 
the  certificate  of  the  officer  having  cus¬ 
tody  of  the  records  of  incorporation  at 
the  place  of  its  formation,  and  it  must 
be  shown  that  the  corporation  is  author¬ 
ized  to  hold  land  in  Alaska. 

§  61.6  Description  of  land  in  applied - 
tion.  If  the  land  be  surveyed,  it  must  be 
described  in  the  application  according  to 
the  legal  subdivisions  of  the  public  land 
surveys.  If  it  be  unsurveyed,  the  appli¬ 
cation  must  describe  it  by  approximate 
latitude  and  longitude  and  otherwise 
with  as  much  certainty  as  possible  with¬ 
out  actual  survey. 

§  61.7  Statement  to  accompany  appli- 
cation .*  An  application  on  the  pre¬ 
scribed  form  must  be  accompanied  by  a 
duly  corroborated  statement  showing: 

(a)  That  no  portion  of  the  land  is  oc¬ 
cupied  or  reserved  for  any  purpose  by 
the  United  States  or  occupied  or  claimed 
by  natives  of  Alaska;  that  the  land  is 
unoccupied,  unimproved,  and  unappro¬ 
priated  by  any  person  claiming  the  same 
other  than  the  applicant. 

(b)  That  the  land  applied  for  does  not 
extend  more  than  160  rods  along  the 
shore  of  any  navigable  water  or  that 
such  restriction  has  been  waived,  and 
that  it  is  not  within  a  distance  of  80  rods 
along  any  navigable  or  other  waters  from 
any  homesite  or  headquarter  site  au¬ 
thorized  by  the  acts  of  March  3, 1927  and 
May  26,  1934  (44  Stat.  1364;  48  Stat.  809; 
48  U.  S.  C.  461),  or  from  any  location 
theretofore  made  with  soldiers’  addi¬ 
tional  rights,  or  as  a  trade  and  manufac¬ 
turing  site,  homestead,  Indian  or  Eskimo 
allotment,  or  school  indemnity  selection. 
This  showing,  however,  is  not  required 
where  a  petition  for  restoration,  based 
on  an  equitable  claim  is  filed  with  the 
application  or  the  lands  have  been  re¬ 
stored  from  reservation. 

(c)  That  the  land  does  not  adjoin  any 
inland  or  water-front  location  made  with 
soldiers’  additional  rights  which,  to¬ 
gether  with  the  land  applied  for,  would 
constitute  a  single  body  of  land  exceed¬ 
ing  160  acres. 

(d)  That  the  land  is  not  included 
within  an  area  which  is  reserved,  because 
of  springs  thereon.  All  facts  relative  to 
medicinal  or  other  springs  must  be 
stated,  as  set  forth  in  §  292.8  of  this 
chapter. 

(e)  The  facts  as  to  all  waters  upon  the 
land  other  than  springs,  whether  creek, 
pond,  lagoon,  or  lake,  their  source,  depth, 
width,  outlet,  and  current  (whether 
swift  or  sluggish)  whether  or  not  the 
same  or  any  of  them  are  navigable  for 
skiffs,  canoes,  motor  boats,  launches,  or 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction, 
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other  small  water  craft,  and  whether  or 
not  the  same  or  any  of  them  constitute 
a  passageway  for  salmon  or  other  mer¬ 
chantable  seagoing  fish  to  spawning 

grounds. 

<f)  That  no  part  of  the  land  is  valu¬ 
able  for  coal,  oil,  gas  or  other  valuable 
mineral  deposits  and  that  at  the  date 
of  the  application  no  part  of  the  land 
was  claimed  under  the  mining  law. 

Cross  References:  See  the  following 
parts  in  this  chapter:  For  homesteads,  Part 
65;  for  Indian  and  Eskimo  allotments,  Part 
67;  for  mining  claims,  Part  69;  for  school  in¬ 
demnity  selections.  Part  76;  for  shore  space. 
Part  77;  for  trade  and  manufacturing  sites. 
Part  81. 

§  61.8  Execution  and  filing  of  appli¬ 
cation.  The  application  must  be  ex¬ 
ecuted  in  duplicate  and  it  must  be  filed 
in  the  proper  land  office.  It  must  be 
signed  by  the  applicant,  but  need  not 
be  sworn  to. 

§61.9  Evidence  required  of  validity 
and  ownership  of  right.  The  applicant 
must  furnish  evidence  of  the  prima  facie 
validity  of  the  additional  right  and  of 
his  ownership  thereof. 

§  61.10  Area  selected  not  to  exceed 
right  tendered.  An  applicant  will  not 
be  permitted  to  select  an  area  which  is 
greater  than  the  area  of  the  additional 
right  or  rights  tendered. 

§  61.11  Evidence  of  unused  portion  of 
certificate  or  recertified  certificate.  If 
the  right  used  is  a  certificate  or  recer¬ 
tified  certificate  which  exceeds  the  area 
of  the  land  entered,  evidence  of  the  un¬ 
used  portion  may  be  obtained  by  pro¬ 
curing  a  certified  copy  or  photostat  copy 
of  the  certificate  bearing  proper  notation 
as  to  the  amount  used. 

Cross  Reference:  For  surveys,  see  Part 
78  of  this  chapter. 

§61.12  Survey,  (a)  Upon  receipt  of 
an  application  under  the  provisions  of 
section  2  of  the  act  of  April  13,  1926  (44 
Stat.  244;  48  U.  S.  C.  380),  the  area 
cadastral  engineering  officer  will,  if  con¬ 
ditions  make  such  procedure  practi¬ 
cable  and  no  objection  is  shown  by  his 
records,  furnish  the  applicant  with  an 
estimate  of  the  cost  of  field  and  office 
work,  and  upon  receipt  of  the  deposit 
required  will  issue  appropriate  instruc¬ 
tions  for  the  survey  of  the  claim,  such 
survey  to  be  made  n^t  later  than  the  next 
surveying  season.  The  sum  so  deposited 
by  the  applicant  for  survey  will  be 
deemed  an  appropriation  thereof  and 
will  be  held  to  be  expended  in  the  pay¬ 
ment  of  the  cost  of  the  survey,  including 
field  and  office  work,  and  upon  the  ac¬ 
ceptance  of  the  survey  any  excess  over 
the  cost  shall  be  repaid  to  the  depositor 
or  his  legal  representative. 

(b)  In  case  it  is  decided  that  by  rea¬ 
son  of  the  inaccessibility  of  the  locality 
embraced  in  an  application  for  the  sur¬ 
vey,  or  by  reason  of  other  conditions,  it 
will  result  to  the  advantage  of  the  Gov¬ 
ernment  or  claimant  to  have  the  survey 
executed  by  a  deputy  surveyor,  an  order 
*ill  deliver  to  the  applicant  for  such  sur¬ 
vey,  which  will  be  sufficient  authority 
for  any  deputy  surveyor  to  make  a  survey 
of  the  claim. 

'c)  In  the  latter  contingency  the  sur¬ 
vey  must  be  made  at  the  expense  of  the 


applicant,  and  no  right  will  Me  recog¬ 
nized  as  initiated  by  such  application 
unless  actual  work  on  the  survey  is  be¬ 
gun  and  carried  to  completion  without 
unnecesary  delay.  Further  informa¬ 
tion  as  to  the  requirements  and  proce¬ 
dure  in  cases  of  this  kind  is  given  in 
§§  78.6-78.9  of  this  chapter. 

§61.13  Publication  and  posting. 
After  a  special  survey  of  the  land  has 
been  made,  and  upon  receipt  of  the  plat 
and  field  notes  thereof,  the  manager  will 
notify  the  applicant  that  within  60  days 
the  applicant  must  furnish  evidence  of 
publication  and  posting,  and  that  if  he 
fails  to  do  so  the  application  will  be 
rejected  and  the  survey  canceled.  The 
publication  and  posting  will  be  required 
as  follows: 

(a)  The  notice  will  be  prepared  by  the 
manager,  containing  the  information  re¬ 
quired  under  §  60.3,  and  it  must  be  pub¬ 
lished  once  a  week  for  a  period  of  nine 
consecutive  weeks,  in  accordance  with 
§  106.14  of  this  chapter,  at  the  expense 
of  the  applicant  in  a  newspaper  of  es¬ 
tablished  character  and  general  circula¬ 
tion  designated  by  the  manager  as  being 
published  nearest  the  land. 

(b)  The  applicant  must  cause  a  copy 
of  the  plat  showing  the  survey,  together 
with  a  copy  of  the  application,  to  be 
posted  in  a  conspicuous  place  on  the 
claim  for  60  consecutive  days  during  the 
period  of  publication. 

(c)  Where  die  land  is  located  accord¬ 
ing  to  the  public  surveys,  publication  and 
posting  will  be  required  in  accordance 
with  §§  130.1-130.4  of  this  chapter. 

§  61.14  Adverse  claim,  (a)  In  con¬ 
formity  with  provision  contained  in  sec¬ 
tion  10  of  the  act  of  May  14,  1898  (30 
Stat.  413;  48  U.  S.  C.  359),  during  the 
period  of  posting  and  publication  or 
within  30  days  thereafter  any  person, 
corporation,  or  association  having  or  as¬ 
serting  any  adverse  interest  in  or  claim 
to  the  tract  of  land  or  any  part  thereof 
sought  to  be  purchased  may  file  in  the 
land  office  where  the  application  is 
pending,  under  oath,  an  adverse  claim 
setting  forth  the  nature  and  extent 
thereof ;  and  such  adverse  claimant  shall, 
within  60  days  after  the  filing  of  such 
adverse  claim,  begin  action  to  quiet 
title  in  a  court  of  competent  jurisdic¬ 
tion  in  Alaska,  and  thereafter  no  patent 
shall  issue  for  such  claim  until  the  final 
adjudication  of  the  rights  of  the  parties, 
and  such  patent  shall  then  be  issued  in 
conformity  with  the  final  decree  of  the 
court. 

(b)  Where  such  adverse  claim  is  filed, 
action  on  the  application  will  be  sus¬ 
pended  until  final  adjudication  of  the 
rights  of  the  parties  in  the  court  or  until 
it  has  been  shown  that  the  adverse 
claimant  did  not  commence  an  action 
in  the  court  within  the  time  allowed. 

(c)  Any  protest  which  may  be  filed 
which  does  not  show  that  the  protestant 
intends  to  commence  an  action  to  quiet 
title  as  stated  and  any  contest  which 
may  be  filed  will  be  disposed  of  in  ac¬ 
cordance  with  the  Rules  of  Practice,  Part 
221  of  this  chapter. 

§  61.15  Proof  of  publication  and  post¬ 
ing.  The  proof  of  publication  must 
consist  of  the  statement  of  the  publisher 
or  foreman  of  the  designated  newspaper. 


or  some  other  employee  authorized  to 
act  for  the  publisher,  that  the  notice 
(a  copy  of  which  must  be  ^attached  to 
the  statement)  was  published  for  the  re¬ 
quired  period  in  the  regular  and  entire 
issue  of  every  number  of  the  paper 
during  the  period  of  publication  in  the 
newspaper  proper,  and  not  in  a  supple¬ 
ment.  Proof  of  posting  on  the  claim 
must  consist  of  the  statements  of  the  ap¬ 
plicant  and  one  witness  who  of  their  own 
knowledge  know  that  the  plat  of  survey 
and  application  were  posted  as  required 
and  remained  so  posted  during  the  re¬ 
quired  period.  The  manager  must  cer¬ 
tify  to  the  posting  of  the  notice  in  a  con¬ 
spicuous  place  in  his  office  during  the 
period  of  publication. 

§  61.16  Fees  and  commissions.  The 
same  payments  as  fees  and  commissions, 
are  required  in  connection  with  soldiers’ 
additional  homestead  entries  and  proofs 
in  Alaska  as  must  be  made  in  connec¬ 
tion  with  ordinary  homestead  entries  in 
the  State  of  Oregon.  The  amounts  are 
set  forth  in  §  166.8.  These  payments  are 
not  required  at  the  time  the  application 
is  filed. 

§  61.17  Entry  and  final  certificate. 
The  application  and  proofs  filed  there¬ 
with  will  be  carefully  examined  and,  if  all 
be  found  regular,  the  application  will  be 
allowed  and  final  certificate  issued  upon 
the  required  payments  being  made  and 
in  the  absence  of  objections  shown  by 
his  records. 

SCRIP 

§  61.18  Scrip  which  may  and  may  not 
be  located  in  Alaska.  Aside  from  the 
right  of  the  Territory  of  Alaska  to  select 
lands  in  lieu  of  tracts  to  which  it  may 
be  entitled,  under  its  grant  in  aid  of 
public  schools  made  by  the  act  of  March 
4,  1915  (38  Stat.  1214;  48  U.  S.  C.  353, 
354 ) ,  and  which  have  been  lost,  no  scrip 
or  lieu  rights  can  be  located  in  said 
Territory  except  soldier’s  additional 
homestead  rights. 


Part  62 — Fur  Farming 

Sec. 

62.1  Statutory  authority. 

62.2  Policy. 

62.3  Area  subject  to  lease. 

62.4  Lands  subject  to  lease. 

62.5  Qualifications  of  applicants. 

62.6  Application  for  lease. 

62.7  Form  of  lease:  rental  and  royalty;*  re¬ 

port  of  annual  operations. 

62.8  Assignments  and  subleases. 

62.9  Renewal  of  leases. 

62.10  Commencement  of  operations;  stock¬ 

ing  lands. 

62.11  Rights  reserved;  protection  of  im¬ 

provements  and  roads. 

62.12  Termination  of  lease;  cancellation. 

62.13  Removal  of  improvements  and  per¬ 

sonal  property. 

62.14  Appeals. 

Authority:  §§62.1  to  62.14  issued  under 
sec.  2,  44  Stat.  822;  48  U.  S.  C.  361. 

FUR  FARM  LEASES 

§  62.1  Statutory  authority.  The  act 
of  July  3,  1926  (44  Stat.  821,  48  U.  S.  C. 
secs.  360,  361),  authorizes  the  Secretary 
of  the  Interior  to  lease  public  lands  on 
the  mainland  of  or  islands  in  Alaska, 
with  the  exception  of  the  Pribilof  Islands, 
for  fur  farming,  for  periods  not  exceed¬ 
ing  ten  years. 


8850 


RULES  AND  REGULATIONS 


§  62.2  Policy,  (a)  The  authority  to 
lease  the  public  lands  in  Alaska  for  fur¬ 
farming  purposes  was  granted  in  order 
to  promote  the  development  of  the  pro¬ 
duction  of  furs  in  Alaska. 

(b)  No  lease  for  the  purpose  of  raising 
beavers  will  be  granted  on  any  area 
already  occupied  by  a  beaver  colony  nor 
will  any  such  lease  be  granted  on  streams 
or  lakes  where  the  activities  of  beavers 
may  interfere  with  the  run  or  spawning 
of  salmon. 

(c)  In  order  to  offer  more  people  an 
opportunity  to  lease  lands,  and  to  avoid 
tying  up  large  areas  of  land  unneces¬ 
sarily,  fur-farming  leases  on  public  lands 
will  not  be  granted  for  areas  greater  than 
are  justified  by  the  needs  and  experience 
of  the  applicant. 

§  62.3  Area  subject  to  lease,  (a)  On 
the  mainland  such  leases  may  be  for 
an  area  not  exceeding  640  acres.  A 
lease  may  cover  an  entire  island,  pro¬ 
vided  the  area  thereof  does  not  exceed 
30  square  miles,  and  provided  the  need 
for  such  entire  island  is  clearly  estab¬ 
lished.  Islands  so  close  together  that 
animals  can  cross  from  one  to  the  other, 
and  whose  combined  area  does  not  ex¬ 
ceed  30  square  miles,  will  be  treated  as 
one  island.  Islands  having  an  area  of 
more  than  30  square  miles  will  be  treated 
as  mainland. 

(b)  Where  a  lease  is  granted  for  an 
area  in  excess  of  640  acres  on  an  island, 
the  manager  may,  after  notice  to  the 
lessee,  reduce  the  area  to  an  amount  not 
less  than  640  acres,  if  he  determines 
that  the  lessee  cannot  reasonably  use 
all  of  the  area  for  which  the  lease  was 
granted. 

§  62.4  Lands  subject  to  lease,  (a) 
Vacant,  unreserved,  and  unappropriated 
public  lands  are  subject  to  lease. 

(b)  Except  for  lands  under  the  juris¬ 
diction  of  the  Fish  and  Wildlife  Service 
and  the  National  Park  Service,  public 
lands  withdrawn  or  reserved  for  any 
purpose  are  subject  to  lease,  if  the  de¬ 
partment  or  agency  having  jurisdiction 
thereof  consents  to  the  issuance  of  the 
lease. 

§  62.5  Qualifications  of  applicants. 
Any  person  who  is  a  citizen  of  the 
United  States,  or  any  group  or  associa¬ 
tion  composed  of  such  persons,  or  any 
corporation  organized  under  the  laws 
of  the  United  States,  or  of  any  State 
or  Territory  thereof,  authorized  to  con¬ 
duct  business  in  Alaska  may  file  an 
application. 

§  62.6  Application  for  lease.1  An  ap¬ 
plication  for  lease  should  be  filed  in  dup¬ 
licate  in  the  proper  land  office.  No  spe¬ 
cific  form  of  application  is  required,  but 
the  application  should  contain  or  be  ac¬ 
companied  by  the  following: 

(a)  Applicant’s  full  name,  post  office 
address,  the  general  nature  of  his  pres¬ 
ent  business,  and  the  principal  place  of 
business. 


1  Title  18,  U.  S.  C.,  sec.  1001,  makes  it  a 
crime  for  any  person  knowingly  and  wil¬ 
fully  to  make  to  any  department  or  agency 
of  the  United  States  any  false,  fictitious  or 
fraudulent  statements  or  representations  as 
to  any  matter  within  its  jurisdiction. 


(b)  (l)fA  statement  of  the  age  and  of 
the  citizenship  status,  whether  native- 
born  or  naturalized,  of  the  applicant,  if 
an  individual,  or  of  each  partner  or 
member  of  a  partnership  or  association. 

A  copartnership  or  an  association  ap¬ 
plicant  shall  file  a  copy  of  whatever 
written  articles  of  association  its  mem¬ 
bers  have  executed.  > 

(2)  A  corporation  shall  file  a  certified 
copy  of  its  articles  of  incorporation,  evi¬ 
dence  that  it  is  authorized  to  transact 
business  in  the  Territory  of  Alaska,  and 
a  copy  of  the  corporate  minutes  or  reso¬ 
lution  authorizing  the  filing  of  the  ap¬ 
plication  and  the  execution  of  the  lease. 

(c)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivision, 
section,  township,  and  range,  if  surveyed, 
and  by  metes  and  bounds,  with  the 
approximate  area,  if  unsurveyed.  The 
metes  and  bounds  description  should  be 
connected  by  course  and  distance  with 
some  corner  of  the  public-land  surveys, 
if  practicable,  or  with  reference  to  rivers, 
creeks,  mountains,  towns,  islands,  or 
other  prominent  topographical  points  or 
natural  objects  or  monuments. 

(d)  A  statement  as  to  the  applicant’s 
experience  in  and  knowledge  of  fur 
farming. 

(e)  A  statement  as  to  the  kind  of  fur¬ 
bearing  animals  to  be  raised,  and,  if 
foxes,  the  color  type;  the  number  of  fur¬ 
bearing  animals  the  applicant  proposes 
tb  have  on  the  leased  land  within  one 
year  from  the  date  of  the  lease,  and 
whether  it  is  proposed  to  purchase  or 
trap  the  stock;  and  that  before  com¬ 
mencing  operations  under  any  lease 
which  may  be  issued  the  applicant  will 
procure  from  the  Alaska  Game  Commis¬ 
sion,  or  its  designated  agents,  whatever 
licenses  are  required  under  the  Alaska 
Game  Law  (48  U.  S.  C.  191-213),  and 
the  act  of  April  30,  1946  (7  U.  S.  C.  433- 
434). 

(f)  A  detailed  statement  of  the  rea¬ 
sons  for  the  need  for  any  area  in  excess 
of  640  acres  but  not  exceeding  30  square 
miles,  when  the  land  applied  for  is  com¬ 
prised  of  an  island,  or  islands. 

(g)  A  statement  of  the  nature  and 
results  of  the  investigation  made  by  ap¬ 
plicant  as  to  whether  the  land  and  cli¬ 
mate  are  suited  to  raising  the  kind  of 
animals  proposed  to  be  stocked. 

(h)  A  statement  as  to  whether  the 
land  is  occupied,  claimed,  or  used  by 
natives  of  Alaska  or  others;  and,  if  so, 
the  nature  of  the  use  and  occupancy 
and  the  improvements  thereon,  if  any. 

(i)  If  beavers  are  to  be  raised,  a  state¬ 
ment  as  to  (1)  whether  a  beaver  colony 
exists  on  the  land,  and  (2)  whether 
salmon  streams  or  lakes  are  on  or  ad¬ 
jacent  to  the  land  proposed  to  be  leased, 

(j)  A  statement  that  the  applicant  is 
acting  solely  on  his  own  account  and  not 
under  any  agreement  or  understanding 
with  another. 

(k)  The  serial  numbers  of  all  other 
applications  filed  or  leases  obtained  un¬ 
der  this  act  by  applicant,  or  applicant’s 
spouse  or  business  associate,  or  in  which 
applicant  has  a  direct  or  indirect  interest. 

(l)  The  showing  as  to  hot  or  medici¬ 
nal  springs  required  by  §  292.8  of  this 
chapter. 


i  62.7  Form  of  lease;  rental  and 
royalty;  report  of  annual  operations. 
(a)  Leases  will  be  issued  on  Form  4-230. 

(b)  Prior  to  the  issuance  of  a  lease 
and  annually  thereafter,  the  lessee  shall 
pay  an  advance  rental  of  $5  per  annum 
if  the  lease  embraces  10  acres  or  less, 
a  rental  of  $25  per  annum  if  the  leased 
area  is  more  than  10  acres  but  not  more 
than  640  acres,  and  a  rental  of  $50  per 
annum  if  the  leased  area  exceeds  640 
acres. 

(c)  Within  60  days  after  the  end  of 
each  lease  year  the  lessee  shall  file  with 
the  land  office  a  report  on  Form  4— 230a, 
in  duplicate,  showing  his  operations 
under  the  lease  and  his  gross  receipts 
thereunder  from  the  sale  of  live  animals 
and  pelts  for  the  preceding  lease  year. 
The  lessee  shall  pay,  at  the  time  of  filing 
the  report,  a  royalty  of  1  percent  of  such 
gross  receipts  deducting  therefrom  the 
amount  of  the  advance  rental  payment 
made  for  such  preceding  lease  year. 

§  62.8  Assignments  and  subleases.  A 
proposed  assignment  of  a  lease,  in  whole 
or  in  part,  or  a  sublease,  mu5t  be  filed  in 
duplicate  with  the  land  office  within  90 
days  from  the  date  of  its.  execution; 
must  contain  all  of  the  terms  and  condi¬ 
tions  agreed  upon  by  the  parties  thereto; 
and  must  be  supported  by  a  statement 
that  the  assignee  or  sublessee  agrees  to 
be  bound  by  the  provisions  of  the  lease. 
The  assignee  or  sublessee  must  submit 
with  the  assignment  or  sublease  the  in¬ 
formation  or  statements  required  by 
§62.6  (a),  (b),  (d),  (e),  (j)  and  (k). 
No  assignment  or  sublease  will  be  recog¬ 
nized  unless  and  until  approved  by  the 
Manager. 

§  62.9  Renewal  of  leases.  Upon  an 
application  filed  in  the  proper  land  of¬ 
fice  within  90  days  preceding  the  ex¬ 
piration  date  of  the  lease,  if  it  is  de¬ 
termined  that  a  renewal  lease  should  be 
granted,  the  lessee  will  be  offered  such 
lease  by  the  Manager,  upon  such  terms 
and  conditions  and  for  such  duration  as 
may  be  fixed,  not  exceeding  10  years. 
The  filing  of  an  application  for  renewal 
does  not  confer  on  the  lessee  any  pref¬ 
erence  right  to  a  renewal.  The  timely 
filing  of  an  application  will,  however, 
authorize  the  exclusive  fur-farming  use 
of  the  lands  by  the  lessee  in  accordance 
with  the  terms  of  the  prior  lease  pend- 
ing  final  action  on  the  renewal  applica¬ 
tion. 

§  62.10  Commencement  of  opera¬ 
tions;  stocking  lands.  The  lessee  shall, 
within  one  year  from  the  date  of  is¬ 
suance  of  the  lease,  commence  opera¬ 
tions  by  taking  possession  of  the  leased 
area,  and  by  placing  thereon  within  that 
period  such  improvements  as  may  be 
needed  for  such  operations  and  as  will 
show  good  faith,  and  shall  thereafter 
develop  the  fur-farming  enterprise  on 
the  leased  area  with  reasonable  dili¬ 
gence.  The  lessee  shall  stock  the  leased 
area  with  the  minimum  of  fur-bearing 
animals  required  by  the  lease  within  the 
periods  specified  in  the  lease. 

§  62.11  Rights  reserved;  protection  ol 
improvements  and  roads.  Nothing  in 
this  part  or  any  lease  issued  under  this 
part  shall  interfere  with  or  prevent: 
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(a)  The  prospecting,  locating,  de¬ 
velopment,  entering,  leasing,  or  patent¬ 
ing  of  mineral  resources  in  the  leased 
area  under  laws  applicable  thereto. 

(b)  The  use  and  disposal  of  timber 
or  other  resources  on  or  in  the  leased 
area  under  applicable  laws. 

<c)  The  use  and  occupation  of  parts 
of  leased  areas  for  the  taking,  preparing, 
manufacturing,  or  storing  of  fish  or  fish 
products,  or  the  utilization  of  the  lands 
for  purposes  of  trade  or  business,  to  the 
extent  and  in  the  manner  provided  by 
law,  and  as  authorized  by  the  Regional 
Administrator. 

(d)  The  acquisition  or  granting  of 
rights-of-way  or  easements  under  appli¬ 
cable  laws  and  regulations. 

(e)  Hunting  and  fishing  under  appli¬ 
cable  Federal  and  Territorial  hunting 
and  fishing  laws  and  regulations,  but  the 
authorized  officer  may  prohibit  or  re¬ 
strict,  or  he  may  authorize  the  lessee  to 
prohibit  or  restrict  hunting  or  fishing 
on  such  parts  of  the  leased  area  and  for 
such  periods  as  he  may  determine  to  be 
necessary  in  order  to  prevent  any  sub¬ 
stantial  interference  with  the  purposes 
for  which  the  lease  is  issued. 

5  62.12  Termination  of  lease ;  cancel¬ 
lation.  (a)  The  manager  may  terminate 
a  lease  at  the  request  of  the  lessee  if 
the  lessee  shall  make  satisfactory  show¬ 
ing  that  such  termination  will  not  ad¬ 
versely  affect  the  public  interest  and 
that  he  has  paid  all  charges  due  the 
Government  thereunder. 

(b)  A  lease  may  be  canceled  if  the 
lessee  shall  fail  to  comply  with  any  of 
the  provisions  of  this  part  or  of  the 
lease,  or  shall  devote  the  lease  area 
primarily  to  any  purpose  other  than  the 
rearing  of  fur-bearing  animals  as  au¬ 
thorized.  No  lease  will  be  canceled  until 
the  lessee  has  been  formally  notified  of 
such  default  and  such  default  shall  con¬ 
tinue  for  60  days  after  service  of  such 
notice. 

§  62.13  Removal  of  improvements  and 
'personal  property,  (a)  Improvements 
or  personal  property  may  not  be  removed 
from  the  lands,  except  fur-bearing  ani¬ 
mals  disposed  of  in  the  regular  course  of 
business,  unless  all  moneys  due  the 
United  States  under  the  lease  have  been 
paid.  The  lessee  shall  be  allowed  90  days 
*'rom  the  date  of  expiration  or  termina¬ 
tion  of  the  lease  within  which  to  remove 
his  personal  property  and  such  improve¬ 
ments  as  are  not  disposed  of  in  the 
manner  set  forth  in  paragraph  (b)  of 
this  section,  which  he  has  a  right  to 
remove;  if  not  removed  or  otherwise 
disposed  of  within  the  said  period,  such 
improvements  or  personal  property  shall 
become  the  property  of  the  United 
States. 

<b)  Upon  the  expiration  of  the  lease 
or  the  earlier  termination  thereof,  the 
manager  may,  in  his  discretion  and  upon 
a  written  petition  filed  by  the  lessee 
within  30  days  from  the  date  of  such 
expiration  or  termination,  require  the 
subsequent  lease  applicant,  prior  to  the 
execution  of  a  new  lease,  to  agree  to 
compensate  the  lessee  for  any  improve¬ 
ments  of  a  permanent  nature  that  he 
may  have  placed  upon  the  leased  area 
r0I7Ur'farming  purposes  during  the  pe- 

md  of  the  lease.  If  the  interested  par- 
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ties  are  unable  to  reach  an  agreement 
as  to  the  amount  of  compensation,  the 
amount  shall  be  fixed  by  the  manager. 
All  such  agreements  to  be  effective,  must 
be  approved  by  the  manager.  The  fail¬ 
ure  of  the  subsequent  lessee  to  pay  the 
former  lessee  in  accordance  with  such 
agreement  will  be  just  cause  for  cancel¬ 
lation  of  the  lease. 

§  62.14  Appeals.  An  appeal  pursuant 
to  the  rules  of  practice.  Part  221  of  this 
chapter,  may  be  taken  from  the  decision 
of  the  authorized  officer  of  the  Bureau  of 
Land  Management. 


Part  63 — Grazing 

ESTABLISHMENT  OF  DISTRICTS  AND  ISSUANCE 
OF  LEASES 

Sec. 
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63.2  Policy. 
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63.22"  Appeals. 

Authority:  §§  63.1  to  63.22  issued  under 

•ec.  15,  44  Stat.  1455;  48  U.  S.  C.  471n. 

§  63.1  Statutory  authority.1  The  act 
of  March  4, 1927  (44  Stat.  1452;  48  U.  S.  C. 
471,  471a-471o)  hereafter  referred  to  as 
“the  act”  authorizes  the  Secretary 
of  the  Interior  to  establish  grazing  dis¬ 
tricts  upon  any  public  lands  in  Alaska, 
surveyed  or  unsurveyed,  outside  of  the 
Aleutian  Islands  Reservation,  outside  of 
national  forests  and  other  reservations 
administered  by  the  Secretary  of  Agri¬ 
culture  and  outside  of  national  parks  and 
monuments,  and  to  lease  such  lands  for 
the  grazing  of  livestock  thereon.  Sec¬ 
tion  7  of  the  act  provides  that  all  leases 
shall  be  made  for  a  term  of  20  years, 
except  where  the  Secretary  of  the  In¬ 
terior  determines  that  the  land  may  be 
required  for  other  than  grazing  purposes 
within  the  period  of  ten  years;  or  where 
the  applicant  desires  a  shorter  term,  and 
in  such  cases  leases  may  be  made  for  a 
shorter  period. 


*  In  view  of  the  provisions  of  section  14  of 
the  act  of  September  1,  1937  (50  Stat.  902; 
48  D.  8.  C.  250m) ,  which  axithorlzes  the  Sec¬ 
retary  of  the  Interior  to  regulate  the  grazing 
of  reindeer  upon  the  public  lands  In  Alaska, 
reindeer  leases  are  no  longer  Issued  under 
the  act  of  March  4,  1927  (44  Stat.  1452;  48 
U.  S.  C.  471,  et  seq.).  See  25  CFR,  Part  2— 
Reindeer  In  Alaska. 


§  63.2  Policy.  The  beneficial  utiliza¬ 
tion  of  the  public  land  in  Alaska  for  the 
purpose  of  livestock  grazing  shall  be  con¬ 
ducted  in  such  manner  as  may  be  con¬ 
sidered  necessary  and  consistent  with 
the  purposes  of  the  act  but  shall  be 
subordinated  to  the  development  of  their 
mineral  resources,  to  the  protection,  de¬ 
velopment  and  utilization  of  their  forests, 
their  water  resources,  their  use  for  agri¬ 
culture,  and  such  other  resources  as  may 
be  of  greater  benefit  to  the  public. 

§  63.3  Area  subject  to  lease.  Pur¬ 
suant  to  the  act,  three  districts  for  the 
grazing  of  livestock  were  established  on 
June  30, 1928,  and  the  boundaries  thereof 
were  declared  to  be  temporarily  coin¬ 
cident  with  the  boundaries  of  the  three 
public  land  districts  in  Alaska.  The 
Secretary  of  the  Interior  may  add  to  such 
grazing  district  any  public  lands  which, 
in  his  opinion,  should  be  made  a  part  of 
the  district  or,  subject  to  valid  existing 
rights  of  any  lessee,  may  exclude  from 
such  district  any  lands  which  he  deter¬ 
mines  are  no  longer  valuable  for  grazing 
purposes  or  are  more  valuable  for  other 
purposes.  Grazing  leases  will  be  granted 
only  for  such  areas  in  a  grazing  district 
as  may  be  deemed  adequate  and  usable 
according  to  the  needs  of  the  lessee. 

§  63.4  Lands  subject  to  lease.  Va¬ 
cant,  unreserved  and  unappropriated 
public  lands  in  a  grazing  district  are  sub¬ 
ject  to  lease,  provided  they  are  not  em¬ 
braced  in  natural  grazing  grounds  or 
routes  of  migration  of  wild  animals,  such 
as  caribou  or  moose.  Public  lands  with¬ 
in  the  boundaries  of  a  grazing  district 
which  have  been  withdrawn  for  any  pur¬ 
pose,  are  subject  to  lease  if  the  Depart¬ 
ment  or  agency  having  jurisdiction 
thereof  consents  to  the  issuance  of  the 
grazing  lease,  provided  the  lands  are  out¬ 
side  of  the  Aleutian  Islands  Reservation, 
outside  of  national  forests  and  other 
reservations  administered  by  the  De¬ 
partment  of  Agriculture,  and  outside  of 
national  parks  and  monuments. 

§  63.5  Qualifications  of  applicants. 

Any  person  who  is  the  head  of  a  family, 
or  who  has  arrived  at  the  age  of  21  years, 
and  is  a  citizen  of  the  United  States  or 
a  lawful  resident  of  the  Territory  of  Alas¬ 
ka,  or  any  group  or  association  composed 
of  such  persons,  or  any  corporation  or¬ 
ganized  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory 
thereof  authorized  to  conduct  business 
in  Alaska,  may  file  an  application  for  a 
grazing  lease. 

§  63.6  No  right  acquired  by  applicant 
prior  to  lease.  The  filing  of  an  applica¬ 
tion  will  not  segregate  the  land  applied 
for  from  application  by  other  persons 
for  a  grazing  lease  or  from  other  disposi¬ 
tion  under  the  public-land  laws.  As 
the  issuance  of  a  lease  is  discretionary, 
the  filing  of  an  application  for  a  lease 
will  not  in  any  way  create  any  right  in 
the  applicant  to  a  lease,  or  to  the  use  of 
the  lands  applied  for,  pending  the  execu¬ 
tion  of  a  lease. 

§  63.7  Classes  of  applicants;  prefer¬ 
ence  rights,  (a)  So  far  as  is  consistent 
with  the  administration  of  the  grazing 
districts,  applicants  for  grazing  leases 
shall  be  given  preference  in  the  following 
order: 
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5  62.2  Policy,  (a)  The  authority  to 
lease  the  public  lands  in  Alaska  for  fur¬ 
farming  purposes  was  granted  in  order 
to  promote  the  development  of  the  pro¬ 
duction  of  furs  in  Alaska. 

(b)  No  lease  for  the  purpose  of  raising 
beavers  will  be  granted  on  any  area 
already  occupied  by  a  beaver  colony  nor 
will  any  such  lease  be  granted  on  streams 
or  lakes  where  the  activities  of  beavers 
may  interfere  with  the  run  or  spawning 
of  salmon. 

(c)  In  order  to  offer  more  people  an 
opportunity  to  lease  lands,  and  to  avoid 
tying  up  large  areas  of  land  unneces¬ 
sarily,  fur-farming  leases  on  public  lands 
will  not  be  granted  for  areas  greater  than 
are  justified  by  the  needs  and  experience 
of  the  applicant. 

§  62.3  Area  subject  to  lease,  (a)  On 
the  mainland  such  leases  may  be  for 
an  area  not  exceeding  640  acres.  A 
lease  may  cover  an  entire  island,  pro¬ 
vided  the  area  thereof  does  not  exceed 
30  square  miles,  and  provided  the  need 
for  such  entire  island  is  clearly  estab¬ 
lished.  Islands  so  close  together  that 
animals  can  cross  from  one  to  the  other, 
and  whose  combined  area  does  not  ex¬ 
ceed  30  square  miles,  will  be  treated  as 
one  island.  Islands  having  an  area  of 
more  than  30  square  miles  will  be  treated 
as  mainland. 

(b)^  Where  a  lease  is  granted  for  an 
area  fn  excess  of  640  acres  on  an  island, 
the  manager  may,  after  notice  to  the 
lessee,  reduce  the  area  to  an  amount  not 
less  than  640  acres,  if  he  determines 
that  the  lessee  cannot  reasonably  use 
all  of  the  area  for  which  the  lease  was 
granted. 

§  62.4  Lands  subject  to  lease,  (a) 
Vacant,  unreserved,  and  unappropriated 
public  lands  are  subject  to  lease. 

(b)  Except  for  lands  under  the  juris¬ 
diction  of  the  Fish  and  Wildlife  Service 
and  the  National  Park  Service,  public 
lands  withdrawn  or  reserved  for  any 
purpose  are  subject  to  lease,  if  the  de¬ 
partment  or  agency  having  jurisdiction 
thereof  consents  to  the  issuance  of  the 
lease. 

§  62.5  Qualifications  of  applicants. 
Any  person  who  is  a  citizen  of  the 
United  States,  or  any  group  or  associa¬ 
tion  composed  of  such  persons,  or  any 
corporation  organized  under  the  laws 
of  the  United  States,  or  of  any  State 
or  Territory  thereof,  authorized  to  con¬ 
duct  business  in  Alaska  may  file  an 
application. 

§  62.6  Application  for  lease.'  An  ap¬ 
plication  for  lease  should  be  filed  in  dup¬ 
licate  in  the  proper  land  office.  No  spe¬ 
cific  form  of  application  is  required,  but 
the  application  should  contain  or  be  ac¬ 
companied  by  the  following: 

(a)  Applicant’s  full  name,  post  office 
address,  the  general  nature  of  his  pres¬ 
ent  business,  and  the  principal  place  of 
business. 


1  Title  18,  U.  S.  C.,  sec.  1001,  makes  it  a 
crime  for  any  person  knowingly  and  wil¬ 
fully  to  make  to  any  department  or  agency 
of  the  United  States  any  false,  fictitious  or 
fraudulent  statements  or  representations  as 
to  any  matter  within  its  jurisdiction. 


(b)  (1)  A  statement  of  the  age  and  of 
the  citizenship  status,  whether  native- 
born  or  naturalized,  of  the  applicant,  if 
an  individual,  or  of  each  partner  or 
member  of  a  partnership  or  association. 

A  copartnership  or  an  association  ap¬ 
plicant  shall  file  a  copy  of  whatever 
written  articles  of  association  its  mem¬ 
bers  have  executed. 

(2)  A  corporation  shall  file  a  certified 
copy  of  its  articles  of  incorporation,  evi¬ 
dence  that  it  is  authorized  to  transact 
business  in  the  Territory  of  Alaska,  and 
a  copy  of  the  corporate  minutes  or  reso¬ 
lution  authorizing  the  filing  of  the  ap¬ 
plication  and  the  execution  of  the  lease. 

(c)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivision, 
section,  township,  and  range,  if  surveyed, 
and  by  metes  and  bounds,  with  the 
approximate  area,  if  unsurveyed.  The 
metes  and  bounds  description  should  be 
connected  by  course  and  distance  with 
some  corner  of  the  public-land  surveys, 
if  practicable,  or  with  reference  to  rivers, 
creeks,  mountains,  towns,  islands,  or 
other  prominent  topographical  points  or 
natural  objects  or  monuments. 

(d)  A  statement  as  to  the  applicant’s 
experience  in  and  knowledge  of  fur 
farming. 

(e)  A  statement  as  to  the  kind  of  fur¬ 
bearing  animals  to  be  raised,  and,  if 
foxes,  the  color  type;  the  number  of  fur¬ 
bearing  animals  the  applicant  proposes 
to  have  on  the  leased  land  within  one 
year  from  the  date  of  the  lease,  and 
whether  it  is  proposed  to  purchase  or 
trap  the  stock;  and  that  before  com¬ 
mencing  operations  under  any  lease 
which  may  be  issued  the  applicant  will 
procure  from  the  Alaska  Game  Commis¬ 
sion,  or  its  designated  agents,  whatever 
licenses  are  required  under  the  Alaska 
Game  Law  (48  U.  S.  C.  191-213),  and 
the  act  of  April  30,  1946  (7  U.  S.  C.  433- 
434). 

(f)  A  detailed  statement  of  the  rea¬ 
sons  for  the  need  for  any  area  in  excess 
of  640  acres  but  not  exceeding  30  square 
miles,  when  the  land  applied  for  is  com¬ 
prised  of  an  island,  or  islands. 

(g)  A  statement  of  the  nature  and 
results  of  the  investigation  made  by  ap¬ 
plicant  as  to  whether  the  land  and  cli¬ 
mate  are  suited  to  raising  the  kind  of 
animals  proposed  to  be  stocked. 

(h)  A  statement  as  to  whether  the 
land  is  occupied,  claimed,  or  used  by 
natives  of  Alaska  or  others;  and,  if  so, 
the  nature  of  the  use  and  occupancy 
and  the  improvements  thereon,  if  any. 

(i)  If  beavers  are  to  be  raised,  a  state¬ 
ment  as  to  (1)  whether  a  beaver  colony 
exists  on  the  land,  and  (2)  whether 
salmon  streams  or  lakes  are  on  or  ad¬ 
jacent  to  the  land  proposed  to  be  leased. 

(j)  A  statement  that  the  applicant  is 
acting  solely  on  his  own  account  and  not 
under  any  agreement  or  understanding 
with  another. 

(k)  The  serial  numbers  of  all  other 
applications  filed  or  leases  obtained  un¬ 
der  this  act  by  applicant,  or  applicant’s 
spouse  or  business  associate,  or  in  which 
applicant  has  a  direct  or  indirect  interest. 

(l)  The  showing  as  to  hot  or  medici¬ 
nal  springs  required  by  §  292.8  of  this 
chapter. 


§  62.7  Form  of  lease;  rental  and 
royalty;  report  of  annual  operations. 
(a)  Leases  will  be  issued  on  Form  4-230. 

(b)  Prior  to  the  issuance  of  a  lease 
and  annually  thereafter,  the  lessee  shall 
pay  an  advance  rental  of  $5  per  annum 
if  the  lease  embraces  10  acres  or  less, 
a  rental  of  $25  per  annum  if  the  leased 
area  is  more  than  10  acres  but  not  more 
than  640  acres,  and  a  rental  of  $50  per 
annum  if  the  leased  area  exceeds  640 
acres. 

(c)  Within  60  days  after  the  end  of 
each  lease  year  the  lessee  shall  file  with 
the  land  office  a  report  on  Form  4-230a, 
in  duplicate,  showing  his  operations 
under  the  lease  and  his  gross  receipts 
thereunder  from  the  sale  of  live  animals 
and  pelts  for  the  preceding  lease  year. 
The  lessee  shall  pay,  at  the  time  of  filing 
the  report,  a  royalty  of  1  percent  of  such 
gross  receipts  deducting  therefrom  the 
amount  of  the  advance  rental  payment 
made  for  such  preceding  lease  year. 

§  62.8  Assignments  and  subleases.  A 
proposed  assignment  of  a  lease,  in  whole 
or  in  part,  or  a  sublease,  must  be  filed  in 
duplicate  with  the  land  office  within  90 
days  from  the  date  of  its  execution; 
must  contain  all  of  the  terms  and  condi¬ 
tions  agreed  upon  by  the  parties  thereto; 
and  must  be  supported  by  a  statement 
that  the  assignee  or  sublessee  agrees  to 
be  bound  by  the  provisions  of  the  lease. 
The  assignee  or  sublessee  must  submit 
with  the  assignment  or  sublease  the  in¬ 
formation  or  statements  required  by 
§62.6  (a),  (b),  (d),  (e),  (j)  and  (k). 
No  assignment  or  sublease  will  be  recog¬ 
nized  unless  and  until  approved  by  the 
Manager. 

§  62.9  • Renewal  of  leases.  Upon  an 
application  filed  in  the  proper  land  of¬ 
fice  within  90  days  preceding  the  ex¬ 
piration  date  of  the  lease,  if  it  is  de¬ 
termined  that  a  renewal  lease  should  be 
granted,  the  lessee  will  be  offered  such 
lease  by  the  Manager,  upon  such  terms 
and  conditions  and  for  such  duration  as 
may  be  fixed,  not  exceeding  10  years. 
The  filing  of  an  application  for  renewal 
does  not  confer  on  the  lessee  any  pref¬ 
erence  right  to  a  renewal.  The  timely 
filing  of  an  application  will,  however, 
authorize  the  exclusive  fur -farming  use 
of  the  lands  by  the  lessee  in  accordance 
with  the  terms  of  the  prior  lease  pend¬ 
ing  final  action  on  the  renewal  applica¬ 
tion. 

§  62.10  Commencement  of  opera - 
tions;  stocking  lands.  The  lessee  shall, 
within  one  year  from  the  date  of  is¬ 
suance  of  the  lease,  commence  opera¬ 
tions  by  taking  possession  of  the  leased 
area,  and  by  placing  thereon  within  that 
period  such  improvements  as  may  be 
needed  for  such  operations  and  as  will 
show  good  faith,  and  shall  thereafter 
develop  the  fur-farming  enterprise  on 
the  leased  area  with  reasonable  dili¬ 
gence.  The  lessee  shall  stock  the  leased 
area  with  the  minimum  of  fur-bearing 
animals  required  by  the  leasa  within  the 
periods  specified  in  the  leased 

§  62.11  Rights  reserved;  protection  of 
improvements  and  roads.  Nothing  in 
this  part  or  any  lease  issued  under  this 
part  shall  interfere  with  or  prevent: 
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(a)  The  prospecting,  locating,  de¬ 
velopment,  entering,  leasing,  or  patent¬ 
ing  of  mineral  resources  in  the  leased 
area  under  laws  applicable  thereto. 

(b)  The  use  and  disposal  of  timber 
or  other  resources  on  or  in  the  leased 
area  under  applicable  laws. 

(c)  The  use  and  occupation  of  parts 
of  leased  areas  for  the  taking,  preparing, 
manufacturing,  or  storing  of  fish  or  fish 
products,  or  the  utilization  of  the  lands 
for  purposes  of  trade  or  business,  to  the 
extent  and  in  the  manner  provided  by 
law,  and  as  authorized  by  the  Regional 
Administrator. 

(d)  The  acquisition  or  granting  of 
rights-of-way  or  easements  under  appli¬ 
cable  laws  and  regulations. 

(e)  Hunting  and  fishing  under  appli¬ 
cable  Federal  and  Territorial  hunting 
and  fishing  laws  and  regulations,  but  the 
authorized  officer  may  prohibit  or  re¬ 
strict,  or  he  may  authorize  the  lessee  to 
prohibit  or  restrict  hunting  or  fishing 
on  such  parts  of  the  leased  area  and  for 
such  periods  as  he  may  determine  to  be 
necessary  in  order  to  prevent  any  sub¬ 
stantial  interference  with  the  purposes 
for  which  the  lease  is  issued. 

§  62.12  Termination  of  lease;  cancel¬ 
lation.  (a)  The  manager  may  terminate 
a  lease  at  the  request  of  the  lessee  if 
the  lessee  shall  make  satisfactory  show¬ 
ing  that  such  termination  will  not  ad¬ 
versely  affect  the  public  interest  and 
that  he  has  paid  all  charges  due  the 
Government  thereunder. 

(b)  A  lease  may  be  canceled  if  the 
lessee  shall  fail  to  comply  with  any  of 
the  provisions  of  this  part  or  of  the 
lease,  or  shall  devote  the  lease  area 
primarily  to  any  purpose  other  than  the 
rearing  of  fur-bearing  animals  as  au¬ 
thorized.  No  lease  will  be  canceled  until 
the  lessee  has  been  formally  notified  of 
such  default  and  such  default  shall  con¬ 
tinue  for  60  days  after  service  of  such 
notice. 

§  62.13  Removal  of  improvements  and 
personal  property,  (a)  Improvements 
or  personal  property  may  not  be  removed 
from  the  lands,  except  fur-bearing  ani¬ 
mals  disposed  of  in  the  regular  course  of 
business,  unless  all  moneys  due  the 
United  States  under  the  lease  have  been 
paid.  The  lessee  shall  be  allowed  90  days 
from  the  date  of  expiration  or  termina¬ 
tion  of  the  lease  within  which  to  remove 
his  personal  property  and  such  improve¬ 
ments  as  are  not  disposed  of  in  the 
manner  set  forth  in  paragraph  (b)  of 
this  section,  which  he  has  a  right  to 
remove;  if  not  removed  or  otherwise 
disposed  of  within  the  said  period,  such 
improvements  or  personal  property  shall 
become  the  property  of  the  United 
States. 

(b)  Upon  the  expiration  of  the  lease 
or  the  earlier  termination  thereof,  the 
manager  may,  in  his  discretion  and  upon 
a  written  petition  filed  by  the  lessee 
within  30  days  from  the  date  of  such 
expiration  or  termination,  require  the 
subsequent  lease  applicant,  prior  to  the 
execution  of  a  new  lease,  to  agree  to 
compensate  the  lessee  for  any  improve¬ 
ments  of  a  permanent  nature  that  he 
may  have  placed  upon  the  leased  area 
for  fur-farming  purposes  during  the  pe¬ 
riod  of  the  lease.  If  the  interested  par- 
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ties  are  unable  to  reach  an  agreement 
as  to  the  amount  of  compensation,  the 
amount  shall  be  fixed  by  the  manager. 
All  such  agreements  to  be  effective,  must 
be  approved  by  the  manager.  The  fail¬ 
ure  of  the  subsequent  lessee  to  pay  the 
former  lessee  in  accordance  with  such 
agreement  will  be  just  cause  for  cancel¬ 
lation  of  the  lease. 

§  62.14  Appeals.  An  appeal  pursuant 
to  the  rules  of  practice,  Part  221  of  this 
chapter,  may  be  taken  from  the  decision 
of  the  authorized  officer  of  the  Bureau  of 
Land  Management. 


Part  63 — Grazing 

ESTABLISHMENT  OF  DISTRICTS  AND  ISSUANCE 
OF  LEASES 

Sec. 

63.1  Statutory  authority. 

63.2  Policy. 

63.3  Area  subject  to  lease. 

63.4  Lands  subject  to  lease. 

63.5  Qualifications  of  applicants. 

63.6  No  right  acquired  by  applicant  prior 

to  lease. 

63.7  Classes  of  applicants;  preference 

rights. 

63.8  Application  for  lease. 

63.9  Filihg  of  application;  copies  necessary. 

63.10  Annual  rental. 

63.11  Free  grazing;  reduction  in  grazing 

fee;  no  annual  rental  charged  for 
lease  to  native  or  half-breed. 

63.12  Protests. 

63.13  Transmittal  of  proposed  lease  and  is¬ 

suance  of  lease. 

63.14  Recording  of  lease;  posting  notices. 

63.15  Assignments  and'subleases. 

63.16  Renewals  of  leases. 

63.17  Driveways;  quarantine  regulations. 

63.18  Crossing  privileges  and  permits  there¬ 

for. 

63.19  Rights  reserved;  public  land  laws 

applicable. 

63.20  Termination  of  lease;  cancellation. 

63.21  Liens;  removal  of  improvements,  fix¬ 

tures  and  personal  property. 

63.22  Appeals. 

Authority  :  §§  63.1  to  63.22  issued  under 
tec.  15,  44  Stat.  1455;  48  U.  S.  C.  471n. 

5  63.1  Statutory  authority}  The  act 
of  March  4, 1927  (44  Stat.  1452;  48  U.  S.  C. 
471,  471a-471o)  hereafter  referred  to  as 
“the.  act”  authorizes  the  Secretary 
of  the  Interior  to  establish  grazing  dis¬ 
tricts  upon  any  public  lands  in  Alaska, 
surveyed  or  unsurveyed,  outside  of  the 
Aleutian  Islands  Reservation,  outside  of 
national  forests  and  other  reservations 
administered  by  the  Secretary  of  Agri¬ 
culture  and  outside  of  national  parks  and 
monuments,  and  to  lease  such  lands  for 
the  grazing  of  livestock  thereon.  Sec¬ 
tion  7  of  the  act  provides  that  all  leases 
shall  be  made  for  a  term  of  20  years, 
except  where  the  Secretary  of  the  In¬ 
terior  determines  that  the  land  may  be 
required  for  other  than  grazing  purposes 
within  the  period  of  ten  years;  or  where 
the  applicant  desires  a  shorter  term,  and 
in  such  cases  leases  may  be  made  for  a 
shorter  period. 


*  In  view  of  the  provisions  of  section  14  of 
the  act  of  September  1,  1937  (50  Stat.  902; 
48  U.  S.  C.  250m) ,  which  authorizes  the  Sec¬ 
retary  of  the  Interior  to  regulate  the  grazing 
of  reindeer  upon  the  public  lands  in  Alaska, 
reindeer  leases  are  no  longer  Issued  under 
the  act  of  March  4,  1927  (44  Stat.  1452;  48 
U.  a  C.  471,  et  seq.).  See  25  CFR,  Part  2— 
Reindeer  In  Alaska. 


§  63.2  Policy.  The  beneficial  utiliza¬ 
tion  of  the  public  land  in  Alaska  for  the 
purpose  of  livestock  grazing  shall  be  con¬ 
ducted  in  such  manner  as  may  be  con¬ 
sidered  necessary  and  consistent  with 
the  purposes  of  the  act  but  shall  be 
subordinated  to  the  development  of  their 
mineral  resources,  to  the  protection,  de¬ 
velopment  and  utilization  of  their  forests, 
their  water  resources,  their  use  for  agri¬ 
culture,  and  such  other  resources  as  may 
be  of  greater  benefit  to  the  public. 

§  63.3  Area  subject  to  lease.  Pur¬ 
suant  to  the  act,  three  districts  for  the 
grazing  of  livestock  were  established  on 
June  30, 1928,  and  the  boundaries  thereof 
were  declared  to  be  temporarily  coin¬ 
cident  with  the  boundaries  of  the  three 
public  land  districts  in  Alaska.  The 
Secretary  of  the  Interior  may  add  to  such 
grazing  district  any  public  lands  which, 
in  his  opinion,  should  be  made  a  part  of 
the  district  or,  subject  to  valid  existing 
rights  of  any  lessee,  may  exclude  from 
such  district  ang  lands  which  he  deter¬ 
mines  are  no  longer  valuable  for  grazing 
purposes  or  are  more  valuable  for  other 
purposes.  Grazing  leases  will  be  granted 
only  for  such  areas  in  a  grazing  district 
as  may  be  deemed  adequate  and  usable 
according  to  the  needs  of  the  lessee. 

§  63.4  Lands  subject  to  lease.  Va¬ 
cant,  unreserved  and  unappropriated 
public  lands  in  a  grazing  district  are  sub¬ 
ject  to  lease,  provided  they  are  not  em¬ 
braced  in  natural  grazing  grounds  or 
routes  of  migration  of  wild  animals,  such 
as  caribou  or  moose.  Public  lands  with¬ 
in  the  boundaries  of  a  grazing  district 
which  have  been  withdrawn  for  any  pur¬ 
pose,  are  subject  to  lease  if  the  Depart¬ 
ment  or  agency  having  jurisdiction 
thereof  consents  to  the  issuance  of  the 
grazing  lease,  provided  the  lands  are  out¬ 
side  of  the  Aleutian  Islands  Reservation, 
outside  of  national  forests  and  other 
reservations  administered  by  the  De¬ 
partment  of  Agriculture,  and  outside  of 
national  parks  and  monuments. 

§  63.5  Qualifications  of  applicants. 
Any  person  who  is  the  head  of  a  family, 
or  who  has  arrived  at  the  age  of  21  years, 
and  is  a  citizen  of  the  United  States  or 
a  lawful  resident  of  the  Territory  of  Alas¬ 
ka,  or  any  group  or  association  composed 
of  such  persons,  or  any  corporation  or¬ 
ganized  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory 
thereof  authorized  to  conduct  business 
in  Alaska,  may  file  an  application  for  a 
grazing  lease. 

§  63.6  No  right  acquired  by  applicant 
prior  to  lease.  The  filing  of  an  applica¬ 
tion  will  not  segregate  the  land  applied 
for  from  application  by  other  persons 
for  a  grazing  lease  or  from  other  disposi¬ 
tion  under  the  public-land  laws.  As 
the  issuance  of  a  lease  is  discretionary, 
the  filing  of  an  application  for  a  lease 
will  not  in  any  way  create  any  right  in 
the  applicant  to  a  lease,  or  to  the  use  of 
the  lands  applied  for,  pending  the  execu¬ 
tion  of  a  lease. 

§  63.7  Classes  of  applicants;  prefer¬ 
ence  rights,  (a)  So  far  as  is  consistent 
with  the  administration  of  the  grazing 
districts,  applicants  for  grazing  leases 
shall  be  given  preference  in  the  following 
order: 
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(1)  Natives. 

(2)  Persons  occupying  the  range  on 
March  4,  1927,  and 

(3)  Settlers  over  all  applicants  other 
than  in  subparagraph  (1)  and  (2)  of  this 
paragraph. 

(b)  Any  person  claiming  a  preference 
right  to  a  lease  must  furnish  a  statement, 
duly  corroborated,  setting  forth  the 
facts  on  which  such  claim  is  made. 

§  63.8  Application  for  lease*  An  ap¬ 
plication  for  lease  should  be  filed  in  the 
proper  land  office.  No  specific  form  of 
application  is  required,  but  an  applica¬ 
tion  should  contain  or  be  accompanied 
by  the  following: 

(a)  Applicant’s  full  name,  post  office 
address,  the  general  nature  of  his  busi¬ 
ness  and  the  principal  place  of  business. 

(b)  The  age  and  a  statement  as  to  the 
citizenship  status  of  the  applicant,  if  an 
individual,  or  as  to  each  partner  or  mem¬ 
ber  of  a  partnership  or  association. 
Every  applicant  must  be  a  lawful  resi¬ 
dent  of  Alaska,  or  a  citizen^of  the  United 
States,  or  one  who  has  declared  his  in¬ 
tention  to  become  such  citizen.  A  co¬ 
partnership  or  an  association  applicant 
shall  file  a  certified  copy  of  whatever 
written  articles  of  association  its  mem¬ 
bers  have  executed.  A  corporation  shall 
file  a  certified  copy  of  its  articles  of  in¬ 
corporation,  evidence  that  it  is  author¬ 
ized  to  transact  business  in  the  Territory 
of  Alaska,  and  a  copy  of  the  corporation 
minutes  or  resolution  authorizing  the 
filing  of  the  application  and  the  execu¬ 
tion  of  the  lease. 

(c)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivision, 
section,  township  and  range,  if  surveyed, 
and  by  metes  and  bounds,  with  the  ap¬ 
proximate  area,  if  unsurveyed.  The 
metes  and  bounds  description  should  be 
connected  by  course  and  distance  with 
some  comer  of  the  public-land  surveys, 
if  practicable,  or  with  reference  to  rivers, 
creeks,  mountains,  towns,  islands,  or 
other  prominent  topographical  points  or 
natural  objects  or  monuments. 

(d)  The  names  and  post  office  ad¬ 
dresses  of  two  references  as  to  the  appli¬ 
cant’s  reputation  and  business  standing. 

(e)  Description  by  legal  subdivision, 
section,  township  and  range,  if  surveyed, 
or  by  metes  and  bounds,  with  approxi¬ 
mate  area,  if  unsurveyed,  of  lands  owned 
or  controlled  by  the  applicant  which  ad¬ 
join  any  of  the  tracts  in  the  application. 

(f)  A  statement  as  to  the  kind  and 
number  of  animals  or  livestock  proposed 
to  be  grazed  on  the  land  each  year,  and 
the  period  for  which  the  grazing  lease  is 
desired. 

(g)  A  statement  as  to  whether  the 
land  is  occupied,  claimed,  or  used  by  na¬ 
tives  of  Alaska  or  others,  and,  if  so,  the 
nature  of  the  use  and  occupancy  and  the 
improvements  thereon,  if  any.  Also  the 
names  and  addresses  of  r  il  owners  of  the 
improvements  and  whether  such  owner 
or  owners  claim  the  right  of  occupancy 
under  any  of  the  public-land  laws,  if 
known  or  obtainable. 


*  18  U.  8.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


(h)  A  statement  that  the  applicant  is 
acting  solely  on  his  own  account  and  not 
under  an  agreement  or  understanding 
with  any  other  for  joint  operation. 

(i)  The  serial  numbers  of  all  other  ap-  , 
plications  filed  or  leases  obtained  under 
the  act  of  March  4,  1927,  by  the  appli¬ 
cant,  or  applicant’s  spouse  or  business 
associate,  or  in  which  the  applicant  has 
a  direct  or  indirect  interest. 

(J)  A  statement  as  to  the  buildings 
and  improvements  which  the  applicant 
proposes  to  place  on  the  land  including 
their  estimated  cost  and  a  description 
of  the  tracts  desired  for  their  site. 

(k)  The  number  of  acres  of  privately 
owned  lands  that  are  used  by  the  appli¬ 
cant  for  cultivation  of  crops  and  the 
number  of  acres  of  such  lands  that  are 
used  for  grazing  purposes,  and  the  man¬ 
ner  in  which  the  applicant  plans  to  graze 
the  lands  applied  for  in  connection  with 
his  general  operations. 

(l)  A  statement  as  to  the  previous  use 
by  the  applicant  of  the  lands  covered  by 
the  application,  the  number  of  years  the 
lands  were  so  used,  the  class  of  livestock 
and  the  number  of  livestock  and  the  pe¬ 
riod  of  use  such  livestock  grazed  on  the 
lands  each  year. 

(m)  A  showing  as  to  hot  or  medicinal 
springs  required  by  §  292.8  of  this 
chapter. 

§  63.9  Filing  of  application;  copies 
necessary.  An  application  for  a  lease 
should  be  filed  in  duplicate  in  the 
land  office  for  the  district  in  which  the 
lands  applied  for  are  situated,  except 
when  it  embraces  lands  within  the  juris¬ 
diction  of  more  than  one  land  office,  in 
which  event  it  must  be  furnished  in 
triplicate  and  may  be  filed  in  either 
office. 

§  63.10  Annual  rental.  Unless  other¬ 
wise  provided,  each  lessee  shall  pay  to 
the  proper  land  office  such  rental  per 
head  or  per  acre  as  may  be  deter¬ 
mined  to  be  a  fair  charge  for  the  grazing 
of  livestock  on  the  leased  land,  the  com¬ 
pensation  to  be  fixed  with  due  regard  to 
the  general  economic  value  of  the  graz¬ 
ing  lease.  The  date  for  making  the  an¬ 
nual  payment  will  be  specified  in  the 
lease.  If  the  rental  is  to  be  paid  accord¬ 
ing  to  the  number  of  animals  grazed,  no 
charge  will  be  made  for  grazing  animals 
under  one  year  of  age,  provided  they  are 
the  natural  increase  of  the  stock  upon 
which  rental  fees  are  paid. 

§  63.11  Free  grazing ;  reduction  in 
grazing  fee;  no  annual  rental  charged  for 
lease  to  native  or  half-breed.  Any  per¬ 
son,  Including  prospectors  and  miners, 
may  graze  free  of  charge  not  more  than 
10  animals  upon  any  land  included  with¬ 
in  any  grazing  district  upon  applying  to 
the  land  office  in  person  or  by  letter, 
stating  the  number  and  kind  of  stock  to 
be  thus  grazed,  the  lands  upon  which 
the  grazing  will  take  place,  and  the 
approximate  time  such  grazing  will  be 
continued.  Any  Eskimo  or  other  native 
or  half-breed,  or  association  thereof,  may 
apply  for  a  grazing  allotment  on  unallot¬ 
ted  public  lands,  and  a  lease  shall  be  is¬ 
sued  to  him  or  them  as  to  other  persons, 
except  that  no  annual  rental  will  be 
charged  for  such  lease.  Such  applicant 
must  show  by  a  corroborated  statement 


that  the  applicant  is  an  Eskimo  or  other 
native  or  half-breed,  or  an  association 
thereof,  and  entitled  to  such  lease  with¬ 
out  charge.  When  an  Eskimo,  native,  or 
half-breed,  through  cooperative  agree¬ 
ment,  grazes  his  livestock  without  pay¬ 
ment  of  annual  rental  on  an  allotment 
held  by  other  lessees,  any  grazing  fee 
charged  for  such  land  on  the  basis  of 
acreage  will  be  reduced  in  proportion  to 
the  relative  number  of  such  native - 
owned  livestock,  as  compared  to  the  total 
number  on  said  allotment. 

§  63.12  Protests.  Protests  against  an 
application  for  a  lease,  or  an  allotment, 
should  be  in  duplicate,  contain  a  com¬ 
plete  disclosure  of  all  facts  upon  which 
the  protest  is  based,  and  describe  the 
lands  involved  in  such  protest.  If  the 
Protestant  desires  to  lease  all  or  part  of 
the  land  embraced  in  the  application 
against  which  the  protest  is  filed,  the 
protest  should  be  accompanied  by  an  ap¬ 
plication  for  a  grazing  lease. 

§  63.13  Transmittal  of  proposed  lease 
and  issuance  of  lease.  If  the  applica¬ 
tion  is  complete  and  in  conformity  with 
the  law  and  regulations  and  it  is  deter¬ 
mined  that  a  proposed  lease  should  be 
issued.  Form  4-470  will  be  prepared 
and  sent  to  the  applicant.  The  proposed 
lease  must  be  duly  executed  by  the  ap¬ 
plicant  in  duplicate  or  triplicate  or  as 
may  be  proper,  and  returned  promptly 
to  the  land  office  with  such  advance 
rental  payments  as  may  be  required. 
When  all  requirements  have  been  met 
and  final  action  has  been  taken  on  any 
protests  which  may  have  been  filed,  the 
manager  will  execute  the  lease. 

§  63.14  *  Recording  of  lease;  posting 
notices,  (a)  Immediately  upon  receipt 
of  a  copy  of  the  executed  lease,  the  lessee 
shall  cause  the  same  to  be  recorded  with 
the  recording  officer  for  the  judicial  dis¬ 
trict  within  which  the  leased  land  is  situ¬ 
ated.  Thereafter,  the  lessee  shall  re¬ 
turn  the  recorded  lease  to  the  proper 
land  office,  which  shall  make  due 
notation  and  report  of  recordation  and 
return  the  lease  to  the  lessee. 

(b)  The  lessee  shall,  within  one  year 
after  the  date  of  issuance  of  the  lease, 
mark  the  boundaries  of  the  leased  land 
by  posting  notices  every  one-half  mile 
and  in  a  conspicuous  place  at  each  boat 
landing  in  the  leased  area  if  the  lease  is 
for  one  or  more  islands,  which  notices 
should  contain  a  description  of  the  land, 
the  name  and  address  of  the  lessee  and  a 
statement  that  it  is  occupied  for  grazing 
purposes  under  grazing  lease  identified 
by  serial  number,  date  and  tenure. 

§  63.15  Assignments  and  subleases. 
Proposed  assignments  of  a  lease,  in  whole 
or  in  part,  or  subleases,  must  be  filed  in 
triplicate  with  the  land  office  within  90 
days  from  the  date  of  execution.  Such 
assignments  or  subleases  must  contain 
all  of  the  terms  and  conditions  agreed 
upon  by  the  parties  thereto,  must  be  ac¬ 
companied  by  the  same  showing  by  the 
assignee  or  sublessee  as  is  required  by 
applicants  for  a  lease;  and  must  be  sup¬ 
ported  by  a  showing  that  the  assignee 
or  sublessee  agrees  to  be  bound  by  the 
provisions  of  the  lease.  No  assignment 
or  sublease  will  be  recognized  unless  and 
until  approved  by  the  manager. 
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§  63.16  Renewals  of  leases.  Applica¬ 
tions  for  renewal  of  grazing  leases  should 
be  filed  within  the  ninety  days  preceding 
the  expiration  of  the  period  for  which 
a  lease  is  granted.  If  it  is  determined 
that  a  renewal  lease  should  be  granted, 
the  lessee  will  be  offered  such  a  lease 
upon  such  terms  and  conditions  and  for 
such  duration  as  may  be  fixed  by  the 
authorized  officer. 

§  63.17  Driveways;  quarantine  regu¬ 
lations.  When  it  appears  necessary  for 
stock  to  regularly  cross  any  portion  of 
an  established  grazing  district,  and  un¬ 
due  injury  to  other  interests  will  not 
result,  suitable  driveways  may  be  estab¬ 
lished.  Such  driveways  will  be  as  short 
and  as  easy  of  passage  and  access  as  the 
character  of  the  country  and  the  protec¬ 
tion  of  the  other  interests  will  permit. 
They  will  be  established  with  care  for 
the  interests  of  lessees  using  adjoining 
ranges.  Where  driveways  are  reserved 
along  well-defined  routes  which  must 
be  traveled,  all  grazing  on  these  areas 
will  be  prohibited  except  by  stock  in 
transit,  unless  the  applicant  can  make 
available  an  alternate  comparable  route 
of  no  greater  difficulty  for  stock  drive¬ 
way  use  across  any  other  lands  under  his 
control,  in  which  event  a  short  term  lease 
may  be  allowed  for  lands  in  reserved 
driveways,  but  all  such  leases  will  contain 
a  special  stipulation  whereby  the  lessee 
will  permit  the  public  to  use  the  reserved 
lands  included  in  the  lease  for  the  pur¬ 
pose  for  which  it  was  reserved.  Persons 
driving  or  transporting  stock  from  one 
point  to  another  must  comply  with  the 
quarantine  regulations  prescribed  by  the 
Territorial  or  other  proper  authorities, 
and  unless  they  do  so  the  privilege  may 
be  denied  them.  The  condition  of  the 
stock  as  to  contagious  or  infectious 
diseases  will  be  determined  by  the  proper 
Federal  or  Territorial  authorities. 

5  63.18  Crossing  privileges  and  per¬ 
mits  therefor.  Crossing  permits  will 
ordinarily  not  be  required  when  the 
period  for  crossing  is  short,  when  the 
stock  will  be  driven  along  a  public  high¬ 
way  and  will  not  be  grazed  upon  the 
leased  land,  or  when  such  crossing  will 
not  interfere  with  the  grazing  district  ad¬ 
ministration  or  other  related  interests. 

(a)  Free  crossing  permits  will  be  is¬ 
sued  by  the  authorized  officer  when  good 
grazing  administration  or  the  protection 
of  other  related  interests  do  not  make 
the  issuance  of  such  permits  objection¬ 
able.  The  application  must  show  the 
number  of  stock  to  be  driven,  the  date  of 
starting,  the  approximate  period  re¬ 
quired  for  crossing,  and  the  lands  to  be 
traversed.  Applicants  for  crossing  privi¬ 
leges  must  file  their  applications  with 
the  land  office,  or  such  person  as  may  be 
designated  to  supervise  livestock  man¬ 
agement  in  the  area  involved.  It  must 
be  filed  sufficiently  in  advance  of  the  date 
when  such  privilege  is  to  begin  so  as  to 
enable  the  proper  officer  to  handle  the 
details  of  the  crossing  and  to  give  such 
sufficient  notice  of  the  proposed  crossing 
privilege  to  the  lessee  thereof  as  will  en¬ 
able  him  to  remove  his  animals  from  the 
line  of  crossing,  if  he  so  desires. 

(b)  Applications  for  crossing  permits 
may  be  made  either  in  person  or  by  let¬ 
ter,  and  permits  may  be  issued  to  either 


the  owner  or  persons  in  charge  of  the 
6tock. 

(c)  If  the  land  to  be  crossed  is  unen¬ 
closed  and  the  lessee  thereof  does  not 
desire  to  waive  the  right  to  its  exclusive 
use,  the  stock  must  be  so  handled  that 
the  animals  will  remain  on  the  approved 
route  of  travel. 

(d)  If  a  shipping  point  within  a  graz¬ 
ing  district  is  the  only  one  reasonably  ac¬ 
cessible  to  persons  grazing  stock  outside 
that  grazing  district,  crossing  privileges 
may  be  allowed  over  leased  areas  under 
such  restrictions  as  are  necessary  to  pro¬ 
tect  the  interests  of  the  lessee. 

§  63.19  Rights  reserved;  public  land 
laws  applicable.  Grazing  leases,  per¬ 
mits,  or  allotments  under  this  part  shall 
be  subordinated  to,  and  shall  be  subject 
to  modification  or  revocation  by  the  man¬ 
ager  to  the  extent  necessary  to  permit: 

(a)  The  development  of  the  mineral 
resources  of  the  lands. 

(b)  The  protection,  development  and 
utilization  of  the  forests  and  water  re¬ 
sources  on  the  lands. 

(c)  The  use  of  such  lands  for  agricul¬ 
tural  purposes. 

(d)  The  protection,  development  and 
utilization  of  such  other  resources  as 
may  be  of  greater  benefit  to  the  public. 

(e)  The  allowance  of  applications  or 
the  granting  of  rights,  permits,  leases  or 
uses  pursuant  to  the  public-land  laws, 
where  the  same  will  either  be  in  the  pub¬ 
lic  interest  or  will  not  unduly  interfere 
with  the  use  of  the  land  for  grazing 
purposes. 

(f)  The  temporary  closing  of  portions 
of  the  leased  area  to  grazing  whenever, 
because  of  improper  handling  of  the 
stock,  overgrazing,  fire  or  other  cause, 
such  action  is  deemed  necessary  to  re¬ 
store  the  range  to  its  normal  condition. 

§  63.20  Termination  of  lease;  cancel¬ 
lation.  The  Manager  may  terminate  a 
lease  at  the  request  of  the  lessee,  if  the 
lessee  shall  make  satisfactory  showing 
that  such  termination  will  not  adversely 
affect  the  public  interest  and  has  paid  all 
charges  due  the  Government  thereunder. 
A  lease  may  be  canceled  if  the  lessee 
shall  fail  to  comply  with  any  of  the  pro¬ 
visions  of  this  part,  or  of  the  lease. 
No  lease  will  be  canceled  for  default 
until  the  lessee  has  been  formally  ad¬ 
vised  of  the  default  in  complying  with 
the  provisions  of  the  lease  and  afforded 
an  opportunity  to  make  a  showing  as  to 
why  the  lease  should  not  be  canceled. 

§  63.21  Liens;  removal  of  improve¬ 
ments,  fixtures  and  personal  property. 

(a)  A  lien  for  all  payments  which  become 
due  under  the  lease  is  reserved  to  the 
United  States  on  all  improvements,  fix¬ 
tures,  and  personal  property  (including 
the  livestock)  of  the  lessee  on  the  leased 
area.  Such  improvements,  fixtures,  or 
personal  property  (other  than  livestock) 
may  not  be  removed  from  the  lands  un¬ 
less  all  moneys  due  the  United  States 
under  the  lease  have  been  paid. 

(b)  If  the  lessee  on  or  before  the  ter¬ 
mination  of  his  lease  notifies  the  land 
office  of  his  determination  to  leave  on 
the  land  improvements  the  construction 
or  maintenance  of  which  has  been  au¬ 
thorized,  no  other  person  shall  use  or 
occupy,  under  any  grazing  lease  or  entry 


under  any  public-land  law,  the  land  on 
which  such  improvements  are  located 
until  there  has  been  paid  to  the  person 
entitled  thereto  the  value  of  such  im¬ 
provements.  If  the  interested  parties 
are  unable  to  reach  an  agreement  as  to 
such  value,  the  amount  may  be  fixed  by 
the  authorized  officer.  All  such  agree¬ 
ments,  to  be  effective,  must  be  approved 
by  the  authorized  officer.  The  failure  of 
the  subsequent  lessee  to  pay  the  former 
lessee  in  accordance  with  such  agree¬ 
ment  will  be  just  cause  for  the  cancella¬ 
tion  of  the  lease. 

(c)  The  lessee  shall  be  given  90  days 
from  the  date  of  the  termination  of  this 
lease  by  expiration  or  forfeiture,  in  the 
absence  of  an  agreement  to  the  contrary 
and  if  all  rental  charges  due  the  Govern¬ 
ment  have  been  paid,  to  remove  all  per¬ 
sonal  property  belonging  to  him,  together 
with  any  fence,  building,  corral,  or  other 
removable  range  improvements  owned 
by  him.  All  such  property  which  is  not 
removed  within  the  time  mentioned  shall 
become  the  property  of  the  United 
States. 

§  63.22  Appeals.  An  appeal  pursuant 
to  the  rules  of  practice  Part  221  of  this 
chapter,  may  be  taken  from  the  decision 
of  the  authorized  officer  of  the  Bureau 
of  Land  Management. 


Part  64 — Homesites  or  Headquarters 

PURCHASE  OF  TRACTS  NOT  EXCEEDING  5  ACRES, 
ON  SHOWING  AS  TO  EMPLOYMENT  OR  BUSI¬ 
NESS 

Sec 

64.1  Statutory  authority. 

64.2  Purpose  of  statute. 

64.3  Notice  of  initiation  of  claim. 

64.4  Use  of  lands. 

64.5  Form  and  contents  of  applications. 

64.6  Time  for  filing  application. 

PURCHASE  OF  TRACTS  NOT  EXCEEDING  5  ACRES, 
WITHOUT  SHOWING  AS  TO  EMPLOYMENT  OB 
BUSINESS 

64.7  Statutory  authority. 

64.8  Notice  of  initiation  of  claim. 

64.9  Form  of  notice. 

64.10  Failure  to  file  notice. 

64.11  Recording  fee. 

64.12  Form  and  contents  of  application. 

64.13  Applications  by  veterans  of  World  War 

II,  or  of  the  Korean  conflict. 

64.14  Time  for  filing  application. 

64.15  Publication  and  posting. 

Authority:  §§  64.1  to  64.15  issued  under 
sec.  10,  30  Stat.  413,  as  amended;  48  U.  S.  C. 
461. 

Cross  References:  For  general  homestead 
regulations,  see  Part  166  of  this  chapter;  for 
homesteads  in  Alaska,  see  Part  65  of  this 
chapter.  For  home  and  industrial  sites  in 
Alaska,  see  36  CFR  251.7.  For  lease  or  sale 
of  small  tracts  in  Alaska  for  home,  cabin, 
camp,  health,  convalescent,  recreational  or 
business  sites,  see  Part  257  of  this  chapter. 

PURCHASE  OF  TRACTS  NOT  EXCEEDING  5  ACRES, 
ON  SHOWING  AS  TO  EMPLOYMENT  OR 
BUSINESS 

§  64.1  Statutory  authority.  The  act 
of  March  3, 1927  (44  Stat.  1364;  48  U.  S.  C. 
461)  authorizes  the  sale  as  a  homestead 
or  headquarters  of  not  to  exceed  5  acres 
of  unreserved  public  lands  in  Alaska,  not 
including  mineral,  coal,  oil  or  gas  lands,  at 
the  rate  of  $2.50  per  acre,  to  any  citizen 
of  the  United  States  21  years  of  age  em¬ 
ployed  by  citizens  of  the  United  States, 
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associations  of  such  citizens,  or  by  corpo¬ 
rations  organized  under  the  laws  of  the 
United  States,  or  of  any  State  or  Terri¬ 
tory,  whose  employer  is  engaged  in  trade, 
manufacture,  or  other  productive  indus¬ 
try  in  Alaska,  and  to  any  such  person  who 
is  himself  engaged  in  trade,  manufac¬ 
ture  or  other  productive  industry  in 
Alaska. 

§  64.2  Purpose  of  statute.  The  pur¬ 
pose  of  this  statute  is  to  enable  fisher¬ 
men,  trappers,  traders,  manufacturers,  or 
others  engaged  in  productive  industry  in 
Alaska  to  purchase  small  tracts  of  un¬ 
reserved  land  in  the  Territory,  not  ex¬ 
ceeding  5  acres,  as  homesteads  or  head¬ 
quarters. 

§  64.3  Notice  of  initiation  of  claim. 
A  notice  of  the  initiation  of  a  claim  under 
the  act  of  March  3,  1927,  must  designate 
the  kind  of  trade,  manufacture,  or  other 
productive  industry  in  connection  with 
which  the  claim  is  maintained  or  de¬ 
sired,  and  identify  its  ownership.  The 
procedure  as  to  notices  will  be  governed 
in  other  respects  by  the  provisions  of 
§§  64.8  to  64.11. 

§  64.4  Use  of  lands.  Care  will  be 
taken  in  all  cases  before  patent  issues 
to  see  that  the  lands  applied  for  are  used 
for  the  purposes  contemplated  by  the  said 
act  of  March  3, 1927,  and  that  they  are  not 
used  for  any  purpose  inconsistent  there¬ 
with. 

§  64.5  Form  and  contents  of  applica¬ 
tions.1  Applications  under  the  act  of 
March  3,  1927,  must  be  filed  in  duplicate 
in  the  land  office  for  the  district  in  which 
the  land  is  situated,  and  the  claim  must 
be  in  reasonably  compact  form. 

An  application  need  not  be  under  oath 
but  must  be  signed  by  the  applicant  and 
corroborated  by  the  statements  of  two 
persons  and  must  show  the  following 
facts: 

(a)  The  age  and  citizenship  of  appli¬ 
cant. 

(b)  The  actual  use  and  occupancy  of 
the  land  for  which  application  is  made 
for  a  homestead  or  headquarters. 

(c)  The  date  when  the  land  was  first 
occupied  as  a  homestead  or  headquarters. 

(d)  The  nature  of  the  trade,  business, 
or  productive  industry  in  which  applicant 
or  his  employer,  whether  a  citizen,  an 
association  of  citizens,  or  a  corporation, 
is  engaged. 

(e)  The  location  of  the  tract  applied 
for  with  respect  to  the  place  of  business 
and  other  facts  demonstrating  its  adapt¬ 
ability  to  the  purpose  of  a  homestead  or 
headquarters. 

(f)  That  no  portion  of  the  tract  ap¬ 
plied  for  is  occupied  or  reserved  for  any 
purpose  by  the  United  States,  or  occu¬ 
pied  or  claimed  by  any  natives  of  Alaska, 
or  occupied  as  a  town  site  or  missionary 
station  or  reserved  from  sale,  and  that 
the  tract  does  not  include  improvements 
made  by  or  in  possession  of  another  per¬ 
son,  association,  or  corporation. 

(g)  That  at  the  date  of  the  initiation 
of  the  claim  the  land  was  not  within  a 

1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wUlfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  jurisdiction. 


distance  of  80  rods  along  any  navigable 
water  from  any  horn esite  or  headquarter 
site  authorized  by  the  acts  of  March  3, 
1927  and  May  26,  1934  (44  Stat.  1364;  48 
Stat.  809;  48  U.  S.  C.  461),  or  from  any 
location  theretofore  made  with  soldiers’ 
additional  rights,  or  from  any  trade  and 
manufacturing  site,  homestead,  Indian 
or  Eskimo  allotment,  or  school  indem¬ 
nity  selection.  This  showing,  however, 
is  not  required  where  petition  for  restora¬ 
tion  based  on  an  equitable  claim  is  filed 
with  the  application,  or  the  land  has 
been  restored  from  reservation. 

(h)  That  the  land  is  not  included 
within  an  area  which  is  reserved  because 
of  springs  thereon.  All  facts  as  to  medic¬ 
inal  or  other  springs  must  be  stated,  in 
accordance  with  §  292.8  of  this  chapter. 

(i)  That  no  part  of  the  land  is  valu¬ 
able  for  coal,  oil,  gas,  or  other  valuable 
mineral  deposits  and  that  at  the  date 
of  location  no  part  of  the  land  was 
claimed  under  the  mining  laws. 

(j)  If  the  land  desired  for  purchase 
is  surveyed,  the  application  must  include 
a  description  of  the  tract  by  aliquot  parts 
of  legal  subdivisions,  not  exceeding  5 
acres.  If  the  tract  is  situated  in  the 
fractional  portion  of  a  sectional  lotting, 
the  lot  may  be  subdivided;  where  such 
subdivision,  however,  would  result  in 
narrow  strips  or  other  areas  containing 
less  than  2%  acres,  not  suitable  for  dis¬ 
posal  as  separate  units,  such  adjoining 
excess  areas,  in  the  discretion  of  the  au¬ 
thorized  officer  and  with  the  consent  of 
the  applicant,  may  be  included  with  the 
tract  applied  for,  without  subdividing 
and  the  application  will  be  amended 
accordingly.  Where  a  supplemental  plat 
is  required,  to  provide  a  proper  descrip¬ 
tion,  it  will  be  prepared  at  the  time  of 
approval  of  the  application. 

(k)  If  the  land  is  unsurveyed,  the  ap¬ 
plication  must  be  accompanied  by  a  peti¬ 
tion  for  survey,  describing  the  tract 
applied  for  with  as  much  certainty  as 
possible,  without  actual  survey,  not  ex¬ 
ceeding  5  acres,  and  giving  the  approxi¬ 
mate  latitude  and  longitude  of  one 
corner  of  the  claim. 

Cross  References:  See  the  following  parts 
in  this  subchapter:  For  soldiers’  additional 
rights.  Part  61;  for  Indian  and  Eskimo  allot¬ 
ments,  Part  67;  for  mining  claims,  Part  69; 
for  school  indemnity  selections,  Part  76; 
for  shore  space,  Part  77;  for  trade  and  manu¬ 
facturing  sites,  Part  81. 

§  64.6  Time  for  filing  application. 
Application  to  purchase  a  claim,  along 
with  the  required  proof  or  showing,  must 
be  filed  within  5  years  after  the  filing 
of  notice  of  the  claim. 

PURCHASE  OF  TRACTS  NOT  EXCEEDING  5 

ACRES,  WITHOUT  SHOWING  AS  TO  EM¬ 
PLOYMENT  OR  BUSINESS 

§  64.7  Statutory  authority.  The  act 
of  May  26,  1934  (48  Stat.  809;  48  U.  S.  C. 
461)  amended  section  10  of  the  act  of 
May  14,  1898  (30  Stat.  413),  as  amended 
by  the  act  of  March  3,  1927  (44  Stat. 
1364),  so  as  to  provide  that  any  citizen, 
after  occupying  land  of  the  character 
described  in  said  section  as  a  homestead 
or  headquarters,  in  a  habitable  house  not 
"less  than  5  months  each  year  for  3  years, 
may  purchase  such  tract,  not  exceeding 
5  acres,  in  a  reasonably  compact  form, 
without  a  showing  as  to  his  employment 


or  business,  upon  the  payment  of  $2.50 
per  acre,  the  minimum  payment  for  any 
one  tract  to  be  $10. 

§  64.8  Notice  of  initiation  of  claim. 
Any  qualified  person  initiating  a  claim 
on  or  after  April  29,  1950,  under  the  act 
of  May  26,  1934,  must  file  notice  of  the 
claim  for  recordation  in  the  land  office 
for  the  district  in  which  the  land  is  sit¬ 
uated,  within  90  days  after  such  initia¬ 
tion.  Where  on  April  29,  1950,  such  a 
claim  was  held  by  a  qualified  person, 
such  person  must  file  notice  of  the  claim 
in  the  proper  land  office  within  90  days 
from  that  date. 

§  64.9  Form  of  notice.  The  notice 
must  be  filed  on  Form  4-1154,  in  tripli¬ 
cate  if  the  land  is  unsurveyed,  or  in  dup¬ 
licate  if  surveyed,  and  shall  contain:  (a) 
The  name  and  address  of  the  claimant, 

(b)  age  and  citizenship,  (c)  date  of 
settlement  and  occupancy,  and  (d)  the 
description  of  the  land  by  legal  sub¬ 
divisions,  section,  township  and  range,  if 
surveyed,  or,  if  unsurveyed,  by  metes  and 
bounds  with  reference  to  some  natural 
object  or  permanent  monument,  giving, 
if  desired,  the  approximate  latitude  and 
longitude. 

§  64.10  Failure  to  file  notice.  Unless 
a  notice  of  the  claim  is  filed  within  the 
time  prescribed  in  §  64.8,  no  credit  shall 
be  given  for  occupancy  of  the  site  prior 
to  filing  of  notice  in  the  proper  land  of¬ 
fice,  or  application  to  purchase,  which¬ 
ever  is  earlier. 

§  64.11  Recording  fee.  The  notice  of 
the  claim  must  be  accompanied  by  a  re¬ 
mittance  of  $10.00,  which  will  be  applied 
as  a  service  charge  for  recording  the 
notice,  ancl  will  not  be  returnable,  except 
in  cases  where  the  notice  is  not  accept¬ 
able  to  the  land  office  for  recording  be¬ 
cause  the  land  is  not  subject  to  the  form 
of  disposition  specified  in  the  notice. 

§  64.12  Form  and  contents  of  applica¬ 
tion.  Applications  under  the  act  of  May 
26,  1934,  must  be  filed  in  duplicate,  if  for 
surveyed  land,  and  in  triplicate,  if  for  un¬ 
surveyed  land,  in  the  land  office  for  the 
district  within  which  the  land  is  situated. 

An  application  need  not  be  under  oath 
but  must  be  signed  by  the  applicant  and 
corroborated  by  the  statements  of  two 
persons  and  must  show  the  following 
facts : 

(a)  Full  name,  post  office  address  and 
age  of  applicant. 

(b)  Whether  the  applicant  is  a  native- 
born  or  naturalized  citizen  of  the  United 
States,  and  if  naturalized,  evidence  of 
such  naturalization  must  be  furnished. 

(c)  A  description  of  the  habitable 
house  on  the  land,  the  date  when  it  was 
placed  on  the  land,  and  the  dates  each 
year  from  which  and  to  which  the  appli¬ 
cant  has  resided  in  such  house. 

(d)  That  no  portion  of  the  tract  ap¬ 
plied  for  is  occupied  or  reserved  for  any 
purpose  by  the  United  States,  or  occupied 
or  claimed  by  any  native  of  Alaska,  or 
occupied  as  a  townsite,  or  missionary 
station,  or  reserved  from  sale,  and  that 
the  tract  does  not  include  improvements 
made  by  or  in  the  possession  of  any  other 
person,  association,  or  corporation. 

(e)  That  at  the  date  of  the  initiation 
of  the  claim  the  land  was  not  within  a 
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distance  of  80  rods  along  any  navigable 
water  from  any  homesite  or  headquarter 
site  authorized  by  the  acts  of  March  3, 
1927  and  May  26,  1934  (44  Stat.  1364;  48 
Stat.  809;  48  U.  S.  C.  461),  or  from  any 
location  theretofore  made  with  soldiers’ 
additional  rights,  or  from  any  trade  and 
manufacturing  site,  homestead,  Indian 
or  Eskimo  allotment,  or  school  indemnity 
selection.  This  showing,  however,  is  not 
required  where  a  petition  for  restoration, 
based  on  an  equitable  claim  is  filed  with 
the  application,  or  the  land  has  been  re¬ 
stored  from  reservation. 

(f)  That  the  land  is  not  included 
within  an  area  which  is  reserved  because 
of  hot,  medicinal  or  other  springs,  as 
explained  in  §  292.8  of  this  chapter.  If 
there  be  any  such  springs  upon  or  ad¬ 
jacent  to  the  land,  on  account  of  which 
the  land  is  reserved,  the  facts  relative 
thereto  must  be  set  forth  in  full. 

(g)  That  no  part  of  the  land  is  valu¬ 
able  for  coal,  oil,  gas  or  other  valuable 
mineral  deposits,  and  that  at  the  date 
of  settlement  no  part  of  the  land  was 
claimed  under  the  mining  laws. 

(h)  That  the  applicant  has  not  there¬ 
tofore  applied  for  land  under  said  act, 
or  if  he  has  previously  purchased  a  tract 
he  should  make  a  full  showing  as  to  the 
former  purchase  and  the  necessity  for 
the  second  application. 

(i)  An  application  for  surveyed  land 
must  describe  the  land  by  aliquot  parts 
of  legal  subdivisions,  not  exceeding  5 
acres.  If  the  tract  is  situated  in  the 
fractional  portion  of  a  sectional  lotting, 
the  lot  may  be  subdivided;  where  such 
subdivision,  however,  would  result  in 
narrow  strips  or  other  areas  containing 
less  than  2Y2  acres,  not  suitable  for  dis¬ 
posal  as  separate  units,  such  adjoining 
excess  areas,  in  the  discretion  of  the 
authorized  officer  and  with  the  consent 
of  the  applicant,  may  be  included  with 
the  tract  applied  for,  without  subdivid¬ 
ing,  and  the  application  will  be  amended 
accordingly.  Where  a  supplemental  plat 
is  required  to  provide  a  proper  descrip¬ 
tion,  it  will  be  prepared  at  the  time  of 
approval  of  the  application. 

(j)  All  applications  for  unsurveyed 
land  must  be  accompanied  by  a  petition 
for  survey,  describing  the  land  applied 
for  with  as  much  certainty  as  possible, 
without  actual  survey,  not  exceeding  5 
acres,  and  giving  the  approximate  lati¬ 
tude  and  longitude  of  one  corner  of  the 
claim. 

Note:  See  cross  references  following  §  64.5. 

§  64.13  Applications  by  veterans  of 
World  War  II  or  of  the  Korean  conflict. 
Upon  the  restoration  or  opening  of  sur¬ 
veyed  public  lands  in  Alaska  wjth  a 
preference  right  of  application  to  veter¬ 
ans  of  World  War  II  or  of  the  Korean 
conflict,  pursuant  to  section  4  of  the  act 
of  September  27,  1944  (58  Stat.  748; 
43  U.  S.  C.  282),  as  amended,  such  vet¬ 
erans  may  file  applications  for  home  or 
headquarter  sites  on  such  lands  under 
the  act  of  May  26,  1934  (48  Stat.  809; 
48  U.  S.  C.  461).  Preference  right  ap¬ 
plications  filed  by  such  veterans  must 
describe  the  land  desired  in  terms  of 
the  public  land  surveys  and  must  give 
all  of  the  information  required  by  §  64.12, 
except  as  to  the  erection  of  a  habitable 
house  on  the  land  and  compliance  with 
the  law  in  the  matter  of  residence.  No 


payment  will  be  required  until  proof  of 
compliance  with  the  residence  require¬ 
ments  has  been  made.  Such  an  appli¬ 
cant  will  be  required  to  establish 
residence  upon  the  land  in  a  habitable 
house  within  6  months  from  the  date 
of  the  notice  of  the  allowance  of  his 
application.  An  extension  of  time  to 
establish  residence  may  be  granted 
under  the  conditions  under  which  it  may 
be  granted  to  a  homestead  entryman. 
During  the  first  year  after  establishing 
residence  the  claimant  will  be  required 
to  reside  upon  the  land  for  a  period  of  at 
least  5  months.  He  may  claim  credit  on 
the  period  of  residence  required  by  the 
act  of  May  26, 1934,  for  military  or  naval 
service  in  like  manner  as  is  provided  in 
the  case  of  homestead  entries. 

§  64.14  Time  for  filing  application. 
Except  as  provided  in  §  64.13,  applica¬ 
tion  to  purchase  a  claim,  along  with  the 
required  proof  or  showing,  must  be  filed 
within  5  years  after  the  filing  of  notice 
of  the  claim. 

§  64.15  Publication  and  posting.  In 
the  matter  of  publication  and  posting 
these  applications  will  be  governed  by 
the  instructions  given  in  connection  with 
applications  for  soldiers’  additional 
homestead  entries  as  set  out  in  §  61.13  of 
this  chapter. 
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HOMESTEADS  UNDER  THE  ACT  OF  MAY  14, 
1898,  AS  AMENDED  1 

§  65.1  Lands  subject  to  settlement 
and  homestead  entry }  All  unappropri¬ 
ated  public  lands  in  Alaska  adaptable  to 
any  agricultural  use  are  subject  to  home¬ 
stead  settlement,  and,  when  surveyed,  to 
homestead  entry,  if  they  are  not  mineral 
or  saline  in  character,  are  not  occupied 
for  the  purpose  of  trade  or  business  and 
have  not  been  embraced  within  the 
limits  of  any  withdrawal,  reservation  or 
incorporated  town  or  city. 

§  65.2  Form  of  settlement  on  unsur¬ 
veyed  land.  A  settlement  claim  on  un¬ 
surveyed  land  must  be  rectangular  in 
form,  not  more  than  1  mile  in  length, 
located  by  lines  running  north  and  south, 
according  to  the  true  meridian,  the  four 
corners  being  marked  by  permanent 
monuments,  unless  a  departure  from 
such  restrictions  is  authorized  by  the 
act  of  April  13,  1926  (44  Stat.  243;  48 
U.  S.  C.  379,  380,  380a).  The  said  act 
permits  a  departure  from  the  restric¬ 
tions  mentioned  where  by  reason  of  local 
or  topographic  conditions  it  is  not  feas¬ 
ible  or  economical  to  include  in  rectan¬ 
gular  form  with  cardinal  boundaries  the 
lands  desired.  Under  the  conditions 
recited  in  the  law  as  justifying  such 
departure,  it  will  be  sufficient  that  the 
claims  shall  be  compact  and  approxi¬ 
mately  rectangular  in  form  and  where  a 
departure  from  cardinal  courses  in  the 
direction  of  boundary  lines  is  necessary 
in  order  to  include  the  lands  desired 
there  will  be  no  restriction  as  to  the 
amount  of  such  departure.  The  modifi¬ 
cation  of  former  practice  in  the  matter 
of  form  and  direction  of  boundaries  is  not 
to  be  construed,  however,  as  authorizing 
the  lines  of  the  claims  to  be  unduly  ex¬ 
tended  in  any  such  manner  as  will  be 
productive  of  long  narrow  strips  of  land 
departing  materially  from  the  compact¬ 
ness  of  the  tract  as  a  whole. 

§  65.3  Notice  of  settlement,  (a)  A 
person  making  settlement  on  or  after 
April  29,  1950  on  unsurveyed  land,  in 
order  to  protect  his  rights,  must  file  a 
notice  of  the  settlement  for  recordation 
in  the  land  office  for  the  district  in  which 
the  land  is  situated,  and  post  a  copy 
thereof  on  the  land,  within  90  days  after 
the  settlement.  Where  settlement  is 
made  on  surveyed  lands,  the  settler,  in 
order  to  protect  his  rights,  must  file  a 
notice  of  the  settlement  for  recordation. 


1  The  homestead  laws  were  extended  to 
Alaska  by  the  act  of  May  14,  1898  (30  Stat. 
409;  48  U.  S.  C.  371),  which  was  amended  by 
the  acts  of  March  3,  1903  (32  Stat.  1028; 
48  U.  S.  C.  371),  July  8,  1916  (39  Stat.  352; 
48  U.  S.  C.  373-375,  378),  June  28,  1918  (40 
Stat.  632;  48  U.  S.  C.  373-375,  378)  and  April 
13.  1926  (44  Stat.  243;  48  U.  S.  C.  379,  380, 
380a). 
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or  application  to  make  homestead  entry, 
in  the  land  office  for  the  district  in 
which  the  land  is  located  within  90  days 
after  settlement. 

(b)  Any  person  maintaining  a  settle¬ 
ment  claim  on  April  29, 1950,  on  surveyed 
or  unsurveyed  public  hind,  shall  file  no¬ 
tice  of  the  initiation  of  the  claim  in  the 
land  office  for  the  district  in  which  the 
land  is  situated,  (1)  within  90  days  from 
that  date,  if  the  notice  of  location  had 
not  theretofore  been  filed  in  the  record¬ 
ing  district,  or  (2)  within  two  years  from 
April  29,  1950,  if  notice  of  the  location 
had  theretofore  been  filed  in  the  record¬ 
ing  district. 

§  65.3a  Form  of  notice.  The  notice 
must  be  filed  on  Form  4-1154,  in  tripli¬ 
cate  if  the  land  is  unsurveyed,  or  in 
duplicate  if  surveyed  and  shall  contain: 
(a)  The  name  and  address  of  the  set¬ 
tler,  (b)  age  and  citizenship;  (c)  date 
of  settlement,  and  (d)  the  description  of 
the  land  by  legal  subdivisions,  section, 
townrhip  and  range,  if  surveyed,  or,  if 
unsurveyed,  by  metes  and  bounds  with 
reference  to  some  natural  object  or  per¬ 
manent  monument,  giving,  if  desired, 
the  approximate  latitude  and  longitude. 

§  65.3b  Failure  to  file  notice.  Unless 
a  notice  of  the  claim  is  filed  within  the 
time  prescribed  in  §  65.3,  no  credit  shall 
be  given  for  residence  and  cultivation 
had  prior  to  the  filing  of  notice,  petition 
for  free  survey,  or  application  to  make 
entry,  whichever  is  earliest. 

§  65.3c  Recordation  fee.  The  notice 
of  settlement  claim  must  be  accompanied 
by  a  remittance  of  $10.00,  which  will  be 
applied  as  a  service  charge  for  recording 
the  notice  and  will  not  be  returnable, 
except  in  cases  where  the  notice  is  not 
acceptable  to  the  land  office  for  recording 
because  the  land  is  not  subject  to  home¬ 
stead  settlement. 

§  65.4  Marking  corners  of  claim  on 
unsurveyed  lands;  rights  acquired  by  set¬ 
tlement  on  surveyed  lands,  (a)  A  settler 
on  unsurveyed  land  is  required  to  mark 
the  claim  by  permanent  monuments  at 
each  corner,  in  order  to  establish  the 
boundaries  thereof. 

(b)  Settlement  on  any  part  of  a  sur¬ 
veyed  quarter-section  subject  to  home¬ 
stead  entry  gives  the  right  to  enter  all 
of  the  quarter  section;  but  if  a  settler 
desires  to  initiate  a  claim  to  surveyed 
tracts  which  form  part  of  more  than  one 
technical  quarter-section,  he  should 
define  the  claim  by  placing  some  im¬ 
provements  on  each  of  the  smallest  sub¬ 
divisions  claimed. 

§  65.5  Form  of  application .*  Applica¬ 
tion  to  make  homestead  entry  for  lands 
in  Alaska  should  be  presented  on  Form 
4-007,  the  form  prescribed  for  homestead 
entries  under  section  2289,  Revised  Stat¬ 
utes  (43  U.  S.  C.  161,  171). 

§  65.6  Showing  to  accompany  ap¬ 
plication.  Each  application  on  the  pre¬ 
scribed  form  should  be  accompanied  by 
a  corroborated  statement  showing: 


* 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wUlfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
matter  within  its  Jurisdiction. 


(a)  That  the  land  applied  for  does  not 
extend  more  than  160  rods  along  the 
shore  of  any  navigable  water  or  that  the 
restriction  as  to  length  of  claim  has  been 
waived  and  that  at  the  date  of  the  initia¬ 
tion  of  the  claim  the  land  was  not  with¬ 
in  a  distance  of  80  rods  along  any  such 
water  from  any  homesite  or  head¬ 
quarter  site  authorized  by  the  acts  of 
March  3, 1927,  and  May  26, 1934  (44  Stat. 
1364;  48  Stat.  809;  48  U.  S.  C.  461),  or 
from  any  location  theretofore  made  with 
soldiers’  additional  rights  or  trade  and 
manufacturing  site,  homestead,  Indian 
or  Eskimo  allotment,  or  school  indemnity 
selection.  This  showing,  however,  is  not 
required  where  a  petition  for  restoration 
based  on  an  equitable  claim  is  filed  with 
the  application,  or  the  land  has  been  re¬ 
stored  from  the  reservation. 

(b)  That  the  land  is  not  within  an  area 
which  is  reserved  because  of  springs 
thereon.  All  facts  relative  to  medicinal 
or  other  springs  must  be  stated,  as  set 
forth  in  §  292.8  of  this  chapter. 

Cross  References:  For  Indian  and  Eskimo 
allotments.  Part  67;  for  school  indemnity  se¬ 
lections,  Part  76;  for  shore  space.  Part  77; 
for  soldiers’  additional  rights,  Part  61;  for 
trade  and  manufacturing  sites,  Part  81. 

i  65.8  Description  and  contiguity  of 
lands.  A  homestead  application  must 
describe  the  lands  desired  according  to 
legal  subdivisions  as  shown  by  the  plat 
of  survey,  and,  excepting  that  it  must 
thus  conform  and  that  the  lands  must  be 
contiguous,  there  is  no  restriction  as  to 
the  shape  of  the  tract  which  may  be 
entered.  Where  a  settlement  was  made 
and  a  location  notiqe  posted  and  filed  for 
record  before  the  extension  of  the  sur¬ 
veys,  the  application  should  make  ref¬ 
erence  thereto ;  it  should  be  stated  also  to 
what  extent  the  land  applied  for  is  dif¬ 
ferent  from  that  covered  by  the  notice; 
and  the  settler  may  not  abandon  all  of 
the  subdivisions  covered  by  the  location 
unless  a  showing  is  made  which  would 
justify  amendment  of  his  claim. 

§  65.9  Area  subject  to  appropriation. 
A  homestead  settlement  or  entry  in 
Alaska  is  restricted  to  160  acres,  except 
in  the  case  of  a  settlement  made  before 
July  8,  1916,  or  an  entry  based  thereon, 
which  may  include  as  much  as  320  acres, 
provided  notice  of  the  settlement  was 
filed  for  record  in  the  recording  district 
in  which  the  land  is  situated  within  90 
days  after  the  settlement  was  made  and 
the  settlement  was  duly  maintained  until 
the  filing  of  the  application  for  entry 
and  provided  the  applicant  has  not  ex¬ 
hausted  his  homestead  right  in  whole  or 
in  part  in  the  United  States. 

§  65.10  Limitation  of  acreage.  The 
act  of  August  30,  1890  (26  Stat.  391  r  43 
U.  S.  C.  212),  provides  that  no  person 
who  shall,  after  the  passage  of  the  act, 
enter  upon  any  of  the  public  lands  with 
a  view  to  occupation,  entry,  or  settlement 
under  any  of  the  public  land  laws  shall 
be  permitted  to  acquire  title  to  more  than 
320  acres  in  the  aggregate,  under  all  of 
said  laws.  A  former  homestead  entry 
outsMe  of  Alaska  is  not  counted  as  a  part 
of  t»s  acreage  in  connection  with  a 
homestead  entry  of  160  acres  in  Alaska. 
The  fact  that  one  may  have  acquired 
title  to  160  acres  under  the  homestead 


laws,  or  other  agricultural  public  land 
laws,  outside  of  Alaska,  since  August  30, 
1890,  does  not  disqualify  him  from  en¬ 
tering  320  acres  under  the  homestead 
laws  in  Alaska,  based  on  settlement  made 
prior  to  July  8,  1916. 

§  65.11  Qualifications  required.  Any 
person  who  is  qualified  to  make  an  ordi¬ 
nary  homestead  entry  in  the  United 
States  under  section  2289,  Revised  Stat¬ 
utes  (43  U.  S.  C.  161,  171) ,  is  qualified 
to  make  homestead  entry  in  Alaska,  and 
a  former  homestead  entry  outside  of 
Alaska  does  not  bar  the  claimant’s  right 
to  make  entry  in  that  Territory  for  not 
exceeding  160  acres. 

§  65.12  Second  entries.  No  showing 
is  required  of  an  applicant  for  160  acres 
in  the  Territory  as  to  a  former  homestead 
entry  outside  of  the  Territory,  but  if  the 
applicant  has  made  homestead  entry  or 
filed  a  location  notice  of  a  settlement  in 
the  Territory  and  failed  to  perfect  title  to 
the  land,  he  must,  in  connection  with  an¬ 
other  application  to  make  homestead  en¬ 
try  in  the  Territory,  make  the  showing 
required  by  the  act  of  September  5,  1914 
(38  Stat.  712;  43  U.  S.  C.  182),  explained 
in  §§  166.54-166.77  of  this  chapter. 

§  65.13  Additional  entries.  Any  per¬ 
son  otherwise  qualified  who  has  made 
final  proof  on  an  entry  for  less  than  160 
acres  may  make  an  additional  entry  for 
contiguous  land  under  the  act  of  April 
28,  1904  (33  Stat.  527;  43  U.  S.  C.  213), 
or  for  noncontiguous  land  under  the  act 
of  March  2, 1889  (25-  Stat.  854;  43  U.  S.  C. 
214)  for  such  area  as  when  added  to  the 
area  previously  entered  will  not  exceed 
160  acres.  The  requirements  in  connec¬ 
tion  with  such  entries  are  set  forth  in 
§§  166.67-166.73  of  this  chapter.  An  ad¬ 
ditional  entry  under  the  act  of  April  28, 
1904,  is  not  subject  to  commutation. 

§  65.14  Law  under  which  homestead 
must  be  perfected.  All  homestead  claims 
in  Alaska  must  be  perfected  under  and 
in  accordance  with  the  provisions  of  the 
3-year  homestead  law  of  June  6, 1912  (37 
Stat.  123;  43  U.  S.  C.  164,  169,  218),  and 
regulations  thereunder. 

§  65.15  Establishment  of  residence. 
Residence  must  be  established  upon  the 
claim  within  6  months  after  the  date  of 
the  entry  or  the  recording  of  the  location 
notice,  as  the  case  may  be;  but  an  exten¬ 
sion  of  not  more  than  6  months  may  be 
allowed  upon  application  duly  filed,  in 
which  the  entryman  shows  by  his  own 
statement,  and  that  of  two  witnesses,  that 
residence  could  not  be  established  within 
the  first  6  months,  for  climatic  reasons, 
or  oh  account  of  sickness,  or  other  un¬ 
avoidable  cause. 

§  65.16  Leave  of  absence.  A  leave  of 
absence  for  1  year  or  less  may  be  granted 
by  the  manager  to  a  homesteader  who 
has  established  actual  residence  on  the 
land  where  failure  or  destruction  of 
crops,  sickness,  or  other  unavoidable  cas¬ 
ualty  has  prevented  him  from  supporting 
himself  and  those  dependent  upon  him 
by  cultivation  of  the  land. 

§  65.17  Period  of  residence  and  amount 
of  cultivation  required,  (a)  A  home¬ 
stead  entryman  must  show  residence 
upon  his  claim  for  at  least  3  years;  how- 
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ever,  he  is  entitled  to  absent  himself  dur¬ 
ing  each  year  for  not  more  than  two 
periods  making  up  an  aggregate  of  5 
months,  giving  written  notice  to  the  dis¬ 
trict  land  office  of  the  time  of  leaving  the 
homestead  and  returning  thereto. 

(b)  There  must  be  shown  also  culti¬ 
vation  of  one-sixteenth  of  the  area  of 
the  claim  during  the  second  year  of  the 
entry  and  of  one-eighth  during  the  third 
year  and  until  the  submission  of  proof, 
unless  the  requirements  in  this  respect 
be  reduced  upon  application  duly  filed. 
The  law  provides  also  that  the  entryman 
must  have  a  habitable  house  upon  the 
land  at  the  time  proof  is  submitted. 

§  65.18  Effect  of  transfer  of  land  be¬ 
fore  proof.  In  Alaska,  as  elsewhere  in 
the  United  States,  a  forfeiture  of  the 
claim  results  from  a  transfer  of  any  part 
of  the  land  or  of  any  interest  therein 
before  the  submission  of  the  proof,  with 
certain  exceptions  specified  by  law.  In 
the  Territory  transfers  for  church,  cem¬ 
etery,  or  school  purposes  to  the  extent 
of  5  acres  and  for  railroad  rights  of  way 
across  the  land  having  an  extreme  width 
of  200  feet  are  permitted. 

§  65.19  Commutation  of  entries.  To 
the  extent  of  not  more  than  160  acres 
an  entry  may  be  “commuted”  after  not 
less  than  14  months’  residence  upon  the 
land,  cultivation  of  the  area  commuted 
to  the  extent  required  under  the  ordi¬ 
nary  homestead  laws  and  payment  of 
$1.25  per  acre;  that  is,  the  claimant 
must  show  the  existence  of  a  habitable 
house  on  the  land  at  the  time  of  final 
commutation  proof,  that  residence  for 
the  period  of  not  less  than  14  months 
was  actual  and  substantially  continuous, 
and  cultivation  of  one-sixteenth  of  the 
area  during  the  second  year  of  the  entry, 
and,  if  commutation  proof  is  submitted 
after  the  second  entry  year,  one-eighth 
of  the  area  the  third  entry  year  and 
until  the  submission  of  final  commuta¬ 
tion  proof.  In  such  cases  the  home¬ 
steader  is  entitled  to  a  5  months’  leave 
of  absence  in  each  year,  but  cannot 
have  credit  as  residence  for  such  period, 
since  actual  presence  on  the  land  for  not 
less  than  14  months  is  required.  How¬ 
ever,  an  additional  entry  under  the  act 
of  April  28,  1904  (33  Stat.  527;  43  U.  S.  C. 
213),  or  a  national  forest  homestead 
under  the  act  of  June  11,  1906  (34  Stat. 
233;  16  U.  S.  C.  506-509),  is  not  subject 
to  commutation. 

§  65.20  Survey  without  expense  to 
settler,  (a)  The  land  included  in  a 
settlement  claim  may  be  surveyed  with¬ 
out  expense  to  the  settler,  provided  he 
has  sufficiently  complied  with  the  law  in 
the  matter  of  residence,  cultivation  and 
improvements  to  submit  3 -year  proof. 
A  petition  for  a  free  survey  may  be  filed 
whenever  such  requirements  have  been 
met  before  notice  of  the  settlement  claim 
is  required  to  be  filed,  or  at  any  time 
within  5  years  after  such  notice  has  been 
filed. 

(b)  Petition  for  survey  should  be  filed 
in  triplicate  and  should  describe  the  land 
settled  upon  by  metes  and  bounds  with 
relation  to  some  natural  or  permanent 
monument,  and  give  the  approximate 
latitude  and  longitude  and  otherwise 
with  as  much  certainty  as  possible 


without  actual  survey.  Reference 
should  be  made  to  the  serial  number  of 
the  notice  of  settlement  previously  filed. 
If  there  has  been  any  material  deviation 
made  in  the  description  of  land  claimed, 
a  full  explanation  must  be  given  of  the 
reason  for  such  deviation.  The  petition 
should  show  the  date  when  the  settle¬ 
ment  was  made,  the  dates  from  which 
and  to  which  the  settler  has  resided  upon 
the  land,  the  number  of  acres  cultivated 
each  year  and  the  results  of  the  cultiva¬ 
tion,  and  the  character  and  value  of  the 
improvements  on  the  land.  The  petition 
should  also  show  that  the  land  does  not 
extend  more  than  160  rods  along  the 
shore  of  any  navigable  water  or  that  the 
restriction  as  to  length  of  claim  has  beenr 
waived  and  that  at  the  date  of  the  initia¬ 
tion  of  the  claim  the  land  was  not  within 
a  distance  of  80  rods  along  any  such 
water  from  any  homesite  or  headquarters 
authorized  by  the  acts  of  March  3,  1927, 
and  May  26,  1934  (44  Stat.  1364;  48  Stat. 
809;  48  U.  S.  C.  461),  or  from  any  loca¬ 
tion  theretofore  made  with  soldiers’ 
additional  rights  or  trade  and  manufac¬ 
turing  site,  homestead,  Indian  or  Eskimo 
allotment,  or  school  indemnity  selection. 
This  showing,  however,  is  not  required 
where  a  petition  for  restoration,  based  on 
an  equitable  claim  is  filed  with  the  ap¬ 
plication,  or  the  land  has  been  restored 
from  the  reservation.  The  petition  must 
be  signed  by  the  applicant  and  should 
be  corroborated  by  the  statements  of  two 
persons  having  knowledge  of  the  facts. 

§  65.21  Survey  at  expense  of  settler. 
A  settler  who  wishes  to  secure  earlier 
action  in  the  matter  of  survey,  or  one 
who  wishes  to  submit  commutation 
proof,  may  have  a  survey  made  at  his 
own  expense  by  a  deputy  surveyor  ap¬ 
pointed  by  the  area  administrator. 

§  65.22  Application  to  enter  land  in¬ 
cluded  in  special  survey.  After  a  special 
survey  has  been  made,  application  to 
enter  should  be  made  as  in  the  case  of 
other  settlements  on  surveyed  lands. 

§  65.23  Submission  of  proof,  (a)  Proof 
may  be  submitted  without  previous  no¬ 
tice  of  intention  by  publication,  but  it 
should  not  be  submitted  in  advance  of  a 
special  survey. 

(b)  Whenever  the  claimant  is  ready 
to  submit  proof,  he  may  appear,  with 
two  witnesses  having  knowledge  of  the 
facts,  before  either  the  manager  of  the 
land  office  for  the  district  in  which  the 
land  is  situated  or  before  any  other  of¬ 
ficer  authorized  to  administer  oaths  in 
homestead  cases  and  submit  proof  of  his 
residence,  cultivation,  and  improvements 
on  the  land.  The  proof  testimony  must 
be  filed  in  the  district  land  office. 

§  65.24  Fees  and  commissions.  The 
same  payments  as  fees  and  commissions 
are  required  in  connection  with  home¬ 
stead  entries  and  proofs  in  Alaska  as 
must  be  made  in  connection  with  ordi¬ 
nary  homestead  entries  in  the  State  of 
Oregon.  The  amounts  are  set  forth  in 
§  166.8  of  this  chapter. 

§  65.25  Publication  and  posting,  (a) 
Where  a  special  survey  has  been  made, 
the  notice  of  intention  to  make  proof 
must  give  the  survey  number  of  the 
land,  and  other  information  required 


by  |  60.3  of  this  chapter,  and  it  must  be 
published  once  a  week  for  nine  consecu¬ 
tive  weeks,  in  accordance  with  §  106.18 
of  this  chapter,  at  the  expense  of  the 
applicant,  in  a  newspaper  designated  by 
the  manager  as  being  one  of  general 
circulation  nearest  the  land.  Moreover, 
during  the  period  of  publication  the 
entryman  must  keep  a  copy  of  the  plat, 
and  of  his  notice  of  having  made  proof, 
posted  in  a  conspicuous  place  on  the 
land. 

(b)  Where  the  public  system  of  sur¬ 
veys  has  been  extended  over  the  land,  and 
the  claimant  has  an  entry  allowed  in  con¬ 
formity  therewith,  notice  must  be  pub¬ 
lished  once  a  week  for  5  consecutive  weeks 
in  accordance  with  §  106.14  of  this  chap¬ 
ter.  The  manager  must  cause  a  copy 
of  the  notice  to  be  posted  in  his  office 
during  the  entire  period  of  publication. 

§  65.26  Adverse  claim,  (a)  In  con¬ 
formity  with  provision  contained  in  sec¬ 
tion  10  of  the  act  of  May  14, 1898  (30  Stat. 
413;  48  U.  S.  C.  359),  during  the*period 
of  posting  and  publication  or  within  30 
days  thereafter  any  person,  corpora¬ 
tion,  or  association,  having  or  asserting 
any  adverse  interest  in  or  claim  to,  the 
tract  of  land  or  any  part  thereof  sought 
to  be  acquired,  may  file  in  the  land  office 
where  the  proof  is  pending,  under  oath, 
an  adverse  claim  setting  forth  the  na¬ 
ture  and  extent  thereof,  and  such  ad¬ 
verse  claimant  shall,  within  60  days  after 
the  filing  of  such  adverse  claim,  begin 
action  to  quiet  title,  in  a  court  of  compe¬ 
tent  jurisdiction  in  Alaska,  and  there¬ 
after  no  patent  shall  issue  for  such  claim 
until  the  final  adjudication  of  the  rights 
of  the  parties,  and  such  patent  shall  then 
be  issued  in  conformity  with  the  final  de¬ 
cree  of  the  court. 

(b)  Where  such  adverse  claim  is  filed, 
action  on  the  proof  will  be  suspended 
until  final  adjudication  of  the  rights  of 
the  parties  in  the  court  or  until  it  has 
been  shown  that  the  adverse  claimant 
did  not  commence  an  action  in  the  court 
within  the  time  allowed. 

(c)  Any  protest  which  may  be  filed 
which  does  not  show  that  the  protestant 
intends  to  commence  an  action  to  quiet 
title,  as  stated,  and  any  contest  which 
may  be  filed  will  be  disposed  of  by  the 
manager  in  accordance  with  the  Rules  of 
Practice,  Part  221  of,  this  chapter. 

§  65.27  Proof  of  publication  and  post¬ 
ing.  The  proof  of  publication  must  con¬ 
sist  of  the  statement  of  the  publisher  or 
foreman  of  the  designated  newspaper,  or 
some  other  employee  authorized  to  act 
for  the  publisher,  that  the  notice  (a  copy 
of  which  must  be  attached  to  the  state¬ 
ment)  was  published  for  the  required 
period  in  the  regular  and  entire  issue  of 
every  number  of  the  paper  during  the 
period  of  publication  in  the  newspaper 
proper  and  not  in  a  supplement.  Proof 
of  posting  on  the  claim  must  consist  of 
the  statements  of  the  applicant  and  one 
witness  who  of  their  own  knowledge 
know  that  the  plat  of  survey  and  proof 
notice  were  posted  as  required  and  re¬ 
mained  so  posted  during  the  required  pe¬ 
riod.  The  manager  must  certify  to  the 
posting  of  the  notice  in  a  conspicuous 
place  in  his  office  during  the  period  of 
publication. 
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RULES  AND  REGULATIONS 


NATIONAL  FOREST  HOMESTEADS 

§  65.28  Procedure  governing  national 
forest  homesteads,  (a)  The  act  of  June 
11,  1906  (34  Stat.  233;  16  U.  8.  C.  506- 
508,  509),  providing  for  homestead  en¬ 
tries  of  agricultural  lands  within  national 
forests  applies  to  such  lands  in  Alaska. 
The  regulations  under  this  act  will  be 
found  in  Part  170. 

(b)  National-forest  entries  may  be 
made  only  after  the  lands  desired  have 
been  listed  by  the  Secretary  of  Agricul¬ 
ture  as  agricultural  in  character  and 
after  a  declaration  by  an  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment  that  the  listed  lands  are  subject  to 
settlement  and  entry. 

(c)  Information  as  to  the  boundaries 
of  the  forests,  the  method  of  applying  for 
listing,  etc.,  may  be  obtained  by  address¬ 
ing  the  Chief,  Forest  Service,  Wash¬ 
ington,  D.  C.,  or  the  Regional  Forester, 
Forest  Service,  Juneau,  Alaska. 

(d)  Homestead  entries  in  national 
forests  are  limited  in  area  to  160  acres 
and  are  subject  to  the  general  home¬ 
stead  laws  and  regulations,  except  that 
no  commutation  is  allowed.  Applica¬ 
tion  should  be  made  on  Form  4-007,  as 
in  other  cases. 

(e)  In  the  matter  of  form  of  entry  and 
direction  of  boundaries,  homestead 
settlements  and  entries  in  national 
forests  in  Alaska  are  subject  to  the  same 
conditions  and  provisions  as  are  ap¬ 
plicable  to  other  homestead  claims  in 
Alaska. 

(f )  No  showing  as  to  shore  space,  or  as 
to  springs  or  water  holes,  is  required  in 
connection  with  homestead  entries  in 
national  forests  in  Alaska. 

Cross  Reference:  For  prohibition  of  settle¬ 
ment  on  forest  lands  except  in  accordance 
with  the  act  of  June  11,  1906,  see  36  GFR 
261.11  (a). 

HOMESTEADS  SUBJECT  TO  MORTGAGE  LOANS 

§  65.29  Mortgage  loans  on  existing 
homestead  entries;  allowance  on  home¬ 
stead  applications  for  lands  subject  to 
mortgages  held  by  the  United  States 
acting  through  the  Secretary  of  Agricul¬ 
ture;  occupancy  of  the  land.  A  home¬ 
stead  entryman  who  desires  to  secure  a 
loan  on  an  existing  homestead  entry,  or 
a  homestead  applicant  who  wishes  to 
make  a  homestead  entry  for  lands  in  a 
canceled  or  relinquished  homestead 
entry  subject  to  a  mortgage  lien  held  by 
the  United  States  acting  through  the 
Secretary  of  Agriculture  under  the  act  of 
October  19, 1949  (63  Stat.  883,  7  U.  S.  C., 
Supp.  m  secs.  1006a,  1006b),  should 
proceed  in  accordance  with  §  166.86  of 
this  chapter. 

§  65.30  Mortgage  liens.  A  mortgage 
lien  held  by  the  United  States  acting 
through  the  Secretary  of  Agriculture 
shall  not  extend  to  mineral  deposits  in 
the  lands,  which  have  been  or  may  be 
reserved  to  the  United  States  pursuant 
to  law. 


Part  66 — Homesteads  on  Coal,  Oil,  and 
Gas  Lands 

initiation  and  completion  of  homestead 

CLAIMS  ON  COAL,  OIL,  AND  GAS  LANDS 

Sec. 

66.1  Statutory  authority. 

66.2  Action  by  manager  on  applications. 
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66.3  Reservations  in  final  certificates  and 

patents. 

66.4  Coal,  oil,  or  gas  lands  not  subject  to 

soldiers’  additional  homesteads. 

66.5  Disposal  of  mineral  deposits. 

66.6  When  bond  is  required  with  prospect¬ 

ing  permit  or  lease. 

66.7  Form  and  amount  of  bond. 

66.8  Bonds  required  with  leases,  other 

than  noncompetitive  oU  and  gas 
leases. 

66.9  Use  of  coal  by  the  homestead  claim¬ 

ant,  prior  to  its  disposal  by  the 
United  States. 

66.10  Mortgage  loans  on  existing  homestead 

entries  allowance  of  homestead  ap¬ 
plications  for  lands  subject  to  mort¬ 
gages  held  by  the  United  States 
acting  through  the  Secretary  of 
Agriculture;  occupancy  of  the  land. 

66.11  Mortgage  liens. 

Authority  :  §§66.1  to  66.11  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  66.1  Statutory  authority,  (a)  The 
act  of  March  8,  1922  (42  Stat.  415;  48 
U.  S.  C.  376,  377)  provides  that  upon  the 
unreserved,  unwithdrawn  public  lands  in 
the  Territory  of  Alaska  homestead  claims 
may  be  initiated  by  actual  settlers  on 
public  lands  which  are  known  to  contain 
workable  coal,  oil,  or  gas  deposits,  or 
which  may  be,  in  fact,  valuable  for  the 
coal,  oil,  or  gas  contained  therein.  Thus, 
by  the  class  last  named,  provision  is  made 
for  cases  in  which  land  is  not  at  the  date 
of  the  initiation  of  the  claim  thereto 
actually  known  to  contain  workable  coal, 
oil,  or  gas  deposits,  but  in  which  it  be¬ 
comes  known,  during  the  interval  be¬ 
tween  the  initiation  of  the  claim  and  its 
completion,  that  the  land  is,  in  fact, 
valuable  for  the  coal,  oil,  or  gas  contained 
therein. 

(b)  It  also  provides  that  homestead 
claims  so  initiated  may  be  perfected 
under  the  appropriate  public  land  laws 
and  that,  upon  satisfactory  proof  of  full 
compliance  with  these  laws,  the  claimant 
shall  be  entitled  to  patent  to  the  lands 
entered  by  him,  which  patent  shall  con¬ 
tain  a  reservation  to  the  United  States 
of  all  the  coal,  oil,  or  gas  in  the  land 
patented,  together  with  the  right  to  pros¬ 
pect  for,  mine,  jyad  remove  the  same. 

(c)  The  act  constitutes,  therefore,  an 
extension  to  the  Territory  of  Alaska  of 
the  principles  of  the  surface  homestead 
acts  already  in  force  in  the  public-land 
States,  namely,  the  acts  of  March  3, 
1909  (35  Stat.  844;  30  U.  S.  C.  81),  June 
22,  1910  (36  Stat.  583;  30  U.  S.  C.  83-85), 
and  July  17, 1914  (38  Stat.  509;  30  U.  S.  C. 
121-123). 

§  66.2  Action  by  manager  on  appli¬ 
cations.  (a)  Applications  to  make 
homestead  entry  for  land  classified  as 
or  known  to  be  valuable  for  coal,  oil,  or 
gas  must  have  written,  stamped,  or 
printed  upon  their  face  the  following: 

Application  made  in  accordance  with 
and  subject  to  the  provisions  and  reser¬ 
vations  of  the  act  of  March  8,  1922  (42 
Stat.  415). 

(b)  Like  notations  will  be  made  by  the 
managers  on  the  face  of  the  notices  of 
allowance  issued  on  applications  filed 
under  this  act.  If,  prior  to  the  date  of 
the  filing  of  the  homestead  applications, 
the  land  was  embraced  in  an  oil  and  gas 
lease,  or  a  coal  permit  or  lease,  or  an 
application  for  such  a  lease,  or  permit. 


the  notice  of  allowance  should  contain 
substantially  the  following: 

This  land  is  subject  to  the  right  of  any 
prior  mineral  permittee  or  lessee,  or  of 
any  prior  applicant  for  a  mineral  permit 
or  lease,  to  occupy  and  use  so  much  of 
the  surface  of  the  lands  as  may  be 
reasonably  required  for  mineral  leasing 
operations,  without  liability  to  the  non- 
mineral  entryman  or  patentee  for  crop 
and  improvement  damages  resulting 
from  such  mineral  activity. 

§  66.3  Reservations  in  final  certificates 
and  patents,  (a)  Final  certificates  is¬ 
sued  to  homestead  claimants  under  the 
act  of  March  8,  1922,  will  contain  the 
following  provision,  which  the  manager 
will  cause  to  be  written  or  stamped 
thereon : 

Patent  will  contain  provisions,  reserva¬ 
tions,  conditions,  and  limitations  of  the  act 
of  March  8,  1922  (42  Stat.  415). 

(b)  There  will  be  incorporated  in 
patents  issued  to  homestead  claimants 
under  this  act  the  following: 

Excepting  and  reserving,  however,  to  the 
United  States  all  the  (deposit  on  account 
of  which  the  lands  are  withdrawn,  classified, 
or  reported  to  be  valuable — coal,  or  oil  and 
gas,  as  the  case  may  be)  in  the  lands  so 
patented,  and  to  it  or  persons  authorized 
by  it,  the  right  to  prospect  for,  mine,  and 
remove  such  deposits  from  the  same  upon 
compliance  with  the  conditions  and  subject 
to  the  provisions  and  limitations  of  the 
Act  of  March  8,  1922  (42  Stat.  415;  48  U.  S.  C. 
376,  377). 

§  66.4  Coal,  oil,  or  gas  lands  not  sub¬ 
ject  to  soldiers’  additional  homesteads. 
The  final  proviso  to  the  act  of  March  8, 
1922  excludes  all  the  lands  in  Alaska 
withdrawn,  classified,  or  valuable  for 
coal,  oil,  or  gas,  from  entry  or  disposition 
by  means  of  the  location  of  rights  under 
section  2306,  Revised  Statutes  (43  U.  S.  C. 
274),  commonly  known  as  soldiers’  ad¬ 
ditional  homestead  entries. 

§  66.5  Disposal  of  mineral  deposits. 
(a)  Section  2  of  the  act  of  March  8, 1922 
(42  Stat.  416;  48  U.  S.  C.  377)  provides 
that,  upon  satisfactory  proof  of  full  com¬ 
pliance  with  the  provisions  of  the  laws 
under  which  entry  was  made  and  with 
the  provisions  of  the  act  itself,  the  home¬ 
stead  claimant  shall  be  entitled  to  a 
patent  to  the  land  entered  by  him,  which 
patent  shall  contain  a  reservation  to  the 
United  States  of  all  the  coal,  oil,  and  gas 
in  the  land  so  patented,  together  with 
the  right  to  prospect  for,  mine,  and  re¬ 
move  the  same;  and  that  the  coal,  oil, 
and  gas  deposits  so  reserved  shall  be 
subject  to  disposal  by  the  United  States 
in  accordance  with  the  provisions  of  the 
laws  applicable  to  coal,  oil,  or  gas  de¬ 
posits,  or  coal,  oil,  or  gas  lands  in  Alaska, 
in  force  at  the  time  of  such  disposal.  It 
also  provides  that  any  person  qualified 
to  acquire  coal,  oil,  or  gas  deposits,  or 
the  right  to  mine  and  remove  the  coal, 
or  to  drill  for  and  remove  the  oil  or  gas, 
under  the  laws  of  the  United  States  shall 
have  the  right  at  all  times  to  enter  upon 
the  lands  as  provided  by  this  act  for  the 
purpose  of  prospecting  for  coal,  oil,  or  gas 
upon  the  approval,  by  the  Secretary  of 
the  Interior,  of  a  bond  or  undertaking  to 
be  filed  with  him  as  security  for  the  pay¬ 
ment  of  all  the  damages  to  the  crops  and 
improvements  on  such  lands  by  reason 
of  such  prospecting;  and  that  any  person 
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who  has  acquired  from  the  United  States 
coal,  oil,  or  gas  deposits  in  any  such  land 
or  the  right  to  mine,  drill  for,  or  remove 
the  same,  may  reenter  and  occupy  so 
much  of  the  surface  thereof  as  may  be 
required  for  all  purposes  reasonably  inci¬ 
dent  to  the  mining  and  removal  of  the 
coal,  oil,  or  gas  therefrom,  and  mine  and 
remove  the  coal  or  drill  for  and  remove 
the  oil  or  gas  upon  payment  of  the 
damages  caused  thereby  to  the  owner 
thereof,  or  upon  giving  a  good  r ~d  suffi¬ 
cient  bond  or  undertaking,  in  an  action 
instituted  in  any  competent  court  to 
ascertain  and  fix  the  said  damages. 

(b)  There  is  no  provision  under  the 
law  for  prospecting  prior  to  the  actual 
issuance  of  a  permit  or  lease  therefor. 

§  66.6  When  bond  is  required  with 
prospecting  permit  or  lease.  Provision 
is  made  by  the  act  of  March  4,  1921  (41 
Stat.  1363;  48  U.  S.  C.  444),  for  coal 
prospecting  permits  in  Alaska,  and  by  the 
act  of  February  25,  1920  (41  Stat.  437; 

30  U.  S.  C.  181  et  seq.),  as  amended,  for 
oil  and  gas  leases.  In  order  lawfully  to 
mine,  remove,  or  drill  for  the  coal,  oil, 
or  gas  affected  by  the  act  of  March  8, 
1922,  the  coal  permittee  or  noncompeti¬ 
tive  oil  or  gas  lease  applicant  whose  ap¬ 
plication  was  filed  subsequent  to  the 
homestead  application  must  file  a  waiver 
from,  or  a  consent  of  the  homestead 
claimant,  or  there  must  be  filed  a  bond 
or  undertaking  for  the  payment  of  all 
damages  to  the  crops  and  improvements 
on  the  lands  prospected  caused  by  the 
prospecting. 

§  66.7  Form  and  amount  of  bond,  (a) 
There  must  be  filed  with  the  bond  or 
undertaking  required  by  the  preceding 
section,  evidence  of  service  of  a  copy 
thereof  upon  the  homestead  claimant. 
The  bond  must  be  executed  by  the  pros¬ 
pector  as  principal  with  two  competent 
individual  sureties,  or  a  corporate  surety 
which  has  complied  with  the  provisions 
of  the  act  of  August  13,  1894  (28  Stat. 
279;  6  U.  S.  C.  6-13),  as  amended  by  the 
act  of  March  23,  1910  (36  Stat.  241;  6 
U.  S.  C.  8,  9) ,  in  the  sum  of  $1,000.  Ex¬ 
cept  in  the  case  of  a  bond  given  by  a 
qualified  corporate  surety  there  must  be 
filed  therewith  statements  of  justifica¬ 
tion  by  the  sureties  and  a  certificate  by 
a  judge  or  clerk  of  a  court  of  record,  a 
United  States  district  attorney,  a  United 
States  commissioner,  or  a  postmaster  as 
to  the  identity,  signatures,  and  financial 
competency  of  the  sureties. 

(b)  This  bond  or  undertaking  may  be 
filed  as  a  matter  of  expedition  at  the 
time  of  the  filing  by  the  mineral  claimant 
of  his  application  for  a  permit  or  the 
filing  may  be  deferred  until  formal  no¬ 
tice  of  the  necessity  therefor  shall  be 
received  from  the  Bureau  of  Land  Man¬ 
agement.  For  forms  of  bonds  which 
should  be  utilized  see  50  L.  D.  129  to  131 
inclusive. 

§  66.8  Bonds  required  with  leases, 
other  than  noncompetitive  oil  and  gas 
leases.  There  is  no  provision  for  the 
presentation  to  the  Bureau  of  Land  Man¬ 
agement  of  bonds  executed  to  or  for, 
homestead  claimants  by  lessees1  or  by  per¬ 
sons  who  have  acquired  from  the  United 
States  coal,  oil,  or  gas  deposits  or  the 
fight  to  mine,  drill  for,  or  remove  the 
same.  In  such  cases  bonds  are  to  be 
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arranged  for  in  an  action  instituted  in 
any  competent  court  to  ascertain  and  fix 
the  damages  suffered. 

§  66.9  Use  of  coal  by  the  homestead 
claimant,  prior  to  its  disposal  by  the 
United  States.  The  homestead  claimant 
under  the  act  of  March  8,  1922,  may, 
at  any  time  prior  to  the  disposal  by  the 
United  States  of  the  coal  deposits  on  his 
claim,  make  use  of  them  for  his  domestic 
purposes  and  this  may  be  done  without 
the  filing  of  any  application  therefor. 
This  privilege  does  not,  however,  author¬ 
ize  the  mining  of  the  coal  deposits  for 
the  purpose  of  barter  or  sale. 

§  66.10  Mortgage  loans  on  existing 
homestead  entries  allowance  of  home¬ 
stead  applications  for  lands  subject  to 
mortgages  held  by  the  United  States 
acting  through  the  Secretary  of  Agri¬ 
culture;  occupancy  of  the  land.  A  home¬ 
stead  entryman  who  desires  to  secure  a 
loan  on  an  existing  homestead  entry  or 
a  homestead  applicant  who  wishes  to 
make  a  homestead  entry  for  lands  in  a 
canceled  or  relinquished  homestead 
entry  subject  to  a  mortgage  lien  held  by 
the  United  States  acting  through  the 
Secretary  of  Agriculture  under  the  act 
Of  October  19,  1949  (63  Stat.  883,  7 
U.  S.  C.,  Supp.,  Ill,  secs.  1006a,  1006b), 
should  proceed  in  accordance  with 
§  166.86  of  this  chapter. 

§  66.11  Mortgage  liens.  A  mortgage 
lien  held  by  the  United  States  acting 
through  the  Secretary  of  Agriculture 
shall  not  extend  to  mineral  deposits  in 
the  lands,  which  have  been  or  may  be 
reserved  to  the  United  States  pursuant 
to  law. 
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ALLOTMENTS  TO  INDIANS  AND  ESKIMOS 

Sec. 

67.1  Statutory  authority. 

67.2  Execution  and  filing  of  application. 

67.3  Description  of  land  in  application. 

67.4  Marking  claim  on  ground;  notice  of 

application. 

67.5  Showing  required  In  application. 
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67.8  Shore  space. 
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67.11  Land  occupied  by  Indians  or  Eskimos 

not  subject  to  entry. 

67.12  Rules  of  practice  for  hearings  upon 

possessory  claims  to  lands  and  wa¬ 
ters  used  and  occupied  by  natives 
of  Alaska. 

RESERVATIONS  FOR  INDIANS  AND  ESKIMOS 

67.13  Extension  of  certain  provisions  of  the 

Wheeler-Howard  Act  to  Alaska;  es¬ 
tablishment  of  reservations. 

Authority:  §§  67.1  to  67.13  issued  under 
R.  S.  2478,  34  Stat.  197;  43  U.  S.  C.  1201,  48 
U.  S.  C.  357.  Statutory  provisions  interpreted 
or  applied  are  cited  to  text  in  parentheses. 

Cross  References:  For  applications  and  en¬ 
tries,  see  Parts  60,  101-108  of  this  chapter. 
For  Indian  homestead  entries  and  patents, 
see  S  166.7  of  this  chapter. 

ALLOTMENTS  TO  INDIANS  AND  ESKIMOS 

§  67.1  Statutory  authority.  The  act 
of  May  17. 1906  (34  Stat.  197;  48  U.  S.  C. 
357),  authorizes  the  Secretary  of  the 
Interior  to  allot  not  to  exceed  160  acres 


of  nonmineral  land  in  Alaska  to  certain 
Indians  or  Eskimos  of  full  or  mixed 
blood,  who  reside  in  and  are  natives  of 
the  Territory. 

§  67.2  Execution  and  filing  of  appli¬ 
cation.1  An  application  for  allotment 
must  be  made  on  Form  4-021.  The  ap¬ 
plication  must  be  signed  by  the  applicant 
but  need  not  be  sworn  to,  and  it  must  be 
corroborated  by  the  statements  of  two 
persons  having  knowledge  of  the  facts, 
who  may  be  Indians  or  Eskimos.  If  the 
applicant  is  unable  to  write  his  name,  his 
thumb  print  should  be  attached  to  the 
application  in  preference  to  his  signature 
by  mark,  and  the  thumb  print  should  be 
witnessed  by  two  persons.  The  applica¬ 
tion  must  be  filed  in  the  proper  district 
land  office. 

§  67.3  Description  of  land  in  applica¬ 
tion.  If  surveyed,  the  land  must  be  de¬ 
scribed  in  the  application  according  to 
legal  subdivisions  of  the  public  land  sur¬ 
veys.  If  unsurveyed,  it  must  be  described 
as  accurately  as  possible  by  metes  and 
bounds  and  natural  objects,  and  its  po¬ 
sition  with  reference  to  rivers,  creeks, 
mountains  or  mountain  peaks,  towns  or 
other  prominent  topographic  points  or 
natural  objects  or  monuments,  giving  the 
distance  and  directions  with  reference 
to  any  well-known  trail  to  a  town  or 
mining  camp,  or  to  a  river  or  mountain 
appearing  on  the  map  of  Alaska. 

§  67.4  Marking  claim  on  ground;  no¬ 
tice  of  application.  The  applicant 
should  plainly  indicate  on  the  ground  the 
corners  of  the  land  claimed  by  setting 
substantial  posts  or  heaping  up  mounds 
of  stones  at  each  corner.  Notice  of  the 
application  should  be  posted  on  the  land, 
describing  the  tract  applied  for  in  the 
terms  employed  in  the  application,  and  a 
copy  of  such  notice  should  accompany 
the  application. 

§  67.5  Showing  required  in  applica¬ 
tion.  The  application,  giving  the  name 
and  address  of  the  applicant,  must  show 
that  the  applicant  is  an  Indian  or  Eskimo 
of  full  or  mixed  blood,  who  resides  in 
and  is  a  native  of  the  Territory;  whether 
the  applicant  is  married  or  single; 
whether  the  applicant  is  21  years  of  age 
or  over;  the  facts  constituting  applicant 
the  head  of  a  family,  if  applicant  is  under 
21  years  of  age,  or  is  a  married  woman; 
that  the  applicant  has  not  theretofore 
made  application  for  allotment  under  the 
act  of  May  17,  1906,  if  such  is  the  case; 
and  that  the  land  applied  for  is  not 
•  reserved  by  authority  of  Congress  or 
embraced  in  any  reservation  made  by 
Executive  order  or  proclamation  of  the 
President.  If  the  land  has  been  occupied 
by  the  applicant,  the  application  should 
show  when  the  residence  commenced 
and  the  extent  to  which  it  has  been 
maintained. 

§  67.6  Nonmineral  statement  required. 
The  applicant  must  furnish  a  nonmineral 
statement  on  the  prescribed  form,  which 
is  printed  as  a  part  of  Form  4-021.  This 


1 18  U.  8.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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statement  must  be  made  on  personal 
knowledge  and  not  on  information  and 
belief. 

§  67.7  Allotments  in  national  forests. 
Allotments  will  not  be  made  in  national 
forests  unless  founded  on  occupancy  of 
the  land  prior  to  the  establishment  of 
the  particular  forest,  except  as  author¬ 
ized  by  section  31  of  the  act  of  June  25, 
1910  (36  Stat.  863;  25  U.  S.  C.  337), 
which  authorizes  an  allotment  to  be  made 
to  an  Indian  who  is  occupying,  living 
on  or  has  made  improvements  on  the  land 
included  within  a  national  forest,  and 
for  whose  tribe  no  reservation  has  been 
made,  provided  the  Secretary  of  Agri¬ 
culture  shall  certify  that  the  land  ap¬ 
plied  for  is  more  valuable  for  agricultural 
or  grazing  purposes  than  for  the  timber 
thereon.  An  application  under  said 
section  31  should  be  made  on  Form  5-149, 
and  should  contain  a  reference  to  the 
act  of  May  17,  1906. 

Cross  Reference:  For  national  forest 
homesteads,  Alaska,  see  §  65.28  of  this 
chapter. 

§  67.8  uhore  space.  An  Indian  allot¬ 
ment  may  not  extend  more  than  160  rods 
along  the  shore  of  any  navigable  water 
unless  the  restriction  as  to  length  of 
claim  has  been  waived  and  it  may  not  ex¬ 
tend  within  a  distance  of  80  rods  along 
any  such  water  from  any  homesite  or 
headquarter  site  authorized  by  the  acts 
of  March  3,  1927,  and  May  26,  1934  (44 
Stat.  1364;  48  Stat.  809;  48  U.  S.  C.  461), 
or  from  any  location  theretofore  made 
with  soldiers’  additional  rights  or  trade 
and  manufacturing  site,  homesite,  In¬ 
dian  or  Eskimo  allotment,  or  school  in¬ 
demnity  selection,  unless  the  land  has 
been  restored  from  reservation,  or  a  pe¬ 
tition  for  restoration  based  on  an  equi¬ 
table  claim  is  filed  with  the  application 
(34  Stat.  197;  48  U.  S.  C.  357). 

Cross  Reference  :  For  shore  space,  see  Part 
77  of  this  chapter. 

§  67.9  Action  by  manager  on  applica¬ 
tions.  The  manager  will  carefully  ex¬ 
amine  each  application,  and  if  he  finds 
it  complete  in  all  respects  and  no  objec¬ 
tion  is  shown  by  his  records,  he  will  allow 
it  and  will  advise  the  applicant  of  the 
allowance  by  special  letter,  reading  sub¬ 
stantially  as  follows: 

Your  application  under  the  act  of  May 

17.  1906  (34  Stat.  197),  No _ _  for _ _ 

has  been  placed  of  record  In  this  office  and 
forwarded  to  the  Bureau  of  Land  Manage¬ 
ment. 

This  action  segregates  the  land  from  the 
public  domain,  and  no  other  application  can 
be  allowed  therefor,  or  settlement  rights  at¬ 
tach,  during  the  life  of  this  application. 

If  the  application  is  incomplete  or  in 
conflict  with  any  other  application  or 
claim  of  record,  the  manager  will  take 
such  action  as  the  facts  may  warrant. 
The  application,  upon  allowance,  will 
operate  as  a  segregation  of  the  land. 
Any  application  subsequently  presented 
which  conflicts  therewith  in  whole  or  in 
part,  should  be  rejected,  as  to  the  part 
in  conflict,  subject  to  appeal,  unless 
rights  superior  to  those  of  the  Indian  or 
Eskimo  claimant  are  asserted  under  the 
conflicting  application. 

§  67.10  Proof  required  before  ap¬ 
proval  of  application.  An  allotment 


application  will  not  be  approved  until 
the  applicant  has  made  satisfactory 
proof  of  five  years’  use  and  occupancy  of 
the  land  as  an  allotment.  Such  proof 
must  be  made  in  triplicate,  corroborated 
by  the  statements  of  two  persons  having 
knowledge  of  the  facts,  and  it  should  be 
filed  in  the  land  office.  It  must  be  signed 
by  the  applicant  but  need  not  be  sworn 
to.  The  showing  of  5  years’  use  and 
occupancy  may  be  submitted  with  the 
application  for  allotment  if  the  applicant 
has  then  used  or  occupied  the  land  for  5 
years,  or  at  any  time  after  the  filing  of 
the  application  when  the  required  show¬ 
ing  can  be  made.  The  proof  should  give 
the  name  of  the  applicant,  identify  the 
application  on  which  it  is  based,  and  ap¬ 
propriately  describe  the  land  involved. 
It  should  show  the  periods  each  year  ap¬ 
plicant  has  resided  on  the  land;  the ' 
amount  of  the  land  cultivated  each  year 
to  garden  or  other  crops;  the  amount  of 
crops  harvested  each  year;  the  number 
and  kinds  of  domestic  animals  kept  on 
the  land  by  the  applicant  and  the  years 
they  were  kept  there ;  the  character  and 
value  of  the  improvements  made  by  the 
applicant  and  when  they  were  made,  and 
the  use  if  any  to  which  the  land  has  been 
put  for  fishing  or  trapping. 

§  67.11  Land  occupied  by  Indians  or 
Eskimos  not  subject  to  entry.  Lands  oc¬ 
cupied  by  Indians  or  Eskimos  in  good 
faith  are  not  subject  to  entry  or  appro¬ 
priation  by  others. 

§  67.12  Rules  of  practice  for  hear¬ 
ings  upon  possessory  claims  to  lands  and 
waters  used  and  occupied  by  natives  of 
Alaska,  (a)  Petitions  of  native  groups. 
Petitions  of  native  groups  of  Alaska 
concerning  possessory  claims  to  lands 
and  waters  based  upon  any  of  the 
foregoing  statutes  or  upon  use  or  occu¬ 
pancy  maintained  from  aboriginal  times 
to  the  present  day,  but  not  evidenced 
by  formal  patent,  deed  or  Executive 
order,  shall  be  filed  with  the  Secretary 
of  the  Interior  on  or  before  December 
31,  1952.  No  petition  filed  thereafter 
will  be  considered  by  the  Department. 
A  copy  of  any  such  petition  shall  be 
forthwith  transmitted  to  the  Commis¬ 
sioner  of  Indian  Affairs  and  the  Director 
of  the  Bureau  of  Land  Management  for 
preliminary  investigations  and  reports, 
and  such  reports  shall  be  made  a  part 
of  the  record  at  the  bearing. 

(b)  Hearing  and  notice.  The  Secre¬ 
tary  of  the  Interior  or  such  other  pre¬ 
siding  officer  as  may  be  designated  by 
the  Secretary  of  the  Interior  shall  hold 
public  hearings  upon  the  possessory 
claims  of  native  groups  of  Alaska.  The 
Secretary  will  give  notice  of  the  hearings 
by  publication  of  the  time,  place  and 
'"ibject  matter  of  the  hearing  in  the  Fed¬ 
eral  Register.  The  Secretary  will  also 
cause  a  copy  of  the  said  notice  to  be 
mailed  to  the  last  known  address  of  all 
parties  who  are  shown  by  the  preliminary 
investigations  to  have  interests  in  the 
area  concerned  which  may  be  adversely 
affected  by  the  claims  asserted.  The 
hearing  may  be  continued  from  time  to 
time  and  adjourned  to  a  later  date  or 
a  different  place  without  notice  other 
than  the  announcement  thereof  by  the 
presiding  officer  at  the  hearing. 


(c)  Powers  of  presiding  officer.  (i) 
The  hearing  shall  be  conducted  in  an  in¬ 
formal  but  an  orderly  manner  in  accord¬ 
ance  with  the  rules  of  practice  here¬ 
inafter  set  forth.  Matters  of  procedure 
not  covered  by  this  section  shall  be  de¬ 
termined  by  the  presiding  officer.  He 
shall  have  power  to:  (i)  Administer 
oaths;  (ii)  rule  upon  motions  and  re¬ 
quests;  (iii)  examine  witnesses  and  re¬ 
ceive  evidence;  (iv)  admit  or  exclude 
evidence  and  rule  upon  objections;  (v) 
hear  oral  arguments  and  receive  memo¬ 
randa  on  facts  and  law  in  his  discretion; 
(vi)  do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  the  official  conduct  of 
the  proceeding. 

(2)  At  any  stage  of  the  hearing,  the 
presiding  officer  may  call  for  further  evi¬ 
dence  upon  any  matter.  In  the  event 
that  the  hearing  shall  be  reopened  for 
the  purpose  of  receiving  further  evidence, 
due  and  reasonable  notice  of  the  time 
and  place  for  the  taking  of  evidence  shall 
be  published  in  the  Federal  Register 
and  sent  to  all  parties  who  appeared  at 
the  hearing. 

(3)  The  presiding  officer  may  take 
official  notice  of  any  generally  recognized 
fact,  any  established  technical  or  scien¬ 
tific  fact,  or  any  official  public  records. 

(d)  Appearances.  Any  interested  per¬ 
son  including  any  agency  of  the  Depart¬ 
ment  or  other  governmental  agency  shall 
be  given  an  opportunity  to  appear  either 
in  person  or  through  authorized  counsel 
or  other  representation  and  to  be  heard 
with  respect  to  matters  relevant  and  ma¬ 
terial  to  the  proceeding.  Each  such  per¬ 
son  or  representative  shall  be  required 
to  inform  the  presiding  officer  of  his 
name  and  address,  the  names,  addresses 
and  occupations  of  persons,  if  any,  whom 
he  represents  and  the  position  he  takes 
with  respect  to  the  issues  of  the  hearing. 
Where  a  person  appears  through  counsel 
or  representation,  such  counsel  or  rep¬ 
resentative  shall  before  proceeding  to 
testify  or  otherwise  to  participate  in  the 
hearing,  state  for  the  record  his  author¬ 
ity  to  act  as  such  counsel  or  representa¬ 
tive.’ 

(e)  Evidence.  (1)  The  evidence  of  the 
witnesses  shall  be  given  under  oath.  Wit¬ 
nesses  may  be  questioned  by  the  presid¬ 
ing  officer  or  by  any  person  who  has 
entered  an  appearance  for  the  purpose 
of  assisting  the  presiding  officer  in  ascer¬ 
taining  the  material  facts  with  respect 
to  the  subject  matter  of  the  hearing. 

(2)  The  evidence,  including  affidavits, 
records,  documents  and  exhibits  received 
at  the  hearing,  shall  be  reported  and  a 
transcript  thereof  shall  be  made.  In  the 
discretion  of  the  presiding  officer,  written 
evidence  may  be  received  without  being 
read  into  the  record.  Every  party  shall 
be  afforded  adequate  opportunity  to 
cross-examine,  rebut  or  offer  contraven¬ 
ing  evidence.  Evidence  shall  be  received 
with  respect  to  the  matters  specified  in 
the  notice  of  the  hearing  in  such  order 
as  the  presiding  officer  shall  announce. 

(f)  Rules  of  evidence.  All  evidence 
having  reasonable  probative  value  shall 
be  admitted,  regardless  of  common  law 
or  statutory  rules  of  evidence,  but  imma¬ 
terial,  irrelevant  or  unduly  repetitious 
evidence  shall  be  excluded. 
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(g)  Opinion  evidence.  In  the  discre¬ 
tion  of  the  presiding  officer,  opinion  evi¬ 
dence  by  properly  qualified  witnesses 
may  be  admitted, 

(h)  Stipulations.  In  the  discretion  of 
the  presiding  officer,  stipulations  of  facts 
signed  by  the  parties  or  their  representa¬ 
tives  may  be  introduced. 

(i)  Depositions.  The  presiding  officer 
may  order  evidence  to  be  taken  by  dep¬ 
osition  at  any  stage  of  the  proceeding 
before  any  person  designated  by  him  and 
having  the  power  to  administer  oaths  or 
affirmations.  Unless  notice  be  waived, 
no  deposition  shall  be  taken  except  after 
reasonable  notice  to  the  parties.  Any 
person  desiring  to  take  a  deposition  of 
a  witness  shall  make  application  in  writ¬ 
ing  setting  out  the  reasons  why  such 
deposition  should  be  taken  and  stating 
the  time  when,  the  place  where,  and  the 
name  and  address  of  the  person  before 
whom  it  is  desired  the  deposition  should 
be  taken,  the  name  and  address  of  the 
witness  and  the  subject  matter  concern¬ 
ing  which  the  witness  is  expected  to  tes¬ 
tify.  If  good  reason  be  shown,  the  pre¬ 
siding  officer  will  make  and  serve  upon 
the  parties  or  their  attorneys  an  order 
naming  the  witness  whose  deposition 
is  to  be  taken  and  specifying  the  time 
when,  the  place  where,  and  the  person 
before  whom,  the  witness  is  to  testify. 
These  may  or  may  not  be  the  same  as 
those  named  in  the  application.  The 
deponent  shall  be  subject  to  cross-ex¬ 
amination  by  all  the  parties  appearing. 
In  lieu  of  oral  cross-examination,  par¬ 
ties  may  transmit  written  cross-interro¬ 
gations  to  the  deponent.  The  testi¬ 
mony  of  the  witness  shall  be  reduced  to 
writing  by  the  officer  before  whom  the 
deposition  is  taken,  or  under  his  direc¬ 
tion,  after  which  the  deposition  shall 
be  subscribed  by  the  witness  and  cer¬ 
tified  in  the  usual  form  by  the  officer. 
Such  deposition,  unless  otherwise  or¬ 
dered  by  the  presiding  officer  for  good 
cause  shown,  shall  be  filed  in  the  record 
in  the  proceeding  and  a  copy  thereof 
supplied  to  the  party  upon  whose  appli¬ 
cation  said  deposition  was  taken  or  his 
attorney. 

(j)  Objections.  It  shall  not  be  neces¬ 
sary  to  make  formal  exceptions  to  ad¬ 
verse  rulings  of  the  presiding  officer  upon 

objections. 

(k)  Oral  argument  and  briefs.  (1) 
Oral  arguments  may  be  permitted  in  the 
discretion  of  the  presiding  officer.  Such 
arguments  shall  be  made  a  part  of  the 
transcript,  if  the  presiding  officer  so 
orders. 

(2)  Briefs  and  proposed  findings  of  fact 
and  conclusions  of  law  may  not  be  filed 
after  30  days  from  the  close  of  the  hear¬ 
ing  unless  otherwise  ordered  by  the  pre¬ 
siding  officer. 

(l)  Filing  the  record  of  the  hearing. 
As  soon  as  practicable  after  the  close  of 
the  hearing  the  complete  record  shall  be 
filed  with  the  presiding  officer.  It  shall 
consist  of  the  transcript  of  the  testimony 
and  include  exhibits  and  any  written  ar¬ 
guments  that  may  have  been  filed.  This 
record  shall  be  the  sole  official  record. 
No  free  copies  of  the  record  will  be  avail¬ 
able  in  any  proceeding  under  this  sec¬ 
tion. 

<m)  Action  of  presiding  officer. 
Within  a  reasonable  time  of  the  filing  of 


the  record  of  the  hearing,  the  presiding 
officer  shall  file  with  the  Secretary  of  the 
Interior  a  report  upon  the  possessory 
claims  of  the  petitioner  which  shall  con¬ 
tain  findings  of  fact  and  conclusions  of 
law  with  respect  to  such  claims.  Unless 
final  authority  has  been  delegated  by  the 
Secretary  to  the  presiding  officer,  the 
Secretary  of  the  Interior  will  approve, 
disapprove  or  modify  the  findings  and 
conclusions  of  the  presiding  officer.  The 
determinations  finally  made  shall  be 
published  in  the  Federal  Register  and  a 
copy  thereof  shall  be  mailed  to  each  party 
who  appeared  at  the  hearing  or  who  re¬ 
ceived  actual  written  notice  of  the 
hearing. 

(n)  Rehearing.  Upon  good  cause 
shown  within  30  days  of  the  publication 
of  the  presiding  officer’s  report,  the  Sec¬ 
retary  in  his  discretion  may  order  a  re¬ 
hearing. 

(o)  Public  notice  of  regulations.  Pub¬ 
lic  notice  of  the  issuance  of  the  forego¬ 
ing  rules  of  practice  for  hearings  shall 
be  given  by  publishing  the  same  in  the 
Federal  Register. 

(p)  Revision  of  section.  This  section 
may  be  revised  by  the  Secretary  of  the 
Interior  at  any  time  without  prior  notice 
and  such  revision  shall  be  published  in 
the  Federal  Register. 

(Sec.  8,  23  Stat.  26,  sec.  14,  26  Stat.  1101,  30 
Stat.  409,  413,  31  Stat.  321,  330,  43  Stat.  464, 
49  Stat.  1250;  48  U.  S.  C.  356,  358,  359,  371, 
61,  356,  221,  362)  [11  F.  R.  6909] 

RESERVATIONS  FOR  INDIANS  AND  ESKIMOS 

§  67.13  Extension  of  certain  provisions 
of  the  Wheeler-Howard  Act  to  Alaska; 
establishment  of  reservations,  (a)  The 
inherent  power  conferred  upon  the  Sec¬ 
retary  of  the  Interior  by  section  441,  Re¬ 
vised  Statutes  (5  U.  S.  C.  485),  to 
supervise  the  public  business  relating  to 
the  Indians  includes  the  supervision 
over  reservations  in  the  Territory  of 
Alaska  created  in  the  interest  of  the  na¬ 
tives  and  the  authority  to  lease  lands 
therein  for  their  benefit.  Opinion  of  the 
solicitor.  May  18,  1923  (49  L.  D.  592). 

(b)  The  act  of  May  1,  1936  (49  Stat. 
1250;  48  U.  S.  C.,  Sup.,  358a,  362)  extends 
certain  provisions  of  the  act  of  June  18, 
1934  (48  Stat.  984;  25  U.  S.  C.  461-479), 
known  as  the  Wheeler-Howard  Act,  to 
Alaska,  and  provides  for  the  designation 
of  Indian  reservations  in  the  Territory. 

(c)  The  act  of  May  31,  1938  (52  Stat. 
593;  48  U.  S.  C.  353a),  authorizes  the 
Secretary  of  the  Interior  in  his  discre¬ 
tion  to  withdraw,  subject  to  any  valid, 
existing  rights,  and  permanently  reserve, 
small  tracts  of  not  to  exceed  640  acres 
each  of  the  public  domain  in  Alaska,  for 
schools,  hospitals,  and  such  other  pur¬ 
poses  as  may  be  necessary  in  administer¬ 
ing  the  affairs  of  the  Indians,  Eskimos, 
and  Aleuts  of  Alaska.* 


Part  68 — Landing  and  Wharf  Permits 
on  Reserved  Shore  Spaces 

Sec. 

68.1  Statutory  authority. 

68.2  Application;  evidence  required. 

68.3  Use  of  lands;  tolls. 

68.4  Survey;  Issuance  of  permit. 

68.5  Jurisdiction  In  national  forests. 

Authority:  §§68.1  to  68.5  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 
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Cross  Reference:  For  shore  space,  see 
Part  77  of  this  chapter. 

§  68.1  Statutory  authority.  Section 
10  of  the  act  of  May  14,  1898  (30  Stat. 
413;  48  U.  S.  C.  462) ,  authorizes  the  Sec¬ 
retary  of  the.  Interior  to  grant  the  use 
of  reserved  shore  space  lands  abutting 
on  the  water  front  to  any  citizen,  or 
association  of  citizens,  or  to  any  corpora¬ 
tion  incorporated  under  the  laws  of  the 
United  States  or  under  the  laws  of  any 
State  or  Territory,  for  landings  and 
wharves,  with  the  provision  that  the 
public  shall  have  access  to  and  proper 
use  of  such  landings  and  wharves  at 
reasonable  rates  of  toll  to  be  prescribed 
by  the  Secretary  of  the  Interior. 

§  68.2  Application ;  evidence  required. 

(a)  Applications  for  landing  and  wharf 
privileges  should  be  filed  in  the  proper 
land  office. 

(b)  Applications  should  describe  the 
tracts  desired  by  words  and  by  a  pre¬ 
liminary  diagram  showing  their  position 
in  connection  with  adjoining  surveys 
and  water  front  and  by  courses  and  dis¬ 
tances  where  not  defined  by  prior  sur¬ 
veys.  There  should  be  filed  diagrams 
and  specifications  of  the  proposed 
wharves  and  landings,  showing  their  po¬ 
sition  in  connection  with  the  roadway 
used  by  vessels,  the  width  of  the  chan¬ 
nel,  and  the  various  soundings.  Maps 
and  such  other  papers  as  may  be  neces¬ 
sary  to  fully  show  the  situation  must  be 
furnished.  All  buildings  proposed  to  be 
erected  should  be  shown  on  the  diagram 
accompanying  the  application,  and  there 
should  be  indicated  their  use  and 
whether  they  are  for  public  or  private 
purposes. 

(c)  In  an  application  by  an  individ¬ 
ual  or  association,  the  citizenship  of  the 
individual  and  of  the  members  of  the 
association  must  be  shown. 

(d)  In  case  of  a  corporation  a  certi¬ 
fied  copy  of  the  articles  of  incorporation 
and  evidence  of  organization  must  be 
furnished  in  the  same  manner  as  is  re¬ 
quired  where  corporations  apply  for 
rights  of  way  for  railroad  purposes. 

Cross  Reference:  For  railroad  rights-of- 
way,  see  §5  74.1-74.21  of  this  chapter. 

§  68.3  Use  of  lands;  tolls.  The  use  of 
such  land  is  limited  to  landings  and 
wharves,  and  all  rates  of  toll  to  be  paid 
by  the  public  must  be  submitted  for  ap¬ 
proval  of  the  manager  of  the  land  office. 
The  application  should  be  accompanied 
by  a  proposed  schedule  of  public  toll 
charges;  and  if  such  charges  are  found 
to  be  reasonable,  the  schedule  will  be  ap¬ 
proved,  subject,  however,  to  revision  as 
the  public  interests  may  thereafter  re¬ 
quire. 

§  68.4  Survey;  issuance  of  permit.  If 
the  application  be  allowed,  a  surveyor 
of  the  Bureau  of  Land  Management  will 
execute  a  survey  and  set  permanent 
monuments  to  delineate  the  boundaries 
of  the  tract,  and  a  permit  will  be  issued 
granting  the  applicant  the  use  of  the 
land  sought  for  landings  and  wharves, 
subject  to  the  provisions  and  conditions 
prescribed  by  the  statute,  which  permit 
will  be  revocable  at  the  discretion  of  the 
manager.  The  erection  of  wharves  and 
piers  in  any  port,  roadstead,  haven, 
harbor,  canal,  navigable  river,  or  other 
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water  of  the  United  States,  outside 
of  established  harbor  lines,  or  where 
no  harbor  lines  have  been  established, 
must  be  in  conformity  with  plans  rec¬ 
ommended  by  the  Chief  of  Engineers, 
and  authorized  by  the  Secretary  of  the 
Army;  consequently  such  applications 
will  be  submitted  to  the  Department  of 
the  Army  for  approval,  or  such  other  ac¬ 
tion  as  that  department  may  deem 
proper,  before  final  action  is  taken  in 
the  Interior  Department. 

Cross  Reference:  For  surveys,  see  Parts 
78,  280  of  this  chapter. 

§  68.5  Jurisdiction  in  national  forests. 
Reserved  spaces  between  claims  upon 
navigable  waters  within  existing  na¬ 
tional  forests  in  Alaska  are  subject  to 
the  jurisdiction  of  the  Secretary  of  Agri¬ 
culture,  pursuant  to  the  act  of  Febru¬ 
ary  1,  1905  (33  Stat.  628;  16  U.  S.  C. 
472),  and  permits  for  the  use  of  such 
spaces  for  landings  and  wharves  must 
be  obtained  through  that  department. 


Part  69 — Mineral  Lands;  General 
Mining  Regulations 

location  and  entry  of  mineral  lands  in 

ALASKA 

Sec. 

69.1  Laws  relating  to  mining  claims  ex¬ 

tended  to  Alaska. 

69.2  Law  In  respect  to  placer  claims. 

69.3  Annual  assessment  work  on  mining 

claims  and  proof  thereof. 

69.4  Identification  of  lands. 

69.5  Plats  and  field  notes  of  survey. 

69.6  Rates  for  newsoaper  publications. 

69.7  Evidence  of  title. 

69.8  Statement  required  that  land  Is  un¬ 

reserved,  unoccupied,  unimproved, 
and  unappropriated. 

69.9  Period  allowed  for  filing  of  adverse 

claims. 

69.10  Period  allowed  for  institution  of  ad¬ 

verse  suits. 

AREAS  SUBJECT  TO  SPECIAL  LAWS 

69.11  Mineral  deposits  in  the  Glacier  Bay 

National  Monument. 

MINING  FOR  GOLD  AND  OTHER  PRECIOUS  METALS 
IN  BEDS  AND  ALONG  SHORES  OF  NAVIGABLE 
WATERS  IN  ALASKA 

69.12  Purpose  and  authority. 

69.13  Filing  of  notice  of  intention  to  mine. 

69.14  Area  to  be  dredged. 

69.15  Restrictions  on  dredge  location. 

69.16  Laws  for  the  protection  of  navigable 

waters  and  fisheries. 

69.17  Prior  rights  protected. 

69.18  No  title  to  be  acquired;  rights  of  fu¬ 

ture  States. 

SCHOOL  SECTIONS 

69.19  Statutory  authority;  mining  claims. 

69.20  Mining  locations,  entries  and  patents. 

Cross  References:  For  mineral  lands,  gen¬ 
eral  mining  regulations,  see  Part  185  of  this 
chapter.  For  surveys  in  Alaska,  see  Part  78 
of  this  chapter.  For  surveys  and  resurveys, 
general,  see  Parts  280,  281  of  this  chapter. 

LOCATION  AND  ENTRY  OF  MINERAL  LANDS  IN 
ALASKA  1 

Authority:  §§  69.1  to  69.10  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 


1  The  general  mining  regulations  contained 
In  Part  185.  as  modified  and  supplemented  by 
the  regulations  in  this  part,  are  effective  in 
th’  Territory  of  Alaska.  For  laws  relating  to 
mining  enacted  by  the  Territory,  see  Session 
Laws  of  Alaska,  March  14,  1935,  Ch.  76,  and 
March  9,  1939,  Ch.  77. 


S  69.1  Laws  relating  to  mining  claims 
extended  to  Alaska.  The  laws  of  the 
United  States  relating  to  mining  claims 
were  extended  to  Alaska  by  section  8  of 
the  act  of  May  17, 1884  (23  Stat.  26) ,  and 
sections  15,  16,  and  26  of  the  act  of  June 
6,  1900  (31  Stat.  327-329;  48  U.  S.  C. 
119,  120,  381-383),  again,  in  terms,  ex¬ 
tended  the  mining  laws  of  the  United 
States  and  all  rights  incident  thereto,  to 
the  Territory,  with  certain  further  provi¬ 
sions  with  respect  to  the  acquisition  of 
claims  thereunder.* 

§  69.2  Law  in  respect  to  placer  claims. 

(a)  The  law  in  respect  to  placer  claims 
in  Alaska  was  modified  and  amended  by 
the  act  of  August  1,  1912  (37  Stat.  242), 
and  section  4  of  that  act  was  amended 
by  the  act  of  March  3,  1925  (43  Stat. 
1118). 

(b)  By  the  act  of  May  4, 1934  (48  Stat. 
663;  48  U.  S.  C.  381a)  *  the  acts  of  August 
1, 1912,  and  March  3,  1925,  were  repealed 
and  the  general  mining  laws  of  the 
United  States  applicable  to  placer  mining 
claims  were  declared  to  be  in  full  force 
and  effect  in  the  Territory. 

§  69.3  Annual  assessment  work  on 
mining  claims  and  proof  thereof.  Under 
the  act  of  March  2, 1907  (34  Stat.  1243;  48 
U.  S.  C.  384,  385),*  an  unpatented  min¬ 
ing  claim  in  Alaska  becomes  forfeited  for 
failure  to  complete  the  required  assess¬ 
ment  work  during  any  assessment  period, 
the  act  containing  no  provision  for  the 
protection  or  preservation  of  such  claim 
through  resumption  of  work. 

§  69.4  Identification  of  lands.  A  state¬ 
ment  as  to  descriptions  should  be  incor¬ 
porated  in  field  notes  of  survey  not  tied  to 
a  corner  of  the  public  survey,  and  in  ap¬ 
plications  for  patent  based  thereon.* 


*  See  also  amendatory  acts  of  May  31,  1938 
and  August  8,  1947  (52  Stat.  588,  61  Stat. 
916;  48  U.  S.  C.  381). 

*  Sec.  3  of  the  act  of  May  4,  1934  (48  Stat. 
663;  48  U.  S.  C.  381a)  provided:  “This  Act 
shall  take  effect  thirty  days  subsequent  to 
the  date  of  convening  of  the  first  regular 
session  of  the  Alaska  Territorial  Legislature 
which  is  held  after  the  passage  of  this  Act.” 
The  next  legislature  convened  on  the  second 
Monday  of  January,  1935. 

4  The  act  of  March  2,  1907  (34  Stat.  1243; 
48  U.  S.  C.  384,  385),  prescribes  the  require¬ 
ments  as  to  annual  assessment  work  on  min¬ 
ing  claims  in  Alaska  and  the  manner  of 
making  proof  thereof. 

•The  field  notes  of  survey  of  all  claims 
within  the  Territory  of  Alaska,  and  all  ap¬ 
plications  for  patent  based  thereon,  where  the 
survey  is  not  tied  to  a  corner  of  the  public 
survey,  shall  contain  a  description  of  the 
location  or  mineral  monument  to  which  the 
survey  is  tied  by  giving  its  latitude  and 
longitude  and  its  position  with  reference  to 
rivers,  creeks,  mountains,  or  mountain  peaks, 
towns  or  other  prominent  topographical 
points  or  natural  objects  or  monuments,  giv¬ 
ing  the  distances  and  directions  as  nearly  ac¬ 
curate  as  possible,  especially  with  reference 
to  any  well-known  trail  to  a  town  or  mining 
camp  or  to  a  river  or  mountain  appearing  on 
the  map  of  Alaska,  which  description  shall 
appear  regardless  of  whether  or  not  the  sur¬ 
vey  be  tied  to  an  existing  monument  or  to 
a  monument  established  by  the  surveyor 
when  making  the  survey  in  accordance  with 
existing  regulations  with  reference  to  the 
establishment  of  such  monuments.  The  de¬ 
scription  of  such  monument  shall  appear  in  a 
paragraph  separate  from  the  description  of 
the  courses  and  distances  of  the  survey. 


§  69.5  Plats  and  field  notes  of  survey. 
Copies  of  the  plats  and  field  notes  of 
survey  in  mining  cases  will  be  made  and 
disposed  of  in  accordance  with  instruc¬ 
tions  issued  by  the  Director,  Bureau  of 
Land  Management. 

I  69.6  Rates  for  newspaper  publica¬ 
tions.  Section  2334  of  the  Revised  Stat¬ 
utes  (30  U.  S.  C.  39)  provides  for  the  ap¬ 
pointment  of  surveyors  to  survey  mining 
claims,  and  authorizes  the  Director  of 
the  Bureau  of  Land  Management  to  es¬ 
tablish  the  rates  to  be  charged  for  sur¬ 
veys  and  for  newspaper  publications  in 
mining  cases.  Under  this  authority  of 
law,  the  following  rates  have  been  estab¬ 
lished  as  the  maximum  charges  for  news¬ 
paper  publications: 

(a)  The  charge  for  the  publication  of 
notice  of  application  for  patent  in  a  min¬ 
ing  case  in  all  districts  shall  not  exceed 
the  legal  rates  allowed  by  the  laws  of 
Alaska  for  the  publication  of  legal  notices 
wherein  the  notice  is  published,  and  in  no 
case  shall  the  charge  exceed  $9.40  for 
each  10  lines  of  space  occupied.  Such 
charge  shall  be  accepted  as  full  payment 
for  the  publication  for  the  entire  period 
required  by  law. 

(b)  It  is  expected  that  these  notices 
shall  not  be  so  abbreviated  as  to  curtail 
the  description  essential  to  a  perfect  no¬ 
tice,  and  the  said  rates  are  established 
upon  the  understanding  that  the  notices 
are  to  be  set  in  the  usual  body  type  used 
for  legal  notices. 

(c)  Further  information  relative  to 
publication  and  a  sample  of  advertise¬ 
ment  set-up  in  accordance  with  Govern¬ 
ment  requirements  is  given  in  §  185.85 
of  this  chapter. 

§  69.lT  Evidence  of  title,  (a)  Each 
patent  application  must  be  supported  by 
either  a  certificate  of  title  or  an  abstract 
of  title  certified  to  by  the  legal  custodian 
of  the  records  of  locations  and  transfers 
of  mining  claims  or  by  an  abstracter  of 
titles.  The  certificate  of  title  or  certifi¬ 
cate  to  an  abstract  of  title  must  be  by  a 
person,  association,  or  corporation  au¬ 
thorized  by  the  Territorial  laws  to  exe¬ 
cute  such  a  certificate  and  acceptable  to 
the  Bureau  of  Land  Management. 

(b)  A  certificate  of  title  must  conform 
substantially  to  Form  4-1246. 

(c)  -Each  certificate  of  title  or  abstract 
of  title  must  be  accompanied  by  single 
copies  of  the  certificate  or  notice  of  the 
original  location  of  each  claim,  and  of 
the  certificates  of  amended  or  supple¬ 
mental  locations  thereof,  certified  to  by 
the  legal  custodian  of  the  record  of 
mining  locations. 

(d)  A  certificate  to  an  abstract  of  title 
must  state  that  the  abstract  is  a  full, 
true,  and  complete  abstract  of  the  loca¬ 
tion  certificates  or  notices,  and  all 
amendments  thereof,  and  of  all  deeds, 
instruments,  or  actions  appearing  of  rec¬ 
ord  purporting  to  convey  or  to  affect 
the  title  to  each  claim. 

(e)  The  application  for  patent  will  be 
received  and  filed  and  the  order  for  pub¬ 
lication  issued,  if  the  certificate  of  title 
or  the  abstract  showing  full  title  in  the 
applicant  is  brought  down  to  a  day  rea¬ 
sonably  near  the  date  of  the  presentation 
of  the  application.  A  supplemental  cer¬ 
tificate  oi  title  or  supplemental  abstract 
of  title  brought  down  so  as  to  include 
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the  date  of  the  filing  of  the  application 
must  be  furnished  prior  to  the  expiration 
of  the  60-day  period  of  publication. 

§  69.8  Statement  required  that  land 
is  unreserved,  unoccupied,  unimproved, 
and  unappropriated  .*  Each  person  mak¬ 
ing  application  for  patent  under  the  min¬ 
ing  laws,  for  lands  in  Alaska,  must  fur¬ 
nish  a  duly  corroborated  statement 
showing  that  no  portion  of  the  land 
applied  for  is  occupied  or  reserved  by  the 
United  States,  so  as  to  prevent  its  acqui¬ 
sition  under  said  laws;  that  the  land  is 
not  occupied  or  claimed  by  natives  of 
Alaska ;  and  that  the  land  is  unoccupied, 
unimproved  and  unappropriated  by  any 
person  claiming  the  same  other  than  the 
applicant. 

§  69.9  Period  allowed  for  filing  of  ad¬ 
verse  claims.  The  act  of  June  7,  1910 
(36  Stat.  459;  48  U.  S.  C.  386),  provides 
that  adverse  claims  may  be  filed  at  any 
time  during  the  60-day  period  of  publica¬ 
tion  or  within  8  months  thereafter.  This 
provision  operates  to  enlarge  by  8 
months  additional  the  time  within  which 
an  adverse  claim  may  be  filed. 

§  69.10  Period  allowed  for  institution 
of  adverse  suits,  (a)  It  is  also  provided 
by  the  act  that  adverse  suits  may  be  in¬ 
stituted  at  any  time  within  60  days  after 
the  filing  of  adverse  claims  in  the  land 
office.  This  provision  applies  to  any 
adverse  claim  which  is  seasonably  filed. 

(b)  Managers  of  the  land  offices  in 
Alaska  will  exercise  the  greatest  care  in 
applying  the  provisions  of  the  act,  and 
will  allow  no  mineral  entry  until  after 
the  expiration  of  the  full  period  granted 
for  the  filing  of  adverse  claims.  For  ex¬ 
ample,  on  any  application  under  which 
the  publication  period  ended  with  or 
after  June  7,  1910,  no  entry  will  in  any 
event  be  allowed  until  after  the  expira¬ 
tion  of  the  8  months’  period  following 
the  publication  period. 

AREAS  SUBJECT  TO  SPECIAL  LAWS  T 

§  69.11  Mineral  deposits  in  the  Glacier 
Bay  National  Monument,  (a)  Under 
the  act  of  June  22,  1936  (49  Stat.  1817), 
the  lands  in  the  Glacier  Bay  National 


•  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 

1  Mining  locations  may  be  made  on  lands  in 
the  Mount  McKinley  National  Park,  under 
the  provisions  of  the  act  of  February  26,  1917 
(39  Stat.  938;  16  U.  S.  C.  347-354)  which 
expressly  provides  that  the  United  States 
mining  laws  shall  be  applicable  to  mineral 
lands  in  that  area. 

Lands  segregated  for  classification  or  sold 
under  the  Alaska  Public  Sale  Act  of  August 
30.  1949  (63  Stat.  679,  48  U.  S.  C.  364a-364e) 
are  subject  to  mining  location,  under  the 
provision  of  section  3  of  that  act  for  the 
development  of  the  reserved  minerals  under 
applicable  law,  including  the  United  States 
mining  laws,  and  subject  to  the  rules  and 
regulations  of  the  Secretary  of  the  Interior 
necessary  to  provide  protection  and  compen¬ 
sation  for  damages  from  mining  activities  to 
the  surface  and  improvements  thereon. 
Such  mining  locations  are  subject  to  the 
applicable  general  regulations  in  Parts  69 
and  185  and  to  the  additional  conditions  and 
requirements  in  §  75.35  of  this  chapter. 


Monument,  reserved  by  proclamation  of 
February  26,  1925  (43  Stat.  1988),  or  as 
it  may  be  extended  are  open  to  prospect¬ 
ing  for  the  kinds  of  mineral  now  subject 
to  location  under  the  United  States  min¬ 
ing  laws,  and,  upon  discovery  of  any  such 
mineral,  locations  may  be  made  in  ac¬ 
cordance  with  the  provisions  of  the  min¬ 
ing  laws  and  regulations  thereunder. 
Such  locations,  duly  made,  will  carry  all 
the  rights  and  incidents  of  mining  loca¬ 
tions,  except  that  they  will  give  to  the 
locator  no  title  to  the  land  within  their 
boundaries  or  claim  thereto  except  the 
right  to  occupy  and  use  so  much  of  the 
surface  of  the  land  as  required  for  all 
purposes  reasonably  necessary  to  mine 
and  remove  the  minerals,  such  occupa¬ 
tion  and  use  to  be  under  general  regula¬ 
tions  prescribed  by  the  Secretary  of  the 
Interior. 

(b)  The  owner  of  a  mining  location 
may  cut  such  timber  within  the  boun¬ 
daries  of  his  claim  as  is  necessary  for 
mining  purposes.  Prospectors  may  cut 
timber  for  their  necessary  mining  and 
domestic  uses  only  with  the  permission 
of  the  custodian  of  the  monument  or  his 
representative  who  will  designate  the 
timber  to,  be  cut.  All  slash,  brush  or 
debris  resulting  from  the  cutting  of  tim¬ 
ber  upon  mining  claims  or  by  prospectors 
shall  be  disposed  of  by  the  claimant  or 
prospector  in  such  manner  and  at  such 
time  as  may  be  designated  by  the  Na¬ 
tional  Park  Service  officer  in  charge  so 
as  to  prevent  the  creation  of  fire  hazards, 
or  conditions  conducive  to  the  develop¬ 
ment  of  infestation  by  timber-destroying 
insects. 

(c)  Prospectors  or  miners  shall  not 
open  or  construct  roads  or  vehicle  trails 
without  first  obtaining  a  permit  from  the 
Director  of  the  National  Park  Service. 
Applications  for  such  permits  may  be 
made  through  the  officer  in  charge  of  the 
monument  upon  submitting  a  map  or 
sketch  showing  the  location  of  the  min¬ 
ing  property  to  be  served  and  the  loca¬ 
tion  of  the  proposed  road  or  vehicle  trail. 
The  permit  may  be  conditioned  upon  the 
permittee  maintaining  the  road  or  trail 
in  a  passable  condition  so  long  as  it  is 
used  by  the  permittee  or  his  successors. 

(d)  Occupation  and  use  of  the  surface 
of  an  unpatented  mining  claim  is  re¬ 
stricted  by  the  general  law  to  such  as  is 
reasonably  incident  to  the  exploration, 
development  and  extraction  of  the  min¬ 
erals  in  the  claim.  Accordingly,  any 
locator  or  patentee  of  a  mining  claim 
located  under  this  act  will  be  entitled  to 
such  right.  Upon  written  permission  of 
the  Director  of  the  National  Park  Service 
or  his  representative,  the  surface  of  such 
claim  may  be  used  for  other  specified 
purposes,  the  use  to  be  on  such  condi¬ 
tions  and  for  such  period  as  may  be  pre¬ 
scribed  when  permission  is  granted. 

(e)  Prospectors  and  miners  shall  at  all 
times  conform  to  any  rules  prescribed  or 
which  may  be  made  applicable  by  the 
Director  of  the  National  Park  Service  to 
the  national  monument. 

(f)  The  Park  regulations  for  the  pro¬ 
tection  of  wild  life  provide: 

The  national  monument  is  a  sanctuary  for 
wild  life  of  every  sort,  and  all  hunting,  or  the 
killing,  wounding,  frightening,  capturing  or 
attempting  to  capture  at  any  time  of  any 
wild  bird  or  animal,  except  dangerous  ani¬ 


mals  when  it  is  necessary  to  prevent  them 
from  destroying  human  lives  or  Inflicting 
personal  injury,  is  prohibited. 

Firearms,  traps,  seines,  and  nets  are  pro¬ 
hibited  within  the  boundaries  of  the  monu¬ 
ment,  except  upon  written  permission  of  the 
custodian  or  his  representative. 

(g)  The  right  of  occupation  and  use  of 
the  surface  of  the  land  embraced  in  the 
boundaries  of  a  location,  entry  or  patent 
pursuant  to  the  act  of  June  22,  1936,  will 
terminate  when  the  minerals  are  mined 
out  or  the  claim  is  abandoned.  Any 
owner  of  an  unpatented  location  who 
fails  to  perform  annual  assessment  work 
on  his  claim  for  any  assessment  period 
will  be  assumed  to  have  abandoned  his 
claim  and  his  right  of  occupation  and 
use  of  the  surface  of  the  claim  considered 
at  an  end. 

(h)  Applications  for  patents  and  final 
certificates  issued  thereon  for  mining 
claims  in  this  monument  should  be  noted 
“Glacier  Bay  National  Monument 
Lands”,  and  all  patents  issued  for  claims 
under  the  act  will  convey  title  to  the  min¬ 
erals  only,  and  contain  appropriate  ref¬ 
erence  to  the  act  and  the  regulations 
issued  thereunder. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

Cross  Reference:  For  general  mining  reg¬ 
ulations,  see  Part  185  of  this  chapter. 

MINING  FOR  GOLD  AND  OTHER  PRECIOUS  MET¬ 
ALS  IN  THE  BEDS  AND  ALONG  THE  SHORES 

OF  NAVIGABLE  WATERS  IN  ALASKA 

Authority:  §§  69.12  to  69.18  issued  under 
61  Stat.  916. 

§  69.12  Purpose  and  authority.  The 
act  of  August  8,  1947  (61  Stat.  916) 
amends  section  26  of  the  act  of  June  6, 
1900,  as  amended  (31  Stat.  321,  52  Stat. 
588;  48  U.  S.  C.  381)  to  authorize  the 
exploration  and  mining  for  gold  and 
other  precious  metals  in  Alaska  in  land 
belov#the  line  of  ordinary  high  tide  on 
tidal  waters  and  below  the  line  of  ordi¬ 
nary  high  water  mark  on  nontidal  waters 
navigable  in  fact,  subject  to  certain  con¬ 
ditions.  It  is  the  purpose  of  §§  69.12  to 
69.18,  inclusive,  to  set  forth  the  condi¬ 
tions  under  which  such  exploration  and 
mining  operations  may  be  conducted. 

§  69.13  Filing  of  notice  of  intention  to 
mine.  Any  citizen  of  the  United  States, 
any  person  who  has  legally  declared  his 
intention  to  become  such,  any  associa¬ 
tion  of  such  citizens,  or  any  corporation 
organize  under  the  laws  of  the  United 
States  or  of  any  £>tate  or  Territory  there¬ 
of,  shall,  before  commencing  actual  oper¬ 
ations,  file  a  notice  of  intention  to  mine 
or  dredge  for  gold  and  other  precious 
metals  in  any  of  the  land'  described  in 
the  preceding  section.  This  notice  must 
be  filed  in  triplicate  in  the  nearest  land 
office,  and  should  contain  (a)  the  full 
name,  address  and  citizenship  of  the 
person  filing  the  notice,  (b)  a  description 
of  the  place  where  the  dredge  will 
be  initially  located  or  the  mining 
operations  otherwise  commenced,  such 
place  to  be  connected  where  practicable 
by  course  and  distance  to  a  corner  of  the 
public  land  survey  on  the  shore,  or  if 
there  are  no  surveyed  lands  in  the  vi¬ 
cinity,  with  the  nearest,  readily-ascer- 
tainable  geographical  or  topographical 
point,  (c)  a  statement  that  actual  dredg¬ 
ing  or  mining  operations  will  be  com- 
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menced  no  later  than  90  days  after  the 
date  of  filing  of  the  notice,  and  (d)  a 
statement  that  the  dredging  or  other 
mining  operations  will  comply  with  all 
pertinent  regulations  and  laws. 

§  69.14  Area  to  be  dredged.  In  order 
to  assure  the  preservation  of  order  and 
the  avoidance  of  conflict,  each  dredge 
commencing  operations  in  accordance 
with  §§  69.12  to  69.18,  inclusive,  shall  not 
be  interfered  with  by  other  dredging  or 
mining  operations  within  an  area  of  200 
feet  in  the  direction  of  either  bank  and 
within  a  space  of  500  feet  up  or  down 
stream.  This  area  shall  be  indicated  by 
properly  placed  buoys.  Other  dredges 
or  boats  are  to  have  access  to  such  area 
for  passage  and  navigational  purposes, 
but,  while  passing  through  that  area,  are 
not  to  extract  any  minerals  nor  engage  in 
any  dredging  or  moving  of  materials  ex¬ 
cept  as  may  be  necessary  for  the  actual 
movement  of  the  equipment. 

§  69.15  Restrictions  on  dredge  loca¬ 
tion.  No  dredge  shall  be  placed  in  a  po¬ 
sition  or  be  so  operated  as  to  interfere 
with  the  free  passage  of  boats  on  non- 
tidal  waters  navigable  in  fact  or  along 
the  shore  line  of  tidal  waters,  or  inter¬ 
fere  with  the  landing  at  any  public 
wharf,  or  with  other  authorized  means 
for  landing  stores  or  supplies.  No  dredge 
shall  be  located  nearer  to  the  shore  than 
100  feet  from  the  line  of  ordinary  low 
tide  on  tidal  waters.  Nor  shall  any 
dredge  be  located  within  the  limits  of 
frontage  occupied  by  any  townsite,  mis¬ 
sion  or  trading  company  with  established 
entry  under  the  law. 

§  69.16  Laws  for  the  protection  of 
navigable  waters  and  fisheries.  No 
dredging  or  other  mining  operations 
shall  be  conducted  unless  all  the  appli¬ 
cable  laws  and  regulations  relating  to 
navigable  waters  and  to  the  protection 
of  fisheries  are  complied  with. 

Cross  Reference:  The  regulations  of  the 
Pish  and  Wildlife  Service  of  the  Department 
of  the  Interior  concerning  fisheries  are  codi¬ 
fied  in  50  CFR  Chapter  I.  For  regulations  of 
the  Department  of  the  Army  concerning 
navigable  waters,  see  33  CFR  Chapter  II. 

§  69.17  Prior  rights  protected.  No 
dredging  or  other  mining  shall  in  any 
way  be  deemed  to  affect  or  impair  any 
valid  claims,  rights  or  privileges  arising 
under  any  other  provision  of  law,  includ¬ 
ing  possessory  claims  under  the  first 
proviso  of  section  8  of  the  act  of  May 
17,  1884  (23  Stat.  26). 

§  69.18  No  title  to  be  acquired;  rights 
of  future  States.  No  dredging  or  other 
mining  operations  shall  authorize,  or  be 
permitted  to  lead  to,  the  acquisition  of 
title  to  any  of  the  land  dredged  or  mined. 
Any  privileges  acquired  with  respect  to 
mining  operations  in  land,  title  to  which 
is  later  transferred  to  a  future  State 
upon  its  admission  to  the  Union,  and 
which  is  situated  within  its  boundaries, 
shall  bfi  terminable,  by  such  State,  and 
the  mining  operations  shall  be  subject 
to  the  laws  of  such  State. 

SCHOOL  SECTIONS 

§  69.19  Statutory  authority:  mining 
claims,  (a)  The  act  of  March  5,  1952 
(66  Stat.  14;  48  U.  S.  C.  353)  re¬ 
pealed  the  act  of  August  7, 1939  (53  Stat. 


RULES  AND  REGULATIONS 

\ 

1243;  48  U.  S.  G.  353),  which  provided 
for  the  disposition  under  the  mining  laws 
of  the  United  States,  of  the  minerals  in 
the  lands  reserved  to  the  Territory  of 
Alaska  for  educational  uses.  No  valid 
claim  may,  therefore,  be  initiated  under 
the  mining  laws  after  March  5,  1952,  on 
lands  reserved  to  the  Territory  for  edu¬ 
cational  uses. 

(b)  Unsurveyed  public  lands  which 
when  surveyed  will  be  sections  reserved 
for  educational  uses,  will,  until  the  sur¬ 
vey  of  the  lands  in  the  field  but  not 
thereafter  be  subject  to  the  operation 
of  the  mining  and  mineral  leasing  laws 
in  like  manner  as  other  public  lands. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

§  69.20  Mining  locations,  entries  and 
patents,  (a)  Section  1  of  the  act  of 
March  4, 1915,  as  amended,  provides  that 
nothing  in  that  act  shall  affect  any  lands 
subject  to  or  included  in  any  valid  appli¬ 
cation,  claim,  or  right  initiated  or  held 
under  any  laws  of  the  United  States,  un¬ 
less  and  until  such  application,  claim,  or 
right  is  extinguished,  relinquished  or 
cancelled.  Therefore,  any  valid  mining 
location  or  claim  initiated  prior  to 
March  5,  1952,  shall  remain  intact,  sub¬ 
ject  to  compliance  with  the  mining  laws 
and  regulations  thereunder  applicable  to 
the  Territory,  and  subject  to  the  rights 
of  Territorial  lessees.  All  proceeds  or 
income  derived  by  the  United  States 
from  the  disposition  of  the  lands  or  the 
minerals  therein  under  such  outstanding 
mining  claims  shall  be  appropriated  and 
set  apart  as  permanent  funds  in  the 
Territorial  treasury. 

(b)  Controversies  between  Territorial 
lessees  and  owners  of  mining  claims  on 
the  same  land  involving  the  right  of 
possession,  occupancy  and  use  of  lands, 
or  liability  for  damages,  are  matters 
within  the  jurisdiction  of  the  local 
courts. 

(R.  S.  2478;  43  U.  S.  C.  1201) 
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70.30  Coal  permits  and  leases. 
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coal  permittees  or  lessees. 

Authority:  §§  70.1  to  70.31  issued  under 
sec.  17.  38  Stat.  745;  48  U.  S.  C.  451. 

GENERAL 

§  70.1  Statutory  authority.  Sections 
1  to  19,  inclusive,  of  the  act  of  October 
20, 1914  (38  Stat.  741,  et  seq.;  48  U.  S.  C., 
sections  432-438,  438a,  439-452),  as 
amended,  authorize  the  Secretary  of  the 
Interior  to: 

(a)  Divide  into  leasing  units  and 
award  leases  of  the  coal,  lignite  and  as¬ 
sociated  minerals  in  unreserved  coal 
lands  and  coal  deposits  owned  by  the 
United  States  in  Alaska; 

(b)  Issue  permits  to  prospect  un¬ 
claimed  and  undeveloped  areas  of  coal 
lands  and  coal  deposits  in  Alaska;  and 

(c)  Issue  limited  licenses  or  permits 
to  prQspect  for,  mine  and  dispose  of,  for 
free  use,  coal  on  specified  tracts  belong¬ 
ing  to  the  United  States  in  Alaska. 

§  70.2  Area  and  limitation  on  hold¬ 
ings.  A  single  lease  or  permit  may  em¬ 
brace  not  exceeding  2,560  acres  except 
where  the  rule  of  approximation  applies. 
A  permit  will  comprise  contiguous  tracts, 
or  tracts  in  reasonably  compact  form, 
if  good  reasons  appear  for  not  including 
a  contiguous  area.  A  lease  will  com¬ 
prise  contiguous  tracts,  except  in  a  case 
where  it  appears  that  non-contiguous 
tracts  can  be  practically  worked  as  a 
single  mine  or  unit.  No  person,  asso¬ 
ciation,  or  corporation,  except  as  in  the 
act  provided,  may  hold  more  than  2,560 
acres  in  the  aggregate,  whether  directly 
through  the  ownership  of  coal  leases  and 
permits  or  interests  in  such  leases  or 
permits,  or  indirectly  as  a  member  of  an 
association  or  associations,  or  as  a 
stockholder  of  a  corporation,  holding 
such  leases  and  permits  or  interests 
therein  or  both. 

§  70.3  Qualifications  of  applicants. 
(a)  Leases,  prospecting  permits  and  lim¬ 
ited  licenses  may  be  issued  to  citizens  of 
the  United  States  over  the  age  of  21 
years,  associations  of  such  citizens,  cor¬ 
porations  organized  under  the  laws  of 
the  United  States  or  any  State  or  Terri¬ 
tory  thereof,  including  a  company  or  cor¬ 
poration  operating  a  railroad  or  common 
carrier,  and  municipalities.  A  majority 
of  the  stock  of  such  corporation  shall  at 
all  times  be  owned  and  held  by  citizens 
of  the  United  States. 
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(b)  Every  applicant  for  coal  permit  or 
lease  must  show  that,  with  the  area  ap¬ 
plied  for,  his  or  its  interest  or  interests  in 
such  permits,  leases  and  applications 
therefor,  directly  or  indirectly,  do  not 
exceed  in  the  aggregate  2,560  acres,  not 
including  areas  held  under  a  limited  li¬ 
cense  which,  under  the  act  (48  U.  S.  C., 
sec.  445) ,  is  no  bar  to  acquiring  or  hold¬ 
ing  a  lease. 

(c)  Where  the  applicant  is  or  operates 
a  railroad  or  common  carrier,  it  must 
make  a  statement  that  it  operates  main 
or  branch  lines  in  the  Territory  of 
Alaska;  that  the  coal  or  coal  lands  ap¬ 
plied  for  through  leases,  applications 
therefor,  and  permits,  do  not  exceed  such 
area  or  quantity  as  may  be  required  and 
used  solely  for  its  ownjjse;  and  that  the 
aggregate  acreage,  other  than  as  set  out 
in  §  70.28,  in  leases  and  applications 
therefor  and  permits  in  which  it  is  inter¬ 
ested  directly  or  indirectly  does  not  ex¬ 
ceed  2,560  acres. 

(d)  Every  applicant  for  lease  or  per¬ 
mit  must  also  furnish  a  showing  as  to 
the  need  for  additional  coal  production 
which  cannot  otherwise  be  reasonably 
met,  or,  if  such  a  showing  of  need  can¬ 
not  be  made,  a  statement  of  the  reasons 
why  a  lease  or  permit  is  desired. 

§  70.4  Permits  and  leases  lor  lands 
disposed  of  with  reservation  of  coal. 
Where  lands  included  in  a  lease  or  permit 
have  been  disposed  of  with  reservation  of 
the  coal  deposits,  a  lessee  or  permittee 
must  make  full  compliance  with  the  law 
under  which  such  reservation  was  made. 
See  the  act  of  March  8, 1922  (42  Stat.  416; 
48  U.  S.  C.,  sec.  377) ;  June  17,  1949  (63 
Stat.  200);  June  21,  1949  (63  Stat.  214; 
30  U.  S.  C.,  Supp.  in,  54),  and  other 
laws  authorizing  such  reservations. 

§  70.5  Requirements  when  lands  are 
within  a  withdrawal.  Where  any  part 
of  the  lands  embraced  in  an  application 
for  coal  lease  or  permit  is  within  a  with¬ 
drawal  which  does  not  preclude  disposi¬ 
tion  of  the  coal  deposits,  the  head  of  the 
Government  agency  having  control  will 
be  called  upon  for  a  report  as  to  whether 
there  is  any  objection  to  the  granting 
of  a  coal  lease  or  permit.  In  cases  where 
such  agency  recommends  that  a  special 
stipulation  be  furnished  by  the  appli¬ 
cant  to  protect  the  interest  of  the  United 
States,  an  appropriate  stipulation  will 
be  included  in  the  lease  or  permit. 

§  70.6  Payments.  Unless  otherwise 
directed  by  the  Secretary,  rentals,  royal¬ 
ties  and  other  payments  under  leases, 
permits  and  licenses  issued  under  the 
act  shall  be  paid  to  the  manager  of  the 
land  office  for  the  land  district  in  which 
the  lands  are  situated.  All  remittances 
shall  be  made  payable  to  the  Bureau  of 
Land  Management. 

COAL  LEASES 

§  70.7  Leasing  units,  (a)  No  coal 
land  or  deposits  may  be  leased  until  after 
division  into  suitable  leasing  units  or 
tracts.  Such  leasing  units  may  be  es¬ 
tablished  either  upon  application  or 
when  it  is  deemed  advisable  that  addi¬ 
tional  coal  units  be  established. 

(b)  All  material  facts,  such  as  char¬ 
acter  and  depth  of  the  coal  deposits, 
topography  of  the  land,  situation  with 
respect  to  adjacent  private  holdings  of 
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coal  lands,  the  proximity  of  rail  or  water 
transportation  and  outlet  for  other  lands 
in  the  immediate  vicinity,  as  well  as  the 
investment  reasonably  required  to  pro¬ 
vide  the  requisite  development  and  op¬ 
erating  facilities,  will  be  given  consider¬ 
ation  in  the  establishment  of  leasing 
units. 

(c)  Leasing  units  may  include,  in 
whole  or  in  part,  unsurveyed  land,  but  a 
survey  of  the  land  will  be  made  and  the 
leasing  unit  conformed  to  such  survey 
prior  to  the  execution  of  a  lease  thereof. 

§  70.8  Form  of  lease.  Leases  shall  be 
issued  on  Form  4-03 la.1 

§  70.9  Minimum  expenditure  and 
lease  bond,  (a)  An  actual  bona  fide  ex¬ 
penditure  for  mine  operation,  develop¬ 
ment,  or  improvement  purposes  on  or  for 
the  benefit  of  the  leased  land,  of  the 
amount  that  may  be  determined  will  be 
a  condition  in  each  lease  as  the  minimum 
basis  on  which  it  will  be  granted,  with 
the  requirement  that  not  less  than  one- 
third  of  such  expenditure  shall  be  made 
during  the  first  year,  and  a  like  amount 
each  year  for  the  two  succeeding  years, 
the  investment  during  any  one  year  over 
such  proportionate  amount  for  that  year 
to  be  credited  on  the  expenditure  re¬ 
quired  for  the  ensuing  year  or  years. 

(b)  Prior  to  the  issuance  of  a  lease, 
the  lessee  shall  furnish  a  bond  executed 
by  the  lessee  with  approved  corporate 
surety  on  Form  4-1113  or  the  lessee’s 
personal  bond  on  Form  4-1114,  in  such 
sum  as  may  be  required  but  in  no  event 
less  than  $1,000,  and  conditioned  upon 
compliance  with  all  of  the  terms  and 
provisions  of  the  lease.  Personal  bonds 
must  be  accompanied  by  a  deposit  of  se¬ 
curities  such  as  specified  in  §  70.23.  If 
the  amount  of  the  bond  is  fixed  at  $1,000, 
the  lessee  may,  instead,  furnish  a  bond 
on  Form  4-1113  with  two  qualified  indi¬ 
vidual  sureties  to  cover  compliance  with 
all  terms  and  provisions  of  the  lease  or 
the  applicable  law  or  regulations.  Each 
surety  must  execute  a  statement  show¬ 
ing  that  he  is  worth  in  real  property  not 
exempt  from  execution  double  the  sum 
specified  in  the  undertaking,  over  and 
above  his  just  debts  and  liabilities,  and 
that  he  is  either  a  resident  of  the  same 
State  or  Territory  and  the  United  States 
Judicial  District  as  the  principal  on  the 
bond,  or  of  the  Territory  and  the  Judi¬ 
cial  District  in  which  the  lands  involved 
are  located.  There  must  also  be  fur¬ 
nished  a  certificate  by  a  judge  or  clerk 
of  record,  a  United  States  Attorney,  a 
United  States  Commissioner,  or  United 
States  postmaster,  as  to  the  indemnity, 
signature  and  financial  competency  of 
the  sureties.  All  bonds  furnished  with 
individual  sureties  will  be  examined 
every  two  years  or  at  any  other  time 
when  found  advisable,  and  the  principal 
on  the  bond  will  be  required  to  furnish 
new  statements  of  justification  by  the 
sureties  and  a  new  certificate  of  finan¬ 
cial  competency,  and  if  such  sureties  are 
unable  to  qualify  additional  security  will 
be  required.  The  statement  of  justifica¬ 
tion  required  to  be  furnished  by  the 
sureties,  and  the  certificate  of  compe¬ 
tency  should  be  on  Form  4-215. 


*  Filed  with  the  Federal  Register  Division, 
as  part  of  the  original  document. 


§  70.10  Minimum  production ;  suspen¬ 
sion  of  operations,  (a)  Leases  shall  be 
conditioned  upon  the  payment  of  a  roy¬ 
alty  on  a  minimum  annual  production 
beginning  with  the  sixth  year  of  the 
lease,  unless,  on  application  and  show¬ 
ing  made,  an  authorized  officer  of  the 
Department  of  the  Interior  in  the  inter¬ 
est  of  conservation,  or  for  other  satisfac¬ 
tory  cause,  shall  direct,  or  shall  assent 
to  the  suspension  of  operations  or  pro¬ 
duction  of  coal  as  provided  in  section  19 
of  the  act  (48  U.  S.  C.  438a) .  The  law 
provides  that  where  suspensions  are 
made  the  payment  of  rentals  will  be 
waived  for  the  period  of  suspension  and 
the  lease  term  extended  for  a  like  period. 

(b)  If  operations  or  production  are 
suspended  pursuant  to  section  19  of  the 
act  (48  U.  S.  C.  sec.  438a) ,  no  payment  of 
acreage  rental  prescribed  in  the  lease  is 
required  during  such  period  of  suspen¬ 
sion.  Any  such  suspension  if  granted 
shall  be  effective  beginning  with  the  first 
day  of  the  lease  month  following  the  date 
of  filing  of  written  application  for  such 
suspension  in  duplicate  in  the  office  of 
the  regional  mining  supervisor,  and  end¬ 
ing  with  the  first  day  of  the  lease  month 
in  which  relief  is  terminated  in  writing 
by  an  authorized  officer  of  the  Depart¬ 
ment  of  the  Interior.  Where  rentals 
have  been  paid  in  advance,  proper  credit 
will  be  allowed  on  the  next  rental  or 
royalty  payment  due  under  the  lease. 
Complete  information  must  be  furnished 
showing  the  necessity  for  suspension  of 
operation  and  production  in  the  interest 
of  conservation  or  other  satisfactory 
cause  for  the  suspension  requested. 

(c)  The  term  of  a  lease  shall  be  ex¬ 
tended  by  adding  thereto  any  period  of 
suspension  of  operations  or  production 
assented  to  or  directed  by  an  authorized 
officer  of  the  Department  of  the  Interior. 

(d)  The  minimum  annual  production 
requirements  of  a  lease  shall  be  propor¬ 
tionately  reduced  for  that  portion  of  a 
lease  year  for  which  suspension  of  opera¬ 
tions  or  production  is  directed  or  granted 
by  an  authorized  officer  of  the  Depart¬ 
ment  of  the  Interior  in  the  interest  of 
conservation  or  for  other  satisfactory 
cause. 

§  70.11  Application  for  lease  by  com¬ 
petitive  bidding,  (a)  An  application  for 
a  lease  by  competitive  bidding  must  be 
filed  in  duplicate  in  the  proper  land  of¬ 
fice.  No  specific  form  is  required,  but 
the  application  should  cover  the  follow¬ 
ing  points: 

(1)  The  applicant’s  name  and  address. 

(2)  A  statement  as  to  citizenship:  In 
the  case  of  an  individual,  whether  native 
born  or  naturalized,  and  if  naturalized, 
date  of  naturalization,  court  in  which 
naturalized,  and  the  number  of  certifi¬ 
cate  if  known,  and  if  a  woman,  whether 
married  or  single,  and  if  married,  the 
facts  as  to  the  citizenship  of  her  hus¬ 
band  and  the  date  of  her  marriage  if 
both  are  not  native  born  citizens.  As¬ 
sociations  are  required  to  file  a  certified 
copy  of  their  articles  of  association  and 
the  same  showing  as  to  citizenship  and 
holdings  of  their  members  as  required  of 
an  individual  and  specified  in  this  sub- 
paragraph.  If  the  applicant  is  a  corpo¬ 
ration,  it  must  file  (i)  a  certified  copy  of 
the  articles  of  incorporation  or  appro- 
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priate  reference  by  land  office  serial  num¬ 
ber  of  the  record  of  the  Bureau  in  which 
such  a  copy  has  been  filed,  with  state¬ 
ment  as  to  any  subsequent  amendments, 
(ii)  a  separate  showing  as  to  the  citizen¬ 
ship  and  holdings  of  any  stockholder 
owning  or  controlling  at  least  20  percent 
of  the  stock  of  the  corporation,  and  (iii) 
a  statement  of  the  proportion  of  its 
stock  owned  or  held  by  aliens.  If  a  ma¬ 
jority  of  the  stock  of  a  corporation  is 
held  by  aliens,  the  application  will  be  de¬ 
nied.  'A  municipality  must  submit  evi¬ 
dence  of:  (i)  The  law,  charter  and  pro¬ 
cedure  taken  by  which  it  became  and 
exists  as  a  legal  body  corporate;  (ii)  that 
the  taking  of  a  permit  or  lease  is  author¬ 
ized  under  such  law  or  charter;  and  (iii) 
that  the  action  proposed  has  been  duly 
authorized  by  the  governing  body  of  such 
municipality. 

(3)  A  statement  that  the  interests,  di¬ 
rect  or  indirect,  in  coal  leases,  permits 
or  applications  therefor  in  Alaska,  do  not 
exceed  in  the  aggregate  2,560  acres,  ex¬ 
cept  as  indicated  in  §  70.3  (b) .  Where 
the  applicant  is  or  operates  a  railroad 
or  common  carrier,  it  must  state  that  the 
coal  or  coal  lands  applied  for  through 
leases,  applications  therefor,  and  per¬ 
mits,  do  not  exceed  such  area  or  quan¬ 
tity  as  may  be  required  and  used  solely 
for  its  own  use. 

(4)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivision 
if  surveyed,  and  by  metes  and  bounds  if 
unsurveyed.  In  order  to  properly  iden¬ 
tify  unsurveyed  lands,  if  practicable,  the 
metes  and  bounds  description  should  be 
connected  by  course  and  distance  with 
some  corner  of  the  public-land  surveys 
and  their  position  with  reference  to  riv¬ 
ers,  creeks,  mountains  or  mountain 
peaks,  towns,  islands,  or  other  prominent 
topographical  points  or  natural  objects 
or  monuments  should  be  given. 

(5)  The  showing  specified  in  §  70.3 
(d). 

(6)  A  statement  of  the  general  situa¬ 
tion  of  the  land  with  respect  to  other 
mines,  its  topography,  outlet  to  market, 
and  transportation  facilities  and  the 
character  and  extent  of  the  coal  de¬ 
posits  so  far  as  known. 

(7)  The  contemplated  investment  for 
the  development  and  equipment  of  a  pro¬ 
ducing  mine  of  a  stated  average  daily 
output. 

(b)  The  application  must  be  signed  by 
the  applicant  or  his  attorney-in-fact, 
and  if  executed  by  an  attorney-in-fact 
must  be  accompanied  by  the  power  of 
attorney  and  the  applicant’s  own  state¬ 
ment  *  as  to  citizenship  and  acreage  hold¬ 
ings.  Application  on  behalf  of  a  cor¬ 
poration  must  be  accompanied  by  proof 
of  the  signing  officer’s  authority  to  ex¬ 
ecute  the  instrument  and  must  have  the 
corporate  seal  affixed  thereto. 

§  70.12  Offer  of  lands  or  deposits  for 
lease  by  competitive  bidding,  if  the 
lands  or  deposits  are  found  to  consti¬ 
tute  an  acceptable  leasing  unit  and  sub¬ 
ject  to  coal  lease,  they  will  be  offered  for 
such  lease  on  the  terms  and  conditions 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wilfully  to  submit  or 
cause  to  be  submitted  to  any  agency  of  the 
United  States  any  false  or  fraudulent  state¬ 
ment  as  to  any  matter  within  Its  jurisdiction. 


to  be  specified  in  the  notice  of  sale  to 
the  qualified  person  who  offers  the  high¬ 
est  bonus  by  competitive  bidding  as  pro¬ 
vided  by  the  notice  of  sale.  If  it  be  found 
that  the  area  covered  by  an  application 
does  not  constitute  an  acceptable  leasing 
unit,  the  area  may  be  adjusted,  by  ap¬ 
propriate  additions  and  eliminations,  to 
constitute  an  acceptable  leasing  unit 
which  may  be  offered  for  lease. 

§  70.13  Notice  of  lease  offer.  Notice 
under  the  preceding  section  of  the  offer 
of  the  lands  or  deposits  for  lease  will  be 
given  by  publication  once  a  week  for  four 
consecutive  weeks,  or  for  such  other  pe¬ 
riod  as  may  be  deemed  advisable,  in  a 
newspaper  of  general  circulation,  pub¬ 
lished  in  the  Territory  of  Alaska.  The 
notice  will  be  published  at  the  expense 
of  the  Government.  Such  notice  will 
show  the  day,  hour,  and  place  of  sale, 
whether  the  sale  will  be  at  public  auc¬ 
tion  or  by  sealed  bids,  the.  method  of 
submitting  sealed  bids,  the  rental  and 
rate  of  royalty  to  be  charged,  the  mini¬ 
mum  investment  and  the  minimum  pro¬ 
duction  requirement,  and  the  descrip¬ 
tion  of  the  land.  If  the  sale  is  by  public 
auction  the  notice  will  also  specify  that 
sealed  bids  will  be  accepted.  The  right 
is  reserved,  in  the  public  interest,  to 
reject  any  and  all  bids,  and  should  a 
bid  be  rejected,  the  deposit  made  by 
the  bidder  will  be  returned.  All  bidders 
at  any  public  sale  of  leases  are  warned 
against  committing  any  act  of  intimida¬ 
tion,  combination  or  unfair  manage¬ 
ment  to  hinder  or  prevent  bidding  there¬ 
on,  in  violation  of  18  U.  S.  C.  1860. 

§  70.14  Sale;  bidding  requirements ; 
action  by  successful  bidder.  When  the 
sale  is  by  public  auction,  before  bidding 
is  commenced  by  those  persons  present, 
the  manager  or  other  officer  conducting 
the  sale  will  open  and  read  to  those  per¬ 
sons  the  sealed  bids  received  on  or  be¬ 
fore  the- time  set  in  the  notice  of  sale. 
The  successful  bidder  must  on  the  day 
of  sale  deposit  with  the  manager  of  the 
land  office  or  other  officer  conducting 
the  sale  and  each  sealed  bid  must  be  ac¬ 
companied  by  the  following:  Certified 
check,  money  order,  or  cash,  for  one- 
fifth  of  the  amount  of  bid  and  evidence 
of  qualifications  of  the  bidder  as  pre¬ 
scribed  in  §  70.11  (a)  (2),  (3)  and  (b), 
if  a  current  showing  in  that  regard  has 
not  been  filed  in  connection  with  the 
application  for  lease  of  the  lands  or  de¬ 
posits.  If  the  land  is  surveyed,  the  suc¬ 
cessful  bidder  will  be  allowed  30  days 
from  receipt  of  lease  forms  within  which 
(a)  to  file  in  the  proper  land  office  a 
lease,  duly  executed  by  him  on  form 
4-031a  and  the  bond  required  by  §  70.9, 
and  (b)  to  pay  the  remainder  of  the 
bonus  bid  by  him  and  the  annual  rental 
for  the  first  year  of  the  lease.  The  lease 
will  be  dated  as  of  the  first  day  of  the 
month  following  its  issuance  unless  the 
successful  bidder  requests  that  it  be 
dated  as  of  the  first  day  of  the  month 
of  issuance.  If  the  land  is  unsurveyed, 
the  successful  bidder  will  not  be  re¬ 
quired  to  comply  with  requirements  of 
paragraphs  (a)  and  (b)  in  this  section 
until  the  land  has  been  surveyed  and 
the  plat  of  such  survey  accepted  and 
officially  filed.  Such  survey  will  be  at 
the  expense  of  the  Government.  If  the 


bidder  fails  to  comply  after  due  service 
of  notice,  that  portion  of  his  deposit 
representing  the  minimum  required  to 
be  deposited  with  the  bid  shall  be  held 
as  liquidated  damages  and  disposed  of 
as  other  receipts  under  the  Alaska  Coal 
Act. 

S  70.15  Modification  and  leasing  of  ad¬ 
ditional  land  or  coal  deposits;  consoli¬ 
dation  of  leases  of  small  areas,  (a) 
Under  section  4  of  the  act  (48  U.  s.  C. 
Sec.  435) ,  a  lessee  may  obtain  a  further 
or  new  lease  to  include  additional  coal 
lands  contiguous  to  those  embraced  in 
his  original  lease,  but  in  no  event  shall 
the  area  embraced  in  the  original  and 
new  lease  exceed  in  the  aggregate  2,560 
acres,  except  wh^re  the  rule  of  approxi¬ 
mation  applies.  The  lessee  shall  file  his 
application  for  a  new  lease  in  duplicate 
in  the  proper  land  office  describing  the 
additional  lands  desired,  the  needs  and 
reason  for  and  the  advantage  to  the 
lessee  of  such  lease.  Upon  determina¬ 
tion  that  the  new  lease  is  justified,  the 
land  or  deposits  may  be  offered  as 
provided  in  §  70.13. 

(b)  Upon  a  satisfactory  showing  by 
the  lessee  that  all  of  the  workable  de¬ 
posits  of  coal  within  a  tract  covered  by 
the  lease  will  be  exhausted,  worked  out 
or  removed  within  three  years  there¬ 
after.  an  additional  tract  of  land  or  coal 
deposit  may  be  leased.  An  application 
should  be  filed  in  duplicate  in  the  proper 
land  office  and  should  contain  a  descrip¬ 
tion  of  the  lands  requested,  estimated 
recoverable  reserves,  future  plan  of  op¬ 
eration  for  such  reserves  and  for  any 
lands  requested,  and  the  proposed  meth¬ 
od  of  entry  into  such  lands.  If  the  lands 
or  coal  deposits  or  any  part  thereof  are 
found  to  constitute  an  acceptable  leasing 
unit,  they  will  be  offered  for  leasing  as 
provided  in  §  70.13.  If  the  applicant  be 
the  successful  bidder  and  the  additional 
lands  can  be  practicably  operated  with 
the  applicant’s  leasehold  as  a  single 
mine  or  unit,  the  additional  lands  may 
be  included  in  a  modified  lease  which 
must  not  exceed  2,560  acres;  otherwise, 
a  separate  lease  may  be  issued. 

(c)  Under  section  5  of  the  act  (48 
U.  S.  C.,  sec.  436) ,  lessees  holding  under 
leases  small  blocks  or  areas  may  con¬ 
solidate  their  leases  or  holdings  so  as  to 
include  in  a  single  holding  not  to  exceed 
2,560  acres  of  contiguous  lands.  The 
lessees  should  file  their  joint  application 
for  a  new  lease  in  duplicate  in  the  proper 
land  office  describing  the  lands  held  in 
their  respective  leases  and  giving  the 
serial  numbers  of  such  leases,  and  stat¬ 
ing  the  reasons  why  they  desire  a  con¬ 
solidated  lease.  If  the  showing  is 
deemed  satisfactory,  a  consolidated  lease 
will  be  issued. 

(d)  Before  a  new  lease  under  para¬ 
graph  (a)  of  this  section,  or  a  lease 
modified  under  paragraph  (b)  of  this 
section,  or  a  consolidated  lease  under 
paragraph  (c)  of  this  section  is  issued, 
the  lessee  or  lessees  shall  file  the  consent 
of  the  surety  or  sureties  and  the  accept¬ 
ance  by  the  lessee  or  lessees  of  the  terms 
and  conditions  proposed. 

S  70.16  Renewal  of  lease;  readjust¬ 
ment  of  terms  and  conditions.  A  lease  is 
subject  to  renewal  and  its  terms  and 
conditions  are  subject  to  readjustment  at 
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the  end  of  each  fifty-year  period  (or  such 
extended  period  as  results  from  the  grant 
of  a  suspension  of  operations  or  produc¬ 
tion)  succeeding  the  date  of  the  lease 
unless  otherwise  provided  by  law  at  Jthe 
time  of  the  expiration  of  such  periods. 

In  addition,  the  lessor  may  readjust  and 
fix  royalties  payable  under  the  lease  at 
the  end  of  each  20-year  period  of  the 
lease.  The  lessee  will  be  notified  by  the 
lessor  of  the  proposed  readjustments  or 
notified  that  no  readjustment  is  to  be 
made.  Unless  the  lessee  files  objection 
to  the  proposed  terms  or  a  relinquish¬ 
ment  of  the  lease  within  30  days  after 
receipt  of  notice,  he  will  be  deemed  to 
have  agreed  to  such  terms  and,  at  the 
end  of  each  50-year  period,  to  renewal  of 
his  lease.  Notice  of  the  proposed  read¬ 
justments  will  be  given,  whenever  feasi¬ 
ble,  before  the  expiration  of  each  such 
twenty-  or  fifty-year  period  as  the  case 
may  be. 

§  70.17  Relinquishment  of  lease.  Up¬ 
on  payment  of  all  rentals,  royalties,  and 
other  debts  due  and  payable  to  the  lessor, 
upon  payment  of  all  wages  or  money  due 
and  payable  to  the  workmen  employed 
by  the  lessee,  and  upon  a  satisfactory 
showing  that  the  public  interest  will  not 
be  impaired,  the  lessee  may  surrender 
the  entire  lease.  The  lessee  may  also 
surrender  any  legal  subdivision  of  the 
area  included  within  the  lease,  but  in  no 
case  shall  such  lease  be  so  terminated  in 
whole  or  in  part  until  and  unless  the 
lessee  shall  have  made  provision  for  the 
preservation  of  any  mines  or  productive 
works  or  permanent  improvements  on 
the  lands  covered  thereby  in  accordance 
with  the  regulations  and  terms  of  the 
lease.  A  surrender  must  be  made  by  a 
relinquishment  filed  in  duplicate  in  the 
proper  land  office.  A  relinquishment 
upon  its  acceptance  shall  take  effect  as 
of  the  date  it  is  filed. 

§  70.18  Cancellation  of  lease.  If  the 
lessee  shall  fail  to  comply  with  the  pro¬ 
visions  of  the  act,  or  of  the  general  regu¬ 
lations  promulgated  and  in  force  at  the 
date  of  the  lease  or  at  the  effective  date 
of  any  readjustment  of  the  terms  and 
conditions  thereof  under  §  70.16,  or  make 
default  in  the  performance  or  observ¬ 
ance  of  any  of  the  terms,  covenants,  and 
stipulations  of  the  lease  and  such  fail¬ 
ure  or  default  shall  continue  for  30  days 
after  service  of  written  notice  thereof 
by  the  lessor,  then  the  lessor  may  insti¬ 
tute  appropriate  proceedings  in  a  court 
of  competent  jurisdiction  for  the  for¬ 
feiture  and  cancellation  of  the  lease  as 
provided  in  section  14  of  the  act  (48 
U.  S.  C.  sec.  449).  A  waiver  of  any  par¬ 
ticular  cause  of  forfeiture  shall  not  pre¬ 
vent  the  cancellation  and  forfeiture  of 
the  lease  for  any  other  cause  of  for¬ 
feiture,  or  for  the  same  cause  occurring 
at  any  other  time. 

§  70.19  Use  of  timber.  The  use  of 
timber  found  upon  the  public  lands  in 
Alaska,  by  the  permittee  and  the  lessee, 
for  firewood,  fencing,  buildings,  mining, 
prospecting,  and  for  domestic  purposes 
in  addition  to  that  taken  from  the  area 
in  the  permit  or  lease,  may  be  obtained 
under  the  act  of  May  14,  1898  (30  Stat. 
414;  48  U.  S.  C.  sec.  423),  as  amended, 
or  by  arrangement  with  the  Department 
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of  Agriculture,  if  the  land  is  in  a  national 
forest.* 

COAL  PROSPECTING  PERMITS 

§  70.20  Character  of  lands.  Permits 
shall  be  issued  on  Form  4-03  lb 4  for  a 
period  of  four  years  to  qualified  appli¬ 
cants  to  prospect  unclaimed  and  unde¬ 
veloped  lands  where  prospecting  or  ex¬ 
ploratory  work  is  necessary  to  determine 
the  existence  or  workability  of  the  coal 
deposits. 

§  70.21  Rights  conferred.  A  permit 
will  entitle  the  permittee  to  the  exclu¬ 
sive  right  to  prospect  for  coal  on  the 
land  described  therein.  In  the  exercise 
of  this  right,  the  permittee  shall  be  au¬ 
thorized  to  remove  from  the  premises 
only  such  coal  as  may  be  necessary  to 
determine  the  workability  and  commer¬ 
cial  value  of  the  coal  deposits  in  the 
land. 

§  70.22  Application  for  permit.  An 
application  for  a  permit  must  be  filed 
in  duplicate  in  the  manner  and  in  the 
office  specified  in  §  70.11  (a).  Each  ap¬ 
plication  must  be  accompanied  by  a 
filing  fee  of  $10.00  which  will  be  retained 
as  a  service  charge  even  though  the  ap¬ 
plication  should  be  rejected  or  with¬ 
drawn  either  in  whole  or  in  part.  No 
specific  form  of  application  is  required, 
but  in  addition  to  the  requirements  of 
§70.11  (a)  (1),  (2),  (3),  (4)  and  (5) 
and  (b),  it  should  cover  the  following 
points: 

(a)  Condition  of  coal  occurrences,  so 
far  as  determined;  description  of  work¬ 
ings,  and  outcrops  of  coal  beds,  if  any,, 
and  reason  why  the  land  is  believed  to 
offer  a  favorable  field  for  prospecting  for 
coal. 

(b)  Detailed  plan  and  method  of  con¬ 
ducting  prospecting  or  exploratory  op¬ 
erations  on  the  land,  estimated  cost  of 
carrying  out  such  proposed  prospecting 
operations,  and  the  diligence  with  which 
such  operations  will  be  prosecuted. 

(c)  Brief  statement  of  applicant’s  ex¬ 
perience  in  coal-mining  operations,  if 
any,  together  with  one  or  more  refer¬ 
ences  as  to  his  reputation  and  business 
standing. 

§  70.23  Permit  "bond.  The  applicant 
must  furnish  a  corporate  surety  bond  on 
Form  4-1130  or  his  personal  bond  on 
Form  4-1131  conditioned  upon  compli¬ 
ance  with  all  the  terms  of  the  prospect¬ 
ing  permit.  The  bond  shall  be  in  the 
sum  of  $1,000  and  where  the  lands  ap¬ 
plied  for  have  been  entered  or  patented 
with  the  coal  reserved  to  the  United 
States  pursuant  to  the  act  of  March  8, 
1922  (42  Stat.  416;  48  U.  S.  C.,  sec.  377), 
the  bond  must  be  conditioned  upon  the 
payment  of  any  damages  caused  to  the 
crops  or  improvements  thereon  by  rea¬ 
son  of  prospecting  for  coal  thereon  under 
the  permit.  Personal  bonds  must  be  ac¬ 
companied  by  a  deposit  of  negotiable 
Federal  securities  equal  at  their  par 
value  to  the  amount  of  the  bond.  The 
bond  may  be  filed  with  the  application 
which  will  expedite  action  thereon,  or 
within  30  days  after  receipt  of  notice  by 
the  applicant,  that  the  permit  will  be 


•  See  Part  79  of  this  chapter.  Timber. 
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granted  when  the  bond  is  filed.  The  per¬ 
mittee  may,  in  place  of  a  bond  of  the  two 
types  specified  above,  submit  one  on 
Form  4-1130  with  two  qualified  sureties 
as  provided  in  §  70.9  (b) . 

§  70.24  Reward  for  discovery.  A  per¬ 
mittee  who  shows,  that  prior  to  the  ex¬ 
piration  of  his  permit,  the  land  included 
in  the  permit  contains  coal  in  commer¬ 
cial  quantities,  is  entitled  to  a  preference 
right  lease  for  all  or  part  of  the  land',  the 
area  to  be  taken  in  compact  form.  An 
application  for  preference  right  lease 
must  be  filed  in  duplicate  in  the  office 
specified  in  §  70.11  (a)  promptly  after 
commencement  of  commercial  opera¬ 
tions,  but  in  no  event  later  than  the  ex¬ 
piration  of  the  period  to  which  the  per¬ 
mit  is  limited.  The  application  must  de¬ 
scribe  the  land  desired,  set  forth  fully 
and  in  detail  the  extent  and  mode  of  oc¬ 
currence  of  the  coal  deposits  as  disclosed 
by  the  prospecting  work  performed  un¬ 
der  the  permit,  show  that  coal  was  dis¬ 
covered  in  commercial  quantities  before 
the  date  of  the  expiration  of  the  permit 
and  show  any  change  in  the  information 
contained  in  the  application  for  permit. 
The  application  must  be  accompanied  by 
the  rental  for  the  first  year  of  the  lease, 
which  shall  be  25  cents  for  each  acre,  or 
fraction  thereof.  The  lease,  if  issued, 
will  be  in  accordance  with  the  provisions 
of  §§  70.8  to  70.10,  inclusive,  and  will  be 
dated  the  first  day  of  the  month  follow¬ 
ing  the  date  the  application  is  filed  unless 
the  applicant  requests  that  it  be  dated 
the  first  day  of  the  month  within  which 
it  is  filed.  If  the  permit  expires  and  the 
application  for  lease  is  finally  rejected, 
royalty  for  coal  mined  to  the  date  of  re¬ 
ceipt  of  notice  by  the  permittee  of  such 
rejection  will  be  charged  in  accordance 
with  the  royalty  terms  of  the  permit  and 
such  mining  of  the  coal  will  not  consti¬ 
tute  a  trespass. 

TRANSFERS  OF  PERMITS  AND  LEASES: 

OVERRIDING  ROYALTIES 

§  70.25  Transfers,  including  subleases. 
(a)  Permits  and  leases  may  be  trans¬ 
ferred  in  whole  or  in  part  to  any  person, 
association,  or  corporation  qualified  to 
hold  such  leases  and  permits.  The  ap¬ 
proval  of  a  transfer  of  only  part  of  the 
lands  described  in  a  permit  or  lease  will 
create  a  new  permit  or  lease  but  a  dis¬ 
covery  on  lands  under  one  permit  will 
not  inure  to  the  benefit  of  the  other. 
The  approval  of  such  a  transfer  will  not 
extend  the  life  of  the  permit  or  the  re¬ 
adjustment  periods  of  the  lease.  Trans¬ 
fers  of  permits  and  leases,  whether  by 
direct  assignments,  working  agreements, 
transfer  of  royalty  interests,  subleases 
or  otherwise,  must  be  filed  for  approval 
at  the  office  specified  in  §  70.11  (a)  with¬ 
in  90  days  from  final  execution  and  must 
contain  evidence  of  the  qualifications  of 
the  assignee  or  transferee,  consisting  of 
the  same  showing  required  of  a  lease  or 
permit  applicant  by  §  70.11  (a),  (2)  and 
(3)  and  (b).  If  the  instrument  fails  to 
describe  the  true  consideration,  a  state¬ 
ment  must  be  submitted  showing  the 
consideration  in  full.  The  statement  will 
be  treated  as  confidential  and  not  for 
public  inspection.  If  a  bond  is  neces¬ 
sary  it  must  be  furnished.  Transfers  of 
record  title  interest  must  be  filed  in  du- 
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plicate.  A  single  executed  copy  of  all 
other  instruments  of  transfer  is  suffi¬ 
cient.  A  transfer  will  take  effect  the 
first  day  of  the  month  following  its  final 
approval  or  if  the  transferee  requests, 
the  first  day  of  the  month  of  approval. 

(b)  The  transferor  of  a  permit  or  lease, 
including  a  sublease,  and  his  surety  will 
continue  to  be  responsible  for  the  per¬ 
formance  of  any  obligation  under  the 
permit  or  lease  until  the  effective  date  of 
the  approval  of  the  transfer.  If  the 
transfer  is  not  approved,  their  obliga¬ 
tion  to  the  United  States  shall  continue 
as  though  no  such  transfer  had  been  filed 
for  approval.  After  the  effective  date  of 
approval,  the  transferee,  including  sub¬ 
lessee,  and  his  surety  will  be  responsible 
for  the  performance  of  all  permit  or  lease 
obligations  notwithstanding  any  terms  in 
the  transfer  to  the  contrary.  The  ac¬ 
count  under  the  permit  or  lease  must  be 
in  good  standing  before  approval  of  a 
transfer  will  be  given. 

(c)  An  application  for  approval  of  any 
instrument  or  transfer  of  a  lease  or  per¬ 
mit  or  interest  therein  or  a  filing  of  any 
such  instrument  must  be  accompanied 
by  a  fee  of  $10,  and  an  application  not 
accompanied  by  payment  of  such  a  fee 
will  not  be  accepted  for  filing  by  the 
manager.  Such  fee  will  not  be  returned 
even  though  the  application  later  be 
withdrawn  or  rejected  in  whole  or  in 
part. 

§  70.26  Limitation  on  overriding  roy¬ 
alties.  An  overriding  royalty  interest 
shall  not  be  created  by  assignment  or 
otherwise  exceeding  50  percent  of  the 
rate  of  royalty  first  payable  to  the  United 
States  under  the  lease  or  an  overriding 
royalty  interest  which  when  added  to 
any  over  overriding  royalty  interest  ex¬ 
ceeds  that  percentage,  excepting  that 
where  an  interest  in  the  leasehold  or  op¬ 
erating  agreement  is  assigned,  the  as¬ 
signor  may  retain  an  overriding  royalty 
interest  in  excess  of  the  above  limitation 
if  he  shows  to  the  satisfaction  of  the 
Bureau  of  Land  Management,  that  he 
has  made  substantial  investments  for 
improvements  on  the  land  covered  by  the 
assignment. 

LIMITED  COAL  LICENSES 

§  70.27  Purpose  of  license.  Coal  li¬ 
censes  may  be  issued,  for  the  supply  of 
strictly  local  and  domestic  needs  for  fuel, 
for  a  period  of  two  years  to  any  of  the 
applicants  having  the  qualifications  spe¬ 
cified  in  §  70.3  (a),  without  the  payment 
of  royalty  for  the  coal  mined  or  for  the 
land  occupied.  All  licensees  may  mine 
coal  for  sale,  except  a  company  or  cor¬ 
poration  operating  a  common  carrier, 
Which  is  restricted  by  section  3  of  the 
act  (48  U.  S.  C.,  sec.  434) ,  to  the  require¬ 
ment  of  only  such  an  area  or  amount  of 
coal  as  may  be  required  and  used  solely 
for  its  own  consumption.  The  holding 
of  a  lease  is  no  bar  to  the  acquisition  of, 
holding  or  operating  a  limited  coal  li¬ 
cense  and  the  holding  of  a  license  is  no 
bar  to  the  acquisition  or  holding  of  a 
lease  or  interest  therein.  No  such  li¬ 
censes,  however,  will  be  issued  for  coal 
lands  in  the  Bering  or  Matanuska  coal 
fields  which  have  been  surveyed  into 
leasing  blocks  or  tracts  or  in  fields  where 
mines  are  being  operated  under  lease. 


RULES  AND  REGULATIONS 

A  license  grants  the  right  to  prospect  for, 
mine,  and  remove  coal  free  of  charge 
from  specified  tracts  of  lands  belonging 
to  the  United  States  in  Alaska,  and  does 
not  authorize  the  mining  of  any  other 
form  of  mineral  deposits,  nor  the  cutting 
or  removal  of  timber. 

§  70.28  Area  and  duration.  A  license 
will  be  limited  to  specified  tracts  not  to 
exceed  10  acres  in  any  one  coal  field. 
The  ground  covered  by  a  license  must 
be  square  in  form  and  should  be  limited 
to  an  area  reasonably  sufficient  to  supply 
the  quantity  of  coal  needed.  The  act 
limits  the  license  period  to  10  years,  but 
a  license  will  expire  by  limitation  at  the 
end  of  2  years  from  date  of  issuance,  un¬ 
less  timely  renewed  on  application  filed 
and  proper  showing  made  prior  to  ex¬ 
piration  of  the  2 -year  period,  subject  to 
such  conditions  necessary  for  the  pro¬ 
tection  of  the  public  interest  as  may  be 
imposed  prior  to  or  at  the  time  of  the 
extension.  Misrepresentation,  careless¬ 
ness,  waste,  injury  to  the  property,  the 
charge  of  unreasonable  prices  for  coal, 
or  material  violations  of  the  rules  and 
regulations  governing  operation  as  shall 
have  been  prescribed  in  advance  of  the 
issuance  of  a  license,  will  be  deemed  suf¬ 
ficient  cause  for  revocation. 

§  70.29  ApplicationsJor  license,  (a) 
Application  for  a  license  to  mine  coal  for 
local  and  domestic  needs  must  be  filed  on 
Form  4-694a,  or  its  substantial  equiva¬ 
lent  in  the  office  specified  in  §  70.11  (a) 
and  be  accompanied  by  a  $10  filing  fee. 
A  municipality  must  file  with  the  appli¬ 
cation  a  showing  of  (1)  the  law  or  char¬ 
ter  and  procedure  taken  by  which  it  be¬ 
came  and  exists  as  a  legal  body  corpo¬ 
rate,  (2)  that  the  taking  of  a  license  is 
authorized  under  such  law  or  charter 
and  (3)  that  the  proposed  action  has 
been  duly  authorized  by  the  governing 
body  of  the  municipality. 

(b)  Prior  to  the  execution  of  the  ap¬ 
plication,  the  applicant  must  have  gone 
upon  the  land,  plainly  marked  the 
boundaries  thereof  by  substantial  monu¬ 
ments,  and  posted  a  notice  setting  forth 
his  intention  of  mining  coal  therefrom. 
The  application  must  contain  the  state¬ 
ment  that  these  requirements  have  been 
complied  with  and  the  description  of  the 
land  as  given  in  the  application  must 
correspond  with  the  description  as 
marked  on  the  ground.  The  license,  if 
granted,  should  be  recorded  with  the 
local  mining  district  recorder,  if  the  land 
is  situated  within  an  organized  mining 
district. 

(c)  Applicants  are  allowed,  due  to  the 
long  distances  and  limited  means  of 
transportation,  the  privilege  of  mining 
coal  as  soon  as  their  applications  have 
been  forwarded  to  the  office  specified  in 
§70.11  (a).  If  the  application  should 
be  rejected,  upon  receipt  of  notice  of 
such  rejection,  all  privileges  under  this 
section  terminate  and  the  applicant  must 
cease  mining  the  coal. 

SCHOOL  SECTIONS 

§  70.30  Coal  permits  and  leases.  Un¬ 
der  the  act  of  August  5,  1953  (67  Stat. 
364)  amending  section  1  of  the  act  of 
March  4,  1915  (38  Stat.  1214;  48  U.  S.  C. 
353),  coal  permits  and  leases  may  be 
issued  under  the  act  of  October  20,  1914 


(38  Stat.  741;  48  U.  S.  C.  434),  as 
amended,  and  the  regulations  there¬ 
under  in  this  part,  on  lands  reserved 
to  the  Territory  of  Alaska  for  educa¬ 
tional  uses  by  the  said  act  of  March  4, 
1915.  The  act  also  provides  that  should 
a  State  be  created  out  of  the  Territory 
of  Alaska  during  the  life  of  the  permit, 
lease  or  contract,  all  right,  title  and  in¬ 
terest  of  the  United  States  under  such 
lease,  permit  or  contract,  including  any 
authority  to  modify  its  terms  and  condi¬ 
tions  retained  by  the  United  States, 
shall  vest  in  the  State  to  which  title  to 
the  lands  is  transferred. 

§  70.31  Occupation  and  use  of  the 
surface  by  coal  permittees  or  lessees. 
Permits  and  leases  issued  for  the  land 
will  be  subject  to  the  condition  that  the 
permittee  or  lessee  shall  compensate 
any  Territorial  lessee  of  the  surface  of 
the  leased  lands  or  any  part  thereof  for 
any  resulting  damages  to  any  crops, 
improvements  or  other  property  of  the 
surface  lessee  on  the  land  or  for  any 
interference  with  such  lessee’s  normal 
and  proper  use  of  the  land  for  the  pur¬ 
pose  or  purposes  for  which  it  was  leased. 
The  amount  of  such  damages  in  any  case 
may  be  determined  by  agreement  be¬ 
tween  the  parties  or  by  an  action  in  the 
local  courts.  Each  permittee  or  lessee 
for  such  lands  must  furnish  and  main¬ 
tain  at  all  times  a  bond  in  the  penal 
sum  of  not  less  than  $1,000  for  the  pro¬ 
tection  of  the  surface  lessee  except  that 
where  a  bond  in  not  less  than  that 
amount  is  required  to  be  furnished  for 
other  purposes,  it  may  be  also  condi¬ 
tioned  on  the  protection  of  that  lessee. 


Part  71 — Mineral  Lands;  Oil  and  Gas, 
Phosphate  and  Oil  Shale  Leases,  and 
Potash  and  Sodium  Permits  and  Leases 

Sec. 

71.1  Mineral  leasing  laws  and  regulations 

applicable  in  Alaska. 

71.2  Description  of  unsurveyed  lands:  con¬ 

flicting  applications  for  unsurveyed 
lands. 

71.3  Potassium  and  sodium  permits  and 

leases  and  oil  and  gas,  oil  shale  and 
phosphate  leases. 

71.4  Occupation  and  use  of  the  surface  by 

permittees  and  lessees. 

71.5  Preference  rights. 

Authority:  §§  71.1  to  71.5  issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189. 

§  71.1  Mineral  leasing  laws  and  regu¬ 
lations  applicable  in  Alaska.  Subject  to 
the  provisions  of  §§  71.2  and  71.3,  the 
regulations  under  the  Mineral  Leasing 
Act  of  February  25, 1920  (41  Stat.  437;  30 
U.  S.  C.  181,  et  seq.),  as  amended  and 
supplemented,  including  the  Act  of  Feb¬ 
ruary  7,  1927  (44  Stat.  1057;  30  U.  S.  C. 
281,  et  seq.),  contained  in  Parts  191  and 
192  and  194  to  197,  inclusive,  of  this 
chapter,  shall  govern  the  issuance  of  oil 
and  gas,  phosphate  and  oil  shale  leases, 
and  potash  and  sodium  permits  and 
leases,  in  Alaska. 

§  71.2  Description  of  unsurveyed 
lands;  conflicting  applications  for  un¬ 
surveyed  lands,  (a)  Applications  for 
leases  of  unsurveyed  lands  shall  de¬ 
scribe  them  by  metes  and  bounds;  the 
corners  must  be  plainly  marked  on  the 
ground  by  setting  substantial  posts  or 
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heaping  up  mounds  of  stone,  and  the 
boundaries  must  conform  to  true  cardi¬ 
nal  directions  insofar  as  practicable. 

(1)  Where  the  lands  are  within  two 
miles  of  an  approved  public  land  survey 
corner,  a  corner  of  the  area  applied  for 
shall  be  connected  by  courses  and  dis¬ 
tances  to  that  corner.  There  may  be 
utilized  as  the  point  of  reference  the 
initial  monument  erected  by  another 
applicant  who  has  described  said  monu¬ 
ment  by  courses  and  distances  with  ref¬ 
erence  to  a  public  survey  comer.  In 
such  case  the  location  of  the  adopted 
monument  with  respect  to  the  public 
land  survey  corner  must  be  stated,  or 
the  field  notes  or  calculations  by  which 
the  location  of  the  applicant’s  initial 
monument,  with  reference  to  the  public 
survey  monument,  was  obtained,  must 
be  furnished. 

(2)  Where  the  lands  are  not  within 
two  miles  of  an  approved  public  land 
survey  comer,  the  initial  monument 
shall  be  connected  by  courses  and  dis¬ 
tances  to  such  permanent  monuments 
as  will  enable  the  Bureau  of  Land  Man¬ 
agement  to  identify  its  location  from  its 
records  and  maps.  A  plat  or  chart  illus¬ 
trating  the  location  of  said  monument 
will  aid  in  a  determination  of  its  loca¬ 
tion,  and  its  position  must  also  be  noted 
with  reference  to  rivers,  creeks,  moun¬ 
tains,  or  mountain  peaks,  towns,  or  other 
prominent  topographic  points,  or  nat¬ 
ural  objects. 

(b)  In  order  to  permit  adjustment  of 
conflicts,  areas  covered  by  all  applica¬ 
tions  in  conflict  with  a  prior  application 
or  claim  must  be  identified  with  refer¬ 
ence  to  a  monument  of  the  first  applica¬ 
tion  or  claim  which  can  be  definitely 
ascertained  and  located  upon  the  records 
and  plats  of  the  Bureau  of  Land  Man¬ 
agement. 

§  71.3  Potassium  and  sodium  permits 
and  leases  and  oil  and  gas,  oil  shale  and 
phosphate  leases.  Under  the  act  of  Au¬ 
gust  5,  1953,  amending  section  1  of  the 
act  of  March  4,  1915  (38  Stat.  1214;  48 
U.  S.  C.  353),  permits  or  leases  for  the 
prospecting  for  or  mining  of  oil,  gas, 
oil  shale,  phosphate,  sodium  or  potas¬ 
sium  deposits  may  be  issued  under  the 
act  of  February  25,  1920  (41  Stat.  437; 
30  U.  S.  C.  181,  et  seq.),  as  amended, 
and  the  regulations  thereunder,  as  sup¬ 
plemented  by  the  regulations  in  this 
part,  on  lands  reserved  to  the  Territory 
for  educational  uses  by  the  said  act  of 
March  4,  1915. 

§  71.4  Occupation  and  use  of  the  sur¬ 
face  by  permittees  and  lessees.  Permits 
and  leases  issued  for  the  land  will  be 
subject  to  the  condition  that  the  per¬ 
mittee  or  lessee  shall  compensate  any 
Territorial  lessee  of  the  surface  of  the 
leased  lands  or  any  part  thereof  for  any 
resulting  damages  to  any  crops,  im¬ 
provements  or  other  property  of  the 
surface  lessee  on  the  land  or  for  any  in¬ 
terference  with  such  lessee’s  normal 
and  proper  use  of  the  land  for  the  pur¬ 
pose  or  purposes  for  which  it  was 
leased.  The  amount  of  such  damages  in 
any  case  may  be  determined  by  agree¬ 
ment  between  the  parties  or  by  an  action 
in  the  local  courts.  Each  permittee  or 
lessee  for-  such  lands  must  furnish  and 


maintain  at  all  times  a  bond  in  the 
penal  sum  of  not  less  than  $1,000  for  the 
protection  of  the  surface  lessee  except 
that  where  a  bond  in  not  less  than  that 
amount  is  required  to  be  furnished  for 
other  purposes,  it  may  be  also  condi¬ 
tioned  on  the  protection  of  that  lessee. 
The  act  also  provides  that  should  a 
State  be  created  out  of  the  Territory  of 
Alaska  during  the  life  of  the  permit, 
lease  or  contract,  all  right,  title  and  in¬ 
terest  of  the  United  States  under  such 
lease,  permit  or  contract,  including  any 
authority  to  modify  its  terms  and  con¬ 
ditions  retained  by  the  United  States, 
shall  vest  in  the  State  to  which  title 
to  the  lands  is  transferred. 

§  71.5  Preference  rights.  The  act 
provides  that  any  person  qualified  to 
hold  an  oil  and  gas  lease  who  had  first 
filed  in  point  of  time  and  had  pending 
on  January  15,  1953,  an  offer  or  applica¬ 
tion  for  an  oil  and  gas  lease  for  any 
lands  subject  to  the  act  which  on  said 
date  were  within  the  limits  of  a  unitized 
area  created  by  a  unit  agreement  ap¬ 
proved  by  the  Secretary  of  the  Interior 
and  which  were  on  the  date  the  offer  or 
application  was  filed  not  within  the 
known  geological  structure  of  a  pro¬ 
ducing  oil  or  gas  field  shall  have  a  pref¬ 
erence  right  over  others  to  an  oil  and 
gas  lease  for  such  lands. 


Part  72 — Public  Uses 

SALE  OF  PUBLIC  LANDS  TO  RELIGIOUS  OR  FRATER¬ 
NAL  ASSOCIATIONS  OR  PRIVATE  CORPORATIONS 
FOR  CEMETERY  PURPOSES 

Fee. 

72.1  Statutory  authority;  governing  regula¬ 

tions. 

SALE,  GRANT,  OR  LEASE  OF  PUBLIC  LANDS  FOR 
RECREATION  AND  PUBLIC  PURPOSES 

72.2  Statutory  authority;  governing  regula¬ 

tions. 

TRANSFER  OF  JURISDICTION  OVER  PUBLIC  LANDS 
FOR  USE  UNDER  THE  ALASKA  PUBLIC  WORKS 
ACT 

72.3  Effect  of  application  for  transfer. 

Authority:  §§  72.1  to  72.3  issued  under 
sec.  1.  54  Stat.  1192;  43  U.  S.  C.  363.  Statutory 
provisions  interpreted  or  applied  are  cited  to 
text  in  parentheses. 

SALE  OF  PUBLIC  LANDS  TO  RELIGIOUS  OR  FRA¬ 
TERNAL  ASSOCIATIONS  OR  PRIVATE  CORPO¬ 
RATIONS  FOR  CEMETERY  PURPOSES 

§  72.1  Statutory  authority;  governing 
regulations.  The  sale  of  public  lands  in 
Alaska  to  religious  or  fraternal  associa¬ 
tions  or  private  corporations  for  ceme¬ 
tery  purposes  is  authorized  by  the  act  of 
March  1,  1907  (34  Stat.  1052;  43  U.  S.  C. 
682),  and  the  regulations  thereunder 
(Part  253  of  this  chapter) . 

(34  Stat.  1052;  43  U.  S.  C.  682) 

SALE,  GRANT,  OR  LEASE  OF  PUBLIC  LANDS  FOR 
RECREATION  AND  PUBLIC  PURPOSES 

S  72.2  Statutory  authority ;  governing 
regulations.  The  sale,  grant,  or  lease  of 
public  lands  in  Alaska  to  the  Territory 
and  its  political  subdivisions  and  to  non¬ 
profit  associations  and  corporations  for 
recreation  and  public  purposes  are  au¬ 
thorized  by  the  act  of  June  14,  1926  (44 
Stat.  741) ,  as  amended  June  4,  1954  (68 
Stat.  173;  43  U.  S.  C.  869) ,  and  the  regu¬ 


lations  thereunder  (Part  254  of  this 
chapter) . 

(68  Stat.  173;  43  U.  S.  C.  Sup  869) 

TRANSFER  OF  JURISDICTION  OVER  PUBLIC 

LANDS  FOR  USE  UNDER  THE  ALASKA  PUBLIC 

WORKS  ACT 

§  72.3  Effect  of  application  for  trans¬ 
fer.  An  application  for  the  transfer  of 
jurisdiction  over  public  land  in  Alaska 
made  under  section  7  of  the  Alaska  Pub¬ 
lic  Works  Act  (63  Stat.  629;  48  U.  S.  C. 
486e)  based  on  a  project  which  has  been 
approved  under  section  4  of  the  act.  (63 
Stat.  627;  48  U.  S.  C.  486b)  and  filed 
with  the  appropriate  office  of  the  Bureau 
of  Land  Management  in  Alaska  will  have 
the  effect  of  segregating  the  land  from 
all  forms  of  appropriation  under  the 
public-land  laws,  including  the  mining 
and  mineral  leasing  laws,  subject  to 
existing  valid  rights,  pending  the  issu¬ 
ance  of  an  order  of  transfer  or  the  re¬ 
jection  of  the  application. 

(63  stat.  629;  48  U.  S.  C.  486e) 


Part  73 — Practice 

CONTESTS  OF  ENTRIES  AND  HOMESTEAD 
LOCATIONS 

S  73.1  Procedure  in  contest  cases. 
(a)  Contests  against  entries  of  public 
lands  in  the  Territory  of  Alaska  may  be 
initiated  by  private  persons  or  on  the 
part  of  the  Government  in  the  same 
manner  as  such  proceedings  are  begun 
elsewhere  in  the  United  States. 

(b)  The  procedure  in  such  cases  will 
be  governed  by  the  Rules  of  Practice  in 
Part  221  of  this  chapter. 

(c)  Homestead  locations  of  lands  in 
the  Territory  of  Alaska  may  be  contested 
and  canceled  upon  any  ground  which 
would  warrant  the  cancellation  of  a 

.  homestead  entry  of  land  elsewhere  made 
under  section  2289,  R.  S.  (43  U.  S.  C.  161, 
171) :  and  contests  of  this  character  may 
be  initiated  at  the  proper  land  office  by 
either  the  Government  or  any  private 
person,  and  should  be  proceeded  with  in 
the  same  manner  and  given  the  same 
effect  as  contests  against  homestead 
entries  elsewhere. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


Part  74 — Rights-of-Way 

RIGHTS-OF-WAY  fob  railroads,  wagon  roads, 
AND  TRAMWAYS 

Sec. 

74.1’  General  statement. 

74.2  Right-of-way  Included  in  area  entered. 

74.3  Condemnation  of  right-of-way. 

74.4  Incorporated  companies. 

74.5  Individuals  or  associations  of  Individ¬ 

uals. 

74.6  Preparation  of  maps  and  plats. 

74.7  Data  required  on  maps. 

74.8  Data  required  In  field  notes;  instruc¬ 

tions  as  to  surveys. 

74.9  Piling  of  papers. 

74.10  Connections  with  other  surveys. 

74.11  Permanent  monuments  or  marks. 

74.12  Designation  of  termini. 

74.13  Statement  and  certificates  required. 

74.14  Additional  width  for  right-of-way. 

74.15  Preliminary  map  and  field  notes. 

74.16  Scale  of  maps. 

74.17  Plats  of  station,  terminal,  and  Junc¬ 

tion  grounds. 

74.18  Showing  required  In  application. 
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plicate.  A  single  executed  copy  of  all 
other  instruments  of  transfer  is  suffi¬ 
cient.  A  transfer  will  take  effect  the 
first  day  of  the  month  following  its  final 
approval  or  if  the  transferee  requests, 
the  first  day  of  the  month  of  approval. 

( b  >  The  transferor  of  a  permit  or  lease. 
Including  a  sublease,  and  his  surety  will 
continue  to  be  responsible  for  the  per¬ 
formance  of  any  obligation  under  the 
permit  or  lease  until  the  effective  date  of 
the  approval  of  the  transfer.  If  the 
transfer  is  not  approved,  their  obliga¬ 
tion  to  the  United  Rtates  .‘hull  continue 
as  though  no  such  transfer  had  been  filed 
for  approval.  After  the  effective  date  of 
approval,  the  transferee,  including  sub¬ 
lessee.  and  his  surety  will  be  responsible 
for  the  performance  of  all  permit  or  lease 
obligations  notwithstanding  any  terms  In 
the  transfer  to  the  contrary.  The  ac¬ 
count  under  the  permit  or  lease  must  be 
m  ling  before  approval  of  a 

transfer  will  be  given. 

<ct  An  appUration  for  approval  of  any 
Instrument  or  transfer  of  a  I 'use  or  per¬ 
mit  or  inb  rest  therein  or  a  filing  of  any 
such  instrument  must  be  accompanied 
by  a  fee  of  HO.  and  an  application  not 
acrom i tallied  by  payment  of  such  a  fee 
will  not  be  accepted  for  filing  by  the 
manager,  nueh  fee  will  not  be  returned 
even  though  tits  application  later  be 
withdraen  or  (elected  In  a  hole  or  In 
part 

f  TO  M  Umitatkm  on  oterrMlnp  my¬ 
all  tr*  An  overriding  royalty  interest 
shall  not  be  rrrated  by  assignment  or 
otherwise  e seceding  50  percent  of  the 
rate  of  royalty  first  payable  to  the  United 
h  la  tea  under  the  tease  or  an  overriding 
royalty  interest  which  when  added  to 
any  over  overriding  royalty  Interest  ex- 
c«»U  that  percentage,  excepting  that 
where  an  interest  in  the  leusehold  or  op¬ 
erating  agreement  Is  assigned,  the  as¬ 
signor  may  retain  an  overriding  royalty 
interest  in  excess  of  the  above  limitation 
If  he  shows  to  the  satisfaction  of  the 
llureau  of  land  Management,  that  he 
has  made  substantial  investments  for 
improvements  on  the  land  covered  by  the 
assignment. 

I  IMITTD  COAL  LICENSES 

I  70  27  Purpose  of  license.  Coal  li¬ 
censes  may  be  issued,  for  the  supply  of 
strictly  local  and  domestic  needs  for  fuel, 
for  a  period  of  two  years  to  any  of  the 
applicants  having  the  qualifications  spe¬ 
cified  in  I  70.3  <a>,  without  the  payment 
of  royulty  for  the  coal  mined  or  for  the 
land  occupied.  All  licensees  may  mine 
coal  for  sale,  except  a  company  or  cor¬ 
poration  operating  a  common  carrier, 
which  is  restricted  by  section  3  of  the 
act  <48  U.  8.  C..  sec.  434),  to  the  require¬ 
ment  of  only  such  an  area  or  amount  of 
coal  as  may  be  required  and  used  solely 
for  Its  own  consumption.  The  holding 
of  a  lease  Is  no  bar  to  the  acquisition  of, 
holding  or  operating  a  limited  coal  li¬ 
cense  and  the  holding  of  a  license  is  no 
bar  to  the  acquisition  or  holding  of  a 
lease  or  interest  therein.  No  such  li¬ 
censes.  however,  will  be  Issued  for  coal 
lands  in  the  Bering  or  Matanuska  coal 
fields  which  have  been  surveyed  into 
leasing  blocks  or  tracts  or  In  fields  where 
mines  are  being  operated  under  lease. 


A  license  grants  the  right  to  prospect  for, 
mine,  and  remove  coal  free  of  charge 
from  specified  tracts  of  lands  belonging 
to  the  United  States  in  Alaska,  and  does 
not  authorize  the  mining  of  any  other 
form  of  mineral  deposits,  nor  the  cutting 
or  removal  of  timber. 

I  70  28  Area  and  duration.  A  license 
will  be  limited  to  specified  tracts  not  to 
exceed  10  acres  in  any  one  coal  field. 
The  ground  covered  by  a  license  must 
be  square  in  form  and  should  be  limited 
to  an  area  reasonably  sufficient  to  supply 
the  quantity  of  coal  needed.  The  act 
limits  the  license  period  to  10  years,  but 
a  license  will  expire  by  limitation  at  the 
end  of  2  years  from  date  of  issuance,  un¬ 
less  timely  renewed  on  application  filed 
and  proper  showing  made  prior  to  ex¬ 
piration  of  the  2-year  period,  subject  to 
such  conditions  necessary  for  the  pro¬ 
tection  of  the  public  interest  as  may  be 
imposed  prior  to  or  at  the  time  of  the 
extension.  Mi  representation,  careless¬ 
ness.  waste,  injury  to  the  property,  the 
charge  of  unreasonable  prices  for  coal, 
or  material  violations  of  the  rules  and 
regulations  governing  operation  as  shall 
have  been  prescribed  in  advance  of  the 
issuance  of  a  license,  will  be  deemed  suf¬ 
ficient  cause  for  revocation. 

I  70  29  Application  for  license,  (a) 
Application  for  a  license  to  mine  coal  for 
local  und  domestic  needs  must  be  filed  on 
Form  4  694a.  or  its  substantial  equiva¬ 
lent  in  the  office  specified  in  §  70.11  (a) 
and  be  accompanied  by  a  $10  filing  fee. 
A  municipality  must  file  with  the  appli¬ 
cation  a  showing  of  (1)  the  law  or  char¬ 
ter  and  procedure  taken  by  which  it  be¬ 
came  and  exists  as  a  legal  body  corpo¬ 
rate.  <2»  that  the  taking  of  a  license  is 
authorized  under  such  law  or  charter 
and  «3>  that  the  proposed  action  has 
been  duly  authorized  by  the  governing 
body  of  the  municipality. 

ib>  Prior  to  the  execution  of  the  ap¬ 
plication.  the  applicant  must  have  gone 
upon  the  land,  plainly  marked  the 
boundaries  thereof  by  substantial  monu¬ 
ments.  and  posted  a  notice  setting  forth 
in  intention  of  mining  coal  therefrom. 
Tha  implication  must  contain  the  state¬ 
ment  that  these  requirements  have  been 
complied  with  and  the  description  of  the 
land  Ivin  m  the  application  must 
correspond  with  the  description  as 
milked  on  the  ground.  The  license,  if 
granted,  should  be  recorded  with  the 
local  mining  district  recorder,  if  the  land 
Is  situated  within  an  organized  mining 
district. 

<c>  Applicants  are  allowed,  due  to  the 
long  distances  and  limited  means  of 
transportation,  the  privilege  of  mining 
coal  as  soon  as  their  applications  have 
been  forwarded  to  the  office  specified  in 
§  70.11  (a).  If  the  application  should 
be  rejected,  upon  receipt  of  notice  of 
such  rejection,  all  privileges  under  this 
section  terminate  and  the  applicant  must 
cease  mining  the  coal. 

SCHOOL  SECTIONS 

§  70.30  Coal  permits  and  leases.  Un¬ 
der  the  act  of  August  5,  1953  (67  Stat. 
364)  amending  section  1  of  the  act  of 
March  4.  1915  (38  Stat.  1214;  48  U.  S.  C. 
353),  coal  permits  and  leases  may  be 
issued  under  the  act  of  October  20,  1914 


(38  Stat.  741;  48  U.  S.  C.  434).  as 
amended,  and  the  regulations  there¬ 
under  in  this  part,  on  lands  reserved 
to  the  Territory  of  Alaska  for  educa- 
tional  uses  by  the  said  act  of  March  { 
1915.  The  act  also  provides  that  should 
a  State  be  created  out  of  the  Territory 
of  Alaska  during  the  life  of  the  permit, 
lease  or  contract,  all  right,  title  and  in¬ 
terest  of  the  United  States  under  such 
lease,  permit  or  contract,  including  any 
authority  to  modify  its  terms  and  condi. 
tions  retained  by  the  United  States, 
shall  vest  in  the  State  to  which  title  to 
the  lands  is  transferred. 

S  70.31  Occupation  and  use  of  the 
surface  by  coal  permittees  or  lessee j. 
Permits  and  leases  issued  for  the  land 
will  be  subject  to  the  condition  that  the 
permittee  or  lessee  shall  compensate 
any  Territorial  lessee  of  the  surface  o! 
the  leased  lands  or  any  part  thereof  for 
any  resulting  damages  to  any  crops, 
improvements  or  other  property  of  the 
surface  lessee  on  the  land  or  for  any 
interference  with  such  lessee's  normal 
and  proper  use  of  the  land  for  the  pur¬ 
pose  or  purposes  for  which  it  was  leased. 
The  amount  of  such  damages  in  any  case 
may  be  determined  by  agreement  be¬ 
tween  the  parties  or  by  an  action  in  the 
local  courts.  Each  permittee  or  lessee 
for  such  lands  must  furnish  and  main¬ 
tain  nt  all  times  a  bond  in  the  penal 
sum  of  not  less  than  $1,000  for  the  pro¬ 
tection  of  the  suriace  lessee  except  that 
where  a  bond  in  not  less  than  that 
amount  is  required  to  be  furnished  for 
other  purposes,  it  may  be  also  condi¬ 
tioned  on  the  protection  of  that  lessee. 


Part  71 — Mineral  Lands;  Oil  and  Gas. 
Phosphate  and  Oil  Shale  Leases,  and 
Potash  and  Sodium  Permits  and  Leases 
Sec. 

71.1  Mlnernl  leasing  laws  and  regulation* 

applicable  in  Alaska. 

71.2  Description  of  unsurveyed  lands;  con¬ 

flicting  applications  for  unsurveyed 
lands. 

71.3  Potassium  and  sodium  permits  and 

leases  and  oil  and  gas,  oil  shale  and 
phosphate  leases. 

71.4  Occupation  and  use  of  the  sAirface  by 

permittees  and  lessees. 

71.5  Preference  rights. 

Authority:  5  5  71.1  to  71.5  Issued  under 
sec.  32.  41  Stat.  450;  30  U.  S.  C.  189. 

S  71.1  Mineral  leasing  laws  and  regu¬ 
lations  applicable  in  Alaska.  Subject  to 
the  provisions  of  §5  71.2  and  71.3.  the 
regulations  under  the  Mineral  Leasing 
Act  of  February  25.  1920  (41  Stat.  437;  30 
U.  S.  C.  181,  et  seq.),  as  amended  and 
supplemented,  including  the  Act  of  Feb¬ 
ruary  7,  1927  (44  Stat.  1057;  30  U.  S.  C. 
281,  et  seq.),  contained  in  Parts  191  and 
192  and  194  to  197,  inclusive,  of  this 
chapter,  shall  govern  the  Issuance  of  oil 
and  gas,  phosphate  and  oil  shale  leases, 
and  potash  and  sodium  permits  and 
leases.  In  Alaska. 

§  71.2  Description  of  unsurveyei 
lands;  conflicting  applications  for  un* 
surveyed  lands,  (a)  Applications  for 
leases  of  unsurveyed  lands  shall  de¬ 
scribe  them  by  metes  and  bounds;  the 
corners  must  be  plainly  marked  on  the 
ground  by  setting  substantial  posts  or 
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heaping  up  mounds  of  stone,  and  the 
boundaries  must  conform  to  true  cardi¬ 
nal  directions  insofar  as  practicable. 

a)  Where  the  lands  are  within  two 
miles  of  an  approved  public  land  survey 
corner,  a  corner  of  the  area  applied  for 
shall  be  connected  by  courses  and  dis¬ 
tances  to  that  corner.  There  may  be 
utilized  as  the  point  of  reference  the 
initial  monument  erected  by  another 
applicant  who  has  described  said  monu¬ 
ment  by  courses  and  distances  with  ref¬ 
erence  to  a  public  survey  corner.  In 
such  case  the  location  of  the  adopted 
monument  with  respect  to  the  public 
land  survey  comer  must  be  stated,  or 
the  field  notes  or  calculations  by  which 
the  location  of  the  applicant’s  initial 
monument,  with  reference  to  the  public 
survey  monument,  was  obtained,  must 
be  furnished. 

(2)  Where  the  lands  are  not  within 
two  miles  of  an  approved  public  land 
survey  corner,  the  initial  monument 
shall  be  connected  by  courses  and  dis¬ 
tances  to  such  permanent  monuments 
as  will  enable  the  Bureau  of  Land  Man¬ 
agement  to  identify  its  location  from  its 
records  and  maps.  A  plat  or  chart  illus¬ 
trating  the  location  of  said  monument 
will  aid  in  a  determination  of  its  loca¬ 
tion,  and  its  position  must  also  be  noted 
with  reference  to  rivers,  creeks,  moun¬ 
tains,  or  mountain  peaks,  towns,  or  other 
prominent  topographic  points,  or  nat¬ 
ural  objects. 

(b)  In  order  to  permit  adjustment  of 
conflicts,  areas  covered  by  all  applica¬ 
tions  in  conflict  with  a  prior  application 
or  claim  must  be  identified  with  refer¬ 
ence  to  a  monument  of  the  first  applica¬ 
tion  or  claim  which  can  be  definitely 
ascertained  and  located  upon  the  records 
and  plats  of  the  Bureau  of  Land  Man¬ 
agement. 

§  71.3  Potassium  and  sodium  permits 
and  leases  and  oil  and  gas,  oil  shale  and 
phosphate  leases.  Under  the  act  of  Au¬ 
gust  5,  1953,  amending  section  1  of  the 
act  of  March  4,  1915  (38  Stat.  1214;  48 
U.  S.  C.  353),  permits  or  leases  for  the 
prospecting  for  or  mining  of  oil,  gas, 
oil  shale,  phosphate,  sodium  or  potas¬ 
sium  deposits  may  be  issued  under  the 
act  of  February  25,  1920  (41  Stat.  437; 
30  U.  S.  C.  181,  et  seq.),  as  amended, 
and  the  regulations  thereunder,  as  sup¬ 
plemented  by  the  regulations  in  this 
Part,  on  lands  reserved  to  the  Territory 
lor  educational  uses  by  the  said  act  of 
March  4,  1915. 

5  71.4  Occupation  a?id  use  of  the  sur¬ 
face  by  permittees  and  lessees.  Permits 
and  leases  issued  for  the  land  will  be 
subject  to  the  condition  that  the  per¬ 
mittee  or  lessee  shall  compensate  any 
Territorial  lessee  of  the  surface  of  the 
leased  lands  or  any  part  thereof  for  any 
resulting  damages  to  any  crops,  im¬ 
provements  or  other  property  of  the 
surface  lessee  on  the  land  or  for  any  in¬ 
terference  with  such  lessee's  normal 
J®d  proper  use  of  the  land  for  the  pur- 
j  e  or  purposes  for  which  it  was 
leased.  The  amount  of  such  damages  in 
^  case  may  be  determined  by  agree¬ 
ment  between  the  parties  or  by  an  action 
m  the  local  courts.  Each  permittee  or 
mssee  for  such  lands  must  furnish  and 


maintain  at  all  times  a  bond  in  the 
penal  sum  of  not  less  than  $1,000  for  the 
protection  of  the  surface  lessee  except 
that  where  a  bond  in  not  less  than  that 
amount  is  required  to  be  furnished  for 
other  purposes,  it  may  be  also  condi¬ 
tioned  on  the  protection  of  that  lessee. 
The  act  also  provides  that  should  a 
State  be  created  out  of  the  Territory  of 
Alaska  during  the  life  of  the  permit, 
lease  or  contract,  all  right,  title  and  in¬ 
terest  of  the  United  States  under  such 
lease,  permit  or  contract,  including  any 
authority  to  modify  its  terms  and  con¬ 
ditions  retained  by  the  United  States, 
shall  vest  in  the  State  to  which  title 
to  the  lands  is  transferred. 

§  71.5  Preference  rights.  The  act 
provides  that  any  person  qualified  to 
hold  an  oil  and  gas  lease  who  had  first 
filed  in  point  of  time  and  had  pending 
on  January  15,  1953,  an  offer  or  applica¬ 
tion  for  an  oil  and  gas  lease  for  any 
lands  subject  to  the  act  which  on  said 
date  were  within  the  limits  of  a  unitized 
area  created  by  a  unit  agreement  ap¬ 
proved  by  the  Secretary  of  the  Interior 
and  which  were  on  the  date  the  offer  or 
application  was  filed  not  within  the 
known  geological  structure  of  a  pro¬ 
ducing  oil  or  gas  field  shall  have  a  pref¬ 
erence  right  over  others  to  an  oil  and 
gas  lease  for  such  lands. 


Part  72 — Public  Uses 

SALE  OF  PUBLIC  LANDS  TO  RELIGIOUS  OR  FRATER¬ 
NAL  ASSOCIATIONS  OR  PRIVATE  CORPORATIONS 
FOR  CEMETERY  PURPOSES 

Fee. 

72.1  Statutory  authority;  governing  regula¬ 

tions. 

SALE,  GRANT,  OR  LEASE  OF  PUBLIC  LANDS  FOR 
RECREATION  AND  PUBLIC  PURPOSES 

72.2  Statutory  authority;  governing  regula¬ 

tions. 

TRANSFER  OF  JURISDICTION  OVER  PUBLIC  LANDS 
FOR  USE  UNDER  THE  ALASKA  PUBLIC  WORKS 
ACT 

72.3  Effect  of  application  for  transfer. 

Authority:  §5  72.1  to  72.3  issued  under 
sec.  1.  54  Stat.  1192;  43  U.  3.  C.  363.  Statutory 
provisions  interpreted  or  applied  are  cited  to 
text  in  parentheses. 

SALE  OF  PUBLIC  LANDS  TO  RELIGIOUS  OR  FRA¬ 
TERNAL  ASSOCIATIONS  OR  PRIVATE  CORPO¬ 
RATIONS  FOR  CEMETERY  PURPOSES 

§  72.1  Statutory  authority;  governing 
regulations.  The  sale  of  public  landsjn 
Alaska  to  religious  or  fraternal  associa¬ 
tions  or  private  corporations  for  ceme¬ 
tery  purposes  is  authorized  by  the  act  of 
March  1,  1907  (34  Stat.  1052;  43  U.  S.  C. 
682),  and  the  regulations  thereunder 
(Part  253  of  this  chapter) . 

(34  Stat.  1052;  43  U.  S.  C.  682) 

SALE,  GRANT,  OR  LEASE  OF  PUBLIC  LANDS  FOR 
RECREATION  AND  PUBLIC  PURPOSES 

§  72.2  Statutory  authority ;  governing 
regulations.  The  sale,  grant,  or  lease  of 
public  lands  in  Alaska  to  the  Territory 
and  its  political  subdivisions  and  to  non¬ 
profit  associations  and  corporations  for 
recreation  and  public  purposes  are  au¬ 
thorized  by  the  act  of  June  14,  1926  (44 
Stat.  741),  as  amended  June  4,  1954  (68 
Stat.  173;  43  U.  S.  C.  869),  and  the  regu¬ 


lations  thereunder  (Part  254  of  this 
chapter) . 

(68  Stat.  173;  43  U.  S.  C.  Sup  869) 

TRANSFER  OF  JURISDICTION  OVER  PUBLIC 

LANDS  FOR  USE  UNDER  THE  ALASKA  PUBLIC 

WORKS  ACT 

§  72.3  Effect  of  application  for  trans¬ 
fer.  An  application  for  the  transfer  of 
jurisdiction  over  public  land  in  Alaska 
made  under  section  7  of  the  Alaska  Pub¬ 
lic  Works  Act  (63  Stat.  629;  48  U.  S.  C. 
486e)  based  on  a  project  which  has  been 
approved  under  section  4  of  the  act  (63 
Stat.  627;  48  U.  S.  C.  486b)  and  filed 
with  the  appropriate  office  of  the  Bureau 
of  Land  Management  in  Alaska  will  have 
the  effect  of  segregating  the  land  from 
all  forms  of  appropriation  under  the 
public-land  laws,  including  the  mining 
and  mineral  leasing  lav/s,  subject  to 
existing  valid  rights,  pending  the  issu¬ 
ance  of  an  order  of  transfer  or  the  re¬ 
jection  of  the  application. 

(63  Stat.  629;  48  U.  S.  C.  486e) 


Part  73 — Practice 

CONTESTS  OF  ENTRIES  AND  HOMESTEAD 
LOCATIONS 

§  73.1  Procedure  in  contest  cases. 
(a)  Contests  against  entries  of  public 
lands  in  the  Territory  of  Alaska  may  be 
initiated  by  private  persons  or  on  the 
part  of  the  Government  in  the  same 
manner  as  such  proceedings  are  begun 
elsewhere  in  the  United  States. 

(b)  The  procedure  in  such  cases  will 
be  governed  by  the  Rules  of  Practice  in 
Part  221  of  this  chapter. 

(c)  Homestead  locations  of  lands  in 
the  Territory  of  Alaska  may  be  contested 
and  canceled  upon  any  ground  which 
would  warrant  the  cancellation  of  a 
homestead  entry  of  land  elsewhere  made 
under  section  2289,  R.  S.  (43  U.  S.  C.  161, 
171) ;  and  contests  of  this  character  may 
be  initiated  at  the  proper  land  office  by 
either  the  Government  or  any  private 
person,  and  should  be  proceeded  with  in 
the  same  manner  and  given  the  same 
effect  as  contests  against  homestead 
entries  elsewhere. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


Part  74 — Rights-gf-Way 

RIGHTS-OF-WAY  FOR  RAILROADS,  WAGON  ROADS, 
AND  TRAMWAYS 

Sec. 

74.1  General  statement. 

74.2  Right-of-way  included  in  area  entered. 

74.3  Condemnation  of  right-of-way. 

74.4  Incorporated  companies. 

74.5  Individuals  or  associations  of  individ¬ 

uals. 

74.6  Preparation  of  maps  and  pjats. 

74.7  Data  required  on  maps. 

74.8  Data  required  in  field  notes;  Instruc¬ 

tions  as  to  surveys. 

74.9  Piling  of  papers. 

74.10  Connections  with  other  surveys. 

74.11  Permanent  monuments  or  marks. 

74.12  Designation  of  termini. 

74.13  Statement  and  certificates  required. 

74.14  Additional  width  for  right-of-way. 

74.15  Preliminary  map  and  field  notes. 

74.16  Scale  of  maps. 

74.17  Plats  of  station,  terminal,  and  Junc¬ 

tion  grounds. 

74.18  Showing  required  In  application. 
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RULES  AND  REGULATIONS 


Sec. 

74.19  Statement  and  certificates  required 

when  road  Is  constructed. 

74.20  Action  where  required  evidence  Is  not 

filed. 

74.21  Charges  for  transportation  of  passen¬ 

gers  and  freight. 

RIGHTS-OF-WAT  FOR  RESERVOIRS  AND  CANALS  AND 
FOR  ROADWAY,  POWER,  TELEPHONE,  AND  TELE¬ 
GRAPH  PURPOSES 

.74.24  General  statement. 

74  25  Effect  of  Pederal  Power  Act. 

74  26  General  instructions. 

74.27  Right-of-way  for  roadway. 

ESTABLISHMENT  OF  RESERVATIONS  OR  EASE¬ 
MENTS  FOR  PUBLIC  HIGHWAYS  IN  ALASKA 

74.28  Reservation  for  through  roads. 

74.29  Rlghts-of-way  or  easements  for  feeder 

roads  and  local  roads. 

74.30  Appropriation  of  lands  crossed  by 

roads. 

74.31  Homestead  settlement  or  entry,  ex¬ 

clusive  of  a  strip  reserved  for  a 
local  road. 

74.32  Statement  required  of  applicants  as 

to  public  roads. 

74.33  Adjustment  to  official  survey  closing 

t  on  through  road. 

Authority:  §5  74.1  to  74.33  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  rlghts-of-way.  see 
Parts  243-244  of  this  chapter.  For  rights-of- 
way  over  Indian  lands,  see  25  CFR  Part  256. 

RIGHTS-OF-WAY  FOR  RAILROADS,  WAGON 
ROADS,  AND  TRAMWAYS1 

5  74.1  General  statement.  The  rights- 
of-way  for  railroads,  wagon  roads,  and 
tramways  in  the  Territory  of  Alaska, 
granted  by  sections  2  to  9,  inclusive,  of 
the  act  of  May  14,  1898  (30  Stat.  409  ff.; 
48  U.  S.  C.  411-419)  does  not  convey  an 
estate  in  fee  in  the  lands  used  for  such 
purposes  or  in  the  lands  used  for  station 
and  terminal  facilities.  The  grant  is 
merely  of  a  right  of  use  for  the  necessary 
and  legitimate  purposes  of  the  roads,  the 
fee  remaining  in  the  United  States,  ex¬ 
cept  as  to  lands  authorized  to  be  sold 
under  section  6  by  the  Secretary  of  the 
Interior,  “upon  such  expressed  condi¬ 
tions  as  in  his  judgment  may  be  neces¬ 
sary  to  protect  the  public  interests.’' 
The  nature  of  these  conditions  will  de¬ 
pend  upon  the  public  necessities  and 
will  be  governed  by  the  particular  cir¬ 
cumstances  of  each  case.  These  sec¬ 
tions  authorize  the  Secretary  of  the  In¬ 
terior  to  approve  maps  and  plats  affect¬ 
ing  unsurveyed  as  well  as  surveyed  land, 
and,  while  it  is  not  obligatory  on  the  part 
of  grantees  to  file  additional  maps  and 
plats  after  survey  of  the  lands,  showing 
connections  with  the  public  surveys,  and 
the  smallest  legal  subdivisions  of  all  lands 
affected,  by  so  doing  the  grants  and  the 
extent  thereof  could  be  properly  recorded 
on  the  records  of  the  Bureau  of  Land 
Management  and  readily  determined. 

S  74.2  Right-of-way  included  in  area 
entered.  All  persons  entering  public 
lands,  to  part  of  which  a  right-of-way 
has  attached,  take  the  same  subject  to 
such  right-of-way,  the  latter  being  com¬ 
puted  as  a  part  of  the  area  of  the  tract 
entered. 

S  74.3  Condemnation  of  right-of-way. 
Whenever  any  right-of-way  shall  pass 


*  For  forms  1  to  8,  Inclusive,  referred  to  un¬ 
der  §§  74.1-74.21,  see  50  L.  D..  pp.  75  to  78, 
Inclusive. 


over  private  land  or  possessory  claims 
on  lands  of  the  United  States,  condem¬ 
nations  of  the  right-of-way  across  the 
same  may  be  made  in  accordance  with 
the  provisions  of  section  4  of  the  said 
act  of  May  14,  1898. 

§  74.4  Incorporated  companies,  (a) 
Any  incorporated  company  desiring  to 
obtain  the  benefits  of  this  part  is  required 
to  file  the  following  papers  and  maps: 

(1)  A  copy  of  its  articles  of  incorpora¬ 
tion  duly  certified  to  by  the  proper  officer 
of  the  company  under  its  corporate  seal, 
or  by  the  secretary  of  the  State  or  Terri¬ 
tory  where  organized. 

(2)  A  copy  of  the  State  or  Territorial 
law  under  which  tlje  company  was  or¬ 
ganized,  with  the  certificate  of  the  gov¬ 
ernor  or  secretary  of  the  State  or 
Territory  that  the  same  is  the  existing 
law. 

(3)  When  said  law  directs  that  the 
articles  of  association  or  other  papers 
connected  with  the  organization  be  filed 
with  any  State  or  Territorial  officer,  the 
certificate  of  such  officer  that  the  same 
have  been  filed  according  to  law,  with  the 
date  of  the  filing  thereof. 

(4)  A  certificate  from  the  Secretary 
of  the  Territory  of  Alaska  showing  that 
the  company  has  complied  with  chapter 
23,  title  3,  act  of  June  6,  1900  (31  Stat. 
528) ,  providing  a  civil  code  for  the  Terri¬ 
tory  of  Alaska. 

(5)  The  official  statement,  under  seal 
of  the  proper  officer,  that  the  organiza¬ 
tion  has  been  completed;  that  the  com¬ 
pany  is  fully  authorized  to  proceed  with 
the  construction  of  the  road  according  to 
the  existing  law  of  the  State  or  Territory 
where  organized.  (Form  l.)1 

(6)  A  certificate  by  the  president, 
under  the  seal  of  the  company,  showing 
the  names  and  designations  of  its  officers 
at  the  date  of  the  filing  of  the  proofs. 
(Form  2.)1 

(7)  If  certified  copies  of  the  existing 
laws  regarding  such  corporations,  and 
of  new  laws  as  passed  from  time  to  time, 
be  forwarded  to  the  Bureau  of  Land 
Management  by  the  governor  or  secre¬ 
tary  of  any  State  or  Territory,  a  com¬ 
pany  organized  in  such  State  or  Territory 
may  file,  in  lieu  of  the  requirements  of 
paragraph  (b)  of  this  section,  a  certifi¬ 
cate  of  the  governor  or  Secretary  of  the 
State  or  Territory  that  no  change  has 
been  made  since  a  given  date,  not  later 
than  that  of  the  laws  last  forwarded. 

(8)  Maps,  field  notes,  and  other  papers 
as  hereinafter  required. 

•  (b)  No  forms  are  prescribed  for  the 
proofs  required  in  subparagraphs  (1)- 
(4),  as  each  case  must  be  governed  to 
some  extent  by  the  laws  of  the  State  or 
Territory. 

§  74.5  Individuals  or  associations  of 
individuals.  Individuals  or  associations 
of  individuals  making  applications  for 
permits,  under  section  6  of  the  act  (30 
Stat.  411;  48  U.  S.  C.  416),  for  tramways 
or  wagon  roads  are  required  to  file  evi¬ 
dence  of  citizenship.  In  the  case  of  as¬ 
sociations  a  statement  must  be  filed  by 
the  principal  officer  thereof,  giving  a  list 
of  its  members  and  stating  that  the  list 
includes  all  the  members.  Evidence  of 
citizenship  must  be  furnished  for  each 
member  of  the  association.  Individuals 
and  associations  will  also  be  required  to 


file  the  maps,  field  notes,  and  other 
papers  hereinafter  required. 

§  74.6  Preparation  of  maps  and  plats, 
All  maps  and  plats  must  be  drawn  on 
tracing  linen,  in  duplicate,  and  must  be 
strictly  conformable  to  the  field  notes  of 
the  survey  thereof,  wherever  such  sur¬ 
veys  have  been  made.  The  word  “pro- 
file”  as  used  in  the  act  is  understood  to 
intend  a  map  of  alignment.  No  profile 
of  grades  will  be  required. 

§  74.7  Data  required  on  maps,  (a) 
The  maps  should  show  any  other  road 
crossed  or  with  which  connection  is 
made,  and  whenever  possible  the  sta¬ 
tion  number  on  the  survey  thereof  at  the 
point  of  intersection.  All  such  intersect¬ 
ing  roads  must  be  represented  in  ink  of 
a  different  color  from  that  used  for  the 
line  for  which  the  applicant  asks  right 
of  way.  Field  notes  of  the  surveys 
should  be  written  along  the  line  on  the 
map.  If  the  map  should  be  too  much 
crowded  to  be  easily  read,  then  dupli¬ 
cate  field  notes  should  be  filed  separate 
from  the  map,  and  in  such  form  that 
they  may  be  folded  for  filing.  In  such 
case  it  will  be  necessary  to  place  on  the 
map  only  a  sufficient  number  of  station 
numbers  to  make  it  convenient  to  follow 
the  field  notes  on  the  map.  Station 
numbers  should  also  be  given  on  the  map 
in  all  cases  where  changes  of  numbering 
occur  and  where  known  lines  of  survey, 
public  or  otherwise,  are  crossed,  with 
distance  to  the  nearest  permanent  mon¬ 
ument  or  other  mark  on  such  line.  The 
map  must  also  show  the  lines  of  refer¬ 
ence  of  initial,  terminal,  and  interme¬ 
diate  points,  with  their  courses  and  dis¬ 
tances. 

(b)  When  the  lines  are  located  on 
surveyed  land,  the  maps  must  show  the 
40-acre  subdivisions;  when  on  unsur¬ 
veyed  land,  a  meridian  should  be  drawn 
on  maps  through  initial  and  terminal 
points  and  at  intervals  of  not  more  than 
6  miles,  intermediate  points. 

§  74.8  Data  required  in  field  notes;  in¬ 
structions  as  to  surveys.  Typewritten 
field  notes,  with  clear  carbon  copies,  are 
preferred,  as  they  expedite  the  exami¬ 
nation  of  applications.  All  monuments 
and  other  marks  with  which  connections 
are  made  should  be  fully  described,  so 
that  they  may  be  easily  found.  The  field 
notes  must  be  so  complete  that  the  line 
may  be  retraced  on  the  ground.  On 
account  of  the  conditions  existing  in 
Alaska  surveys  based  wholly  on  the  mag¬ 
netic  needle  will  not  be  accepted.  In 
that  case  a  true  meridian  should  be 
established,  as  accurately  as  possible,  at 
the  initial  point.  It  should  be  perma¬ 
nently  marked  and  fully  described.  The 
survey  should  be  based  thereon  and 
checked  by  a  meridian  similarly  fixed  at 
the  terminal  point  and,  when  the  line  is 
a  long  one,  by  intermediate  meridians 
at  proper  intervals.  On  account  of  the 
rapid  convergence  of  the  meridians  in 
these  latitudes  such  intermediate  meridi¬ 
ans  should  be  established  at  such  in¬ 
tervals  as  to  avoid  large  discrepancies  in 
bearings.  It  will  probably  be  found 
preferable  to  run  by  transit  deflections 
from  a  permanently  established  line. 
with  frequent  and  readily  recoverable 
reference  lines  permanently  marked. 
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and  In  such  surveys  occasional  true 
bearings  should  be  stated,  at  least  ap¬ 
proximately.  On  all  lines  of  railroad  the 
10-mile  sections  should  be  indicated  and 
numbered,  and  on  maps  of  tramways 
and  wagon  roads  the  5-mile  sections 
shall  likewise  be  indicated  and  num¬ 
bered. 

§  74  9  Filing  of  papers.  The  maps, 
field  notes,  and  accompanying  papers 
should  be  filed  in  the  land  office  for  the 
district  where  the  proposed  right  of  way 
is  located. 

§  74.10  Connections  with  other  sur¬ 
veys.  Connections  should  be  made  with 
other  surveys,  public  or  private,  whenever 
possible;  also  with  mineral  monuments 
and  other  known  and  established  marks. 
When  a  sufficient  number  of  such  points 
are  not  available  to  make  such  connec¬ 
tions  at  least  every  6  miles,  the  surveyor 
must  make  connection  with  natural  ob¬ 
jects  or  permanent  monuments. 

§74.11  Permanent  monuments  or 
|  narks.  Along  the  line  of  survey,  at  least 
once  in  every  mile,  permanent  and  easily 
recoverable  monuments  or  marks  must 
be  set  and  connected  therewith,  in  such 
positions  that  the  construction  of  the 
road  will  not  interfere  with  them.  The 
locations  thereof  must  be  indicated  on 
the  maps.  All  reference  points  must  be 
fully  described  in  the  field  notes,  so  that 
they  may  be  relocated,  and  the  exact 
point  used  for  reference  indicated. 

§74.12  Designation  of  termini.  The 
termini  of  a  line  of  road  should  be  fixed 
by  reference  of  course  and  distance  to  a 
permanent  monument  or  other  definite 
mark.  The  initial  point  of  the  survey 
and  of  station,  terminal,  and  junction 
grounds  should  be  similarly  referred. 
The  maps,  field  notes,  engineer’s  certifi¬ 
cate,  and  applicant’s  certificate  (Forms 
3  and  4)s  should  each  show  these  con¬ 
nections. 

5  74.13  Statement  and  certificates  re¬ 
tired.*  The  engineer’s  certificate  and 
applicant’s  certificate  must  be  written  on 
the  map,  and  must  both  designate  by  ter¬ 
mini  (as  in  the  preceding  section)  and 
length  in  miles  and  decimals  the  line  of 
route  for  which  right  of  way  application 
is  made.  (See  Forms  3  and  4.)  Station, 
terminal,  or  junction  grounds  must  be 
described  by  initial  point  (as  in  the  pre¬ 
ceding  section)  and  area  in  acres  (Forms 
‘and  8),’  when  they  are  located  on  sur¬ 
veyed  land,  and  the  smallest  legal  subdi- 
I  vision  in  which  they  are  located  should 
k  stated.  No  changes  or  additions  are 
allowable  in  the  substance  of  any  forms, 
except  when  the  essential  facts  differ 
from  those  assumed  therein.  When  the 
applicant  is  an  individual  the  word  “ap¬ 
plicant”  should  be  used  instead  of  “com¬ 
pany.”  and  such  other  changes  made  as 
are  necessary  on  this  account. 

!For  forms  1  to  8,  Inclusive,  referred  to 
’^er  55  74.1-74.21,  see  50  L.  D.,  pp.  75  to  78, 
inclusive. 

b.  S  C.  1001  makes  it  a  crime  for  any 
pvson  knowingly  and  willfully  to  make  to 
r*  department  or  agency  of  the  United 
jatea  any  false,  fictitious  or  fraudulent 
dements  or  representations  as  to  any  mat- 
r  within  its  Jurisdiction. 
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§  74.14  Additional  width  for  right-of- 
way.  Where  additional  width  is  desired 
for  railroad  right-of-way  on  account  of 
heavy  cuts  or  fills,  the  additional  right- 
of-way  desired  should  be  stated,  the 
reason  therefor  fully  shown,  the  limits  of 
the  additional  right-of-way  exactly 
designated,  and  any  other  information 
furnished  that  may  be  necessary  to  en¬ 
able  the  manager  to  consider  the  case 
before  giving  it  his  approval. 

§  74.15  Preliminary  map  and  field 
notes.  The  preliminary  map  authorized 
by  the  proviso  of  section  4  of  the  act 
will  not  be  required  to  comply  so  strictly 
with  the  foregoing  instructions  as  maps 
of  definite  location;  but  it  is  to  be  ob¬ 
served  that  they  must  be  based  upon  an 
actual  survey,  and  that  the  more  fully 
they  comply  with  §§  74.1-74.21  the  bet¬ 
ter  they  will  serve  their  object,  which  is 
to  indicate  the  lands  to  be  crossed  by  the 
final  line  and  to  preserve  the  company’s 
prior  right  until  the  approval  of  its  maps 
of  definite  location.  Unless  the  prelimi¬ 
nary  map  and  field  notes  are  such  that 
the  line  of  survey  can  be  retraced  from 
them  on  the  ground,  they  will  be  value¬ 
less  for  the  purpose  of  preserving  the 
company’s  rights.  The  preliminary  map 
and  field  notes  should  be  in  duplicate, 
and  should  be  filed  in  the  land  office  in 
order  that  proper  notations  may  be  made 
on  the  records  as  notice  to  intending 
settlers  and  subsequent  applicants  for 
the  right  of  way. 

§  74.16  Scale  of  maps.  The  scale  of 
maps  showing  the  line  of  route  should  be 
2,000  feet  to  an  inch.  The  maps  may, 
however,  be  drawn  to  a  scale  of  1,000  feet 
to  an  inch  when  necessary,  or,  in  ex¬ 
treme  cases,  to  500  feet  to  an  inch.  No 
other  scales  must  be  used  and  should  be 
so  selected  as  to  avoid  making  maps 
inconveniently  large  for  handling.  In 
most  cases,  by  furnishing  separate  field 
notes,  an  increase  of  scale  can"  be 
avoided.  Plats  of  station,  terminal,  and 
Junction  grounds,  etc.,  should  be  drawn 
on  a  scale  of  500  feet  to  an  inch,  and 
must  be  filed  separately  from  the  line  of 
route.  Such  plats  should  show  enough 
of  the  line  of  route  to  indicate  the  posi¬ 
tion  of  the  tract  with  reference  thereto. 

§  74.17  Plats  of  station,  terminal,  and 
junction  grounds.  Plats  of  station,  ter¬ 
minal,  and  junction  grounds  must  be 
prepared  in  accordance  with  the  direc¬ 
tions  for  maps  of  lines  of  routes.  When¬ 
ever  they  are  located  on  or  near  navigable 
waters  the  shore  line  must  be  shown,  and 
also  the  boundaries  of  any  other  rail¬ 
road  grounds  or  other  claims  located  on 
or  near  navigable  waters  within  a  dis¬ 
tance  of  80  rods  from  any  point  of  the 
tract  applied  for. 

§  74.18  Showing  required  in  applica¬ 
tion.  All  applications  for  permits  made 
under  section  6  of  the  act  should  state 
whether  it  is  proposed  to  collect  toll  on 
the  proposed  wagon  road  or  tramway; 
and,  in  case  of  wagon  roads,  the  appli¬ 
cation  must  be  accompanied  by  satis¬ 
factory  evidence,  corroborated  by  a 
statement,  tending  to  show  that  the  pub¬ 
lic  convenience  requires  the  construction 
of  the  proposed  road,  and  that  the  ex¬ 
pense  of  making  the  same  available  and 
convenient  for  public  travel  will  not  be 


less,  on  an  average,  than  $500  per  mile. 
In  ail  cases,  if  the  proposed  line  of  road 
shall  be  located  over  any  road  or  trail  in 
common  use  for  public  travel,  a  satis¬ 
factory  statement,  corroborated  by 
statement,  must  be  submitted  with  the 
application,  showing  that  the  interests  of 
the  public  will  not  be  injuriously  affected 
thereby. 

§  74.19  Statement  and  certificates  re¬ 
quired  when  road  is  constructed.  When 
the  road  is  constructed,  a  certificate  of 
the  engineer  and  a  certificate  of  the 
applicant  (Forms  5  and  6)*  should  be 
filed  in  the  district  land  office  in  dupli¬ 
cate.  In  case  of  deviations  from  the 
map  previously  approved,  whether  be¬ 
fore  or  after  construction,  there  must  be 
filed  new  maps  and  field  notes  in  full,  as 
in  this  part  provided,  bearing  proper 
forms,  changed  to  agree  with  the  facts 
in  the  case,  and  the  location  must  be 
described  in  the  forms  as  the  amended 
survey  and  the  amended  definite  loca¬ 
tion.  In  such  cases,  the  applicant  must 
file  a  relinquishment,  under  seal,  of  all 
rights  under  the  former  approval  as  to 
the  portions  amended,  said  relinquish¬ 
ment  to  take  effect  when  the  map  of 
amended  definite  location  is  approved  by 
the  manager. 

§  74.20  Action  where  required  evi¬ 
dence  is  not  filed.  Unless  the  proper  evi¬ 
dence  of  construction  is  filed  within  the 
time  prescribed  by  the  act  for  the  con¬ 
struction  of  each  section  of  the  road, 
appropriate  steps  will  be  taken  looking 
to  the  cancellation  of  the  approval  of  the 
right  of  way  and  the  notations  thereof 
on  the  records. 

§  74.21  Charges  for  transportation  of 
passengers  and  freight,  (a)  In  the  case 
of  a  wagon  road  or  tramway  built  under 
permit  issued  under  section  6  of  the  act 
upon  which  it  is  proposed  to  collect  toll, 
a  printed  schedule  of  the  rates  for  freight 
and  passengers  should  also  be  filed  with 
the  manager  for  his  consideration  and 
approval  at  least  60  days  before  the  road 
is  to  be  opened  to  traffic,  in  order  to 
allow  a  sufficient  time  for  consideration, 
inasmuch  as  by  section  6  it  is  made  a  mis¬ 
demeanor  to  collect  toll  without  written 
authority  from  the  Secretary  of  the  In¬ 
terior.  In  the  case  of  a  wagon  road  sat¬ 
isfactory  evidence,  corroborated,  must 
be  submitted  with  said  schedule,  show¬ 
ing  that  at  least  an  average  of  $500  per 
mile  has  been  actually  expended  in  con¬ 
structing  such  road.  These  schedules 
must  be  submitted  in  duplicate,  one  copy 
of  which,  bearing  the  approval  of  the 
manager,  will  be  returned  to  the  appli¬ 
cant  if  found  satisfactory.  Said  sched¬ 
ules  shall  be  plainly  printed  in  large  type. 

(b)  Schedules  of  passenger  and  freight 
rates  on  railroads  should  be  filed  with 
the  Interstate  Commerce  Commission. 

Cross  Reference:  For  Interstate  Com¬ 
merce  Commission,  see  49  CFR  Chapter  I. 

RIGHTS-OF-WAY  FOR  RESERVOIRS  AND  CANALS 

AND  FOR  ROADWAY,  POWER,  TELEPHONE, 

AND  TELEGRAPH  PURPOSES 

§  74.24  General  statement,  (a)  On 
the  general  applicability  of  right-of-way 
laws  in  the  Territory,  the  Attorney  Gen¬ 
eral  in  an  opinion  dated  June  29,  1915 
(30  Op.  Atty.  Gen.  387),  responding  to 
an  inquiry  whether  it  would  be  lawful  to 
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grant  revocable  licenses  under  the  act  of 
February  15,  1901  (31  Stat.  790;  43 
U.  S.  C.  959 ) ,  or  easements  under  the  act 
of  March  4, 1911  (36  Stat.  1253;  16  U.  S.  C. 

5,  420,  523,  43  U.  S.  C.  961),  held,  after  a 
full  review  of  all  the  statutes  and  depart¬ 
mental  decisions  thereon,  and  especially 
of  the  act  of  August  24,  1912  (37  Stat. 
512;  48  U.  S.  C.  23),  providing  for  the  full 
organization  of  the  Territory  and  the 
extension  of  all  the  laws  of  the  United 
States  to  the  Territory  not  locally  inap¬ 
plicable,  that  such  action  was  authorized, 
for  the  reason  that  said  acts  of  Congress 
were  now  applicable  to  the  public  lands 
in  Alaska. 

(b)  By  analogy  it  would  appear  that 
the  provisions  of  sections  18  to  21,  inclu¬ 
sive,  of  the  act  of  March  3,  1891  (26  Stat. 
1101,  1102;  43  U.  S.  C.  946-949),  as 
amended  by  section  2  of  the  act  of  May 
11,  1898  (30  Stat,  404;  43  U.  S.  C.  951), 
allowing  rights-of-way  for  canals, 
ditches,  and  reservoirs  to  canal  and  ditch 
companies  formed  for  purposes  of  irriga¬ 
tion,  are  also  applicable  to  public  lands 
in  Alaska  and  it  has  been  so  held  since 
said  opinion. 

(c)  Section  4  of  the  act  of  February  1, 
1905  (33  Stat.  628;  16  U.  S.  C.  524),  grant¬ 
ing  rights-of-way  for  dams,  reservoirs, 
water  plants,  ditches,  flumes,  pipes,  tun¬ 
nels,  and  canals  within  and  across  the 
forest  reserves  of  the  United  States, 
applies  to  and  is  operative  in  forest 
reserves  in  the  Territory. 

§  74.25  Effect  of  Federal  Power  Act. 
It  is  to  be  noted,  however,  that  the  act  of 
June  10,  1920  (41  Stat.  1063;  16  U.  S.  C. 
791-823),  known  as  the  Federal  Power 
Act,  as  amended,  has  superseded  and  re¬ 
pealed  all  acts  or  parts  of  acts  inconsist¬ 
ent  therewith,  providing  for  the  develop¬ 
ment  and  transmission  of  water  power 
on  the  public  domain  and  certain  reser¬ 
vations  of  the  United  States,  and  that  this 
act  is  applicable  to  Alaska.  Applica¬ 
tions  thereunder  should  be  filed  with  the 
Federal  Power  Commission,  Washington, 
D.  C.  But  electrical  projects  that  are  in 
no  way  connected  with  water  power,  for 
instance,  those  where  the  electrical  power 
is  generated  by  steam,  remain  under  the 
'jurisdiction  of  the  Department  of  the 
Interior  pursuant  to  the  provisions  of  the 
act  of  February  15,  1901  (31  Stat.  790; 
43  U.  S.  C.  959),  and  that  of  March  4, 
1911  (36  Stat.  1253;  16  U.  S.  C.  5,  420,  523, 
43  U.  S.  C.  961),  where  the  land  involved 
is  not  within  a  national  forest. 

Cross  Reference:  For  Federal  Power  Com¬ 
mission,  see  18  CFR  Chapter  I. 

§  74.26  General  instructions.  The 
general  instructions  and  regulations  re¬ 
garding  the  various  rights-of-way  re¬ 
ferred  to  in  §§  74.24  and  74.25  are  found 
in  Part  244  of  this  chapter. 

I  74.27  Right-of-way  for  roadway,  (a) 
A  provision  is  made  in  section  10  of  the 
act  of  May  14.  1898  (30  Stat.  413;  48 
U.  S.  C.  462),  that: 

A  roadway  60  feet  in  width,  parallel  to  the 
shore  line  as  near  as  may  be  practicable,  shall 
be  reserved  for  the  use  of  the  public  as  a 
highway. 

The  phrase  “shore  line”  as  thus  used 
means  high-water  line. 


(b)  This  reservation  occurs  in  the  pro¬ 
viso  relating  to  the  reservation  between 
claims  abutting  on  navigable  waters ;  but 
since  it  is  its  purpose  to  reserve  a  road¬ 
way  for  public  use  as  a  highway  along  the 
shore  line  of  navigable  waters,  it  is  held 
to  relate  to  the  lands  entered  or  pur¬ 
chased  under  this  act  as  well  as  to  the 
reserved  lands;  otherwise  it  would  serve 
little  or  no  purpose.  This  reservation 
will  not,  however,  present  the  location 
and  survey  of  a  claim  up  to  the  shore 
line,  for  in  such  case  the  claim  will  be 
subject  to  this  servitude  and  the  area  in 
the  highway  will  be  computed  as  a  part 
of  the  area  entered  and  purchased. 

(1)  Section  26  of  the  act  of  June  6, 
1900  (31  Stat.  329;  48  U.  S.  C.  381)  pro¬ 
vides  that  the  reservation  for  roadway 
shall  not  apply  to  mineral  lands  or  town 
sites. 

(2)  The  reservation  for  roadway 
should  not  be  inserted  in  patents  (De¬ 
partmental  Instructions  of  March  15, 
1915,  44  L.  D.  22). 

(c)  The  act  of  July  24,  1947  (61  Stat. 
418;  48  U.  S.  C.  321d)  amended  the  act  of 
June  30,  1932  (47  Stat.  446)  by  adding  at 
the  end  thereof  a  new  section,  as  follows: 

Sec.  5.  In  all  patents  for  lands  hereafter 
taken  up,  entered,  or  located  in  the  Territory 
of  Alaska,  and  in  all  deeds  by  the  United 
States  hereafter  conveying  any  lands  to  which 
it  may  have  reacquired  title  in  said  Territory 
not  included  within  the  limits  of  any  or¬ 
ganized  municipality,  there  shall  be  expressed 
that  there  is  reserved,  from  the  lands  de¬ 
scribed  in  said  patent  or  deed,  a  right-of-way 
thereon  for  roads,  roadways,  highways,  tram¬ 
ways,  trails,  bridges,  and  appurtenant  struc¬ 
tures  constructed  or  to  be  constructed  by  or 
under  the  authority  of  the  United  States  or 
of  any  State  created  out  of  the  Territory 
of  Alaska.  When  a  right-of-way  reserved 
under  the  provisions  of  this  Act  is  utilized 
by  the  United  States  or  under  its  authority, 
the  head  of  the  agency  in  charge  of  such 
utilization  is  authorized  to  determine  and 
make  payment  for  the  value  of  the  crops 
thereon  if  not  harvested  by  the  owner,  and 
for  the  value  of  any  improvements,  or  for 
the  cost  of  removing  them  to  another  site, 
if  less  than  their  value. 

ESTABLISHMENT  OF  RESERVATIONS  OR  EASE¬ 
MENTS  FOR  PUBLIC  HIGHWAYS  IN  ALASKA 

1  74.28  Reservation  for  through 
roads.  Public  Land  Order  No.  757  of 
October  16,  1951,  amended  Public  Land 
Order  No.  601  of  August  10,  1949,  so  as 
to  eliminate  provisions  affecting  feeder 
roads  and  local  roads.  The  order  which, 
as  amended,  applies  only  to  designated 

through  roads,  provides: 

% 

Subject  to  valid  existing  rights  and  to 
existing  surveys  and  withdrawals  for  other 
than  highway  purposes,  the  public  lands  in 
Alaska  lying  within  300  feet  on  each  side  of 
the  center  line  of  the  Alaska  Highway  and 
within  150  feet  on  each  side  of  the  center 
line  of  the  Richardson  Highway,  Glenn  High¬ 
way,  Haines  Highway,  the  Seward-Anchorage 
Highway  (exclusive  of  that  part  thereof 
within  the  boundaries  of  the  Chugach  Na¬ 
tional  Forest),  the  Anchorage-Lake  Spenard 
Highway,  and  the  Fairbanks-College  Highway 
are  hereby  withdrawn  from  all  forms  of  ap¬ 
propriation  under  the  public-land  laws,  in¬ 
cluding  the  mining  and  mineral-leasing  laws, 
and  reserved  for  highway  purposes. 

§  74.29  Rights-of-way  or  easements 
for  feeder  roads  and  local  roads,  (a)  In 
addition  to  establishing  the  width  of  the 
through  roads,  reserved  as  set  forth  in 


§  74.28,  Order  No.  2665  of  October  16, 
1951  of  the  Secretary  of  the  Interior  also 
established  rights-of-way  or  easements 
for  highway  purposes  covering  the  lands 
embraced  in  feeder  roads  and  local  roads 
equal  in  extent  to  the  width  of  such 
roads,  as  set  forth  in  paragraphs  (b)  and 
(c)  of  this  section. 

(b)  Feeder  roads:  Abbert  Road  (Ko¬ 
diak  Island),  Edgerton  Cutoff,  Elliott 
Highway,  Seward  Peninsula  Tram  road, 
Steese  Highway,  Sterling  Highway,  Tay¬ 
lor  Highway,  Northway  Junction  to  Air¬ 
port  Road,  Palmer  to  Matanuska  to 
Wasilla  Junction  Road,  Palmer  to  Finger 
Lake  to  Wasilla  Road,  Glenn  Highway 
Junction  to  Fishook  Junction  to  Wasilla 
to  Knik  Road,  Slana  to  Nebesna  Road, 
Kenai  Junction  to  Kenai  Road,  Univer¬ 
sity  to  Ester  Road,  Central  to  Circle  Hot 
Springs  to  Portage  Creek  Road,  Manley 
Hot  Springs  to  Eureka  Road,  North  Park 
Boundary  to  Kantishna  Road,  Paxson  to 
McKinley  Park  Road,  Sterling  Landing 
to  Ophir  Road,  Iditarod  to  Flat  Road, 
Dillingham  to  Wood  River  Road,  Ruby 
to  Long  to  Poorman  Road,  Nome  to 
Council  Road  and  Nome  to  Bessie  Road 
shall  each  extend  100  feet  on  each  side 
of  the  center  line  thereof. 

(c)  Local  roads:  All  public  roads  not 
classified  as  through  roads  or  feeder 
roads  shall  extend  50  feet  on  each  side 
of  the  center  line  thereof. 

§  74.30  Appropriation  of  lands  crossed 
by  roads.  (a)  The  reservation  for 
through  roads  made  by  public  land  order 
No.  601  of  August  10,  1949,  as  amended 
(Appendix  C  of  this  title),  operates  as  a 
complete  segregation  of  the  land  from 
all  forms  of  appropriation  under  the 
public-land  laws,  including  the  mining 
and  mineral-leasing  laws.  Unless  under 
the  law  or  regulations  such  right  or 
claim  may  embrace  non-contiguous 
land,  a  right  or  claim  to  public  land  in 
the  Territory  initiated  on  or  after  August 
10,  1949,  and  abutting  on  public  land 
reserved  for  a  through  road,  must  be 
restricted  to  land  on  one  side  of  the 
withdrawn  area. 

(b)  Subject  to  paragraph  (a)  of  this 
section  public  land  on  either  side  of  the 
area  reserved  for  through  roads,  both 
surveyed  and  unsurveyed,  if  otherwise 
available,  may  be  included  in  claims  ex¬ 
tending  up  to  but  not  including  any  part 
of  the  reserve.  Where  the  land  has  been 
surveyed  under  the  rectangular  system 
and  the  surveys  have  not  been  closed 
on  the  reserved  area,  applications  may 
be  filed  and  entries  allowed  for  portions 
of  the  legal  subdivisions  outside  of  the 
reserved  area  without  awaiting  addi¬ 
tional  surveys.  Where  the  surveys  have 
been  closed  on  the  reserved  area,  the  land 
must  be  identified  in  the  terms  of  such 
surveys.  Settlements  on  unsurveyed 
public  lands  must  conform  to  §  65.2,  of 
this  chapter  so  far  as  practicable. 

(c)  Public  land  crossed  by  a  feeder 
road  or  a  local  road  may  be  appropriated 
under  any  applicable  public  land  law, 
subject  to  the  roadway  right-of-way  or 
easement.  No  deduction  in  the  area 
chargeable  to  the  claim  will  be  made  on 
account  of  the  area  included  in  the  pub¬ 
lic  highway  right-of-way  or  easement. 
So  long  as  the  land  is  used  for  public 
highway  purposes,  complete  jurisdiction 
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thereover  for  all  highways  and  highway- 
related  purposes  will  remain  in  the  Fed¬ 
eral  Government.  If  the  highway  is 
abandoned,  such  jurisdiction  will  termi¬ 
nate  without  action  by  the  Federal  Gov¬ 
ernment,  where  the  land  crossed  by  the 
highway  has  passed  into  private  owner¬ 
ship. 

§  74.31  Homestead  settlement  or  en¬ 
try.  exclusive  of  a  strip  reserved  for  a 
local  road.  Where  prior  to  October  16, 
1951,  a  homestead  settlement  or  entry 
was  made,  exclusive  of  a  strip  reserved 
for  a  local  road,  under  the  regulations 
then  in  effect  (15  F.  R.  1874,  43  CFR  1950 
Supp.  74.29)  the  claim  may  stand  in  that 
form,  or,  in  the  option  of  the  claimant, 
it  may  be  amended  to  include  the  re¬ 
served  strip,  provided  the  total  area  in¬ 
volved  does  not  exceed  the  total  area 
permitted  by  law. 

§  74.32  Statement  required  of  appli¬ 
cants  as  to  public  roads.  Every  appli¬ 
cant  for  public  lands  in  Alaska  whose 
right  or  claims  was  initiated  on  or  after 
August  10,  1949,  will  be  required  to  state 
in  his  application,  or  in  a  written  state¬ 
ment  furnished  with  the  application, 
whether  or  not  the  land  applied  for  is 
crossed  by  a  public  road.  If  it  is,  such 
road  must  be  identified  by  name  or 
otherwise. 

§  74.33  Adjustment  to  official  survey 
closing  on  through  road.  Every  appli¬ 
cation  made  for  public  land  abutting  on 
the  area  reserved  for  a  through  road  not 
described  in  the  terms  of  an  official  plat 
of  survey  closing  on  that  area,  will  be 
subject  to  adjustment,  both  as  to  descrip¬ 
tion  and  area,  after  such  an  official  sur¬ 
vey  has  been  made. 
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MATANTJSKA  VALLEY  OF  ALASKA 

Sec. 

75.1  Statutory  authority. 

75.2  Policy. 

75.3  Preference  right  to  Alaska  Rural  Re¬ 

habilitation  Corporation. 

75  4  Persons  entitled  to  make  application. 

75.5  Authorization  for  sale. 

75.6  Sale  price  and  lease  rental. 

75.7  Evidence  of  citizenship  required. 

75.8  Action  by  Alaska  Rural  Rehabilitation 

Corporation. 

75.9  Causes  for  cancellation. 

75.10  Payment  of  annual  rental  on  lease. 

75.11  Patent  and  lease  reservations. 

75.12  Appeals. 

TRANSFER  to  ALASKA  HOUSING  AUTHORITY  OF 
LANDS  UNDER  JURISDICTION  OF  DEPARTMENT 
OF  THE  INTERIOR 

75.13  Statutory  authority. 

75.14  Policy. 


’The  act  of  March  27,  1928  (45  Stat.  371; 
(8  U.  S  C.  472,  472a)  provides  that  lands 
within  abandoned  military  reservations,  in 
Alaska,  not  otherwise  withdrawn  or  used  for 
a  public  purpose,  may  be  surveyed,  appraised 
and  sold  as  provided  by  the  Act  of  July  5, 
’884  (  23  Stat.  103;  43  U.  S.  C.  1071-1074),  or 
that,  in  the  discretion  of  the  Secretary 
of  the  Interior,  such  lands  may  be  restored 
to  disposal  under  the  public  land  laws  ap¬ 
plicable  to  the  territory.  The  said  Act  fur- 
ther  provides:  “That  any  person  locating, 
entering  or  acquiring  title  to  any  such  lands 
snail,  in  addition  to  the  regular  fees,  com¬ 
missions,  and  purchase  price  of  the  land,  pay 
he  appraised  price  of  any  improvements 
Placed  thereon  by  the  Government.’* 
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SALE  OR  LEASE  OF  CERTAIN  LANDS  IN  THE 
MATANUSKA  VALLEY  OF  ALASKA 

Authority:  5 §  75.1  to  75.18  issued  under 
54  Stat.  1191;  48  U.  S.  G.  353  note. 

§  75.1  Statutory  authority,  (a)  The 
act  of  October  17,  1940  (54  Stat.  1191;  48 
U.  S.  C.  353  note)  authorizes  the  Secre¬ 
tary  of  the  Interior,  in  his  discretion,  to 
lease,  or  to  sell  at  not  less  than  $1.25  per 
acre,  under  such  rules  and  regulations 
and  upon  such  terms  and  conditions  as 
he  may  prescribe,  subject  to  valid  exist¬ 
ing  rights  certain  lands  released  from 
reservation  for  the  support  of  common 
schools  and  the  public  lands  in  the  Ter¬ 
ritory  of  Alaska  in  the  area  described  as 
follows : 

Seward  Meridian 

Tps.  17  and  18  N„  Rs.  1  and  2  E.,  Secs.  16  and 
36  and  the  public  lands  in  the  townships. 
T.  17  N.,  R.  1  W., 

Secs.  25,  26,  27,  31,  32,  33,  34,  and  35. 

T.  16  N„  R.  1  W., 

Secs.  3,  4,  5,  6,  and  7. 

T.  16  N.,  R.  2  W., 

Secs.  1,  2,  11,  and  12. 

(b)  All  the  public  lands  in  the  areas 
described  in  paragraph  (a)  of  this  sec¬ 
tion  are  situated  within  the  boundaries 
of  the  Matanuska  Valley  Colonization 
Project  administered  by  the  Alaska  Rural 
Rehabilitation  Corporation  and,  except 
for  the  school  lands  released  from  reser¬ 
vation  for  the  Territory  as  described  in 
the  following  paragraph,  were  with¬ 
drawn  by  Executive  Order  No.  6957  of 
February  4,  1935,  and  Executive  Order 
No.  7128  of  August  6,  1935,  under  author¬ 
ity  of  the  act  of  June  25,  1910  (36  Stat. 
847),  as  amended  by  the  act  of  August 
24,  1912  (37  Stat.  497;  16  U.  S.  C. 
471;  43  U.  S.  C.  141  et  seq.)  from  settle¬ 
ment,  location,  sale,  entry,  or  other  form 
of  appropriation,  and  reserved  for  classi¬ 
fication,  and  in  aid  of  legislation.  The 
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act  of  October  17,  1940  (54  Stat.  1191; 
48  U.  S.  C.  353  note),  provides  an  exclu¬ 
sive  method  for  the  lease  or  disposal  of 
these  public  lands. 

(1)  The  act  releases  sections  16  and 
36,  townships  17  and  18  north,  ranges  1 
and  2  east,  Seward  Meridian,  Alaska, 
from  the  reservation  thereof  made  by 
the  act  of  March  4.  1915  (38  Stat.  1214; 
48  U.  S.  C.  353,  354),  for  the  support  of 
the  common  schools  in  the  Territory  of 
Alaska,  and  provides  for  the  designation 
and  reservation  of  an  equal  area  of  in¬ 
demnity  lands  in  lieu  thereof,  in  accord¬ 
ance  with  the  act  of  February  28,  1831 
(26  Stat.  796;  43  U.  S.  C.  851,  852). 

(2)  The  act  provides  that  all  leases 
and  patents  issued  shall  contain  a  reser¬ 
vation  to  the  United  States  of  the  oil,  gas. 
and  other  mineral  deposits,  together  with 
the  right  to'  prospect  for,  mine  and  re¬ 
move  the  same  under  such  regulations 
as  the  Secretary  of  the  Interior  may 
prescribe. 

§  75.2  Policy.  It  will  be  the  policy  of 
this  Department  to  promote  the  benefi¬ 
cial  use  of  the  public  lands  in  the  area 
described,  subject  to  the  terms  of  the 
Act,  and  at  the  same  time  to  safeguard 
the  public  interest  in  the  land.  To  this 
end,  the  authorized  officer  will  co¬ 
operate  with  the  Alaska  Rural  Rehabili¬ 
tation  Corporation  in  its  development 
program  of  the  Matanuska  Valley  Colo¬ 
nization  Project  of  Alaska. 

§  75.3  Preference  right  to  Alaska 
Rural  Rehabilitation  Corporation.  The 
Alaska  Rural  Rehabilitation  Corporation 
shall  have  the  preference  right  to  pur¬ 
chase  such  part  of  the  above-described 
public  lands  as  the  Corporation  shall 
certify  to  the  Bureau  of  Land  Manage¬ 
ment,  have  been  improved  or  cleared  and 
are  ready  for  settlement  and  develop¬ 
ment  into  farm  units.  The  preference 
right  application  must  be  filed  by  the 
Alaska  Rural  Rehabilitation  Corporation 
within  60  days  from  the  date  of  approval 
of  this  part. 

§  75.4  Persons  entitled  to  make  appli¬ 
cation.  Colonists  and  settlers  who  are 
approved  and  certified  by  the  Alaska 
Rural  Rehabilitation  Corporation  may 
file  an  application  for  the  purchase  or 
lease  of  such  lands  as  are  not  sold  to  the 
Corporation.  The  amount  of  land  sold 
or  leased  to  any  such  person  shall  not 
exceed  the  acreage  necessary  for  the 
purpose  of  developing  a  farm  unit  which 
will  support  such  person  and  his  family, 
as  determined  by  the  Corporation.  Land 
reported  by  the  Corporation  to  be  not 
suitable  for  disposal  as  part  of  a  farm 
unit  may  be  sold  in  tracts  of  such  size 
and  shape  as  the  Corporation  may 
recommend  without  regard  to  the  above 
acreage  limitations  when  it  is  determined 
by  the  Corporation  that  such  sale  will 
contribute  to  the  development  of  the 
project  and  safeguard  the  public  in¬ 
terest  in  the  land:  Provided,  That  when 
a  special  survey  is  necessary  in  connec¬ 
tion  with  ~uch  a  sale,  the  cost  of  such 
survey  shall  be  paid  by  the  purchaser. 

§  75.5  Authorization  for  sale.  No  sale 
will  be  authorized  or  made,  except  on 
prior  approval  of  the  authorized  officer. 
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RULES  AND  REGULATIONS 


§  75.6  Sale  price  and  lease  rental. 
The  sale  price  of  lands  sold  hereunder 
shall  be  fixed  by  the  authorized  officer 
upon  consideration  of  the  recommen¬ 
dation  of  the  Alaska  Rural  Rehabilita¬ 
tion  Corporation  but  in  no  case  shall  it  be 
less  than  $1.25  per  acre.  The  annual 
rental  on  land  leased  hereunder  shall  be 
the  amount  determined  by  the  author¬ 
ized  -  officer  upon  consideration  of  the 
recommendation  of  the  Corporation. 

§  75.7  Evidence  of  citizenship  re¬ 
quired .*  No  person  shall  be  entitled  to  a 
patent  or  lease  unless  he  is  a  native  born 
or  naturalized  citizen  of  the  United 
States,  or  one  who  has  declared  his  in¬ 
tentions  to  become  a  citizen.  If  natural¬ 
ized,  or  a  declarant,  he  must  show,  by  a 
signed  statement,  the  title  and  location 
of  the  court  in  which  proceedings  were 
instituted,  the  date  of  naturalization  or 
declaration  of  intentions,  and  if  avail¬ 
able,  the  number  of  the  document. 

§  75.8  Action  by  Alaska  Rural  Re¬ 
habilitation  Corporation.  If  the  Cor¬ 
poration  approves  an  application  by  a 
colonist  or  settler  for  the  purchase  or 
lease  of  land,  the  Corporation  shall  file 
the  application  and  its  certificate  of 
approval  with  the  manager,  land  of¬ 
fice,  Anchorage,  Alaska.  The  applica¬ 
tion  shall  include  the  name,  address,  and 
evidence  of  citizenship  of  the  applicant, 
and  a  complete  legal  description  of  the 
land  involved.  If  the  application  is  for 
a  patent,  it  shall  be  accompanied  by  the 
full  amount  of  the  purchase  price  of  the 
land,  as  recommended  by  the  Corpora¬ 
tion.  If  the  application  is  for  a  lease,  it 
shall  be  accompanied  by  the  full  amount 
of  the  first  annual  lease  rental  payment, 
as  recommended  by  the  Corporation. 
The  certificate  of  approval  of  the  Cor¬ 
poration  shall  include  a  statement  that 
the  land  described  does  not  exceed  the 
amount  necessary  for  the  purpose  of  de¬ 
veloping  a  farm  unit  which  will  support 
the  applicant  and  his  family. 

§  75.9  Causes  for  cancellation.  A 
lease  shall  be  subject  to  cancellation  by 
the  manager  for  failure  of  the  lessee  to 
comply  with  any  of  the  terms,  covenants, 
and  stipulations  of  the  lease,  or  of  any 
of  the  regulations  contained  in  §§  75.1 
to  75.12. 

§  75.10  Payment  of  annual  rental  on 
lease.  The  annual  rental  on  a  lease  must 
be  paid  to  the  manager.  Land  Office, 
Anchorage,  Alaska,  on  or  before  each 
anniversary  date  of  the  lease. 

§  75.11  Patent  and  lease  reservations. 
Patents  and  leases  issued  under  the  pro¬ 
visions  of  the  act  shall  contain  a  reser¬ 
vation  to  the  United  States  of  the  oil, 
gas.  and  other  mineral  deposits,  together 
with  the  right  to  prospect  for,  mine,  and 
remove  the  same  under  such  regulations 
as  the  Secretary  of  the  Interior  may 
prescribe. 

§  75.12  Appeals.  Any  party  aggrieved 
by  any  action  of  the  manager  may  ap- 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
Btates  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


peal  to  the  Director  and  the  Secretary 
of  the  Interior,  pursuant  to  the  Rules  of 
Practice  (Part  221  of  this  chapter). 

TRANSFER  TO  ALASKA  HOUSING  AUTHORITY  OF 

LANDS  UNDER  JURISDICTION  OF  DEPART¬ 
MENT  OF  THE  INTERIOR 

§  75.13  Statutory  authority.  Section 
6  of  the  Alaska  Housing  Act  of  April  23, 
1949  (63  Stat.  60;  48  U.  S.  C.  484c)  au¬ 
thorizes  any  executive  department  or 
agency  of  the  Federal  Government  to 
sell,  transfer,  and  convey  to  the  Alaska 
Housing  Authority  at  fair  value,  as  de¬ 
termined  by  such  department  or  agency, 
for  use  under  that  act,  all  or  any  right, 
title,  and  interest  in  any  real  or  personal 
property  under  the  jurisdiction  of  such 
department  or  agency  which  it  deter¬ 
mines  to  be  in  excess  of  its  own  require¬ 
ments,  notwithstanding  any  limitations 
or  requirements  of  law  with  respect  to 
the  use  or  disposition  of  such  property. 
The  section  provides  that  the  authority 
conferred  thereby  shall  be  in  addition  to 
and  not  in  derogation  of  any  other  pow¬ 
ers  and  authorities  of  such  department 
or  agency. 

§  75.14  Policy,  (a)  The  Department 
of  the  Interior  has  been  gravely  con¬ 
cerned  about  the  critical  housing  short¬ 
age  in  Alaska,  which  has  been  a  major 
obstacle  to  the  proper  development  of 
the  Territory  and  to  the  economic  life 
of  its  population.  The  act,  which  seeks 
to  ameliorate  this  dire  shortage,  will  be 
liberally  construed  to  foster  the  develop¬ 
ment  of  the  urgently  needed  housing 
program. 

(b)  In  order  to  effectuate  the  objec¬ 
tives  of  the  act,  prompt  consideration 
will  be  given  to  all  requests  filed  under 
the  regulations  in  this  part.  To  facil¬ 
itate  prompt  action,  the  requests  should 
contain  complete  information  and  data 
required  by  §  75.16. 

(c)  That  lands  are  withdrawn  in  aid 
of  a  function  of  the  Department  of  the 
Interior,  or  for  shore  space,  will  not  pre¬ 
clude  the  disposal  of  such  lands  under 
the  act  if  the  lands  are  found  to  be  in 
excess  of  the  needs  of  this  Department. 
However,  lands  situated  in  national 
parks  and  monuments,  fish  and  wildlife 
refuges,  and  Indian  lands  will  not  be 
made  available  for  disposal  under  the  act 
unless  a  positive  showing  is  also  made  of 
the  unavailability  of  other  lands  in  the 
general  area  suitable  for  the  desired  pur¬ 
pose.  Requests  will  not  be  approved 
until  such  time  as  the  information  and 
data  required  by  §§  75.13  to  75.18  are 
furnished  to  the  manager  of  the  proper 
land  office. 

(d)  Except  to  the  extent  previously 
indicated,  the  use  of  lands  under  the  act, 
if  not  already  appropriated  under  the 
public -land  laws  or  actually  used  by 
Federal  agencies,  will  be  regarded  as  a 
higher  use  than  the  other  uses  author¬ 
ized  by  the  public-land  laws. 

(e)  Requests  should  be  made  only  in 
connection  with  specific  housing  proj¬ 
ects,  and  may  be  made  before  the  plans 
of  construction  have  been  completely 
formulated.  However,  requests  should 
not  be  made  until  the  Authority  has  de¬ 
termined  that  it  will  construct  a  specific 
project  on  the  lands,  the  number  and 


type  of  housing  units  to  be  included  in 
the  project,  and  the  acreage  and  area 
needed  for  such  project. 

(f )  Where  lands  are  affected  by  a  per¬ 
mit  granted  to  another  department  or  to 
any  agency  thereof,  the  consent  of  such 
department  or  agency  to  the  proposed 
conveyance  is  required  before  a  request 
may  be  approved. 

§  75.15  Definitions.  As  u  s  e  d  in 
§§  75.13  to  75.18,  unless  the  context  re¬ 
quires  otherwise,  the  following  terms 
shall  have  the  meaning  indicated: 

(a)  The  “act”  means  the  Alaska 
Housing  Act  of  April  23,  1949  (63  Stat 
60;  48  U.  S.  C.  484c). 

(b)  “Authority”  means  the  Alaska 
Housing  Authority. 

(c)  “Property  interest”  means  the 
title  to  or  any  other  interest  in  land,  in¬ 
cluding  easements  and  leaseholds. 

(d)  “Instrument  of  transfer”  includes 
a  patent,  deed,  lease,  or  other  instru¬ 
ment  transferring  a  property  interest. 

§  75.16  Request  by  Authority  for 
transfer  of  property  interest.  Each  re¬ 
quest  by  the  Authority  for  the  transfer 
to  it  of  a  property  interest  in  public  lands 
or  other  federally  owned  lands  under  the 
jurisdiction  of  the  Department  of  the 
Interior  in  Alaska  should  be  addressed  to 
and  filed  with  the  manager,  should  be  in 
duplicate,  and  should  contain  the  follow¬ 
ing: 

(a)  A  description  of  the  land,  if  sur¬ 
veyed,  by  legal  subdivision,  specifying 
section,  township  and  range;  unsurveyed 
lands  should  be  described  by  metes  and 
bounds  with  a  tie  to  a  corner  of  the  pub¬ 
lic  land  surveys  if  within  two  miles; 
otherwise,  a  tie  should  be  made  to  some 
permanent  topographic  feature  and  the 
approximate  latitude  and  longitude 
should  be  given  when  practicable. 

(b)  If  the  application  includes  unsur¬ 
veyed  lands,  a  statement  that  the  Au¬ 
thority  has  plainly  indicated  on  the 
ground  the  corners  of  the  land  applied 
for  by  setting  substantial  posts  or  heap¬ 
ing  up  mounds  of  stones  at  each  comer. 

(c)  A  statement  showing  whether 
there  are  any  hot  springs  or  other  springs 
having  waters  possessing  curative  prop¬ 
erties  upon  any  legal  subdivision  of  the 
land  requested,  if  the  land  is  surveyed; 
and  if  the  land  is  unsurveyed,  whether 
any  portion  of  the  land  is  within  an  area 
of  one-quarter  of  a  mile  from  such  spring 
or  springs. 

(d)  A  statement  identifying  the  pro¬ 
posed  project,  the  acreage  required,  and 
showing  the  number  and  type  of  housing 
units  to  be  included  therein,  and  the 
desirability  or  suitability  of  the  site  for 
the  particular  project. 

(e)  A  statement  showing  the  need  for 
the  particular  land  and  the  property  in¬ 
terest  therein  requested  by  the  Author¬ 
ity. 

(f)  The  date  construction  of  improve¬ 
ments  on  the  land  is  contemplated. 

(g)  A  statement  showing  whether  any 
portion  of  the  land  is  occupied  or  re¬ 
served  for  any  purpose  by  the  United 
States  or  occupied  or  claimed  by  natives 
of  Alaska,  or  whether  the  land  is  occu¬ 
pied,  improved,  or  appropriated  by  any 
person  claiming  the  same  other  than  the 
Authority. 
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§  75.17  Publication  of  proposed  trans- 
jeT'  (a)  The  manager  will  require  the 
Authority  to  publish  at  its  expense,  in  a 
newspaper  of  general  circulation  in  the 
land  district  in  which  the  land  is  situ¬ 
ated,  a  notice  stating  that  a  request  has 
been  made  by  the  Authority  to  acquire 
an  interest  (describing  it)  in  certain 
lands  (describing  them)  under  the  act, 
for  housing  purposes,  and  that  the  pur¬ 
pose  of  the  notice  is  to  give  persons 
claiming  an  interest  in  the  lands,  or  hav¬ 
ing  bona  fide  objections  to  the  transfer, 
an  opportunity  to  file  with  the  manager 
within  30  days  after  the  date  of  the  first 
publication  a  protest,  together  with  evi¬ 
dence  that  a  copy  of  the  protest  has  been 
.served  on  the  Authority.  If  the  notice 
is  published  in  a  daily  paper,  the  notice 
should  be  published  for  four  consecutive 
weeks  in  the  Wednesday  issue;  if  a 
weekly,  for  four  consecutive  issues;  and 
if  a  semi-weekly  or  tri-weekly,  in  any  of 
the  issues  on  the  same  day  for  four  con¬ 
secutive  weeks.  The  notice  will  be 
posted  during  the  entire  period  of  pub¬ 
lication  in  the  land  office  for  the  district 
in  which  the  lands  are  situated.  The 
manager  will  also  require  the  Authority 
to  keep  a  notice  posted  on  the  land 
throughout  the  entire  period  of  publica¬ 
tion.  No  transfer  will  be  made  until 
proof  of  publication  and  posting  of  the 
notice  has  been  filed  with  the  manager. 

(b)  After  the  Authority  has  made 
payment  for  the  lands  and  complied  with 
all  of  the  requirements  made  by  the 
manager,  the  Director,  Bureau  of  land 
Management,  who  will  direct  the  issu¬ 
ance  of  the  instrument  of  transfer. 

(c)  If  unsurveyed  public  lands  are  in¬ 
cluded  in  a  request,  patent  therefor  can¬ 
not  be  issued  until  the  lands  have  been 
surveyed. 

§75.18  Special  provisions  and  reser¬ 
vations  in  the  instrument  of  transfer. 
Each  instrument  of  transfer  made  under 
§§75.13  to  75.18,  inclusive,  of  fee  title  or 
lesser  estate  in  the  land  shall  contain: 

(a)  The  covenants,  terms,  and  condi¬ 
tions  requested  by  the  Authority,  as  well 
as  those  required  for  the  protection  of 
the  Department  of  the  Interior,  or  any 
agency  thereof. 

(b)  A  reservation  to  the  United  States 
of  the  oil,  gas,  and  other  mineral  depos¬ 
its  in  the  lands,  together  with  the  right 
of  the  United  States,  its  agents,  repre¬ 
sentatives,  lessees  or  permittees,  to 
prospect  for,  mine,  and  remove  the 
same,  under  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

SALK  OF  LANDS  AT  PUBLIC  AUCTION  FOR 

industrial  or  commercial  purposes, 
including  housing 

Authority:  §§75.19  to  75.36  issued  under 
sec.  5  of  act  of  August  30,  1949  (63  Stat.  679; 
48  u.  s.  C.  364e) . 

5  75.19  Statutory  authority.  The 
sale,  at  public  auction,  of  tracts  not  ex¬ 
ceeding  160  acres  in  the  aggregate, 
ynich  have  been  classified  as  suitable 
for  industrial  or  commercial  purposes, 
deluding  construction  of  housing,  is  au¬ 
thorized  by  the  act  of  August  30,  1949 
'63  Stat.  679,  48  U.  S.  C.  364a-364e). 
section  4  provides  that  the  act  of  May 
1898  (48  U.  S.  C.  371,  462),  as 
amended,  creating  shore-space  reserves 
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shall  not  apply  to  nor  limit  the  opera¬ 
tions  of  the  act. 

§  75.20  Definitions.  When  used  in 
this  part: 

(a)  “Secretary”  means  Secretary  of 
the  Interior. 

(b)  “Director”  means  Director,  Bureau 
of  Land  Management. 

(c)  “Manager”  means  manager  of  the 
land  office  for  the  district  in  which  the 
land  is  situated. 

(d)  “Applicant”  or  “purchaser”  in¬ 
cludes  an  individual,  partnership,  asso¬ 
ciation  of  individuals,  or  a  corporation, 
including  municipal  corporations. 

(e)  “The  act”  means  the  Alaska  Public 
Sale  Act  of  August  30,  1949  (63  Stat.  679, 
48  U.  S.  C.  364a-364e). 

§  75.21  Policy.  It  is  the  policy  of  the 
Secretary  to  sell  public  lands  under  the 
act  only  when  the  lands  will  be  put  to 
some  definite  industrial  or  commercial 
use  within  a  reasonable  time  after 
purchase  according  to  the  utilization 
program  declared  by  the  applicant  or 
purchaser  pursuant  to  §  75.28  or  §  75.34 
(b). 

§  75.22  Lands  subject  to  sale;  classi¬ 
fication  and  use.  (a)  Any  public  lands 
in  Alaska  not  within  national  parks  or 
monuments,  national  forests,  Indian 
lands,  or  military  reservations,  may  be 
sold  under  the  act,  provided  such  lands 
shall  first  have  been  classified  by  the 
regional  administrator  as  suitable  for 
disposal  for  industrial,  commercial,  or 
housing  use.  The  authorized  officer 
may  classify  lands  under  the  act  either 
on  his  own  motion  or  upon  application. 
A  properly  filed  application  for  the  pur¬ 
chase  of  public  lands  v/ill  be  considered 
as  a  request  for  classification  of  the  land 
as  suitable  for  disposal  under  the  act. 

(b)  Disposal  of  withdrawn  or  reserved 
lands  may  be  made  only  with  the  con¬ 
sent  of  the  department  or  agency  for 
whose  use  or  in  whose  interest  the  lands 
were  reserved  or  withdrawn,  or  which 
has  administrative  jurisdiction  over  such 
lands,  and  subject  to  the  conditions  re¬ 
quired  by  such  department  or  agency. 

(c)  Lands  may  be  classified  for  dis¬ 
posal  as  industrial,  commercial,  or  hous¬ 
ing  sites  suitable  for  one  or  more  types 
of  enterprises,  including,  but  not  limited 
to,  the  following: 

(1)  Industrial  site  for  manufacturing, 
fabricating,  processing,  or  warehouse- 
storaging. 

(2)  Commercial  site  for  merchandis¬ 
ing,  retail  and  wholesale,  including  ware¬ 
house  and  distribution  centers;  fur 
farms  for  penned  animals;  transporta¬ 
tion  facilities,  including  terminals,  and 
repair  shops. 

(3)  Housing  site  for  apartments,  de¬ 
tached  and  semi-detached  dwellings  on 
a  project  basis  of  sufficient  size,  but  not 
less  than  five  dwelling  units,  to  warrant 
large-scale  development;  hotels,  recrea¬ 
tion  resorts,  overnight  lodges,  and  motor 
courts. 

(d)  The  sale  of  lands  under  §§  75.19  to 
75.36  will  be  subject  to  any  valid  exist¬ 
ing  rights;  but  the  act  of  May  14,  1898 
(48  U.  S.  C.  371,  462) ,  as  amended,  creat¬ 
ing  shore-space  reserves,  will  not  apply 
to  nor  limit  dispositions  under  these 
sections. 


§  75.23  Application '  limitation  on 
holdings.  An  application  may  be  filed 
with  the  manager  by  any  qualified  indi¬ 
vidual,  association  of  individuals,  or  cor¬ 
poration,  including  municipal  and  pub¬ 
lic  corporations,  to  purchase  land  for 
industrial,  commercial,  or  housing  pur¬ 
poses.  The  application  must  be  executed 
and  filed  in  duplicate  if  the  land  is  sur¬ 
veyed,  and  in  triplicate  if  the  land  is 
unsurveyed.  Each  application  shall  be 
for  only  one  tract,  reasonably  compact 
in  form,  containing  so  much  land,  not 
exceeding  160  acres,  as  is  actually  re¬ 
quired  for  the  contemplated  enterprise 
or  project. 

An  applicant  may  file  any  number  of 
applications,  but  no  award  may  be  made 
nor  may  patent  issue  to  any  purchaser 
for  land  which,  with  other  lands  under 
this  act  then  held  by  such  purchaser, 
shall  exceed  160  acres  in  the  aggregate. 
The  application  must  contain  in  sub¬ 
stance  the  following  information: 

(a)  Name  and  address  of  applicant; 
age;  general  nature  of  his  business  and 
principal  place  of  business. 

(b)  An  association  is  required  to  file  a 
certified  copy  of  its  articles  of  associa¬ 
tion  and  the  same  showing,  including 
holdings  of  its  members,  as  required  of 
an  individual  as  specified  herein.  A  cor¬ 
poration  is  required  to  file  a  certified 
copy  of  its  articles  of  incorporation  and 
a  showing  that  it  is  qualified  to  hold  real 
estate  in  Alaska. 

(c)  Description  of  the  land  desired, 
by  legal  subdivision,  section,  township 
and  range,  if  surveyed,  and  by  metes  and 
bounds  with  the  approximate  area,  if 
unsurveyed.  The  metes  and  bounds 
description  should  be  connected  by 
course  and  distance  with  some  comer 
of  the  public  land  surveys,  if  practicable, 
or  with  reference  to  rivers,  creeks,  moun¬ 
tains,  towns,  islands,  or  other  prominent 
topographical  points  or  natural  objects 
or  monuments.  No  patent  may  issue, 
however,  until  an  official  survey  is  made. 

(d)  A  brief  b\it  complete  statement  as 
to  the  use  to  which  the  land  will  be  put, 
supplemented  by  the  showings  required 
in  §  75.24. 

(e)  A  statement  of  the  applicant’s  in¬ 
terests,  direct  or  indirect,  whether  as  a 
member  of  an  association  or  stockholder 
in  a  corporation  or  otherwise,  in  lands 
covered  by  purchase  certificates  or  pat¬ 
ents  issued  under  the  act,  with  the  acre¬ 
age  thereof,  identifying  the  same  by  land 
office  and  serial  or  by  patent  number, 
and  a  statement  that  the  total  amount 
of  such  lands  then  held  by  the  appli¬ 
cant,  together  with  the  lands  applied  for, 
do  not  exceed  160  acres  in  the  aggregate. 

(f )  The  application  must  be  signed  by 
the  applicant  or  an  attorney  in  fact;  if 
executed  by  an  attorney  in  fact,  it  must 
be  accompanied  by  the  power  of  attor¬ 
ney.  Application  on  behalf  of  a  corpo¬ 
ration  must  be  accompanied  by  proof  of 
the  signing  officer’s  authority  to  execute 
the  instrument  and  must  have  the  corpo¬ 
rate  seal  affixed  thereto.  When  a  munici- 


1 18  U.  8.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  jurisdiction. 
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pal  or  public  corporation  is  the  applicant, 
the  authority  of  the  signing  official  or 
officials  to  act  for  the  corporation  must 
be  furnished,  evidenced  by  a  certified 
copy  of  the  resolution  of  its  governing 
board  or  body, 

§  75.24  Land  utilization  program; 
statement  and  plat,  (a)  The  application 
must  be  accompanied  by  an  additional 
statement  executed  by  the  applicant  dis¬ 
closing  in  detail  the  proposed  use  to 
which  the  land  will  be  put,  containing 
in  substance  the  following  information: 
Type  (whether  industrial,  commercial,  or 
housing) ;  structures  and  other  improve¬ 
ments  to  be  erected  on  the  land,  includ¬ 
ing  size  and  cost  of  construction;  ap¬ 
proximate  dates  for  beginning  and  com¬ 
pleting  construction;  or,  in  the  case  of 
housing,  the  number  of  separate  housing 
units  or  the  number  of  persons  or  fami¬ 
lies  for  whom  accommodations  will  be 
provided. 

(b)  The  applicant  must  also  furnish 
a  plat  of  the  area  desired  for  purchase, 
showing  the  proposed  location  of  all 
structures,  roadways,  and  other  improve¬ 
ments  and  facilities  to  be  erected,  in 
sufficient  detail  to  illustrate  the  contem¬ 
plated  utilization  of  the  tract  and  the 
need  for  all  the  acreage  for  which  appli¬ 
cation  is  made. 

§  75.25  Effect  of  application;  segre¬ 
gation  of  land,  (a)  Subject  to  valid 
prior  rights,  the  filing  of  an  application 
in  conformity  with  the  regulations  in  this 
part  will  segregate  the  land  applied  for 
from  application,  entry,  or  settlement 
under  any  public-land  laws  or  from  min¬ 
ing  locations  except  as  provided  in 
§  75.35,  pending  classification  of  the  land 
under  the  act. 

(b)  Subject  to  valid  prior  rights,  the 
authorized  officer  may,  at  any  time, 
on  his  own  motion,  effect  a  segregation 
of  land,  pending  its  classification  as  suit¬ 
able  for  disposal  under  the  act  by  filing 
with  the  manager  of  the  land  office  a 
notice  specifying  each  tract  of  land 
under  consideration.  The  notice  shall 
be  effective  to  segregate  the  land  from 
further  application,  entry  or  settlement 
under  any  public-land  law,  or  from  min¬ 
ing  locations  except  as  provided  in 
§  75.35.  The  segregation  notice  shall  be 
effective  for  not  more  than  six  months 
from  date  of  filing  of  the  notice  in  the 
land  office,  but  the  segregation  may  be 
extended  for  not  more  than  an  addi¬ 
tional  six  months  by  the  authorized 
officer,  by  filing  a  similar  notice  as  to 
any  or  all  of  such  tracts. 

(c)  An  application  or  a  segregation 
notice  shall  not  prevent  the  filing  of 
other  applications  under  any  public-land 
law  without  the  initiation  of  any  rights 
thereunder,  pending  classification  of  the 
land.  Upon  determination,  pursuant  to 
an  application  or  notice,  that  the  land 
is  not  suitable  for  disposal  under  the  act 
or  upon  expiration  of  the  segregation 
period  or  an  extension  thereof  without 
classification,  the  land  shall  be  subject 
to  the  public-land  laws  and  pending  ap¬ 
plications  thereunder. 

§  75.26  Classification  and  appraisal; 
withdrawn  or  reserved  land,  (a)  The 
authorized  officer,  based  upon  such 
reports  and  studies  as  may  be  necessary, 


will  make  a  determination  whether  the 
land  in  the  application  or  segregation 
notice  is  suitable  for  disposal  for  indus¬ 
trial  or  commercial  purposes;  he  will 
also  appraise  the  land  at  its  fair  market 
value. 

(b)  If  the  land  is  withdrawn  or  re¬ 
served  on  behalf  of  or  is  under  the  ad¬ 
ministrative  jurisdiction  of  another 
department  or  agency,  the  consent  of 
such  department  or  agency  to  the  dis¬ 
posal  of  the  land  must  be  obtained  prior 
to  classification,  and  such  disposal  will 
be  subject  to  any  necessary  and  proper 
conditions  required  by  the  head  of  the 
department  or  agency. 

§  75.27  Publication  of  notice;  con¬ 
tents;  posting,  (a)  Upon  a  favorable 
classification  of  the  land,  the  author¬ 
ized  officer  will  have  a  notice  of  the 
sale  published,  at  the  expense  of  the 
United  States,  not  less  than  30  days  prior 
to  the  date  fixed  for  the  sale,  in  a  desig¬ 
nated  newspaper  of  general  circulation 
in  Alaska.  Publication  may  be  made 
once  a  week  for  four  consecutive  weeks. 

(b)  The  notice  will  contain  the  date, 
hour,  and  place  of  the  sale;  description 
of  the  tract  or  tracts,  whether  surveyed 
or  unsurveyed;  if  insurveyed,  a  state¬ 
ment  that  the  land  must  be  surveyed  at 
the  expense  of  the  purchaser  prior  to 
patent,  with  the  estimated  cost  of  sur¬ 
vey;  type  or  types  of  use  for  which 
classified;  the  minimum  acceptable  bid 
price  which  shall  be  not  less  than  the 
appraised  value  if  the  land  is  surveyed, 
or  appraised  value  plus  estimated  cost  of 
survey  if  the  land  is  unsurveyed;  a  list 
of  all  reservations  to  which  the  land  is 
subject,  including  reservation  to  the 
United  States  of  all  minerals  in  the  land ; 
and  such  other  reservations,  if  any,  as 
may  be  necessary  and  proper ;  where  and 
how  bids  shall  be  submitted ;  and  a  state¬ 
ment  warning  all  bidders  against  viola¬ 
tion  of  the  provisions  of  18  U.  S.  C.  1860 
prohibiting  unlawful  combination  or 
intimidation  of  bidders. 

(c)  The  manager  will  post  a  copy  of 
the  notice  of  sale  in  the  land  office  dur¬ 
ing  the  entire  period  of  publication. 

§  75.28  Bidding  and  sale,  (a)  The 
land  will  be  offered  for  sale  at  public 
auction  at  a  minimum  price  of  not  less 
than  the  appraised  value,  plus  the  es¬ 
timated  cost  of  any  surveys  required  to 
properly  describe  the  land  prior  to  issu¬ 
ance  of  patent.  Bids  may  be  made  by 
the  principal  or  an  agent  either  person¬ 
ally  at  the  sale  or  by  mail,  in  the  manner 
specified  in  the  notice  of  sale.  Bids  sent 
by  mail  will  be  considered  only  if  re¬ 
ceived  at  the  land  office  prior  to  the  hour 
fixed  for  the  sale.  The  bids  must  be  en¬ 
closed  in  a  sealed  envelope  and  must  be 
accompanied  by  a  certified  check, 
cashier’s  check,  or  money  order  payable 
to  the  Bureau  of  Land  Management, 
for  one-fifth  the  amount  of  the  bid.  The 
sealed  envelope  must  be  marked  in  the 
lower  left-hand  corner  as  prescribed  in 
the  notice  of  sale.  The  sealed  envelopes, 
with  the  hour  and  date  of  receipt  in  the 
land  office  noted  thereon,  will  be  opened 
by  the  manager  only  at  the  time  fixed 
for  the  sale. 

(b)  The  manager  will  commence  the 
sale  by  reading  the  public  announcement 
thereof  and  by  opening  the  sealed  bids 


and  announcing  such  bids.  He  will  then  I  < 
receive  bids  from  the  persons  present.  1 1 

§  75.29  Action  at  close  of  bidding •  1 1 
declaration  of  highest  bidder,  (a)  When  I ! 
all  bids  from  the  persons  present  shall  I 
have  been  received,  the  manager  will,  in  I 
the  usual  manner,  declare  the  bidding  I 
closed.  He  will  then  announce  the  I 
amount  of  the  highest  bid  and  require  I 
the  offeror  immediately  to  deposit  one-  ■ 
fifth  the  amount  of  the  bid.  In  the  ab-  ■ 
sence  of  such  payment  the  manager  will  I 
at  once  proceed  with  the  sale,  excluding  I 
that  bid  and  starting  with  the  next  I 
highest  bid  not  withdrawn.  In  the  event  I 
the  bids  of  two  or  more  persons  sent  I 
by  mail  are  the  same  in  amount  and  are  I 
the  highest  offered,  the  manager  will  I 
then  and  there  hold  a  public  drawing,  ■ 
in  the  manner  specified  in  §  295.8  (b)  oi  I 
this  chapter,  from  among  such  persons,  I 
and  the  bid  of  the  person  whose  name  is  ■ 
drawn  will  be  accepted  by  the  manager,  I 
The  remainder  of  the  bid  must  be  paid  by  I 
the  bidder  within  30  days  after  receipt  of  ■ 
notice  from  the  manager.  When  the  ■ 
full  amount  of  the  bid  is  paid,  the  man-  I 
ager  will  declare  the  offeror  as  the  sue-  I 
cessful  bidder,  but  no  certificate  of  I 
purchase  will  be  issued  unless  and  until  I 
the  bidder  has  made  satisfactory  com-  ■ 
pliance  with  §  75.30.  I 

(b)  If  the  remainder  of  the  bid  is  not  I 
paid  within  the  time  allowed  or  the  bid-  I 
der  fails  to  qualify  in  accordance  with  ■ 
§  75.30,  the  bid  will  be  rejected  and  the  I 
one-fifth  deposit  will  be  forfeited;  and  I 
an  authorized  officer  may  offer  the  ■ 
land  to  the  party  who  made  the  next  ■ 
highest  bid,  if  such  bidder  is  still  in-  1 
terested  in  the  purchase.  Until  the  sue-  ft 
cessful  bidder  has  fully  complied  with  I 
§  75.30,  the  authorized  officer  may  at  ft 
any  time  determine,  in  the  public  inter-  ft 
est,  that  the  land  should  not  be  sold,  ft 
and  the  applicant  or  any  bidder  shall  I 
have  no  contractual  or  other  rights  as  I 
against  the  United  States,  and  no  action  I 
taken  shall  create  any  contractual  or  ft 
other  obligation  of  the  United  States.  I 

§  75.30  Statement  of  qualifications',  I 
proposed  utilization  program.  Before  a  I 
certificate  of  purchase  may  Issue,  the  ft 
successful  bidder  must,  within  30  days  I 
after  he  shall  have  been  so  declared,  file  I 
in  the  land  office,  if  he  has  not  already  I 
done  so:  | 

(a)  A  statement  and  evidence  of  his  ■ 

qualifications  and  holdings  of  lands  un-  | 
der  this  act  in  conformity  with  §  75.23  E 
(a)  or  (b),  and  (e).  f 

(b)  Acceptable  showing  as  to  the  pro-  I 

posed  program  of  use  and  development  I 
of  the  land,  consistent  with  the  general  I 
purpose  for  which  classified,  containing  I 
in  substance  the  detailed  information  I 
required  by  §  75.24.  j 

(c)  A  statement,  accompanied  by  sat-  I 

isfactory  proof,  that  he  has  the  financial  I 
means  or  has  made  arrangements  with 
an  established  financial  institution  to 
provide  the  means  to  carry  the  develop¬ 
ment  program  to  completion;  also  a 
statement  that  the  bid  is  not  made  for  or 
on  behalf  of  any  undisclosed  principal 
or  other  party  in  interest. 

(d)  In  addition,  the  bidder  may  fur¬ 
nish  or  he  may  be  required  to  furnish 
any  additional  information  or  showing, 
or  proof  of  his  bona  fide  intention  and 
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of  his  financial  ability  to  develop  the 
tract  for  the  contemplated  use.  Any 
showing  as  to  financial  responsibility 
yiU,  upon  request  of  the  bidder,  be 
treated  as  confidential  and  not  open  to 
public  inspection. 

§  75.31  Certificate  of  purchase;  rights 
and,  limitations;  survey,  (a)  When  the 
authjrized  oil  is  satisfied  that  the 
successful  bidder  is  qualified,  that  he 
has  the  intention  and  financial  means 
to  develop  and  use  the  land  in  accord¬ 
ance  with  the  act  and  his  proposed 
utilization  program,  the  authorized  offi¬ 
cer  will  authorize  the  issuance  by  the 
manager  of  a  certificate  of  purchase 
on  Form  4-1139,  containing  the  reserva¬ 
tions  as  listed  in  the  published  notice 
of  sale. 

(b)  Upon  issuance  of  the  certificate 
which  will  be  valid  for  a  period  of  three 
years  from  the  date  of  issuance,  the  pur¬ 
chaser  shall  have  the  right,  during  the 
three-year  period,  to  enter  upon,  occupy, 
use,  and  make  improvements  upon  the 
land  in  accordance  with  the  declared 
utilization  program. 

(c)  If  the  land  is  unsurveyed,  the  man¬ 
ager  will,  upon  issuance  of  the  certificate 
of  purchase,  have  a  survey  made  and 
plats  prepared.  Upon  completion  of  the 
survey  work,  the  purchaser  will  be  re¬ 
quired  to  pay  any  deficiency,  or  he  will 
be  refunded  any  amount  paid  in  excess 
of  the  actual  cost  of  survey. 

(d)  Timber  on  the  land  may  not  be 
cut  or  removed  without  the  prior  ap¬ 
proval  of  an  authorized  officer.  Ap¬ 
proval  will  be  granted  for  the  removal 
of  only  so  much  of  the  timber  and  clear¬ 
ance  of  so  much  of  the  land  as  is  directly 
necessary  to  the  actual  improvement  and 
use  of  the  land  in  accordance  with  the 
utilization  program. 

j  75.32  Assignment;  mortgage  or  loan 
rnrity.  (a)  A  certificate  of  purchase 
may  be  assigned  in  its  entirety  only. 
The  proposed  assignment  must  be  filed 
in  duplicate  in  the  land  office  within  90 
days  after  its  date  of  execution,  for  the 
approval  of  the  manager.  The  instru¬ 
ment  must  contain  all  the  terms  and 
conditions  agreed  upon  by  the  parties 
thereto,  including  the  consideration  paid 
for  the  assignment,  and  must  be  accom¬ 
panied  by  the  same  showing  as  to  the 
assignee’s  qualifications,  holding  of  lands 
mider  this  act,  proposed  program  for 
utilizing  and  developing  the  land,  and 
financial  ability  to  carry  out  the  declared 
utilization  program,  as  is  required  of  the 
successful  bidder  In  accordance  with 
*  15-30.  An  assignment  will  not  be  rec¬ 
ognized  unless  approved  by  the  manager; 
‘Patent,  if  issued,  will  be  in  the  name 
°f  the  approved  assignee.  Subleases  are 
not  authorized. 

ft)  A  certificate  of  purchase  may  be 
Pledged  as  security  for  a  loan  from  a 
ending  agency  when  the  loan  is  made 
®  furtherance  of  the  purchaser’s  or  cer¬ 
tificate  holder’s  land  utilization  program; 
fte  lending  agency  may  ascertain  from 
the  manager  the  status  of  the  land  and 
other  pertinent  information  concerning 
we  certificate  of  purchase.  In  case  the 
holder-borrower’s  improvements  or  his 
^nts  under  the  purchase  certificate  are 
■tlully  acquired  by  the  lending  agency 
through  foreclosure  or  otherwise,  such 
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agency,  or  any  party  who  purchases  the 
property  or  rights  from  such  agency,  if 
qualified  in  accordance  with  §  75.30,  will, 
upon  application,  be  recognized  in  lieu 
of  the  previous  holder  or  purchaser  and, 
upon  compliance  with  the  terms  of  the 
certificate  of  purchase,  may  apply  for  the 
issuance  of  a  patent.  If,  in  making  a 
sale  the  lending  agency  takes  back  a 
mortgage  on  the  property,  the  agency 
shall  be  entitled  to  the  same  considera¬ 
tion  as  in  the  case  of  the  original  loan. 
A  lending  agency  which  files  proper  no¬ 
tice  with  the  manager  that  it  has  made  a 
loan  and  accepted,  as  security  therefor, 
a  certificate  of  purchase  or  improvements 
on  the  land,  in  conformity  with  the  pro¬ 
visions  of  this  paragraph,  will  be  advised 
of  any  action  taken  affecting  the  status 
of  the  land. 

§  75.33  Termination  of  certificate; 
removal  of  improvements,  (a)  At  the 
end  of  three  years  from  the  date  of  issu¬ 
ance,  unless  there  is  then  pending  an 
application  for  the  issuance  of  a  patent 
filed  in  accordance  with  §  75.34,  the  cer¬ 
tificate  of  purchase  will  be  void  and 
of  no  further  effect,  all  rights  thereunder 
will  terminate;  and  no  moneys  paid 
thereon  may  be  returned.  No  exten¬ 
sion  of  time  for  compliance  with  the 
terms  of  the  certificate  of  purchase  can 
be  granted. 

(b)  Thereupon  the  manager  will  allow 
the  approved  holder  of  the  certificate 
of  purchase  90  days  from  notice  within 
which  to  remove  from  the  land  any  ma¬ 
terials,  improvements,  structures,  or 
other  property  placed  thereon.  After 
the  90-day  period  or  any  extension 
thereof  granted  by  the  manager  because 
of  adverse  climatic  conditions  or  other 
sufficient  cause,  all  such  materials,  im¬ 
provements,  structures,  and  property  not 
removed  will  become  the  property  of  the 
United  States. 

§  75.34  Application  for  patent;  proof 
of  use.  (a)  An  application  for  the  issu¬ 
ance  of  a  patent  for  the  land,  signed  by 
the  approved  holder  thereof,  must  be 
filed  in  triplicate  with  the  manager,  at 
any  time  after  six  months  and  before 
the  expiration  of  three  years  from  the 
date  of  issuance  of  the  certificate  of 
purchase.  An  application  filed  after  ex¬ 
piration  of  the  three-year  period  will  be 
rejected.  The  application  must  include 
a  showing  as  to  the  nature  and  cost  of 
the  improvements  and  structures  placed 
on  the  land  showing  substantial  com¬ 
pliance  with  the  declared  land  utilization 
program;  and  the  use,  dates,  and  periods 
of  use  of  the  land  which  must  aggregate 
not  less  than  six  months. 

(b)  There  must  be  furnished  with  the 
application  the  affidavits  of  two  disinter¬ 
ested  persons,  based  upon  their  own 
knowledge,  that  the  land  has  been  used 
for  the  purpose  for  which  It  was  sold 
for  an  aggregate  period  of  not  less  than 
six  months.  In  addition,  the  approved 
holder  may  submit,  if  he  desires,  or  he 
may  be  required  by  the  manager  to  sub¬ 
mit  any  other  evidence  which  will  con¬ 
stitute  satisfactory  proof  that  the  land 
has  been  utilized  for  such  purpose  for  the 
required  period. 

§  75.35  Issuance  of  patent;  reserva¬ 
tions;  disposal  of  minerals,  (a)  If  the 
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proof  is  satisfactory  and  the  land  has 
been  surveyed,  the  manager  will  author¬ 
ize  the  issuance  of  the  patent  in  fee, 
subject  to  the  reservations  listed  in  the 
certificate  of  purchase. 

(b)  Any  minerals  subject  to  the  leas¬ 
ing  laws  in  the  lands  sold  or  patented 
under  the  act  may  be  disposed  of  to  any 
qualified  person  under  applicable  laws 
and  regulations  in  force  at  the  time  of 
such  disposal. 

(c)  Mining  claims  for  minerals  sub¬ 
ject  to  the  United  States  mining  laws 
may  be  located  in  accordance  with  the 
applicable  provisions  of  Parts  69  and  185 
of  this  chapter,  and  the  additional  condi¬ 
tions  and  requirements  of  this  part  not¬ 
withstanding  the  lands  have  been  segre¬ 
gated  pursuant  to  §  75.25  or  sold  under 
the  act.  The  locator  of  any  such  mining 
claims  must  file  for  record  in  the  proper 
land  office,  not  later  than  90  days  after 
the  location  is  made,  a  copy  of  the  no¬ 
tice  of  location  of  the  claim,  with  the 
name  and  address  of  each  owner  of  the 
claim  and  the  description  of  the  land 
claimed. 

(d)  If  the  land  Is  surveyed,  the  copy 
of  the  location  notice  must  describe  the 
legal  subdivision  or  subdivisions  partly 
or  wholly  covered  by  the  mining  claim; 
or  the  copy  may  be  accompanied  by  a 
separate  statement  of  the  locator  de¬ 
scribing  the  legal  subdivisions  affected. 
If  the  land  is  unsurveyed,  the  copy  of 
the  location  notice  should  describe  the 
land  by  metes  and  bounds  connected  by 
course  and  distance  to  the  nearest  corner 
of  the  public  land  surveys,  if  practi¬ 
cable  or  with  reference  to  rivers,  creeks, 
mountains,  towns,  islands,  or  other 
prominent  topographical  points  or  nat¬ 
ural  objects  or  monuments  or  the  copy 
of  the  notice  may  be  accompanied  by 
a  separate  statement  of  the  locator  giv¬ 
ing  the  same  information.  The  mining 
claimant  must  file  within  90  days  after 
the  expiration  of  any  annual  assessment 
year,  a  statement  as  to  the  assessment 
work  done  or  improvements  made  dur¬ 
ing  the  previous  assessment  year,  or  as 
to  compliance,  in  lieu  thereof,  with  any 
applicable  relief  act. 

(e)  Such  location  duly  made  will  carry 
all  the  rights  and  incidents  of  mining 
locations,  except  that  they  will  give  to 
the  locator  no  title,  possessory  or  other¬ 
wise,  to  the  surface  or  surface  resources 
other  than  the  right  to  occupy  and  use 
so  much  thereof  as  is  reasonably  required 
for  carrying  on  mining  or  prospecting, 
subject  to  the  general  regulations  of  the 
Secretary  of  the  Interior,  and  the  pro¬ 
visions  contained  in  Parts  69  and  185  of 
this  chapter.  An  application  for  the  is¬ 
suance  of  a  mineral  patent  should  be 
noted  “Mining  claim  on  land  sold  under 
the  act  of  August  30,  1949  (63  Stat.  679; 
48  U.  S.  C.  364a-364e)."  A  mineral 
patent  for  a  mining  claim  on  land  so 
segregated  or  sold  under  this  act  will 
convey  title  only  to  the  mineral  deposits 
within  the  claim  and  will  carry  a  ref¬ 
erence  to  the  act  of  August  30, 1949. 

(f)  Any  party  who  obtains  the  right, 
whether  by  license,  permit,  lease,  or  loca¬ 
tion,  to  prospect  for,  mine,  or  remove 
the  minerals  after  the  land  shall  have 
been  segregated  or  disposed  of  ur  der  the 
act,  will  be  required  to  compensate  the 
holder  of  the  surface  rights  for  any  dam- 
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ages  that  may  be  caused  to  the  value  of 
the  land  and  to  the  tangible  improve¬ 
ments  thereon  by  such  mining  operations 
or  prospecting,  and  may  be  required  by 
an  authorized  officer,  as  to  mining 
claims,  or  by  the  terms  of  the  mineral 
license,  permit  or  lease,  to  post  a  surety 
bond  not  to  exceed  $20,000  in  amount  to 
protect  the  surface  owner  against  such 
damage,  prior  to  the  commencement  of 
mining  operations. 

§  75.36  Appeals.  An  appeal  pursuant 
to  the  rules  of  practice  (Part  221  of  this 
chapter)  may  be  taken  from  the  decision 
of  any  subordinate  officer  of  the  Bureau 
of  Land  Management  to  the  Director, 
and  from  the  Director’s  decision  to  the 
Secretary. 


Part  76 — School  Land  Reservation; 
Grant  for  University 
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76.4  Statutory  authority. 

76.5  Applications  for  selection. 

76.6  Statement  must  accompany  applica¬ 

tion. 


Authority:  §§76.1  to  76.6  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  76.1  Statutory  authority,  (a)  By 
section  1  of  the  act  of  March  4,  1915  (38 
Stat.  1214;  48  U.  S.  C.  353),  as  amended 
by  the  act  of  March  5,  1952  (Pub.  Law 
270,  82d  Cong.,  2d  Sess.),  sections  16 
and  36  in  every  township  are  reserved  for 
the  support  of  the  common  schools  in 
Alaska  and  section  33  in  each  township 
between  parallels  64*  and  65°  of  north 
latitude  and  between  145*  and  152°  of 
of  west  longitude  are  reserved  for  the 
support  of  a  Territorial  agricultural  col¬ 
lege  and  school  of  mines,  now  University 
of  Alaska. 

(b)  No  homestead  settlement  or  other 
appropriation  under  the  public  land  laws 
may  be  made  after  survey  in  the  field 
on  unsurveyed  public  lands  which,  when 
surveyed,  will  be  reserved  for  educa¬ 
tional  uses,  as  provided  in  paragraph  (a) 
of  this  section. 


§  76.2  Indemnity  selections.  Where 
any  of  the  sections  are  lost  to  the  reser¬ 
vations  mentioned  in  the  act  of  March  4, 
1915,  in  whole  or  in  part,  because  of 
prior  settlement  or  sale,  or  other  appro¬ 
priation  under  an  act  of  Congress,  or 
where  they  are  wanting  or  are  fractional 
in  quantity,  indemnity  lands  may  be 
designated  and  reserved  in  lieu  thereof, 
as  provided  in  the  act  of  February  28, 
1891  (26  Stat.  796;  43  U.  S.  C.  851,  852). 
The  regulations  in  Part  270  of  this  chap¬ 
ter  providing  for  such  selections  by  the 
States  will  be  followed  in  Alaska. 

Each  application  for  selection  must  be 
accompanied  by  a  duly  corroborated 
statement  showing: 

(a)  That  no  portion  of  the  land  is 
occupied  or  reserved  for  any  purpose  by 
the  United  States  or  occupied  or  claimed 
by  natives  of  Alaska;  that  the  land  is 
unoccupied,  unimproved,  and  unappro¬ 


priated  by  any  person  claiming  the  same 
other  than  the  applicant. 

(b)  That  the  land  applied  for  does  not 
extend  more  than  160  rods  along  the 
shore  of  any  navigable  water  or  that  such 
restriction  has  been  waived;  and  that  it 
is  not  within  a  distance  of  80  rods  along 
any  navigable  or  other  water  from  any 
homesite  or  headquarter  site  authorized 
by  the  acts  of  March  3, 1927,  and  May  26, 
1934  (44  Stat.  1364;  48  Stat.  809;  48 
U.  S.  C.  461) ,  or  from  any  location  there¬ 
tofore  made  with  soldiers’  additional 
rights,  or  as  a  trade  and  manufacturing 
site,  homestead,  Indian  or  Eskimo  allot¬ 
ment  or  school  indemnity  selection,  or 
that  the  land  has  been  restored  from 
reservation. 

(c)  That  the  land  is  not  included  with¬ 
in  an  area  which  is  reserved  because  of 
springs  thereon.  All  facts  relative  to 
medicinal  or  other  springs  must  be  stated 
in  accordance  with  §  292.8  of  this 
chapter. 

(d)  The  facts  as  to  all  waters  upon  the 
land  other  than  springs,  whether  creek, 
pond,  lagoon  or  lake,  their  source,  depth, 
width,  outlet,  and  current  (whether  swift 
or  sluggish),  whether  or  not  the  same  or 
any  of  them  are  navigable  for  skiffs, 
canoes,  motorboats,  launches,  or  other 
small  watercraft  and  whether  or  not 
the  same  or  any  of  them  constitute  a 
passageway  for  salmon  or  other  mer¬ 
chantable  sea-going  fish  to  spawning 
grounds. 

(e)  That  no  part  of  the  land  is  valu¬ 
able  for  coal,  oil,  gas,  or  other  valuable 
mineral  deposits  and  that  at  the  date  of 
the  application  no  part  of  the  land  was 
claimed  under  the  mining  laws. 

Cross  References:  See  the  following  parts 
in  this  chapter:  for  homesteads,  Part  65; 
for  Indian  and  Eskimo  allotments,  Part  67; 
fo~  mining  claims,  Part  69;  for  shore  space. 
Part  77;  for  soldiers’  additional  rights,  Part 
61;  for  trade  and  manufacturing  sites.  Part 
81. 

§  76.3  Leasing  of  school  lands.  The 
Territory  of  Alaska  is  authorized  to  pro¬ 
vide  by  law  for  the  leasing  of  its  school 
lands,  it  being  stipulated,  however,  that 
no  greater  area  than  one  section  shall 
be  leased  to  any  person,  association,  or 
corporation,  and  that  leases  shall  not  be 
for  longer  periods  than  10  years. 

Cross  Reference  :  For  the  leasing  of  school 
sections  under  the  mineral  leasing  laws,  see 
15  70.30,  70.31,  71.3,  71.4,  and  71.5  of  this 
chapter. 

GRANT  TO  ALASKA  FOR  AGRICULTURAL  COL¬ 
LEGE  AND  SCHOOL  OF  MINES,  NOW  UNIVER¬ 
SITY  OF  ALASKA 

§  76.4  Statutory  authority.  The  act  of 
Congress  approved  January  21,  1929  (45 
Stat.  1091;  48  U.  S.  C.  354a)  granted  to 
the  Territory  of  Alaska,  for  the  exclusive 
use  and  benefit  of  the  Agricultural  Col¬ 
lege  and  School  of  Mines  (now  Univer¬ 
sity  of  Alaska),  100,000  acres  of  vacant 
non-mineral  surveyed  unreserved  public 
lands  in  said  Territory,  to  be  selected  by 
the  Territory,  under  the  direction  and 
subject  to  the  approval  of  the  Secretary 
of  the  Interior,  and  subject  to  the  con¬ 
ditions  and  limitations  expressed  in  the 
act.  This  grant  was  made  in  addition 
to  the  provision  made  for  the  benefit  of 
the  Agricultural  College  and  School  of 


Mines  by  the  act  of  March  4,  1915  ng 
Stat.  1214 ;  48  U.  S.  C.  353,  354) . 

§  76.5  Applications  for  selection }  (a)  I 
Applications  to  select  lands  under  the 
grant  made  to  Alaska  by  the  act  of  Jan- 
uary  21, 1929,  will  be  made  by  the  proper 
selecting  agent  of  the  Territory  and  will 
be  filed  in  the  land  office  of  the 
district  in  which  such  selected  lands  are 
situated.  Such  selections  must  be  made 
in  accordance  with  the  law,  and  with  the 
regulations  governing  the  selections  of 
lands  by  States,  set  forth  in  §§  270.1-  ! 
270.16,  insofar  as  such  sections  apply  to 
“special  grants”  or  “grants  in  quantity” 

(b)  Each  list  of  selections  must  con- 
tain  a  reference  to  this  act  under  which 
the  selections  are  made  and  must  be 
accompanied  by  a  certificate  of  the  se¬ 
lecting  agent  showing  the  selections  are 
made  under  and  pursuant  to  the  laws  of 
the  Territory  of  Alaska. 

(c)  The  selections  in  any  one  list 
should  not  exceed  6,400  acres.  No  more 
than  one  serial  number  must  be  given  to 
any  list  of  selections,  notwithstanding  it 
may  contain  more  than  one  selection. 

(d)  Each  list  must  be  accompanied  by 
a  certificate  of  the  selecting  agent  show¬ 
ing  that  the  selections  therein  and  those 
pending,  together  with  those  approved, 
do  not  exceed  the  total  amount  granted 
for  the  purpose  stated. 

(e)  The  nonmineral  character  of  the 
land  applied  for  must  be  shown  by  a 
statement  of  some  responsible  party, 
having  and  testifying  to  a  personal 
knowldege  of  the  land,  based  upon  ex¬ 
amination  made  not  more  than  3  months 
prior  to  the  filing  of  the  list,  and  shall 
apply  to  each  smallest  legal  subdivision 
of  land  selected.  This  statement  should 
also  show  that  the  land  is  not  occupied  by 
nor  does  it  contain  improvements  placed 
thereon  by  any  Indian. 

§  76.6  Statement  must  accompany  ap¬ 
plication.  Every  application  for  selection 
under  the  act  of  January  21,  1929,  must 
be  accompanied  by  a  duly  corroborated 
statement  making  the  following  showing 
as  to  the  lands  sought  to  be  selected: 

(a)  That  no  portion  of  the  land  is  oc¬ 
cupied  or  reserved  for  any  purpose  by 
the  United  States  or  occupied  or  claimed 
by  natives  of  Alaska;  that  the  land  is 
unoccupied,  unimproved,  and  unappro¬ 
priated  by  any  person  claiming  the  same 
other  than  the  applicant;  that  no  part 
of  the  land  is  valuable  for  coal,  oil,  gas 
or  other  mineral  deposits,  and  that  at  the 
date  of  the  application  no  part  of  the 
land  was  claimed  under  the  mining  laws. 

(b)  That  the  land  applied  for  does  not 
extend  more  than  160  rods  along  the 
shore  of  any  navigable  water  or  that  such 
restriction  has  been  waived ;  and  that  it 
is  not  within  a  distance  of  80  rods  along 
any  navigable  or  other  waters  from  any 
homesite  or  headquarter  site  authorized 
by  the  acts  of  March  3, 1927,  and  May  26. 
1934  (44  Stat.  1364;  48  Stat.  809  ;  48 
U.  S.  C.  461) ,  or  from  any  location  there- 
tofore  made  with  soldiers’  additional 


*  18  U.  S.  C.  1001  makes  it  a  crime  for 
person  knowingly  and  willfully  to  make 
any  department  or  agency  of  the 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  ^ 
ter  within  its  jurisdiction. 
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rights,  or  as  a  trade  and  manufacturing 
site,  homestead,  Indian  or  Eskimo  allot¬ 
ment  or  school  indemnity  selection,  or 
that  the  land  has  been  restored  from 

reservation. 

(c)  All  facts  relative  to  medicinal  or 
hot  springs  upon  the  land  must  be  stated. 
The  facts  as  to  all  waters  upon  the  land 
other  than  springs,  whether  creek,  pond, 
lagoon  or  lake,  their  source,  depth,  width, 
outlet  and  current  (whether  swift  or 
sluggish),  whether  or  not  the  same  or 
any  of  them  are  navigable  for  skiffs,  ca¬ 
noes,  motorboats,  launches  or  other 
small  watercraft,  and  whether  or  not 
the  same  or  any  of  them  constitute  a 
passageway  for  salmon  or  other  mer¬ 
chantable  sea-going  fish  to  spawning 
grounds. 


Part  77 — Shore  Space 

SHORE-SPACE  RESTRICTION  AND 
RESERVATION 

Sec. 

77.1  Statutory  authority. 

77.2  Navigable  or  other  waters  defined. 

77.3  Entries  and  claims  affected  by  shore- 

space  reservations  and  restrictions. 

77.4  Restriction  as  to  length  of  claims; 

method  of  measuring  length  of 
shore  space. 

77.5  Reservation  between  claims. 

77.6  Surveys  involving  shore  space. 

SHORE-SPACE  RESTORATION 

77.7  Statutory  authority. 

77.8  Form  of  petition  for  restoration;  pref¬ 

erence  right. 

77.9  Description  of  land  in  petition. 

77.10  Shoving  required  in  petition. 

77.11  Application  to  make  entry  in  conflict 

with  shore -space  reserve. 

Authority:  §§  77.1  to  77.11  issued  under 
R.S.2'78;  43  U.  S.  C.  12C1. 

SHORE-SPACE  RESTRICTION  AND  RESERVATION 

§77.1  Statutory  authority.  Section 
1  of  the  act  of  May  14,  1898  (30  Stat. 
409),  as  amended  by  the  act  of  March 
3,1903  (32  Stat.-  1028;  48  U.  S.  C.  371, 
462),  provides  among  other  things,  that 
do  location  or  scrip,  selection,  or  right 
along  any  navigable  or  other  waters  shall 
be  made  within  the  distance  of  80  rods 
of  any  lands,  along  such  waters,  there¬ 
tofore  located  by  means  of  any  such  scrip 
or  otherwise  and  that  no  entry  shall  be 
allowed  extending  more  than  160  rods 
along  the  shore  of  any  navigable  water, 
and  along  such  shore  a  space  of  at  least 
80  rods  shall  be  reserved  from  entry  be¬ 
tween  all  such  claims.  However,  under 
section  10  of  the  act  of  May  14,  1898  (30 
Stat.  413;  48  U.  S.  C.  462)  the  Secretary 
of  the  Interior  may  grant  the  use  of 
such  shore-space  reserves  for  landings 
and  wharves.  (See  Part  68  of  this 
chapter.) 

Section  10  of  the  act  of  May  14,  1898, 
as  amended  by  the  acts  of  March  3,  1927 
c44  Stat.  1364)  and  May  26,  1934  (48 
Stat.  809;  48  U.  S.  C.  462,  461,  411),  pro- 
'ldes  among  other  things,  that  no  entry 
shall  be  allowed  for  trade  and  manufac- 
turing  sites,  homesites  and  headquarter 
stes,  and  rights-of-way  for  railroad  ter- 
thinals  and  junction  points,  on  lands 
abutting  on  navigable  waters  for  more 
•ban  80  rods. 

1 77^  Navigable  or  other  waters  de¬ 
wed.  The  term  “navigable  waters”  is 
fleflned  in  section  2  of  the  act  of  May  14, 


1898  (30  Stat.  409;  48  U.  S.  C.  411),  “to 
include  all  tidal  waters  up  to  the  line  of 
ordinary  high  tide  and  all  nontidal 
waters  navigable  in  fact  up  to  the  line  of 
ordinary  highwater  mark.”  The  words 
"or  other  waters”  as  used  in  section  1  of 
the  act,  are  held  to  include  all  waters  of 
sufficient  magnitude  to  require  meander¬ 
ing  under  the  Manual  of  Surveying  In¬ 
structions,  or  which  are  used  as  a  pas¬ 
sageway  or  for  spawning  purposes  by 
salmon  or  other  seagoing  fish. 

§  77.3  Entries  and  claims  affected  by 
shore-space  reservations  and  restrictions. 
Claims,  including  homestead  settlements 
and  entries,  other  than  in  national  for¬ 
ests  (see  act  of  June  5, 1920,  41  Stat.  1059; 
48  U.  S.  C.  372),  allotments  to  Indians 
and  Eskimos  which  are  considered  as 
homesteads,  soldiers’  additional  entries, 
trade  and  manufacturing  sites,  homesites 
and  headquarter  sites  under  Part  64  of 
this  chapter,  and  school-indemnity  selec¬ 
tions,  but  not  including  mission  sites  (44 
L.  D.  83)  or  mining  claims  (43  L.  D.  120), 
may  not  be  made  in  Alaska,  within 
a  distance  of  80  rods  (one-quarter  of  a 
mile),  of  any  such  claim,  entry,  or  selec¬ 
tion  theretofore  located  along  any 
navigable  waters.  In  addition,  a  soldier’s 
additional  entrv  or  school-indemnity 
selection  may  not  be  made  in  Alaska 
within  a  distance  of  80  rods  of  any  lands 
alon:  any  navigable  or  other  waters 
theretofore  located  as  such  entry,  selec¬ 
tion  or  otherwise. 

Trade  and  manufacturing  sites,  and 
rights-of-way  for  terminals  and  junction 
points  under  the  act  of  May  14,  1898, 
may  not  extend  more  than  80  rods  along 
the  shore  of  any  navigable  water,  and 
homesites  and  headquarter  sites  under 
Part  64  of  this  chapter,  which  must  be 
reasonably  compact  in  form,  may  not 
extend  as  much  as  80  rods  along  such 
shore.  All  other  claims  subject  to  the 
restrictions  of  the  preceding  paragraph 
may  not  extend  more  than  160  rods  along 
the  shore  of  any  navigable  water. 

§  77.4  Restriction  as  to  length  of 
claims;  method  of  measuring  length  of 
shore  space.  In  the  consideration  of  ap¬ 
plications  to  enter  lands  shown  upon 
plats  of  public  surveys  in  Alaska,  as  abut¬ 
ting  upon  navigable  waters,  the  restric¬ 
tion  as  to  length  of  claims  shall  be  deter¬ 
mined  as  follows;  The  length  of  the 
water  front  of  a  subdivision  will  be  con¬ 
sidered  as  represented  by  the  longest 
straight-line  distance  between  the  shore 
corners  of  the  tract,  measured  along  lines 
parallel  to  the  boundaries  of  the  sub¬ 
division;  and  the  sum  of  the  distances 
of  each  subdivision  of  the  application 
abutting  on  the  water,  so  determined, 
shall  be  considered  as  the  total  shore 
length  of  the  application.  Where,  so 
measured,  the  excess  of  shore  length  is 
greater  than  the  deficiency  would  be  if 
an  end  tract  or  tracts  were  eliminated, 
such  tract  or  tracts  shall  be  excluded, 
otherwise  the  application  may  be  al¬ 
lowed  if  in  other  respects  proper. 

The  same  method  of  measuring  shore 
space  will  be  used  in  the  case  of  special 
surveys,  where  legal  subdivisions  of  the 
public  lands  are  not  involved. 

The  following  sketch  shows  the  meth¬ 
od  of  measuring  the  length  of  shore 
space,  the  length  of  line  “A”  or  line  “B”, 


whichever  is  the  longer,  representing  the 
length  of  shore  space  which  is  charge¬ 
able  to  the  tract: 


§  77.5  Reservation  between  claims. 
For  the  purpose  of  the  regulations  in  this 
part,  any  claim  which  is  so  located  as  to 
approach  within  80  rods  of  the  actual 
shore  line  shall  be  considered  as  if  it 
were  actually  on  the  shore  line.  Between 
all  such  claims  or  the  constructive  exten¬ 
sion  thereof,  the  reserved  strip  shall  ex¬ 
tend  for  a  distance  of  80  rods  from  the 
shore  as  well  as  80  rods  along  the  shore¬ 
line.  However,  the  land  included  within 
that  constructive  extension  to  the  shore 
line  shall  not  be  included  within  the  shore 
space  reservation  created  by  such  claim, 
but  shall  be  open  and  subject  to  appro¬ 
priation  under  and  in  accordance  with 
appropriate  law. 

§  77.6  Surveys  involving  shore  space. 
The  procedure  which  should  be  followed 
in  connection  with  a  petition  for  the  sur¬ 
vey  of  a  homestead  settlement  claim, 
where  a  shore-space  limitation  is  in¬ 
volved,  is  set  forth  in  §  65.20  of  this  chap¬ 
ter.  Surveys  of  other  kinds  of  claims  for 
lands  subject  to  a  shore-space  limitation 
will  not  be  made  by  the  Bureau  of  Land 
Management  unless  and  until  the  limita¬ 
tion  on  the  land  is  removed. 

SHORE-SPACE  RESTORATION 

§  77.7  Statutory  authority.  The  act 
of  June  5,  1920  (41  Stat.  1059;  48  U.  S.  C. 
372),  provides  that  the  Secretary  of  the 
Interior,  in  his  discretion,  may  upon  ap¬ 
plication  to  enter  or  otherwise,  restore 
to  entry  and  disposition  the  reserved 
shore  spaces,  or  waive  the  restriction  that 
no  entry  shall  be  allowed  extending  more 
than  160  rods  along  the  shore  of  any 
navigable  waters  as  to  such  lands  as  he 
shall  determine  are  not  necessary  for 
harborage,  landing  and  wharf  purposes. 

The  act  of  June  5,  1920,  does  not  au¬ 
thorize  the  waiver  of  the  80-rod  restric¬ 
tion  in  the  case  of  trade  and  manufac¬ 
turing  sites,  homesites  and  headquarter 
sites,  or  in  any  way  affect  the  reserva¬ 
tion  for  roadway  purposes  along  naviga¬ 
ble  waters,  created  by  section  10  of  the 
act  of  May  14,  1898  (30  Stat.  413;  48 
U.  S.  C.  462). 

§  77.8  Form  of  petition  for  restora¬ 
tion;  preference  right.1  Any  person  who 
desires  to  secure  such  waiver  or  restora¬ 
tion  should  file  a  petition  therefor,  in 
duplicate,  in  the  proper  land  office. 
No  special  form  of  petition  is  required, 
but  it  should  be  in  typewritten  form  or 
legible  manuscript,  and  must  be  signed 
by  the  applicant  and  corroborated  by 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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the  statements  of  two  persons  having 
knowledge  of  the  facts. 

No  preference  right  to  enter  the  land 
will  be  secured  by  the  applicant  by  reason 
of  the  filing  of  such  a  petition  unless 
it  is  based  on  an  equitable  claim  which  is 
subject  to  allowance  and  confirmation. 
Restoration  of  the  land  to  disposal  under 
the  homestead  laws,  under  the  small- 
tract  act  of  June  1,  1938  (52  Stat.  609), 
as  amended  by  the  act  of  July  14,  1945 
(59  Stat.  467 ;  43  U.  S.  C.  682a) ,  and  under 
the  act  of  May  26,  1934  (48  Stat.  809; 
48  U.  S.  C.  461)  for  homesite  or  head¬ 
quarters  site  purposes,  will  be  subject  to 
the  provisions  of  section  4  of  the  act  of 
September  27,  1944  (58  Stat.  748;  43 
U.  S.  C.  282),  as  amended,  granting  pref¬ 
erence  to  veterans  of  World  War  II  an£ 
of  the  Korean  conflict. 

§  77.9  Description  of  land  in  petition. 
If  the  land  is  surveyed,  it  should  be  de¬ 
scribed  by  legal  subdivisions  of  the  public 
land  surveys.  If  unsurveyed,  it  should  be 
described  by  approximate  latitude  and 
longitude  and  otherwise  with  as  much 
certainty  as  possible  without  actual  sur¬ 
vey.  The  description  should  be  tied  to 
known  monuments,  towns,  and  natural 
objects  whenever  possible. 

§  77.10  Showing  required  in  petition. 
The  petition  must  contain  a  full  state¬ 
ment  as  to  all  pending  claims  on  each 
side  of  the  tract  bordering  along  the 
water  in  question  and  as  to  the  avail¬ 
ability  of  the  land  sought  for  harborage, 
landing  and  wharf  purposes,  and,  if  the 
land  abuts  a  stream  or  lake,  all  facts  must 
be  stated  as  to  the  width,  d^pth  and  navi¬ 
gability  of  the  water  and  the  use  which 
is  ordinarily  made  thereof,  as  well  as 
whether  or  not  such  stream  or  lake  is  a 
runway  or  spawning  ground  for  seagoing 
fish. 

Where  it  is  asserted  that  equities  have 
accrued,  and  a  preference  right  of  entry 
based  thereon  is  claimed,  the  petition 
should  set  forth  the  facts  upon  which 
the  alleged  claim  is  founded.  If  settle¬ 
ment  is  claimed  and  the  land  is  unsur¬ 
veyed,  the  petition  should  be  accom¬ 
panied  by  a  certified  copy  of  the  location 
notice  which  was  filed  in  the  local  record¬ 
ing  office. 

§  77.11  Application  to  make  entry  in 
conflict  with  shore-space  reserve.  The 
Manager  will  reject  any  application  to 
enter  which  conflicts  with  a  shore-space 
reservation  or  restriction,  unless  it  is  ac¬ 
companied  by  a  petition  for  restoration 
or  request  for  waiver  of  the  restriction, 
based  on  an  equitable  claim  warranting 
consideration.  The  Manager,  in  every 
case,  will  notify  the  applicant  that  con¬ 
sideration  will  be  given  to  the  restoration 
of  the  land  from  the  shore-space  reserve 
or  to  the  waiver  of  the  restriction. 


Part  78 — Surveys 

Sec. 

78.1  System  of  surveys. 

78.2  Meridians. 

78.3  Administration  of  surveying  activities. 

78.4  Existing  surveys  and  extensions  thereof. 

78.5  Special  surveys. 

78.6  Copies  of  records. 

Authority:  §§78.1  to  78.6  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  78.1  System  of  surveys.  The  rec¬ 
tangular  system  of  survey  of  the  public 
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lands  was  extended  to  the  Territory  of 
Alaska  by  the  act  of  March  3,  1899  (30 
Stat.  1098;  48  U.  S.  C.  351).  The  regular 
township  surveys  in  Alaska  conform  to 
that  systeijj,  but  departures  therefrom 
are  permitted  under  the  conditions 
stated  in  the  act  of  April  13,  1926  (44 
Stat.  243;  48  U.  S.  C.  379),  and  in  cer¬ 
tain  other  cases,  such  as  special  surveys 
for  trade  and  manufacturing  sites,  head¬ 
quarters  sites,  and  homesites  under  sec¬ 
tion  10  of  the  act  of  May  14,  1898  (30 
Stat.  413;  48  U.  S.  C.  461),  as  amended; 
for  soldiers  additional  entries,  pursuant 
to  sections  2306  and  2307  of  the  Revised 
Statutes  (43  U.  S.  C.  274,  278) ;  and  for 
small  tracts  under  the  act  of  June  1, 
1938  (52  Stat.  609;  43  U.  S.  C.  682a),  as 
amended. 

§  78.2  Meridians.  The  public  land 
surveys  in  Alaska  are  governed  by  three 
principal  meridians  established  as  fol¬ 
lows:  The  Seward  Meridian,  initiated  just 
north  of  Resurrection  Bay  and  extending 
to  the  Matanuska  coal  fields;  the  Fair¬ 
banks  Meridian,  commencing  near  the 
town  of  Fairbanks  and  controlling  the 
surveys  in  that  vicinity,  including  the 
Nenana  coal  fields;  and  the  Copper  River 
Meridian  which  lies  in  the  valley  of  the 
Copper  River  and  from  which  surveys 
have  been  executed  as  far  north  as  the 
Tanana  River  and  south  to  the  Bering 
River  coal  fields  and  the  Gulf  of  Alaska. 

§  78.3  Administration  of  surveying  ac¬ 
tivities.  Administration  of  the  public 
land  surveying  activities  in  Alaska  is  un¬ 
der  the  general  supervision  of  the  area 
administrator.  Bureau  of  Land  Manage¬ 
ment,  at  Anchorage,  Alaska.  The  office, 
in  which  the  records  relating  to  the 
public  land  surveys  in  the  Territory  are 
maintained,  is  located  at  Juneau,  Alaska. 
Correspondence  relating  to  local  survey 
matters  should  be  addressed  to  the  Area 
Cadastral  Engineering  Office,  Juneau, 
Alaska. 

§  78.4  Existing  surveys  and  extensions 
thereof.  The  surveys  up  to  the  present 
time  have  been  confined  to  known  agri¬ 
cultural  areas,  the  coal  fields,  and  such 
other  lands  as  have  been  considered  to 
be  suitable  for  development  by  settlers 
or  otherwise.  The  extensions  of  the  sur¬ 
veys  to  other  areas  will  be  governed  large¬ 
ly  by  the  character  of  the  lands  and  their 
suitability  for  use,  development,  and  ad¬ 
ministration  under  the  public  land  laws 
applicable  to  Alaska. 

§  78.5  Special  surveys.  Information 
respecting  special  surveys  of  soldiers’  ad¬ 
ditional  entries,  homesites,  homesteads, 
and  trade  and  manufacturing  sites  is 
given  in  Parts  61.  64,  65,  and  81  of  this 
chapter,  respectively. 

§  78.6  Copies  of  records.  Copies  of 
plats  of  surveys  in  Alaska,  or  other  rec¬ 
ords  of  the  Public  Survey  Office,  will  be 
sold  at  the  cost  of  production,  in  accord¬ 
ance  with  section  1  of  the  act  of  August 
24,  1912  (37  Stat.  497),  as  amended  (5 
U.  S.  C.  488),  and  §  2.4  of  this  title. 


Part  79 — Timber 

FREE  USE  OF  TIMBER  ON  PUBLIC  LANDS  IN  ALASKA 

Sec. 

79.1  Statutory  authority. 

79.2  Free  use  privilege;  cutting  by  agent. 
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79.3  Free  use  of  timber  for  Government 

purposes. 

79.4  Application  for  permit. 

79.5  Issuance  and  cancellation  of  permit1 

removal  of  timber;  bond. 

79.6  Cutting  rules;  restriction  on  cuttin» 

timber  along  highways  or  public 
roads,  or  bordering  the  shores  of 
lakes. 

79.7  Amount  of  timber  which  may  be  cut. 

79.8  Notice  of  completion  of  timber  cut^ 

ting  operations. 

79.9  Timber  on  school  sections  and  on 

withdrawn  lands. 

79.10  Termination  of  permit;  extensions. 

79.11  Trespass;  penalty  for  unauthorized 

cutting  of  timber. 

79.12  Appeals. 

FREE  USE  OF  TIMBER  BY  OIL  AND  GAS  CLAIMANTS 

79.14  Governing  regulations. 

SMALL  SALES  OF  TIMBER  FOR  USE  IN  ALASKA 

79.15  Statutory  authority. 

79.16  Timber  which  may  be  sold. 

79.17  Application. 

79.18  Minimum  prices  for  timber. 

79.19  Cash  deposit  to  be  made;  disposition 

thereof. 

79.20  Conditions  precedent  to  cutting  and 

removal  of  timber. 

79.21  Exclusive  right  to  cut  timber. 

79.22  Subsequent  claim  subject  to  timber 

application. 

79.23  Issuance  of  permit. 

79.24  Field  examination  and  appraisal  of 

timber. 

79.25  Removal  of  timber. 

79.26  Payment. 

79.27  Timber  on  reserved  school  section 

lands. 

79.28  Rules  to  be  observed  in  cutting  tim¬ 

ber. 

79.29  Revocation  of  permit. 

79.30  Trespass;  penalty  for  unauthorized 

cutting  of  timber. 

79.31  Forms. 

SALE  OF  DEAD,  DOWN,  OR  DAMAGED  TIMBEH 

79.32  Governing  regulations. 

SALE  OF  TIMBER  FOR  EXPORTATION  FROM  ALASKA 

79.33  Statutory  authority. 

.J9.34  Small-quantity  sales. 

79.35  Large-quantity  sales. 

79.36  Applications  to  purchase;  deposit. 

79.37  Publication  and  posting;  marking  of 

land. 

79.38  Action  by  manager  on  application; 

field  report  and  appraisal  necessary. 

79.39  Execution  of  contract;  bond  required. 

79.40  Renewals  of  contract. 

79.41  Lands  from  which  timber  may  not 

be  sold. 

FREE  USE  OF  TIMBER  ON  PUBLIC  LANDS  IS 
ALASKA 

Authority:  5 §  79.1  to  79.12  issued  under 
sec.  11,  30  Stat.  414,  as  amended;  48  U.  S.  C. 
423. 

Cross  Reference:  For  additional  free  use 
privileges,  see  §§  259.21 — 259.25  of  thii 
chapter. 

§  79.1  Statutory  authority.  Section 
11  of  the  act  of  May  14,  1898  (30  Stat. 
414;  48  U.  S.  C.  423),  empowers  the 
Secretary  of  the  Interior  to  permit  the 
use  of  timber  found  upon  the  public 
lands  in  Alaska  by  actual  settlers,  resi¬ 
dents,  individual  miners,  and  prospec¬ 
tors  for  minerals,  for  firewood,  fencing, 
buildings,  mining,  prospecting,  and  for 
domestic  purposes  as  may  actually  he 
needed  by  such  persons  for  such  pur¬ 
poses.  This  section  was  amended  by  the 
Act  of  June  15,  1938  (52  Stat.  699),  so 
as  to  permit  the  use  of  such  timber  by 
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churches,  hospitals,  and  charitable  in¬ 
stitutions  for  firewood,  fencing,  build¬ 
ings,  and  for  other  domestic  purposes. 

§79.2  Free  use  privilege;  cutting  by 
agent,  (a)  Except  as  provided  in  §  79.9, 
the  only  timber  which  may  be  cut  under 
§§79.1  to  79.12  for  free  use  in  Alaska 
is  timber  on  vacant  public  lands  in  the 
Territory  not  reserved  for  national  forest 
or  other  purposes.  The  timber  so  cut 
may  not  be  sold  or  bartered.  The  free 
use  privilege  does  not  extend  to  asso¬ 
ciations  or  corporations,  except  churches, 
hospitals,  and  charitable  institutions. 
Any  applicant  entitled  to  the  free  use 
of  timber  may  procure  it  by  agent,  if  de¬ 
sired,  but  no  part  of  the  timber  may  be 
used  in  payment  for  services  in  obtain¬ 
ing  it  or  in  manufacturing  it  into  lumber. 
Timber  may  not  be  cut  by  an  applicant 
under  this  section  after  the  land  has 
been  included  in  a  valid  homestead  set¬ 
tlement  or  entry  or  other  claim,  except 
that  any  applicant  for  the  free  use  of 
timber  who  has  been  granted  a  permit 
to  cut  as  hereinafter  provided,  will  have 
the  right  to  cut  the  timber  while  the 
permit  remains  in  force  as  against  a  sub¬ 
sequent  applicant  who  may  wish  to  ob¬ 
tain  the  same  timber  by  purchase,  except 
as  provided  in  §  79.21. 

(b)  Free  use  permits  will  not  be  issued 
where  the  applicant  owns  or  controls 
lands  having  an  adequate  supply  of 
timber  to  meet  his  needs. 

§  79.3  Free  use  of  timber  for  Govern¬ 
ment  purposes.  Persons  contracting 
with  Government  officials  to  furnish  fire¬ 
wood  or  timber  for  United  States  Army 
posts  or  for  other  authorized  Govern¬ 
ment  purposes  may  procure  it  from  the 
vacant  and  unreserved  public  lands  in 
Alaska  free  of  charge,  provided  the  con¬ 
tracts  do  not  include  any  charge  for  the 
value  of  the  firewood  or  timber.  Where 
it  is  desired  to  procure  timber  for  such 
use,  an  application  for  permit  in  dupli¬ 
cate  on  Form  4-056  must  be  filed,  as  in 
other  cases,  and  a  copy  of  the  contract 
must  be  attached  to  the  application. 

§  79.4  Application  for  permit.  Be¬ 
fore  timber  is  cut  for  free  use,  an  appli¬ 
cation  for  permit  in  duplicate  on  Form 
W)56  must  be  filed  in  an  office  or  with 
an  employee  of  the  Bureau  of  Land  Man¬ 
agement  in  Alaska. 

§  79.5  Issuance  and  cancellation  of 
permit;  removal  of  timber;  bond,  (a)  A 
Permit  may  be  issued  and  shall  incorpo¬ 
rate  the  provisions,  if  any,  governing  the 
selection,  removal,  and  use  of  the  ma¬ 
terials.  One  copy  of  Form  4-056  shall 
ke  returned  to  the  applicant  showing  the 
approval  or  rejection  of  such  application. 

<b)  The  authorized  officer  may  cancel 
a  permit  if  the  permittee  fails  to  observe 
;ts  terms  and  conditions,  or  the  regula- 
tjonsdn  §§  79.1  to  79.12,  or  if  the  permit 
has  been  issued  erroneously. 

(c)  No  timber  shall  be  removed  until 
we  permit  is  issued.  If  deemed  neces¬ 
sary  by  the  signing  officer,  a  bond,  sat- 
“factory  to  him,  may  be  required  as  a 
guarantee  of  faithful  performance  of 
the  provisions  of  the  permit  and  the 
regulations  in  §§79.1  to  79.12. 

5  79.6  Cutting  rules;  restriction  on 
Mting  timber  along  highways  or  public 
roads,  or  bordering  the  shores  of  lakes. 
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All  free-use  timber  shall  be  cut  and  re¬ 
moved  in  accordance  with  approved  for¬ 
estry  and  conservation  practices  so  as  to 
preserve  to  the  maximum  extent  feasi¬ 
ble  all  scenic,  recreational,  watershed, 
and  other  values  of  the  land  and  re¬ 
sources.  In  the  free-use  disposal  of  tim¬ 
ber,  the  cutting  and  removal  shall  be 
accomplished  in  such  manner  as  to  leave 
the  stand  in  condition  for  continuous 
production.  Moreover,  no  green  timber 
shall  be  cut  within  300  feet  of  either  side 
of  the  center  line  of  a  highway  or  public 
road,  or  bordering  streams  or  the  shores 
of  lakes  designated  for  recreational  use 
unless  specifically  authorized  by  the  au¬ 
thorized  officer,  to  prevent  or  control 
fungus  infection  or  insect  attacks,  or  for 
other  reasons  found  sufficient  to  justify 
such  cutting. 

§  79.7  Amount  of  timber  which  may 
be  cut.  During  each  calendar  year  each 
applicant  entitled  to  the  benefits  of  sec¬ 
tion  11  of  the  act  of  May  14,  1898,  may 
take  a  total  of  100,000  feet  board  measure 
or  200  cords  in  saw  logs,  piling,  cordwood, 
or  other  timber.  This  amount  may  be 
taken  in  whole  in  any  one  of  such  classes 
of  timber  or  in  part  of  one  kind  and  in 
part  of  another  kind  or  other  kinds. 
Where  a  cord  is  the  unit  of  measure,  it 
shall  be  estimated  in  relation  with  saw 
timber  in  the  ratio  of  500  feet  board 
measure  to  the  cord.  Permits  to  take 
timber  in  excess  of  the  amount  stated 
may  be  granted  to  churches,  hospitals, 
and  charitable  institutions  upon  a  show¬ 
ing  of  special  necessity  therefor,  and 
with  the  approval  of  the  authorized 
officer. 

§  79.8  Notice  of  completion  of  timber 
cutting  operations.  Upon  completion  of 
the  cutting  and  the  removal  of  the  tim¬ 
ber,  the  permittee  must  notify  the 
Area  Range  and  Forestry  officer,  or 
other  forest  officer,  stating  when  the 
work  was  completed,  the  land  from 
which  the  timber  was  taken,  the  amount 
and  kind  of  timber  which  was  cut  and 
removed,  and  the  use  to  which  the  timber 
was  put. 

§  79.9  Timber  on  school  sections  and 
on  withdrawn  lands.  Sections  79.1  to 
79.12  are  not  applicable  to  timber  upon 
sections  16,  33,  and  36,  which  were  re¬ 
served  to  the  Territory  for  educational 
uses  by  the  act  of  March  4, 1915  (38  Stat. 
1214;  48  U.  S.  C.  353,  354) .  Sections  79.1 
to  79.12  are  also  inapplicable  to  timber 
upon  withdrawr  areas,  unless  the  order 
of  withdrawal  permits. 

§  79.10  Termination  of  permit;  ex¬ 
tensions.  Permits  shall  be  granted  for 
periods  not  to  exceed  one  year  and  shall 
terminate  on  the  expiration  dates  shown 
therein  unless  extended  by  the  signing 
officer. 

§  79.11  Trespass;  penalty  for  unau¬ 
thorized  cutting  of  timber.  The  cutting 
of  timber  from  the  public  land  in  Alaska, 
other  than  in  accordance  with  the  terms 
of  the  law  and  §§  79.1  to  79.12,  will  ren¬ 
der  the  persons  responsible  liable  to  the 
United  States  in  a  civil  action  for  tres¬ 
pass,  and  such  persons  may  be  prose¬ 
cuted  criminally  under  18  U.  S.  C.  1852 
or  section  56-1-26  and  56-1-27  of  the 
Alaska  Compiled  Laws,  Annotated,  1949. 
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§  79.12  Appeals.  A  party  aggrieved 
by  any  action  involving  his  apnhcation 
may  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  and  the  Secretary 
of  the  Interior,  pursuant  to  the  Rules  of 
Practice  contained  in  Part  221  of  this 
chapter. 

FREE  USE  OF  TIMPER  BY  OIL  AND  GAS 
CLAIMANTS 

§  79.14  Governing  regulations.  The 
free  use  of  timber  upon  oil  and  gas  leases 
by  lessees,  authorized  by  the  Secretary 
of  the  Interior  under  authority  of  section 
32  of  the  act  of  February  25,  1920  (41 
Stat.  450;  30  U.  S.  C.  189) ,  is  governed  by 
§§  284.42-284  53  of  this  chapter. 

(Sec.  32,  41  Stat.  450;  30  U.  S.  C.  189,  221) 

SMALL  SALES  OF  TIMBER  FOR  USE  IN  ALASKA 

Authority:  §§79.15  to  79.31  issued  under 
sec.  11,  30  Stat.  414,  as  amended;  48  U.  S.  C. 
421. 

§  79.15  Statutory  authority.  Section 
11  of  the  act  of  May  14,  1898  (30  Stat. 
414;  48  U.  S.  C.  421)  provides  that  the 
Secretary  of  the  Interior  may  cause  to 
be  appraised  the  timber  of  any  part 
thereof  upon  the  public  lands  in  Alaska, 
and  sell  such  timber  in  such  quantities 
as  actually  is  needed  for  consumption  in 
Alaska  from  year  to  year. 

§  79.16  Timber  which  may  be  sold. 
The  only  timber  which  may  be  sold  under 
§§  79.15-79.31  is  timber  on  the  vacant 
public  lands  in  Alaska,  not  reserved  for 
national  forest  or  other  purposes.  Such 
sales  may  be  made  to  individuals,  as¬ 
sociations  and  corporations.  Sales  will 
be  made  only  in  such  quantities  as  are 
actually  needed  for  use  in  the  Territory 
within  2  years  from  the  date  of  the  filing 
of  the  application. 

§79.17  Application,  (a)  Persons 
wishing  to  purchase  timber  must  make 
application  therefor,  accompanied  by  a 
deposit,  as  required  by  §  79.19  to  the 
land  office  for  the  district  in  which  the 
lands  to  be  cut  over  are  situated. 

(b)  The  application  must  be  made  on 
Form  4-023  and  must  contain  the  follow¬ 
ing  information: 

(1)  The  name,  address,  and  business 
or  occupation  of  the  applicant,  or  such 
information  for  each  applicant,  if  more 
than  one. 

(2)  A  description  of  the  land  from 
which  the  cutting  is  to  be  done,  by  legal 
subdivision,  section,  township  and  range 
numbers,  if  surveyed,  or  by  metes  and 
bounds,  with  reference  to  some  perma¬ 
nent  natural  landmark,  if  unsurveyed. 
The  cutting  area  must  be  restricted  to 
the  smallest  area  possible  necessary  to 
produce  the  kind  and  quantity  of  tim¬ 
ber  applied  for.  If  an  exclusive  right  to 
cut  the  timber  is  desired,  the  applicant 
must  request  such  right  and  must  show 
that  the  timber  is  not  needed  by  persons 
entitled  to  the  free  use  of  timber  under 
section  11  of  the  act  of  May  14,  1898 
(30  Stat.  414;  48  U.  S.  C.  423) ,  if  such  is 
the  case. 

(3)  The  amount  and  kind  of  the 
timber  applied  for. 

(4)  The  proposed  use  of  the  timber 
and  the  place  in  Alaska  at  which  it  is  to 
be  used  within  2  years  from  the  date  of 
the  filing  of  the  application. 
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(5)  The  name  and  address  of  the  per¬ 
son  who  is  to  do  the  cutting. 

(6)  The  amount  of  money  transmitted 
with  the  application  and  the  form  of 
remittance. 

(7)  Pacts  as  to  the  status  of  the  land, 
known  to  the  applicant. 

(8)  Facts  as  to  any  other  application 
to  purchase  timber  under  §§  79.15-79.31 
filed  by  the  applicant  within  the  preced¬ 
ing  12  months. 

(c)  The  application  must  be  witnessed 
by  the  signatures  of  two  persons. 

§  79.18  Minimum  prices  for  timber. 
The  minimum  rates  at  which  any  timber 
will  be  appraised  or  sold  are  as  follows: 
For  Sitka  spruce,  hemlock  and  red  cedar, 
$1  per  1,000  feet  b.  m.;  for  yellow  cedar, 
$2  50  per  1,000  feet  b.  m. ;  for  piling  50 
feet  or  less  in  length  up  to  a  top  diameter 
of  7  inches,  one-half  cent  per  linear  foot; 
for  piling  between  50  and  80  feet  in 
length  up  to  a  top  diameter  of  8  inches, 
three-fourths  of  a  cent  per  linear  foot; 
for  piling  over  80  feet  in  length,  up  to  a 
top  diameter  of  8  inches,  1  cent  per  linear 
foot;  for  shingle  bolts  and  cooperage 
stock,  50  cents  per  cord;  and  for  wood 
suitable  only  for  fuel  or  mine  lagging, 
25  cents  per  cord. 

§  79.19  Cash  deposit  to  be  made ;  dis¬ 
position  thereof.  Each  application  must 
be  accompanied  by  a  deposit  in  the  sum 
of  $50,  in  cash,  postoffice  money  order  or 
certified  check,  where  the  stumpage 
value  of  the  timber  applied  for,  at  the 
minimum  rate,  -equals  or  exceeds  that 
amount,  or  in  a  sum  representing  the  full 
stumpage  value,  at  the  minimum  rate, 
where  such  value  is  less  than  $50.  If 
afterwards  a  permit  is  issued,  the  deposit 
will  be  applied  to  the  purchase  price  of 
the  timber.  If  no  permit  is  issued  under 
the  application  and  no  timber  is  cut 
thereunder,  the  deposit  will  be  returned. 

§  79.20  Conditions  precedent  to  cut- 
t:ng  and  removal  of  timber,  (a)  The 
applicant  may  cut  the  timber  applied  for, 
under  the  following  conditions,  if  the 
land  is  subject  to  timber  cutting  under 
this  part: 

(1)  After  he  has  filed  his  application 
to  purchase  in  the  land  office,  with  the 
required  deposit. 

(2)  After  he  has  posted  notice  of  his 
application  on  Form  4-023c  in  a  con¬ 
spicuous  place  on  the  land. 

(3)  After  he  has  received  a  permit 
authorizing  the  cutting  of  the  timber 
applied  for. 

(b)  Land  which  is  occupied  or  im¬ 
proved  by  an  Indian  or  Eskimo,  or  which 
is  included  in  a  homestead  settlement 
claim,  or  in  a  mining  or  other  claim  ini¬ 
tiated  under  the  public  land  laws,  is  not 
subject  to  timber  cutting  hereunder,  not¬ 
withstanding  that  the  facts  as  to  such 
claim  may  not  be  shown  by  the  records 
of  the  district  land  office. 

(c)  An  applicant  will  be  allowed  12 
months  from  the  date  of  the  filing  of 
his  application  in  the  district  land  office 
within  which  to  cut  the  timber  applied 
for.  The  right  to  cut  such  timber  will 
expire  at  the  end  of  such  time.  No  tim¬ 
ber  may  be  removed  from  the  land  before 
a  permit  authorizing  its  removal  has  is¬ 
sued  or  before  the  applicant  has  made 
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payment  in  full  for  all  timber  cut,  as 
provided  in  §§  79.21-79.28. 

§  79.21  Exclusive  right  to  cut  timber. 
An  application  to  purchase  timber  will 
give  the  applicant  an  exclusive  right  to 
take  it  as  against  persons  entitled  to  the 
tree  use  oi  timber  in  Alaska  under  sec¬ 
tion  11  of  the  act  of  May  14,  1898  (30 
Stat.  414;  48  U.  S.  C.  423),  if  such  ex¬ 
clusive  right  is  requested  and  granted, 
but  not  otherwise.  Where  such  request 
is  made,  the  applicant  must  show  that 
the  timber  applied  for  is  not  needed  by 
persons  entitled  to  such  free  use.  Fur¬ 
ther,  in  order  to  claim  such  exclusive 
right,  the  applicant  to  purchase  timber 
will  be  required  to  show  in  his  posted 
notice  on  Form  4-023c  that  such  right 
has  been  granted,  and,  if  the  land  is 
unsurveyed,  the  boundaries  thereof  must 
be  blazed  or  otherwise  marked  on  the 
ground,  sufficiently  to  identify  them. 

§  79.22  Subsequent  claim  subject  to 
timber  application.  When  a  homestead, 
mining  or  other  claim  is  initiated  subse¬ 
quent  to  the  filing  in  the  land  office  of 
an  application  to  purchase  timber,  and 
the  posting  of  notice  on  the  land,  such 
subsequent  claimant  must  take  the  claim 
subject  to  the  right  of  the  timber  appli¬ 
cant  to  cut  and  remove  the  timber 
applied  for. 

§  79.23  Issuance  of  permit,  (a)  A 
permit  to  cut  and  remove  the  timber  ap¬ 
plied  for  will  be  issued  by  the  author¬ 
ized  officer  without  awaiting  a  field 
examination  and  appraisal  of  the  timber, 
in  the  absence  of  objection  appearing. 
If  any  objection  is  known  to  such  officer, 
he  will  suspend  the  application  for  per¬ 
mit  until  a  field  examination  has  been 
made. 

(b)  Where  conditions  warrant  the 
authorized  officer  will  reject  the  appli¬ 
cation,  stating  his  reasons  for  such 
action.  The  officer  will  insert  in  all  per¬ 
mits  issued  by  him  such  conditions  and 
provisions  respecting  the  cutting  and  re¬ 
moval  of  the  timber  as  in  his  opinion  are 
required  by  the  public  interests.  Any 
person  who  is  adversely  affected  by  the 
action  taken  on  his  application  may  se¬ 
cure  a  review  thereof  by  making  request 
therefor  to  the  Director,  Bureau  of  Land 
Management. 

§  79.24  Field  examination  and  ap¬ 
praisal  of  timber.  As  soon  as  practicable 
after  the  filing  of  the  application,  or  at 
such  time  or  times  as  the  authorized 
officer  may  deem  most  advantageous,  a 
field  examination  or  field  examinations 
will  be  made  and  the  timber  will  be  ap¬ 
praised.  The  field  officer  who  makes  the 
appraisal  will  advise  both  the  applicant 
and  the  manager  thereof. 

§  79.25  Removal  of  timber.  Timber 
cut  in  accordance  with  §§  79.15-79.31 
under  an  application  on  which  a  permit 
has  been  issued  may  be  removed  from 
the  land,  provided  the  applicant  first 
transmits  to  the  proper  land  office,  by 
registered  mail,  or  furnishes  the  field 
officer  who  appraises  the  timber,  his 
signed  statement  showing  the  serial  num¬ 
ber  of  his  application,  the  amount  and 
kind  of  the  timber  cut,  the  lands  from 
which  it  was  cut  and  the  value  of  the 
timber  at  the  appraised  price,  and  pro¬ 


vided  further,  the  applicant  first  makes 
payment  for  all  timber  cut,  if  any,  over 
and  above  the  amount  for  which  the  pay- 
ment  has  been  made.  If  the  timber  has 
not  been  appraised,  it  may  be  removed 
provided  the  applicant  first  transmits 
such  statement  to  the  manager,  by  reg¬ 
istered  mail,  with  payment  for  such 
excess  timber,  if  any,  at  the  minimum 
stumpage  price. 

§  79.26  Payment,  (a)  Where  pay¬ 
ment  is  made  to  a  field  officer,  he  will 
give  the  applicant  a  memorandum  re¬ 
ceipt  therefor  and  a  further  receipt  will 
later  be  issued  by  the  manager.  If 
timber  is  removed  after  the  issuance  of  a 
permit  but  in  advance  of  a  field  exami¬ 
nation  and  it  is  subsequently  found  that 
more  timber  has  been  cut  and  removed 
than  has  been  paid  for  at  the  minimum 
price,  the  applicant  will  be  required  to 
pay  for  such  excess. 

(b)  The  manager  will  advise  the 
authorized  officer  as  to  all  moneys 
received  in  connection  with  applications 
to  purchase  timber  giving  the  serial  num¬ 
bers  of  the  cases  and  other  necessary 
information.  The  moneys  will  be  held 
as  “unearned”  pending  receipt  of  a  report 
from  such  officer.  The  authorized  offi¬ 
cer  will  account  to  the  manager  for 
all  moneys  received  by  him  or  by  the 
examiners,  and  he  will  advise  the  man¬ 
ager  when  moneys  on  deposit  should  be 
covered  into  the  Treasury  or  returned. 

§  79.27  Timber  on  reserved  school  sec - 
tion  lands,  (a)  The  act  of  March  5, 1952 
(Pub.  Law  270,  32d  Cong.,  2d  Sess), 
repealed  the  act  of  August  7,  1939  (53 
Stat.  1243;  48  U.  S.  C.  353),  authorizing 
the  sale  of  timber  under  the  provisions 
of  section  11  of  the  act  of  May  14,  1898 
(30  Stat.  414;  48  U.  S.  C.  421),  on  lands 
reserved  to  the  Territory  of  Alaska  for 
educational  uses  by  the  act  of  March  4, 
1915  (38  Stat.  1214;  48  U.  S.  C.  353). 
Therefore,  no  sale  of  timber  may  be  made 
under  the  act  of  May  14,  1898,  after 
March  5,  1952,  on  surveyed  sections  16, 
33  and  36,  which  are  reserved  to  the  Ter¬ 
ritory  for  educational  uses. 

(b)  Unsurveyed  public  lands  which 
when  surveyed  will  be  sections  reserved 
for  educational  uses  will,  until  the  survey 
of  the  lands  in  the  field  but  not  there¬ 
after,  be  subject  to  the  act  of  May  14, 
1898,  for  the  sale  of  timber  thereon. 

(c)  Although  the  provisions  of  section 
11  of  the  act  of  May  14,  1898,  for  the  sale 
of  timber,  are  applicable  to  the  unsur¬ 
veyed  lands  in  Sections  16,  33,  and  36  in 
Alaska,  there  is  no  provision  of  law  for 
appropriating  the  proceeds  from  such 
sale  as  permanent  funds  in  the  Terri¬ 
torial  treasury. 

§  79.28  Rules  to  be  observed  in  cutting 
timber,  (a)  Immature  trees  or  trees 
other  than  of  the  size,  kind  and  maturity 
necessary  to  furnish  the  class  of  timber 
desired  are  not  to  be  cut  and  cordwood 
is  not  to  be  cut  from  trees  suitable  for 
saw  logs  or  from  spruce  trees  of  a  size 
exceeding  10  inches  in  diameter  at  the 
stump. 

(b)  All  stumps  are  to  be  cut  as  close 
to  the  ground  as  conditions  will  permit 
and  each  tree  is  to  be  utilized  to  a  diame¬ 
ter  at  the  top  sufficiently  small  to  prevent 
unnecessary  waste. 
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(c)  Tops,  lops,  and  necessarily  cut 
underbrush  are  to  be  disposed  of  in  such 
manner  as  will  insure  the  least  danger  of 
the  spread  of  forest  fires.  Every  possible 
precaution  to  prevent  such  fires  is  to  be 
taken  and  assistance  in  suppressing  such 
fires  when  discovered  is  to  be  rendered. 

If  applicant  fails  properly  to  dispose  of 
tops,  lops,  and  underbrush,  he  will  be 
liable  for  any  expense  necessarily  in¬ 
curred  by  the  Department  of  the  Interior. 

§  79.29  Revocation  of  permit.  Any 
permit  issued  under  §§  79.15-79.31  may 
be  revoked  for  failure  of  the  applicant 
to  comply  with  the  conditions  in  the 
permit  or  with  the  regulations  in 
§§  79.15-79.31.  If  cutting  is  being  done 
in  violation  of  the  terms  of  the  sale,  any 
officer  of  the  Department  of  the  Interior 
who  is  authorized  to  act  in  timber  cutting 
cases  may  stop  the  cutting,  revoke  the 
permit  and  collect  such  additional  pay¬ 
ment  as  may  be  due  the  Government  for 
the  timber. 

§  79.30  Trespass;  penalty  for  unau¬ 
thorized  cutting  of  timber.  The  cutting 
of  timber  from  the  vacant  and  unre¬ 
served  public  lands  in  Alaska,  other  than 
in  accordance  with  the  terms  of  the  law 
and  the  regulations  of  the  Department 
of  the  Interior  will  render  the  persons 
responsible  liable  to  the  United  States  in 
a  civil  action  for  trespass  and  such  per¬ 
sons  may  be  prosecuted  criminally  under 
18  U.  S.  C.  1852. 

§  79.31  Forms.  Copies  of  any  of  the 
forms  referred  to  in  this  part  may  be 
obtained,  on  request,  from  any  district 
land  office  in  Alaska. 

SALE  OF  DEAD,  DOWN,  OR  DAMAGED  TIMBER 

5  79.32  Governing  regulations.  The 
sale  of  dead  or  down  timber  or  timber 
killed  or  seriously  damaged  by  forest 
fires,  authorized  by  the  act  of  July  3, 
1926  (44  Stat.  890;  16  U.  S.  C.  614,  615), 
which  amended  the  act  of  March  4,  1913 
(37  Stat.  1015;  16  U.  S.  C.  614,  615),  is 
governed  by  §§  284.1-284.22. 

(Sec.  1,  37  Stat.  1015,  as  amended;  16  U.  S.  C. 
614) 

SALE  OF  TIMBER  FOR  EXPORTATION  FROM 
ALASKA 

Authority:  §§  79.33  to  79.41  Issued  under 
44  Stat.  242;  16  U.  S.  C.  616. 

§  79.33  Statutory  authority.  Author¬ 
ity  for  the  exportation  of  timber  from 
Alaska  when  lawfully  cut,  if  in  the  judg¬ 
ment  of  the  Secretary  of  the  Interior 
the  supply  of  timber  for  local  use  will  not 
be  endangered  thereby,  is  contained  in 
the  act  of  April  12,  1926  (44  Stat.  242; 
16  U.  S.  C.  616) 

§  79.34  Small-quantity  sales.  Sales 
of  timber  to  be  cut  for  export  may  be 
made  pursuant  to  the  procedure  and 
under  the  conditions  set  forth  in 
79.15-79.31,  where  quantities  are  such 
as  will  be  disposed  of  from  year  to  year, 
and  the  purchases  are  made  by  those 
who  do  not  contemplate  large-scale  pro¬ 
duction  and  an  expenditure  of  large 
sums  of  money  for  developing  enter¬ 
prises  for  the  exportation  of  such  tim¬ 
ber. 

§  79.35  Large-quantity  sales.  Sales  of 
timber  suitable  for  manufacturing  pur- 
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poses  are  hereby  authorized  in  quanti¬ 
ties,  if  found  available,  sufficient  to  supply 
a  mill  or  proposed  mill  for  a  period  of  as 
much  as  20  years,  when  it  is  satisfac¬ 
torily  shown  that  the  purchaser  in  good 
faith  intends  to  develop  an  enterprise  for 
the  cutting  of  this  class  of  timber  for 
export  from  Alaska  and  the  sale  does  not 
endanger  the  supply  of  such  timber  for 
local  use.  The  amount  of  timber  that 
any  one  purchaser  will  be  permitted  to 
purchase  under  this  provision  and  the 
period  of  the  contract  will  be  governed 
by  the  capacity  of  the  mill  and  the  esti¬ 
mated  quantity  that  it  will  be  capable  of 
producing  during  the  period  covered  by 
the  contract  of  sale.  When  a  20  years’ 
supply  is  sold  the  period  within  which  the 
same  must  be  cut  (20  years)  will  begin 
to  run  from  the  time  that  the  contract  of 
sale  is  executed,  if  the  manufacturing 
plant  has  been  built,  or  from  the  time 
that  the  mill  has  been  constructed  and 
ready  to  begin  operations  if  it  is  to  be 
built,  but  in  no  case  will  more  than  2 
years  be  allowed  for  construction:  Pro¬ 
vided,  however.  That  if  operations  have 
not  been  commenced  within  three  years 
from  the  date  of  the  execution  of  the 
contract  the  Secretary  of  the  Interior, 
upon  a  satisfactory  showing,  may  in  his 
discretion  excuse  the  delay.  Commence¬ 
ment  of  operations  in  this  sense  will  be 
construed  as  a  bona  fide  commencement 
of  actual  cutting  of  timber  in  quantity 
sufficient  to  jhow  that  it  is  the  purpose 
of  the  purchaser  to  fulfill  the  conditions 
of  the  contract  and  that  it  was  not  en¬ 
tered  into  merely  for  speculative  pur¬ 
poses. 

§  79.36  Applications  to  purchase ;  de¬ 
posit.  Applications  to  purchase  timber 
for  export  from  Alaska  pursuant  to  the 
act  of  April  12,  1926,  must  be  filed  in  du¬ 
plicate  in  the  land  office  for  the  district 
wherein  the  lands  to  be  cut  over  are  situ¬ 
ated  and  should  show:  (a)  Name,  post- 
office  address,  residence,  and  business 
location  of  applicant;  (b)  amount  or  ap¬ 
proximate  amount  of  board  feet  of  timber 
that  the  applicant  desires  to  purchase; 
(c)  a  description  by  legal  subdivision  or 
subdivisions,  if  surveyed,  or  by  metes 
and  bounds  with  reference  to  some  per¬ 
manent  natural  landmark,  if  unsurveyed, 
and  the  area  or  approximate  area  of  the 
land  from  which  the  timber  is  to  be  cut, 
and  if  the  lands  are  within  the  area 
(Alaskan  Tiiriber  Reserves)  withdrawn 
pursuant  to  the  act  of  March  12,  1914 
(38  Stat.  305;  48  U.  S.  C.  301,  302,  303- 
308),  in  aid  of  the  construction  of  the 
Alaskan  Government-owned  railroads  it 
should  be  so  stated,  and  evidence  of  con¬ 
sent  previously  obtained  from  The  Alas¬ 
ka  Railroad  should  be  filed  with  the  ap¬ 
plication;  (d)  whether  or  not  the  appli¬ 
cant  is  prepared  to  commence  cutting 
immediately,  and  if  not,  approximately 
how  long  before  timber  cutting  opera¬ 
tions  will  be  commenced;  (e)  the  esti¬ 
mated  annual  capacity  of  the  mill  or 
proposed  mill,  and  the  amount  of  money 
invested  or  to  be  invested  in  the  estab¬ 
lishment  of  the  enterprise,  accompanied 
by  evidence  as  to  the  financial  standing 
of  the  applicant  and  a  statement  showing 
the  general  plan  of  operation  and  the 
purpose  for  which  the  timber  is  to  be 
used.  A  minimum  sum  of  $200  must  be 
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deposited  with  each  application,  as  an 
evidence  of  good  faith  and  for  the  pur¬ 
pose  of  helping  to  defray  the  cost  of 
appraisal.  The  sum  of  such  deposit  may 
be  increased  when,  in  the  opinion  of  the 
Secretary  of  the  Interior,  the  interests 
of  the  Government  require  that  a  larger 
amount  be  deposited.  If  the  sale  is  con¬ 
summated,  the  amount  of  the  deposit 
will  be  credited  on  the  purchase  price 
without  deduction  for  the  cost  of  ap¬ 
praisal.  All  remittances  must  be  in  cash 
or  by  certified  check  or  postal  money 
order. 

§  79.37  Publication  and  posting ; 
marking  of  land.  Immediately  upon  the 
filing  of  an  application  to  purchase  tim¬ 
ber  under  §  79.35  a  notice  shall  be  pub¬ 
lished  at  the  expense  of  the  applicant 
in  a  designated  newspaper  published  in 
the  vicinity  of  the  land  from  which  the 
timber  is  to  be  cut  and  most  likely  to 
give  notice  to  the  general  public,  once  a 
w'eek  for  a  period  of  five  consecutive 
weeks,  in  accordance  with  §  106.14  of  this 
chapter.  The  description  of  the  land 
in  the  notice  must  be  identical  with  the 
description  in  the  application.  A  copy 
of  the  notice  will  be  posted  in  a  con¬ 
spicuous  place  in  the  land  office  during 
the  period  of  publication.  Upon  the 
execution  of  a  contract,  the  purchaser 
shall,  if  the  lands  from  which  the  timber 
is  to  be  cut  are  unsurveyed,  cause  the 
boundaries  to  be  blazed  or  otherwise 
marked  as  provided  in  the  contract. 
This  requirement  has  been  adopted  in 
order  that  others  who  may  subsequently 
desire  to  purchase  timber  or  to  settle 
upon  or  enter  the  land  may  have  notice 
that  the  timber  has  been  applied  for. 

§  79.38  Action  by  manager  on  appli¬ 
cation;  field  report  and  appraisal  neces¬ 
sary.  The  manager  will  make  appro¬ 
priate  notations  upon  the  records  of  his 
office.  The  appraisal  rates  will  be  based 
upon  a  fair  stumpage  rate  taking  into 
consideration  the  quality  of  the  timber 
and  its  accessibility  to  market.  In  no 
event  will  any  timber  suitable  for  manu¬ 
facturing  purposes  be  appraised  at  less 
than  $1  per  thousand  feet,  board  meas¬ 
ure.  The  Government  reserves  the  right 
to  reappraise  the  remaining  standing 
timber  at  the  expiration  of  5  years  from 
the  date  of  commencement  of  the  timber 
cutting  period  as  set  forth  in  §  79.35 
and  at  intervals  of  5  years  thereafter, 
but  in  no  instance  shall  the  appraisal  be 
at  more  than  double  the  rate  of  the 
original  appraisal. 

§  79.39  Execution  of  contract;  bond 
required.  If  such  sale  appears  war¬ 
ranted,  the  Bureau  of  Land  Management 
will  offer  the  timber  for  sale  by  com¬ 
petitive  bidding  in  such  newspapers  and 
publications  and  for  such  period  of  time 
as  may  be  designated.  The  successful 
bidder  will  be  notified  that  he  will  be 
allowed  30  days  from  receipt  of  such 
notice  within  which  to  enter  into  a  con¬ 
tract  with  the  Government  through  the 
Bureau  of  Land  Management  as  its  agent 
to  purchase  the  timber  offered  for  sale 
pursuant  to  the  rules  and  regulations  of 
the  Department  of  the  Interior  pertain¬ 
ing  thereto,  and  shall  execute  and  file 
therewith  a  bond  in  a  sum  not  less  than 
50  percent  of  the  stumpage  value  of 
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the  estimated  amount  of  timber  to  be 
cut  during  each  year  of  the  contract. 
The  said  bond  must  have  as  surety  a 
bonding  company  shown  on  an  approved 
list  issued  by  the  Treasury  Department, 
and  it  shall  be  conditioned  on  the  pay¬ 
ment  for  the  timber  in  accordance  with 
the  terms  of  the  contract  and  to  the 
faithful  performance  of  the  contract  in 
other  respects  and  to  observance  of  the 
rules  and  regulations  pursuant  to  which 
the  sale  is  made.  Contracts  and  bonds 
hereunder  will  be  executed  on  Forms 
4-030  and  4-030a,  respectively. 

§  79.40  Renewals  of  contract.  At  the 
expiration  of  a  contract  a  new  contract 
may,  in  the  discretion  of  the  authorized 
officer,  be  entered  into  for  a  period  of  not 
to  exceed  20  years,  where  there  is  suf¬ 
ficient  timber  available  to  warrant  it. 
Prior  good  faith  of  the  purchaser  and 
substantial  compliance  with  the  condi¬ 
tions  of  the  expired  contract  will  be  given 
consideration  with  reference  to  awarding 
a  new  contract.  A  new  appraisal  shall 
be  made  at  that  time  for  the  purpose  of 
fixing  the  stumpage  price. 

§  79.41  Lands  from  which  timber  may 
not  be  sold.  The  rules  and  regulations  in 
§§  79.33-79.41,  governing  the  sale  of  tim¬ 
ber  for  export,  are  not  applicable  to 
timber  on  national  forests,  Indian  or 
Eskimo  claims,  or  lands  otherwise  appro¬ 
priated,  reserved,  or  withdrawn,  for  any 
purpose,  except  where  the  terms  of  the 
reservation  or  withdrawal  order  permit. 


Part  80 — Town  Sites1 

TOWN  SITES  RESERVED  BY  THE  PRESIDENT 

Sec. 

80.1  Statutory  authority. 

TOWN  SITES  ENTERED  BY  TRUSTEE 

80.2  Statutory  authority. 

80  3  Survey  of  exterior  lines;  exclusions 
from  town  site  survey. 

80.4  Petition  for  trustee  and  for  survey  of 

lands  Into  lots,  blocks,  etc. 

80.5  Designation  of  trustee:  payment  re¬ 

quired;  area  enterable. 

80.6  Filing  of  application;  publication  and 

posting;  submission  of  proof. 

80.7  Expense  money  to  be  advanced  by  lot 

occupants. 

80.8  Contests  and  protests. 

80.9  Subdivision  of  land  and  payment 

therefor. 

80.10  Lot  assessments. 

80.11  Award  and  disposition  of  lots  after 

subdlvlsional  survey. 

80.12  Applications  for  deeds. 

80.13  Issuance  of  deeds;  procedure  on  con¬ 

flicting  applications. 

80.14  Public  sale  of  unclaimed  lots. 

80.14a  Sale  to  Alaska  Housing  Authority. 

80.15  Final  report  of  trustee:  disposition 

of  unexpended  moneys  and  unsold 
lots. 

80.16  Records  to  be  kept  by  trustee. 

80.17  Disposition  of  records  on  completion 

of  trust. 

INDIAN  POSSESSIONS  IN  TRUSTEE  TOWNS; 
NATIVE  TOWNS 

80.18  Statutory  authority. 

80.19  Administration  of  Indian  possessions 

In  trustee  towns. 


1  The  Area  Administrator,  Bureau  of 
Land  Management,  Anchorage,  Alaska,  has 
been  designated  as  the  town-site  trustee  for 
all  townsltes  In  Alaska  established  under  au¬ 
thority  of  S§  80.2  to  80.27,  inclusive. 


RULES  AND  REGULATIONS 

Sec. 

80.20  Application  for  restricted  deed. 

80.21  Administration  of  native  towns. 

80.22  No  payment,  publication  or  proof  re¬ 

quired  on  entry  for  native  towns. 

80.23  Native  towns  occupied  partly  by  white 

occupants. 

80.24  Provisions  to  be  Inserted  in  restricted 

deeds. 

80.25  Sale  of  land  for  which  restricted  deed 

was  Issued. 

80.26  Application  for  unrestricted  deed. 

80.27  Determination  of  competency  or  non¬ 

competency;  Issuance  of  unre¬ 
stricted  deed. 

METHOD  OF  SALE 

80.28  Method  of  sale. 

Cross  References:  For  Annette  Islands 
Reserve,  Alaska,  Metlakahtla  Indians  and 
other  natives,  see  25  CFR  Part  1.  For  Indians 
and  Eskimos,  see  Part  67  of  this  chapter.  For 
town  sites,  generally,  see  Part  255  of  this 
chapter. 

TOWN  SITES  RESERVED  BY  THE  PRESIDENT 

§  80.1  Statutory  authority.  Town 
sites  in  Alaska  may  be  reserved  by  the 
President  and  sold  as  provided  for  in 
sections  2380  and  2381  of  the  Revised 
Statutes;  43  U.  S.  C.  711,  712.  The  regu¬ 
lations  governing  these  town  sites  are 
contained  in  §§  255.1-255.8  of  this 
chapter. 

(R.  S.  2381;  43  U.  S.  C.  712) 

TOWN  SITES  ENTERED  BY  TRUSTEE 

Authority:  5 §80.2  to  80.17  Issued  under 
sec.  11,  26  Stat.  1099;  48  U.  S.  C.  355. 

§  80.2  Statutory  authority.  The  en¬ 
try  of  public  lands  in  Alaska  for  town 
site  purposes,  by  such  trustee  or  trustees 
as  may  be  named  by  the  Secretary  of  the 
Interior  for  that  purpose,  is  authorized 
by  section  11  of  the  act  of  March  3, 
1891. 

§  80.3  Survey  of  exterior  lines;  ex¬ 
clusions  from  town  site  survey.  If  the 
land  is  unsurveyed  the  occupants  must, 
by  application  to  the  area  cadastral 
engineering  officer,  obtain  a  survey 
of  the  exterior  lines  of  the  town  site 
which  will  be  made  at  Government  ex¬ 
pense.  There  must  be  excluded  from 
the  tract  to  be  surveyed  and  entered 
for  the  town  site  any  lands  set  aside 
by  the  district  court  under  section  31 
of  the  act  of  June  6,  1900  (31  Stat.  332; 
48  U.  S.  C.  40),  for  use  as  jail  and  court¬ 
house  sites,  also  all  lands  needed  for 
Government  purposes  or  use,  together 
with  any  existing  valid  claim  initiated 
under  Russian  rule. 

§  80.4  Petition  for  trustee  and  for 
survey  of  lands  into  lots,  blocks,  etc. 
When  the  survey  of  the  exterior  lines 
has  been  approved,  or  if  the  town  site 
is  on  surveyed  land,  a  petition,  signed  by 
a  majority  of  occupants  of  the  land,  will 
be  filed  in  the  land  office  requesting  the 
appointment  of  trustee  and  the  survey 
of  the  town  site  into  lots,  blocks,  and 
municipal  reservations  for  public  use, 
the  expense  thereof  to  be  paid  from 
assessments  upon  the  lots,  as  provided 
in  §  80.10. 

§  80.5  Designation  of  trustee;  pay¬ 
ment  required;  area  enterable.  If  the 
petition  be  found  sufficient,  the  Secretary 
of  the  Interior  will  designate  a  trustee 
to  make  entry  of  the  town  site,  payment 


for  which  must  be  made  at  the  rate  of 
$1.25  per  acre.  If  there  are  less  than 
100  inhabitants  the  area  of  the  town  site 
is  limited  to  160  acres;  if  100  and  less 
than  200,  to  320  acres;  if  more  than  200 
to  640  acres,  this  being  the  maximum 
area  allowed  by  the  statute. 

§  80.6  Filing  of  application;  publica¬ 
tion  and  posting;  submission  of  proof. 
The  trustee  will  file  his  application  and 
notice  of  intention  to  make  proof,  and  I 
thereupon  the  manager  will  issue  the 
usual  notice  of  making  proof,  to  be  posted 
and  published  at  the  trustee’s  expense, 
for  the  time  and  in  the  manner  as  in  I 
other  cases  provided,  and  proof  must  be 
made  showing  occupancy  of  the  tract, 
number  of  inhabitants  thereon,  character 
of  the  land,  extent,  value,  and  character 
of  improvements,  and  that  the  town  site  I 
does  not  contain  any  land  occupied  by  I 
the  United  States  for  school  or  other  pur¬ 
poses  or  land  occupied  under  any  exist-  I 
ing  valid  claim  initiated  under  Russian  I 
rule. 

§  80.7  Expense  money  to  be  advanced 
by  lot  occupants.  The  occupants  will  I 
advance  a  sufficient  amount  of  money  I 
to  pay  for  the  land  and  the  expenses  I 
incident  to  the  entry,  to  be  refunded  I 
to  them  when  realized  from  lot  assess-  I 
ments. 

§  80.8  Contests  and  protests.  Appli- 
cations  for  entry  will  be  subject  to  con-  I 
test  or  protest  as  in  other  cases. 

§  80  9  Subdivision  of  land  and  pay -  I 
ment  therefor.  After  the  entry  is  made,  I 
the  town  site  will  be  subdivided  by  the  I 
United  States  into  blocks,  lots,  streets,  I 
alleys,  and  municipal  public  reserva¬ 
tions.  The  expense  of  such  survey  will 
be  paid  from  the  appropriation  for  sur¬ 
veys  in  Alaska  reimbursable  from  the  lot 
assessments  when  collected. 

§  80.10  Lot  assessments.  The  tmstee 
will  assess  against  each  lot,  according  to 
area,  its  share  of  the  cost  of  the  subdi- 
visional  survey.  The  trustee  will  make  a 
valuation  of  each  occupied  or  improved 
lot  in  the  town  site  and  assess  upon  such 
lots,  according  to  their  value,  such  rate 
and  sum  in  addition  to  the  cost  of  their 
share  of  the  survey  as  will  be  necessary  to 
pay  all  other  expenses  incident  to  the 
execution  of  his  trust  which  have  accrued 
up  to  the  time  of  such  levy.  More  than 
one  assessment  may  be  made  if  necessary 
to  effect  the  purpose  of  the  act  of  March 
3,  1891,  and  §§  80.2-80.17. 

§  80.11  Award  and  disposition  of  lots 
after  subdivisional  survey.  On  the  ac¬ 
ceptance  of  the  plat  by  the  Bureau  of 
Land  Management,  the  trustee  will  pub¬ 
lish  a  notice  that  he  will,  at  the  end  of 
30  days  from  the  date  thereof,  proceed  to 
award  the  lots  applied  for,  and  that  all 
lots  for  which  no  applications  are  filed 
within  120  days  from  the  date  of  said 
notice  will  be  subject  to  disposition  to  the 
highest  bidder  at  public  sale.  Only  those 
who  were  occupants  of  lots  or  entitled  to 
such  occupancy  at  the  date  of  the  ap¬ 
proval  of  final  subdivisional  town  site 
survey,  or  their  assigns  thereafter,  are 
entitled  to  the  allotments  herein  pro¬ 
vided.  Minority  and  coverture  are  not 
disabilities. 
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5  80.12  Applications  for  deeds. 
Claimants  should  file  their  applications 
lor  deeds,  setting  forth  the  grounds  of 
tjeir  claims  for  each  lot  applied  for, 
Thich  should  be  corroborated  by  two 
fitnesses. 

5  80.13  Issuance  of  deeds ;  procedure 
on  conflicting  applications.  Upon  re¬ 
ceipt  of  the  patent  and  payment  of  the 
sssessments  the  trustee  will  issue  deeds 
for  the  lots.  The  deeds  will  be  acknowl¬ 
edged  before  an  officer  duly  authorized  to 
take  acknowledgements  of  deeds  at  the 
tost  of  the  grantee.  In  case  of  conflict¬ 
ing  applications  for  lots,  the  trustee,  if 
he  considers  it  necessary,  may  order  a 
tearing,  to  be  conducted  in  accordance 
nth  the  Rules  of  Practice,  Part  221  of 
this  chapter. 

No  deed  will  be  Issued  for  any  lot  in¬ 
volved  in  a  contest  until  the  case  has 
been  finally  closed.  Appeals  from  any 
decision  of  the  trustee  or  from  decisions 
of  the  Bureau  of  Land  Management  may 
betaken  in  the  manner  provided  by  the 
Rules  of  Practice,  Part  221  of  this 
chapter. 

$80.14  Public  sale  of  unclaimed  lots. 
After  deeds  have  been  issued  to  the  par¬ 
ties  entitled  thereto  the  trustee  will  pub¬ 
lisher  post  notice  that  he  will  sell,  at  a 
designated  place  in  the  town  and  at  a 
time  named,  to  be  not  less  than  30  days 
from  date,  at  public  outcry,  for  cash,  to 
the  highest  bidder,  all  lots  and  tracts  re¬ 
maining  unoccupied  and  unclaimed  at 
the  date  of  the  approval  of  final  subdi- 
feional  town-site  survey,  and  all  lots  and 
tracts  claimed  and  awarded  on  which 
the  assessments  have  not  been  paid  at 
the  date  of  such  sale.  The  notice  shall 
contain  a  description  of  the  lots  and 
tacts  to  be  sold,  made  in  two  separate 
lists,  one  containing  the  lots  and  tracts 
mclaimed  at  the  date  of  the  approval  of 
final  subdivisional  town -site  survey  and 
the  other  the  lots  and  tracts  claimed  and 
awarded  on  which  the  assessments  have 
not  been  paid.  Should  any  delinquent 
allottee,  prior  to  the  sale  of  the  lot 
claimed  by  him,  pay  the  assessments 
thereon,  together  with  the  pro  rata  cost 
of  the  publication  and  the  cost  of  ac¬ 
knowledging  deed,  a  deed  will  be  issued 
tohim  for  such  lot,  and  the  lot  will  not  be 
feed  at  public  sale.  Where  notice  by 
publication  is  deemed  advisable  the 
notice  will  be  published  once  a  week  for 
o  consecutive  weeks  in  accordance  with 
S1C6.14  of  this  chapter  prior  to  the  date 
°‘f  sale,  and  in  any  event  copies  of  such 
Mtice  shall  be  posted  in  three  conspicu- 
places  within  the  town  site.  Each 
;;tmust  be  sold  at  a  fair  price,  to  be  de¬ 
termined  by  the  trustee,  and  he  is  au¬ 
thorized  to  reject  any  and  all  bids.  Lots 
gaining  unsold  at  the  close  of  the  pub- 
“csale  in  an  unincorporated  town  may 
a?ain  be  offered  at  a  fair  price  if  a  suffi- 
uent  demand  appears  therefor. 

180.14a  Sale  to  Alaska  Housing  Au- 
mrity.  (a)  Any  lot  or  tract  in  the  town 
*hich  is  subject  to  sale  to  the  highest 
wader  by  the  trustee  pursuant  to  §  80.14 
^y,  upon  request  of  the  Alaska  Housing 
Authority  in  connection  with  a  specific 
fusing  project  authorized  by  the  act 
^  April  23,  1949  (63  Stat.  57,  48  U.  S.  C. 
^cs.  484,  484a-e),  at  any  time  prior  to 


its  disposition  at  public  sale  be  sold  by 
the  trustee  to  the  Alaska  Housing  Au¬ 
thority  at  fair  value  to  be  fixed  by  the 
trustee,  provided  such  action  in  the  opin¬ 
ion  of  the  trustee  will  be  of  benefit  to  the 
occupants  of  the  town  site. 

§  80.15  Final  report  of  trustee;  dispo¬ 
sition  of  unexpended  moneys  and  unsold 
lots.  After  the  disposal  of  a  sufficient 
number  of  lots  to  pay  all  expenses  inci¬ 
dent  to  the  execution  of  the  trust,  includ¬ 
ing  the  cost  of  the  subdivisional  survey, 
the  trustee  will  make  and  transmit  to 
the  Bureau  of  Land  Management  his 
final  report  of  his  trusteeship,  showing 
all  amounts  received  and  paid  out  and 
the  balance  remaining  on  hand  derived 
from  assessments  upon  the  lots  and  from 
the  public  sale.  The  proceeds  derived 
from  such  sources,  after  deducting  all 
expenses,  may  be  used  by  the  trustee  on 
direction  of  the  Secretary  of  the  Inte¬ 
rior,  where  the  town  is  unincorporated, 
in  making  public  improvements,  or,  if 
the  town  is  incorporated  such  remaining 
proceeds  may  be  turned  over  to  the  mu¬ 
nicipality  for  the  use  and  benefit  thereof. 
After  the  public  sale  and  upon  proof  of 
the  incorporation  of  the  town,  all  lots 
then  remaining  unsold  will  be  deeded 
to  the  municipality,  and  all  municipal 
public  reserves  will,  by  a  separate  deed, 
be  conveyed  to  the  municipalty  in  trust 
for  the  public  purposes  for  which  they 
were  reserved. 

§  80.16  Records  to  be  kept  by  trustee. 
The  trustee  shall  keep  a  tract  book  of  the 
lots  and  blocks,  a  record  of  the  deeds  is¬ 
sued,  a  contest  docket,  and  a  book  of  re¬ 
ceipts  and  disbursements. 

§  80.17  Disposition  of  records  on  com¬ 
pletion  of  trust.  The  trustee’s  duties 
having  been  completed,  the  books  of  ac¬ 
counts  of  all  his  receipts  and  expendi¬ 
tures,  together  with  a  record  of  his  pro¬ 
ceedings  as  provided  in  §  80.16,  with  all 
papers,  other  books,  and  everything  per¬ 
taining  to  such  town  site  in  his  possession 
and  all  evidence  of  his  official  acts  shall 
be  transmitted  to  the  Bureau  of  Land 
Management  to  become  a  part  of  the  rec¬ 
ords  thereof,  excepting  from  such  papers, 
however,  in  case  the  town  is  incorpo¬ 
rated,  the  subdivisional  plat  of  the  town 
site,  wThich  he  will  deliver  to  the  munic¬ 
ipal  authorities  of  the  tow’n,  together 
W’ith  a  copy  of  the  town  site  tract  book  or 
books,  taking  a  receipt  therefor  to  be 
transmitted  to  the  Bureau  of  Land  Man¬ 
agement. 

INDIAN  POSSESSIONS  IN  TRUSTEE  TOWNS; 

NATIVE  TOWNS 

Authority:  §§  80.18  to  80.27  Issued  under 
44  Stat.  630;  48  U.  S.  C.  355d.  Interpret  or 
apply  44  Stat.  629,  630,  62  Stat.  35;  48  U.  S.  C. 
355a,  355b,  355c,  355e. 

§  80.18  Statutory  authority.  The  act 
of  May  25,  1926  (44  Stat.  629;  48  U.  S.  C. 
355a-355d>  provides  for  the  town-site 
survey  and  disposition  of  public  lands 
set  apart  or  reserved  for  the  benefit  of 
Indian  or  Eskimo  occupants  in  trustee 
town-sites  in  Alaska  and  for  the  survey 
and  disposal  of  the  lands  occupied  as 
native  towns  or  villages.  The  act  of 
February  26, 1948  (62  Stat.  35;  48  U.  S.  C. 
355e)*  provides  for  the  issuance  of  an 
unrestricted  deed  to  any  competent 


native  for  a  tract  of  land  claimed  and 
occupied  by  him  within  any  such  trustee 
town-site. 

§  80.19  Administration  of  Indian  pos¬ 
sessions  in  trustee  towns.  As  to  Indian 
possessions  in  trustee  town-sites  in 
Alaska  established  under  authority  of 
section  11  of  the  act  of  March  3,  1891 
(26  Stat.  1009;  48  U.  S.  C.  355),  and  for 
which  the  town-site  trustee  has  closed 
his  accounts  and  been  discharged  as 
trustee,  and  as  to  such  possessions  in 
other  trustee  town-sites  in  Alaska,  such 
person  as  may  be  designated  by  the  Sec¬ 
retary  of  the  Interior  will  perform  all 
necessary  acts  and  administer  the  neces¬ 
sary  trusts  in  connection  with  the  act 
of  May  25,  1926. 

§  80.20  Application  for  restricted 
deed.  A  native  Indian  or  Eskimo  of 
Alaska  who  occupies  and  claims  a  tract 
of  land  in  a  trustee  town-site  and  who 
desires  to  obtain  a  restricted  deed  for 
such  tract  should  file  application  there¬ 
for  on  Form  4-231,  with  the  town-site 
trustee. 

§  80.21  Administration  of  native 
towns.  The  trustee  for  any  and  all 
native  towns  in  Alaska  which  may  be 
established  and  surveyed  under  au¬ 
thority  of  section  3  of  the  said  act  of 
May  25,  1926  (44  Stat.  630;  48  U.  S.  C. 
355c),  will  take  such  action  as  may  be 
necessary  to  accomplish  the  objects 
sought  to  be  accomplished  by  that 
section. 

§  80.22  No  payment,  publication  or 
proof  required  on  entry  for  native  towns. 
In  connection  with  the  entry  of  lands 
as  a  native  town  or  village  under  section 
3  of  the  said  act  of  May  25,  1926,  no  pay¬ 
ment  need  be  made  as  purchase  money 
or  as  fees,  and  the  publication  and  proof 
which  are  ordinarily  required  in  connec¬ 
tion  with  trustee  town-sites  will  not  be 
required. 

§  80.23  Native  towns  occupied  partly 
by  white  occupants.  Native  towns  which 
are  occupied  partly  by  white  lot  occu¬ 
pants  will  be  surveyed  and  disposed  of 
under  the  provisions  of  both  the  act  of 
March  3,  1891  (26  Stat.  1095,  1099),  and 
the  act  of  May  25,  1926  (44  Stat.  629). 

§  80.24  Provisions  to  be  inserted  in 
restricted  deeds.  The  town  site  trustee 
will  note  a  proper  reference  to  the  act 
of  May  25,  1926,  on  each  deed  which  is 
issued  under  authority  of  that  act  and 
each  such  deed  shall  provide  that  the 
title  conveyed  is  inalienable  except  upon 
approval  of  the  Secretai’y  of  the  Interior 
or  his  authorized  representative,  and 
that  the  issuance  of  the  restricted  deed 
does  not  subject  the  tract  to  taxation, 
to  lerry  and  sale  in  satisfaction  of  the 
debts,  contracts,  or  liabilities  of  the 
transferee,  or  to  any  claims  of  adverse 
occupancy  or  law  of  prescription;  also, 
if  the  established  streets  and  alleys  of 
the  town  site  have  been  extended  upon 
and  across  the  tract,  that  there  is  re¬ 
served  to  the  town  site  the  area  covered 
by  such  streets  and  alleys  as  extended. 
The  deed  shall  further  provide  that  the 
approval  by  the  Secretary  of  the  In¬ 
terior  or  his  authorized  representative 
of  a  sale  by  the  Indian  or  Eskimo  trans- 
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ferec  shall  vest  in  the  purchaser  a  com¬ 
plete  and  unrestricted  title  from  the 
date  of  such  approval. 

§  80.25  Sale  of  land  for  which  re¬ 
stricted  deed  was  issued.  When  a  native 
possessing  a  restricted  deed  for  land  in 
a  trustee  town  site,  issued  under  author¬ 
ity  of  the  act  of  May  25,  1926  (44  Stat. 
629;  48  U.  S.  C.  355a-355d),  desires  to 
sell  the  land,  he  should  execute  a  deed 
on  Form  4-232a  prepared  for  the  ap¬ 
proval  of  the  Secretary  of  the  Interior, 
or  his  authorized  representative,  and 
send  it  to  the  town-site  trustee  in  Alaska. 
The  town-site  trustee  will  forward  the 
deed  to  the  Area  Director  of  the  Alaska 
Native  Service  who  will  determine 
whether  it  should  be  approved.  Where 
the  deed  is  approved  it  shall  be  returned 
by  the  Area  Director,  Alaska  Native 
Service,  through  the  town-site  trustee  to 
the  vendor.  In  the  event  the  Area 
Director  determines  that  the  deed  shall 
not  be  approved,  he  shall  so  inform  the 
native  possessing  the  restricted  deed, 
who  shall  have  a  right  of  appeal  from 
such  finding  or  decision  to  the  Commis¬ 
sioner  of  Indian  Affairs  within  sixty  days 
from  the  date  of  notification  of  such 
finding  or  decision.  The  appeal  shall  be 
filed  with  the  Area  Director.  Should  the 
Commissioner  uphold  the  decision  of  the 
Area  Director,  he  shall  notify  the  appli¬ 
cant  of  such  action,  informing  him  of  his 
right  of  appeal  to  the  Secretary  of  the 
Interior. 

§  80.26  Application  for  unrestricted 
deed.  Any  Alaska  native  who  claims 
and  occupies  a  tract  of  land  in  a  trustee 
town  site  or  is  the  owner  of  land  under 
a  restricted  deed  issued  under  the  act 
of  May  25.  1926  (44  Stat.  629;  48  U.  S.  C. 
355a-355e),  may  file  an  application  for 
an  unrestricted  deed  pursuant  to  the  act 
of  February  26,  1948  (62  Stat.  35;  48 
U.  S.  C.  355e),  with  the  town-site  trus¬ 
tee.  The  application  must  be  in  writing 
and  must  contain  a  description  of  the 
land  claimed  and  information  regarding 
the  competency  of  the  applicant.  It 
must  also  contain  evidence  substantiat¬ 
ing  the  claim  and  occupancy  of  the 
applicant,  except  when  the  applicant  has 
been  issued  a  restricted  deed  for  the 
land. '  A  duplicate  copy  of  the  applica¬ 
tion  must  be  submitted  by  the  applicant 
to  the  Area  Director  of  the  Alaska  Native 
Service. 

§  80.27  Determination  of  competency 
or  noncompetency;  issuance  of  unre¬ 
stricted  deed,  (a)  Upon  a  determination 
by  the  Alaska  Native  Service  that  the 
applicant  is  competent  to  manage  his 
own  affairs,  and  in  the  absence  of  any 
conflict  or  other  valid  objection,  the 
town-site  trustee  will  issue  an  unre¬ 
stricted  deed  to  the  applicant.  There¬ 
after  all  restrictions  as  to  sale,  encum¬ 
brance,  or  taxation  of  the  land  applied 
for  shall  be  removed,  but  the  said  land 
shall  not  be  liable  to  the  satisfaction  of 
any  debt,  except  obligations  owed  to 
the  Federal  Government,  contracted 
prior  to  the  issuance  of  such  deed.  Any 
adverse  action  under  this  section  by  the 
town-site  trustee  shall  be  subject  to  a 
right  of  appeal  to  the  Director,  Bureau 
of  Land  Management,  and  to  the  Secre¬ 
tary  of  the  Interior,  in  accordance  with 


the  rules  of  practice  (Part  221  of  this 
title). 

(b)  In  the  event  the  Area  Director 
determines  that  the  applicant  is  not 
competent  to  manage  his  own  affairs,  he 
shall  so  inform  the  applicant,  and  such 
applicant  shall  have  a  right  of  appeal 
from  such  finding  or  decision  to  the  Com¬ 
missioner  of  Indian  Affairs,  within  60 
days  from  the  date  of  notification  of  such 
finding  or  decision.  The  appeal  shall  be 
filed  with  the  Area  Director.  Should  the 
Commissioner  uphold  the  decision  of  the 
Area  Director,  he  shall  notify  the  ap¬ 
plicant  of  such  action,  informing  him  of 
his  right  of  appeal  to  the  Secretary  of 
the  Interior. 

(c)  Except  as  provided  in  this  section, 
the  town-site  trustee  shall  not  issue  other 
than  restricted  deeds  to  Indian  or  other 
Alaska  natives. 

METHOD  OF  SALE 

§  80.23  Method  of  sale.  Sales  of  rail¬ 
road  town  sites  in  Alaska,  provided  for 
by  Executive  Order  No.  3489  of  June  10, 
1921  (§  297.3  of  this  chapter),  will  be 
made  by  the  authorized  officer  in 
Alaska,  as  superintendent  of  sales  of  rail¬ 
road  town  sites  in  accordance  with  town- 
site  regulations  contained  in  §§  255.1  to 
255  3  of  this  chapter  so  far  as  those 
regulations  are  applicable. 

(Sec.  1,  38  Stat.  305;  43  U.  S.  C.  303) 


Part  81 — Trade  and  Manufacturing 
Sites 

SALE  OF  PUDLIC  LANDS  FOR  TRADE  AND 
MANUFACTURING  SITES 

Sec. 

81.1  Statutory  authority. 

81.1a  Notice  of  initiation  of  claim. 

81.1b  Form  of  notice. 

81.1c  Failure  to  file  notice. 

81. Id  Recording  fee. 

81.2  Execution  of  application. 

81.2a  Time  for  filing  application. 

81.3  Qualifications  of  applicant. 

81.4  Description  of  land  in  application. 

81.5  Form  of  entry. 

81.6  Facts  to  be  shown  in  application. 

81.7  Application  for  survey;  instructions. 

81.8  Publication  and  posting;  adverse 

claim. 

81.9  Entry  and  final  certificate. 

Authority:  §  §  81.1  to  81.9  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  81.1  Statutory  authority.  Section 
10  of  the  act  of  May  14,  1898  (30  Stat. 
413;  48  U.  S.  C.  461)  authorizes  the  sale 
at  the  rate  of  $2.50  per  acre  of  not  ex¬ 
ceeding  80  acres  of  land  in  Alaska  pos¬ 
sessed  and  occupied  in  good  faith  as  a 
trade  and  manufacturing  site. 

§  81.1a  Notice  of  initiation  of  claim. 
Any  qualified  person,  association,  or  cor¬ 
poration  initiating  a  claim  on  or  after 
April  29,  1950,  under  section  10  of  the 
act  of  May  14,  1898,  by  the  occupation 
of  vacant  and  unreserved  public  land  in 
Alaska  for  the  purposes  of  trade,  manu¬ 
facture,  or  other  productive  industry, 
must  file  notice  of  the  claim  for  recorda¬ 
tion  in  the  land  office  for  the  district  in 
which  the  land  is  situated,  within  90 
days  after  such  initiation.  Where  on 
April  29,  1950,  such  a  claim  was  held  by 
a  qualified  person,  association,  or  corpo¬ 
ration,  the  claimant  must  file  notice  of 


the  claim  in  the  proper  land  office,  within 
90  days  from  that  date. 

§  81.1b  Form  of  notice.  The  notice 
must  be  filed  on  Form  4-1154,  in  tripl 
licate  if  the  land  is  unsurveyed,  or  in 
duplicate  if  surveyed,  and  shall  contain; 
(a)  The  name  and  address  of  the  claim¬ 
ant,  (b)  age  and  citizenship,  (c)  date  of 
occupancy,  and  (d)  the  description  of 
the  land  by  legal  subdivisions,  section, 
township  and  range,  if  surveyed,  or,  if 
unsurveyed,  by  metes  and  bounds  with 
reference  to  some  natural  object  or  per¬ 
manent  monument,  giving,  if  desired, 
the  approximate  latitude  and  longitude! 
The  notice  must  designate  the  kind  of 
trade,  manufacture,  or  other  productive 
industry  in  connection  with  which  the 
site  is  maintained  or  desired. 

§  81.1c  Failure  to  file  notice.  Unless 
a  notice  of  the  claim  is  filed  within  the 
time  prescribed  in  §  81.1a,  no  credit  shall 
be  given  for  occupancy  of  the  site  prior 
to  filing  of  notice  in  the  proper  land 
office,  or  application  to  purchase,  which¬ 
ever  is  earlier. 

§  81. Id  Recording  fee.  The  notice  of 
the  claim  must  be  accompanied  by  a 
remittance  of  $10.00,  which  will  be 
earned  and  applied  as  a  service  charge 
for  recording  the  notice,  and  will  not  be 
returnable,  except  in  cases  where  the 
notice  is  not  acceptable  to  the  land  office 
for  recording,  because  the  land  is  not 
subject  to  the  form  of  disposition  speci¬ 
fied  in  the  notice. 

§  81.2  Execution  of  application .’  Ap¬ 
plication  for  a  trade  and  manufacturing 
site  should  be  executed  in  duplicate  and 
should  be  filed  in  the  proper  land 
office.  It  need  not  be  swTorn  to,  but  it 
must  be  signed  by  the  applicant  and 
must  be  corroborated  by  the  statements 
of  two  persons. 

§  81.2a  Time  for  filing  application 
Application  to  purchase  a  claim,  along 
with  the  required  proof  or  showing,  must 
be  filed  within  5  years  after  the  filing  of 
notice  of  the  claim. 

§81.3  Qualifications  of  applicant.  An 
application  must  show  that  the  appli¬ 
cant  is  a  citizen  of  the  United  States  and 
21  years  of  age,  and  that  he  has  not 
theretofore  applied  for  land  as  a  trade 
and  manufacturing  site.  If  such  site 
has  been  applied  for  and  the  application 
not  completed,  the  facts  must  be  shown. 
If  the  application  is  made  for  an  asso¬ 
ciation  of  citizens  or  a  corporation,  the 
qualifications  of  each  member  of  the 
organization  must  be  shown.  In  the  case 
of  a  corporation,  proof  of  incorporation 
must  be  established  by  the  certificate  of 
the  officer  having  custody  of  the  records 
of  incorporation  at  the  place  of  its  for¬ 
mation  and  it  must  be  shown  that  the 
corporation  is  authorized  to  hold  land 
in  Alaska. 

§  81.4  Description  of  land  in  applica¬ 
tion.  If  the  land  be  surveyed,  it  must 
be  described  in  the  application  accord- 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulen 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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tng  to  legal  subdivisions  of  the  public- 
land  surveys.  If  it  be  unsurveyed,  the 
application  must  describe  it  by  approxi¬ 
mate  latitude  and  longitude  and  other¬ 
wise  with  as  much  certainty  as  possible 
without  survey. 

§  81.5  Form  of  entry.  Claims  initi¬ 
ated  by  occupancy  after  survey  must 
conform  thereto  in  occupation  and  ap¬ 
plication,  but  if  the  public  surveys  are 
extended  over  the  lands  after  occupancy 
and  prior  to  application,  the  claim  may 
be  presented  in  conformity  with  such 
surveys,  or,  at  the  election  of  the  appli¬ 
cant,  a  special  survey  may  be  had. 

§  81-6  Facts  to  be  shown  in  applica¬ 
tion.  The  application  to  enter  must 
show: 

(a)  That  the  land  is  actually  used  and 
occupied  for  the  purpose  of  trade,  manu¬ 
facture  or  other  productive  industry, 
when  it  was  first  so  occupied,  the  char¬ 
acter  and  value  of  the  improvements 
thereon  and  the  nature  of  the  trade, 
business  or  productive  industry  con¬ 
ducted  thereon  and  that  it  embraces  the 
applicant’s  improvements  and  is  needed 
in  the  prosecution  of  the  enterprise.  A 
site  for  a  prospective  business  cannot  be 
acquired  under  section  10  of  the  act  of 
May  14,  1898  (30  Stat.  413;  48  U.  S.  C. 
461). 

(b)  That  no  portion  of  the  land  is 
occupied  or  reserved  for  any  purpose  by 
the  United  States  or  occupied  or  claimed 
by  natives  of  Alaska ;  that  the  land  is 
unoccupied,  unimproved,  and  unappro¬ 
priated  by  any  person  claiming  the  same 
other  than  the  applicant. 

(c)  That  the  land  does  not  abut  more 
than  80  rods  of  navigable  water. 

(d)  That  at  the  date  of  the  initiation 
of  the  claim,  the  land  was  not  within  a 
distance  of  80  rods  along  any  navigable 
water  from  any  homesite  or  headquarter 
site  authorized  by  the  acts  of  March  3, 
1927  and  May  26,  1934  (44  Stat.  1364; 
48  Stat.  809;  48  U.  S.  C.  461),  or  from  any 
location  theretofore  made  with  soldiers’ 
additional  rights,  or  from  a  trade  and 
manufacturing  site,  homestead,  Indian  or 
Eskimo  allotment,  or  school  indemnity 
selection.  This  showing,  however,  is  not 
required  where  a  petition  for  restora¬ 
tion,  based  on  an  equitable  claim  is  filed 
with  the  application  or  the  land  has  been 
restored  from  reservation. 

(e)  That  the  land  is  not  included 
within  an  area  which  is  reserved  because 
of  springs  thereon.  All  facts  relative  to 
medicinal  or  other  springs  must  be 
stated,  in  accordance  with  §  292.8  of  this 
chapter. 

(f)  That  no  part  of  the  land  is  valu¬ 
able  for  coal,  oil,  gas,  or  other  valuable 
niineral  deposits  and  that  at  the  date  of 
the  location  no  part  of  the  land  was 
claimed  under  the  mining  laws. 

§  81.7  Application  for  survey;  instruc¬ 
tions.  if  the  land  applied  for  be  unsur¬ 
veyed  and  no  objection  to  its  survey  is 
known  to  the  manager,  he  will  furnish 
the  applicant  with  a  certificate  stating 
the  facts,  and,  after  receiving  such  cer¬ 
tificate,  the  applicant  may  make  applica¬ 
tion  to  the  area  cadastral  engineering 
officer  for  the  survey  of  the  land.  The 
instructions  governing  survey  in  connec¬ 
tion  with  applications  for  soldiers’  addi¬ 
tional  homestead  entries,  as  set  forth  in 


§  61.12  of  this  chapter,  will  be  followed 
in  connection  with  trade  and  manufac¬ 
turing  sites. 

§  81.8  Publication  and  posting;  ad¬ 
verse  claim.  The  instructions  given  in 
§  61.13  of  this  chapter,  relative  to  publi¬ 
cation  and  posting,  adverse  claims  and 
proof  of  publication  and  posting  in 
connection  with  applications  for  soldiers’ 
additional  homestead  entries  will  be 
followed  in  connection  with  trade  and 
manufacturing  sites. 

§  81.9  Entry  and  final  certificate. 
The  application  and  proofs  filed  there¬ 
with  will  be  carefully  examined  and,  if 
all  be  found  regular,  the  application  will 
be  allowed  and  final  certificate  issued 
upon  payment  for  the  land  at  the  rate 
of  $2.50  per  acre,  and  in  the  absence  of 
objections  shown  by  his  records. 


Part  82 — Waters 

LANDS  CONTAINING  HOT  OR  MEDICINAL  SPRINGS 

Sec. 

82.1  Withdrawal  of  lands. 

82.2  Showing  required  as  to  springs. 

USE  OP  LANDS  WITHDRAWN  AS  PUBLIC  WATER 
RESERVES 

82.3  Governing  regulations. 

LEASING  OF  PUBLIC  LANDS  NEAR  OR  ADJACENT 
TO  MINERAL,  MEDICINAL,  OR  OTHER  SPRINGS 

82.4  Governing  regulations. 

Authority-:  §§  82.1  to  82.4  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

LANDS  CONTAINING  HOT  OR  MEDICINAL 
SPRINGS 

§  82.1  Withdrawal  of  lands.  Every 
smallest  legal  subdivision  of  the  public 
land  surveys  in  Alaska  which  is  vacant, 
unappropriated  and  unreserved  public 
land  and  contains  hot  springs,  or  a  spring 
the  waters  of  which  possess  curative 
properties;  and  all  land  in  the  Territory 
within  one-quarter  of  a  mile  of  every 
such  springs  located  on  unsurveyed  pub¬ 
lic  land  were,  as  of  August  20, 1947,  with¬ 
drawn  from  settlement,  location,  sale  or 
entry  and  reserved  for  lease  under  the 
provisions  of  the  act  of  March  3,  1925 
(43  Stat.  1133) ,  subject  to  valid  existing 
rights.1 

§  82.2  Showing  required  as  to  springs. 
An  applicant  to  enter  or  select  public 
lands  in  Alaska  situated  outside  of  na¬ 
tional  forests  must  furnish  a  duly  cor¬ 
roborated  statement  as  to  hot  or  medici¬ 
nal  springs,  in  accordance  with  §  292.8  of 
this  chapter. 

USE  OF  LANDS  WITHDRAWN  AS  PUBLIC  WATER 
RESERVES 

§  82.3  Governing  regulations.  Per¬ 
mission  may  be  obtained  to  use  or  im- 


*The  lands  were  withdrawn  and  reserved 
as  stated  by  Public  Land  Order  No.  399  of 
August  20,  1947.  Prior  to  that  time  the  pub¬ 
lic  lands  In  Alaska  were  affected  by  Execu¬ 
tive  Order  No.  1324*4  of  March  28,  1911,  as 
amended  by  Executive  Order  No.  1883  of 
January  24,  1914,  which  withdrew  from  set¬ 
tlement,  location,  sale  or  entry  all  tracts  of 
public  land  In  Alaska  upon  which  are  located 
hot  springs  or  other  springs,  the  waters  of 
which  possess  curative  medicinal  properties, 
to  the  extent  of  160  acres  surrounding  each 
spring.  In  rectangular  form,  with  side  and 
end  lines  equidistant,  as  near  as  may  be  from 
such  spring  or  group  of  springs.  See 
{S  292.6,  297.9  and  297.19  of  this  chapter. 


prove  lands  withdrawn  as  or  in  connec¬ 
tion  with  public  water  reserves,  under 
the  act  of  June  25,  1910  (36  Stat.  847;  43 
U.  S.  C.  141-143),  or  any  other  act,  by 
filing  application  for  such  permission 
under  the  act  of  February  15,  1901  (31 
Stat.  790;  43  U.  S.  C.  959),  in  accord¬ 
ance  with  the  regulations  under  said 
act,  as  found  in  §§  292.10-292.16  of  this 
chapter. 

LEASING  OF  PUBLIC  LANDS  NEAR  OR  ADJACENT 
TO  MINERAL,  MEDICINAL,  OR  OTHER 
SPRINGS 

§  82.4  Governing  regulations.  The 
matter  of  leasing  public  lands  near  or 
adjacent  to  mineral,  medicinal,  or  other 
springs,  for  the  erection  of  bathhouses, 
hotels,  or  other  improvements  for  the 
accommodation  of  the  public  is  governed 
by  §§  292.18-292.26  of  this  chapter. 

SUBCHAPTER  B — APPLICATIONS  AND  ENTRIES 

Part  101 — General  Regulations  Involv¬ 
ing  Applications  and  Entries 

EXECUTION  AND  FILING  OF  APPLICATIONS 

Sec. 

101.1  Time  limit  for  filing  applications. 

SEGREGATION  OF  LAND  UNDER  APPLICATIONS 

101.2  Payments  required  to  effect  segrega¬ 

tion  of  land. 

NOTATION  OF  RIGHTS-OF-WAY 

101.3  Notations  to  be  made  on  entry  papers 

and  notice  of  allowance. 

101.4  When  notation  is  required. 

101.5  When  notation  is  not  required. 

APPLICATIONS  AND  SELECTIONS  FOR,  AND  FILINGS 
AND  LOCATIONS  UPON,  UNSURVEYED  LAND 

101.6  Rules  to  be  observed. 

APPLICATIONS  IN  CONFLICT  WITH  RESERVOIR  SITES 

101.7  Nature  of  grant  for  reservoir  sites; 

disposition  of  applications  con¬ 
flicting  with  such  a  grant. 

DISPOSITION  OF  CONFLICTING  APPLICATIONS  UN¬ 
DER  SECTIONS  8  (b)  ,  14,  AND  15  OF  THE  TAYLOR 
GRAZING  ACT 

101.8  Allowance  of  applications  discretion¬ 

ary  with  the  Secretary  of  the 
Interior. 

NAMES  OF  CLAIMANTS 

101.9  Names  of  claimants. 

ENTRIES  FOR  LANDS  IN  MORE  THAN  ONE  LAND 
DISTRICT 

101.10  Governing  regulations. 

101.11  Applications  and  fees  to  be  filed  in 

each  office. 

101.12  Only  one  proof  and  publication 

necessary;  separate  final  certifi¬ 
cates  to  issue. 

101.13  Appeal  or  further  showing,  when 

proof  is  rejected. 

101.14  Annual  proofs  on  desert-land  entry. 

101.15  Mining  claims. 

101.16  Timber  and  stone  entries. 

101.17  Public  offerings. 

oaths 

101.18  Elimination  of  the  requirements  of 

oaths  on  written  statements  in 
public  land  matters. 

Authority:  §§  101.1  to  101.18  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  amendments  of  en¬ 
tries,  see  Part  104  of  this  chapter.  For  ap¬ 
plications  sind  entries,  Alaska,  see  Part  60 
of  this  chapter. 
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RULES  AND  REGULATIONS 


EXECUTION  AND  FILING  OF  APPLICATIONS 

§  101.1  Time  limit  for  filing  applica¬ 
tions.  (a)  The  manager  will  reject  all 
applications  to  make  entry  which  are  exe¬ 
cuted  more  than  10  days  prior  to  filing. 

(b)  Such  rejections  should  be  subject 
to  the  usual  right  of  appeal;  also  sub¬ 
ject  to  the  right  to  file  a  new  and  properly 
executed  application,  or  to  reexecute  the 
rejected  application,  prior  to  the  inter¬ 
vention  of  any  valid  adverse  claim. 

(c)  The  manager  will  accept  as  filed 
within  the  time  named  in  paragraph  (a) 
of  this  section  all  applications  to  enter 
which  were  deposited  in  the  mails  within 
10  days  from  the  date  of  execution. 

Cross  Reference:  For  applications,  Alaska, 
see  §  60.1  of  this  chapter. 

SEGREGATION  OF  LAND  UNDER  APPLICATION 

§  101.2  Payments  required  tom  effect 
segregation  of  land,  (a)  The  minimum 
fees  or  payments  necessary  to  gain  segre¬ 
gative  effect  for  agricultural  and  other 
kinds  of  applications  or  selections  shall 
be  those  which  are  prescribed  by  existing 
regulations  in  connection  with  the  par¬ 
ticular  application  or  selection  that  may 
be  involved:  Provided,  however.  That 
where  the  laws  or  regulations  so  plainly 
express  the  full  amount  of  fees  or  other 
payments  required  to  be  made  at  the 
time  of  filing,  that  no  mistaken  interpre¬ 
tation  thereof  could  reasonably  be  made, 
the  amounts  tendered  by  the  conflicting 
applicants  when  filing  their  applications 
may  be  an  element  for  consideration  in 
the  adjudication  of  their  respective  pri¬ 
orities,  notwithstanding  a  tender  of  the 
minimum  fee  has  been  made  by  all  of 
them. 

(b)  The  minimum  fee,  as  in  the  case  of 
all  other  fees,  must  be  in  the  form  pre¬ 
scribed  by  §  216.30  of  this  chapter. 

Cross  Reference:  For  rule  of  priority  in 
the  case  of  mineral  permits  and  leases,  see 
{  102.35  of  this  chapter. 

NOTATION  OF  RIGHTS-OF-WAY 

§  101.3  Notations  to  be  made  on  entry 
papers  and  notice  of  allowance,  (a)  In 
order  that  all  persons  making  entry  of 
public  lands  which  are  affected  by  rights- 
cf-way  may  have  actual  notice  thereof, 
a  reference  to  such  right-of-way  should 
be  made  upon  the  original  entry  papers 
and  upon  the  notice  of  allowance  of  the 
application  (Form  4-279)  issued  to  the 
entry  man. 

(b)  He  will  make  no  such  notation 
upon  the  final  entry  papers  unless  the 
right-of-way  has  been  granted  under  an 
act  of  Congress  which  does  not  in  terms 
protect  the  grantee  against  subsequent 
adverse  rights,  in  which  case  he  will 
place  the  same  notation  as  to  right-of- 
way  upon  the  final  entry  papers,  so  that 
the  reservation  of  the  right-of-way  will 
be  made  in  the  patent,  when  issued  (23 
L.  D,  67). 

§  101.4  When  notation  is  required. 
The  manager  will  make  notations  of 
rights-of-way  on  entry  papers,  only 
where  his  records  show  that  the  land 
involved,  or  some  part  of  it,  is  covered  by 
an  approved  application  for  right-of- 
way.  In  this  connection,  attention  is  di¬ 
rected  to  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Minneap¬ 


olis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Co.  v.  Doughty  (208  U.  S.  251,  52  L.  ed. 
474).  Applicants  to  enter  public  lands 
that  are  affected  by  a  mere  pending  ap¬ 
plication  for  right-of-way,  should  be  ver¬ 
bally  informed  thereof  by  the  manager, 
and  given  all  necessary  information  as  to 
the  character  and  extent  of  the  project 
embraced  by  the  right-of-way  applica¬ 
tion;  and,  further,  that  they  must  take 
the  land  subject  to  whatever  right  may 
have  attached  thereto  under  the  right- 
of-way  application,  and  at  the  full  area 
of  the  subdivisions  entered,  irrespective 
of  the  questions  of  priority  or  damages, 
these  being  questions  for  the  courts  to 
determine 

§  101.5  When  notation  is  not  required. 
(a)  The  Secretary  of  the  Interior  having 
held,  in  the  case  of  Dunlap  v.  Shingle 
Springs  and  Placerville  R.  R.  (23  L.  D. 
67)  that  “A  railroad  right-of-way  under 
the  act  of  March  3,  1875,  18  Stat.  482; 
43  U.  S.  C.  934-939,  is  fully  protected  by 
the  terms  of  the  act  as  against  subse¬ 
quent  adverse  rights,  and  a  reservation 
of  such  right-of-way,  in  final  certificates 
and  patents  issued  for  lands  traversed 
thereby,  is  therefore  not  necessary  and 
should  not  be  inserted”  (syllabus),  and 
having  on  October  16,  1896  denied  a  mo¬ 
tion  for  review  of  said  decision,  the 
managers  will  be  governed  thereby. 

(b)  The  language  of  the  canal  and 
reservoir  right-of-way  act  of  March  3, 
1891  (26  Stat.  1101,  1102;  43  U.  S.  C.  946- 
949),  in  reference  to  this  matter,  being 
the  same  as  of  the  act  of  1875,  the  ruling 
applies  to  it  as  well. 

APPLICATIONS  AND  SELECTIONS  FOR,  AND  FIL¬ 
INGS  AND  LOCATIONS  UPON,  UNSURVEYED 

LAND 

§101.6  Rules  to  be  observed.  To  rem¬ 
edy  the  confusion  and  uncertainty  aris¬ 
ing  from  applications  and  selections  for 
and  filings  and  locations  upon  unsur¬ 
veyed  public  lands,  managers  will  reject 
any  such  application,  selection,  filing,  or 
location,  under  whatsoever  law  permit¬ 
ted,  unless  it  conforms  to  paragraphs  (a) 
to  (e)  of  this  section. 

(a)  It  must  contain  a  description  of 
the  land  by  metes  and  bounds,  with 
courses,  distances,  and  reference  to  mon¬ 
uments  by  which  the  location  of  the  tract 
on  the  ground  can  be  readily  and  accur¬ 
ately  ascertained.  The  monuments  may 
be  of  iron  or  stone,  or  of  substantial  posts 
well  planted  in  the  ground,  or  of  trees  or 
natural  objects  of  a  permanent  nature, 
and  all  monuments  shall  be  surrounded 
with  mounds  of  stone,  or  earth  when 
stones  are  not  accessible,  and  must  be 
plainly  marked  to  indicate  with  certainty 
the  claim  to  the  tract  located.  The  land 
must  be  taken  in  rectangular  form,  if 
practicable,  and  the  lines  thereof  follow 
the  cardinal  points  of  the  compass  unless 
one  or  more  of  the  boundaries  be  a 
stream  or  other  fixed  object.  In  the  lat¬ 
ter  event  only  the  approximate  course 
and  distance  along  such  stream  or  ob¬ 
ject  need  be  given,  but  the  other  bound¬ 
aries  must  be  definitely  stated;  and  the 
designation  of  narrow  strips  of  land 
along  streams,  water  courses,  or  other 
natural  objects  will  not  be  permitted. 

(b)  The  approximate  description  of 
the  land,  by  section,  township,  and  range. 


as  it  will  appear  when  surveyed  must  be 
furnished;  or,  if  this  can  not  be  done  a 
statement 1  must  be  filed  setting  forth  a 
valid  reason  therefor. 

(c)  The  address  of  the  claimant  must 
be  given,  and  it  shall  be  the  duty  of  the 
manager,  upon  the  filing  of  the  township 
plat  in  the  district  land  office,  to  notify 
him  thereof,  by  registered  letter,  at  such 
address,  and  to  require  the  adjustment 
of  the  claim  to  the  public  survey  within 
30  days.  In  default  of  action  by  the  party 
notified  the  manager  will  promptly  ad¬ 
just  the  claim  and  report  his  action  to 
the  Bureau  of  Land  Management. 

(d)  Notice  of  the  application,  selec¬ 
tion,  filing,  or  location,  describing  the 
land  as  directed  in  paragraph  (a)  of  this 
section,  must  be  posted  in  a  conspicuous 
place  upon  the  land,  and  a  copy  of  such 
notice  and  proof  of  posting  thereof  filed 
with  the  application,  selection,  filing,  or 
location,  as  the  case  may  be. 

(e)  Wherever,  under  existing  regula¬ 
tions,  notice  of  such  application,  selec¬ 
tion,  filing,  or  location  is  required  to  be 
posted  elsewhere  than  upon  the  land 
and  published  in  a  newspaper,  the  de¬ 
scription  of  the  tract  in  the  posted  and 
published  notice  must  conform  to  the  re¬ 
quirements  of  paragraph  (a)  of  this  sec¬ 
tion. 

APPLICATION  IN  CONFLICT  WITH  RESERVOIR 
SITES 

§  101.7  Nature  of  grant  for  reservoir 
sites;  disposition  of  applications  conflict¬ 
ing  with  such  a  grant,  (a)  The  grant  for 
reservoir  sites  made  by  sections  18  to  21, 
inclusive,  of  the  act  of  March  3, 1891  (26 
Stat.  1101,  1102;  43  U.  S.  C.  946-949),  is 
an  easement  only,  and  not  a  fee.  See 
§  244.19  of  this  chapter.  The  act  of 
May  21,  1930  (46  Stat.  373;  30  U.  S.  C. 
301-306),  authorizes  the  leasing  of 
oil  and  gas  deposits  in  lands  covered  by 
such  a  grant  under  certain  conditions,  to 
the  right-of-way  grantee,  or  his  or  its 
successor  in  interest,  as  provided  in 
§§  200.80  to  200.87,  inclusive,  of  this 
chapter. 

(b)  An  application  other  than  for  oil 
and  gas  which  includes  one  or  more  legal 
subdivisions  entirely  within  the  grant  of 
an  easement  for  a  reservoir  site  will  be 
rejected  as  to  such  subdivisions.  If  the 
application  covers  legal  subdivisions  par¬ 
tially  within  such  a  grant,  it  may  be 
allowed  as  to  such  subdivisions,  in  the 
absence  of  other  objection,  subject  to  the 
easement. 

DISPOSITION  OF  CONFLICTING  APPLICATIONS 

UNDER  SECTIONS  8  (b),  14,  AND  15  011® 

TAYLOR  GRAZING  ACT 

Cross  References:  See  f  147.19  of  this 
chapter,  as  to  the  Issuance  of  grazing  leases 
for  public  lands  embraced  In  pending  con¬ 
flicting  State  exchange  applications. 

For  patents,  see  Part  108  of  this  chapter. 

§  101.8  Allowance  of  applications  dis¬ 
cretionary  with  the  Secretary  of  the  In¬ 
terior.  The  exchange  of  privately  owned 
lands  under  section  8  (b)  of  the  Taylor 
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Grazing  Act  approved  June  28,  1934  (48 
Stat  1272),  as  amended  by  the  act  of 
June  26,  1936  (49  Stat.  1976;  43  U.  S.  C. 
315g),  the  ordering  of  public  sales  under 
section  14  of  the  act  (48  Stat.  1274;  43 
U.  S.  C.  1171),  and  the  issuance  of  leases 
under  section  15  (49  Stat.  1978;  43 
U.  S.  C.  315m) ,  thereof  are  within  the 
discretionary  power  of  the  Secretary  of 
the  Interior. 

NAMES  OF  CLAIMANTS 

§  101.9  Names  of  claimants.  Pull 
names  of  claimants  should  appear  in  ap¬ 
plications,  final  certificates,  and  patents. 

entries  for  lands  in  more  than  one  land 
DISTRICT 

§  101.10  Governing  regulations.  Per¬ 
sons  desiring  to  make  and  perfect  entries 
of  land  lying  partly  within  one  land  dis¬ 
trict  and  partly  within  another  will  be 
governed  by  §§  101.11  to  101.17. 

§101.11  Applications  and  fees  to  be 
filed,  in  each  office.  Complete  applica¬ 
tions  must  be  filed  in  each  office,  together 
with  the  usual  fee  and  commissions  pay¬ 
able  for  the  land  in  each  land  district, 
besides  any  other  payment  required  by 
law.  Each  application  should  contain  a 
proper  reference  to  the  other  application. 

§  101.12  Only  one  proof  and  publica¬ 
tion  necessary;  separate  final  certificates 
to  issue.  In  submitting  proof,  the  two 
entries  should  be  treated  as  one,  and  the 
published  notice  of  intention  should  de¬ 
scribe  all  the  land  and  specify  in  which 
land  district  each  part  of  the  claim  is 
located.  If  the  notice  is  published  cor¬ 
rectly  and  the  proof  is  satisfactory,  the 
manager  who  issued  the  notice  for  pub¬ 
lication  will  issue  final  certificate  for  the 
portion  within  his  land  district  on  pay¬ 
ment  of  the  testimony  fees  and  payment 
of  the  commissions  and  (if  required)  the 
purchase  money  due  for  the  land  in  his 
district.  He  will  then  advise  the  man¬ 
ager  of  the  district  whereih  the  re¬ 
mainder  of  the  claim  is  located,  who  will, 
on  receipt  of  the  final  commissions  and 
purchase  money  (if  any)  due  for  the  part 
in  his  district,  issue  final  certificate  for 
that  portion  without  further  proof. 

§  101.13  Appeal  or  further  showing, 
when  proof  is  rejected.  Should  a  proof 
be  rejected  by  the  office  from  which  the 
notice  of  intention  is  issued  the  appeal 
or  further  showing  must  be  filed  in  the 
office  which  rejected  the  proof. 

§  101.14  Annual  proofs  on  desert-land 
entry.  When  a  desert-land  entry  em¬ 
braces  land  in  more  than  one  district, 
the  required  annual  proofs  may  be  filed 
in  either  district,  provided  proper  refer¬ 
ence  is  made  to  the  portion  of  the  entry 
in  the  adjoining  district,  and  the  entry- 
man  must  notify  the  manager  of  the  ad¬ 
joining  district  by  letter  of  the  date  when 
the  annual  proof  is  filed. 

Cross  Reference:  For  desert-land  entries. 
Bee  Part  232  of  this  chapter. 

§  101.15  Mining  claims.1  In  applying 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
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for  patent  to  a  mining  claim  embracing 
land  lying  partly  within  one  land  district 
and  partly  within  another,  a  full  set  of 
papers  must  be  filed  in  each  office,  except 
that  one  abstract  of  title  and  one  proof 
of  patent  expenditures  will  be  sufficient. 
Only  one  newspaper  publication  and  one 
posting  on  the  claim  will  be  required,  but 
proof  thereof  must  be  filed  in  both  offices, 
the  statements  as  to  posting  plat  and 
notice  on  the  claim  to  be  signed  within 
the  respective  land  districts,  as  well,  also, 
as  all  of  the  other  statements  required  in 
mineral  patent  proceedings,  except  such 
as,  under  the  law,  may  be  signed  outside 
of  the  land  district  wherein  the  land  ap¬ 
plied  for  is  situated.  Publication,  pay¬ 
ment  of  fees,  and  the  purchase  price  of 
the  land  will  be  further  governed  by  the 
provisions  of  §  101.12. 

Cross  Reference:  For  mining  claims,  see 
Fart  185  of  this  chapter. 

§  101.16  Timber  and  stone  entries. 
Sections  101.11  and  101.12  are  applicable 
to  timber  and  stone  entries,  except  that 
on  such  entries  no  commissions  are  col¬ 
lected. 

Cross  Reference:  For  timber  and  stone 
entries,  see  Part  285  of  this  chapter. 

§  101.17  Public  offerings.  Applica¬ 
tions  for  public  offerings  under  section 
2455,  Revised  Statutes,  as  amended  (43 
U.  S.  C.  1171),  cannot  be  considered  un¬ 
less  all  the  land  lies  in  one  land  district. 

Cross  Reference:  For  public  offerings,  see 
Part  250  of  this  chapter. 

OATHS 

§  101.18  Elimination  of  the  require¬ 
ments  of  oaths  on  written  statements  in 
public  land  matters,  (a)  By  section  1  of 
the  act  of  June  3,  1948  (62  Stat.  301;  43 
U.  S.  C.  1211) ,  written  statements  in  pub¬ 
lic  land  matters  under  the  jurisdiction  of 
the  Department  of  the  Interior  need  not 
be  made  under  oath  unless  the  Secretary 
in  his  discretion  shall  so  require.  Ac¬ 
cordingly,  all  written  statements  in  pub¬ 
lic  land  matters  within  the  jurisdiction  of 
the  Department  of  the  Interior  required 
prior  to  June  3,  1948,  by  law,  or  Chapter 
I  of  this  title,  to  be  made  under  oath,  need 
no  longer  be  made  under  oath,  except  as 
provided  in  this  paragraph. 

(1)  Affidavits  must  be  furnished  where 
required  by  Part  221 — Rules  of  Practice, 
Part  222 — Government  Contests,  and 
Part  223 — Witnesses,  of  this  chapter. 

(2)  Pinal  proofs  required  by  R.  S.  2294 
(43  U.  S.  C.  sec.  254)  as  amended  and 
supplemented,  and  the  regulations  there¬ 
under,  to  be  taken  in  affidavit  form  be¬ 
fore  designated  officers  shall  be  taken  in 
that  form  before  such  officers.  (See 
§§  52.1,  65.23,  166.45,  210.1,  232.28  and 
285.16  of  this  chapter.) 

(3)  Statements  as  to  the  financial 
worth  of  individual  sureties  on  bonds  fur¬ 
nished  in  connection  with  leases,  licenses 
or  permits  granted  under  the  public  land 
laws,  known  as  "Affidavits  of  Justifica¬ 
tion,"  must  be  made  in  affidavit  form. 

(b)  Where  prior  to  June  3,  1948,  the 
law  required  an  application  or  other 
paper  to  be  sworn  to  in  a  particular  land 
district,  and  this  section  makes  it  un¬ 
necessary  for  the  paper  to  be  executed  in 
affidavit  form,  the  applicant  still  must 
sign  the  paper  In  the  particular  land  dis¬ 


trict  and  state  In  the  paper  that  it  was  so 

signed. 

(c)  Unsworn  statements  in  public  land 
matters  are  subject  to  Title  18,  U.  S.  C., 
sec.  1001,  which  makes  it  a  crime  for 
any  person  knowingly  and  willfully  to 
make  to  any  department  or  agency  of  the 
United  States  any  false,  fictitious  or 
fraudulent  statement  or  representations 
as  to  any  matter  within  its  jurisdiction. 


Part  102 — Agricultural  Entries  on 
Mineral  Lands 

PROTECTION  OF  SURFACE  RIGHTS  OF  NON  MINERAL 
ENTRTMEN  OF  LANDS  WHICH  SUBSEQUENT  TO 
ENTRY,  ETC.,  ARE  CLAIMED,  CLASSIFIED,  OB 
REPORTED  AS  VALUABLE  FOR  COAL 

Sec. 

102.1  Statutory  authority. 

102.2  Election  to  take  patent  with  reserva¬ 

tion  to  United  States  of  the  coal 
deposits. 

102.3  Procedure  where  final  proof  has  not 

been  submitted. 

102.4  Procedure  when  final  proof  has  been 

submitted. 

102.5  Disposal  of  the  coal  deposits. 

AGRICULTURAL  ENTRIES  ON  COAL  LANDS 

102.6  Statutory  authority. 

102.7  Purposes  of  acts  of  March  3,  1909,  and 

June  22,  1910,  distinguished. 

102.8  Requirements  to  complete  homestead 

entries. 

102.9  Lands  on  which  entries  may  be  made. 

102.10  Application  for  reclassification  of 

land;  hearing. 

102.11  Patent  with  reservation  of  coal  de¬ 

posits;  disposal  of  coal  deposits. 

102.12  Prospecting  for  reserved  coal  deposits. 

102.13  Notations  on  applications;  reserva¬ 

tions  in  patents. 

HOMESTEAD  ENTRY  OF  COAL  LANDS  IN  ALABAMA 

102.14  Statutory  authority. 

102.15  Lands  to  which  applicable. 

102.16  Procedure  to  be  followed. 

102.17  Notation  on  application  prior  to 

execution. 

102.18  Claimants  not  entitled  to  protest 

coal  character  of  land. 

AGRICULTURAL  ENTRY  OF  LANDS  WITHDRAWN, 
CLASSIFIED  OR  VALUABLE  FOR  PHOSPHATE, 
NITRATE,  POTASH,  OIL,  GAS,  ASPHALTIC  MIN¬ 
ERALS,  SODIUM  AND  SULPHUR 

102.19  Statutory  authority. 

102.20  Lands  to  which  act  of  July  17,  1914 

is  applicable. 

102.21  Practice  and  procedure. 

102.22  Procedure  on  reports  as  to  oil  and 

gas,  involving  nonmineral  entries, 
prior  to  proof,  or  after  proof  and 
prior  to  patent. 

102.23  Patent  with  reservation. 

102.24  Notations  on  applications;  state¬ 

ments  in  orders  of  withdrawal. 

102.25  Reservations  in  patents. 

102.26  Disposition  of  reserved  deposits;  pro¬ 

tection  of  surface  claimant. 

102.27  Restricted  patent  to  issue  or  entry 

will  be  canceled. 

102.28  Applications  to  disprove  classifica¬ 

tion  of  land;  hearing  thereon. 

102.29  Burden  of  proof. 

CONDITIONS  GOVERNING  THE  ALLOWANCE  OF 
NONMINERAL  APPLICATIONS  FOR  LANDS  EM¬ 
BRACED  IN  MINERAL  PERMITS  OR  LEASES,  OR 
CLASSIFIED,  WITHDRAWN  OR  REPORTED  AS 
VALUABLE  FOR  ANY  MINERAL  SUBJECT  TO 
LEASE 

102.30  Disposition  of  surface  discretionary 

as  to  lands  embraced  in  mineral 
permits  and  leases  or  classified, 
withdrawn,  or  reported  as  valuable 
for  any  mineral  subject  to  lease. 

102.31  Definition  of  prior  mineral  claim. 
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RULES  AND  REGULATIONS 


8ec. 

102.32  Notation  in  notice  of  allowance  of 

nonmineral  application. 

102.33  Notation  on  final  certificate  and 

patent. 

102.34  Compensation  for  damages  by  min¬ 

eral  claimant. 

Authority :  §§  102.1  to  102.34  issued  under 
R.  S.  2470,  sec.  32,  41  Stat.  450;  43  U.  S.  C. 
1201,  30  U.  S.  C.  189. 

Cross  References:  For  applications  and 
entries,  Alaska,  see  Part  60  of  this  chapter. 
For  homesteads  on  coal,  oil,  and  gas  lands, 
Alaska,  6ee  Part  66  of  this  chapter.  For 
leases  on  mineral  lands,  Alaska,  see  Parts 
70,  71  of  this  chapter.  For  mineral  leases, 
generally,  see  Parts  191-198  of  this  chapter. 

PHOTECTION  OF  SURFACE  RIGHTS  OF  NON¬ 
MINER  iL  ENTRYMEN  OF  LANDS  WHICH 
SUBSEQUENT  TO  ENTRY,  ETC.,  ARE  CLAIMED, 
CLASSIFIED,  OR  REPORTED  AS  VALUABLE  FOR 
COAL 

§  102.1  Statutory  authority,  (a)  The 
act  of  March  3,  1909  (35  Stat.  844;  30 
U.  S.  C.  81)  protects  persons  who,  in  good 
faith,  have  located,  selected,  or  entered, 
under  nonmineral  laws,  public  lands 
which  are,  after  such  location,  selection, 
or  entry,  classified,  claimed,  or  reported 
as  being  valuable  for  coal  by  providing  a 
means  whereby  such  persons  may  at  their 
election,  retain  the  lands  located,  se¬ 
lected,  or  entered,  subject  to  the  right  of 
the  Government  to  the  coal  therein.  It 
applies  alike  to  locations,  selections,  and 
entries  made  prior  to  its  passage  apd 
those  made  subsequently  thereto. 

(b)  The  act  also  provides  for  the  dis¬ 
posal,  under  the  existing  coal  land  laws, 
of  the  coal  contained  in  such  lands  and 
gives  the  patentees  of  such  lands  the 
right  to  mine  coal  for  domestic  purposes 
prior  to  disposal  thereof  by  the  United 
States. 

§  102.2  Election  to  take  patent  with 
reservation  to  United  States  of  the  coal 
deposits.  All  persons  who,  in  good  faith, 
locate,  select,  or  enter,  under  the  non¬ 
mineral  laws,  lands  which  are,  subse¬ 
quently  to  the  date  of  such  location, 
selection,  or  entry,  classified,  claimed,  or 
reported  as  being  valuable  for  coal,  may 
elect,  upon  making  satisfactory  proof  of 
compliance  with  the  laws  under  which 
they  claim,  to  receive  patents  upon  their 
location,  selection,  or  entry,  as  the  case 
may  be,  such  patents  to  contain  a  reser¬ 
vation  to  the  United  States  of  all  coal  in 
the  lands  and  the  right  of  the  United 
States,  or  anyone  authorized  by  it,  to 
prospect  for,  mine,  and  remove  the  coal 
in  accordance  with  the  conditions  and 
limitations  imposed  by  the  act;  or  may 
decline  to  elect  to  receive  patent  with 
such  reservation,  in  which  event  pro¬ 
ceedings  shall  be  had  as  provided  for  in 
§§  102.3  to  102.4. 

§  102.3  Procedure  where  final  proof 
has  not  been  submitted,  (a)  Managers 
will  promptly  advise  each  nonmineral 
claimant  to  land  which,  subsequent  to 
location,  selection,  or  entry,  has  been 
classified,  claimed,  or  reported  as  being 
valuable  for  coal,  that  at  the  time  of 
applying  for  notice  of  intention  to  sub¬ 
mit  final  proof  he  must,  in  writing,  state 
whether  he  elects  to  receive  a  patent 
containing  the  reservation  prescribed  by 
the  act  of  March  3.  1909. 


(b)  In  the  event  of  election  to  receive 
such  a  patent,  no  further  inquiry  will 
be  necessary  respecting  the  coal  charac¬ 
ter  of  the  land. 

(c)  In  the  event  the  claimant  declines 
to  elect  to  receive  such  patent,  evidence 
will  be  received  at  the  time  of  making 
final  proof  for  the  purpose  of  determining 
whether  the  lands  are  chiefly  valuable 
for  coal;  and  the  entryman,  locator,  or 
selector  will  be  entitled  to  a  patent  with¬ 
out  reservation,  unless  it  shall  be  shown 
that  the  land  is  chiefly  valuable  for  coal. 

(d)  The  claimant  may,  after  determi¬ 
nation  at  final  proof  that  the  lands  are 
chiefly  valuable  for  coal,  elect  to  receive 
patent  with  the  statutory  reservation, 
provided,  of  course,  proof  of  compliance 
with  the  law  in  other  respects  is  satis¬ 
factory. 

§  102.4  Procedure  when  final  proof 
has  been  submitted.  Where  satisfactory 
final  proof  has  been  made  for  lands  en¬ 
tered  under  the  nonmincral  laws,  the 
claimant  will  be  entitled  to  a  patent 
without  reservation,  except  in  those 
cases  where  the  Government  is  in  ^pos¬ 
session  of  sufficient  evidence  to  justify 
the  belief  that  the  land  is,  and  was  be¬ 
fore  making  final  proof,  known  to  be 
chiefly  valuable  for  coal,  in  which  case 
hearing  will  be  ordered.  If,  at  said  hear¬ 
ing,  it  is  proven  that  the  land  is  chiefly 
valuable  for  coal,  the  entry  shall  be  can¬ 
celed,  unless  the  claimant  shall  prove 
that  he  was  at  the  time  of  the  initiation 
of  his  claim  in  good  faith  endeavoring  to 
secure  the  land  under  the  nonmineral 
laws,  and  not  because  of  its  coal  char¬ 
acter,  in  which  event  he  shall  be  per¬ 
mitted  to  elect  to  receive  patent  with  the 
reservations  prescribed  in  the  statute. 
If  it  is  not  shown  that  the  land  is  chiefly 
valuable  for  coal,  the  claimant  shall  be 
entitled  to  patent  without  reservation. 

§  102.5  Disposal  of  the  coal  deposits. 
Where  election  to  accept  patent  with  the 
prescribed  reservation  has  been  made  by 
the  nonmineral  claimant,  coal  deposits 
in  the  land  may  be  leased  or  otherwise 
disposed  of,  as  provided  for  by  the  act  of 
February  25,  1920  (41  Stat.  437;  30  U. 
S.  C.  181  et  seq.),  as  amended. 

AGRICULTURAL  ENTRIES  ON  COAL  LANDS 

§  102.6  Statutory  authority,  (a)  Sec¬ 
tion  1  of  the  act  of  June  22,  1910  (36 
Stat.  583;  30  U.  S.  C.  83)  provides  that 
from  and  after  its  passage,  the  unre¬ 
served  public  lands  of  the  United  States, 
exclusive  of  Alaska,  which  have  been 
withdrawn  or  classified  as  coal  lands,  or 
are  valuable  for  coal,  shall  be  subject  to 
appropriate  entry  under  the  homestead 
laws,  by  actual  settlers  only,  the  desert 
land  law,  selection  under  section  4  of 
the  act  approved  August  18,  1894,  known 
as  the  Carey  Act  (28  Stat.  422;  43  U.  S.  C. 
641),  and  to  withdrawal  under  the 
act  approved  June  17,  1902  (32  Stat.  388; 
43  U.  S.  C.  372  et  seq.),  known  as  the 
Reclamation  Act,  whenever  such  entries, 
selections,  or  withdrawals  shall  be  made 
with  a  view  of  obtaining  or  passing  title, 
with  a  reservation  to  the  United  States 
of  the  coal  in  such  lands  and  of  the  right 
to  prospect  for,  mine,  and  remove  the 
same;  but  that  no  desert-land  entry 
made  under  the  provisions  of  this  act 
shall  contain  more  than  160  acres,  and 


that  all  homestead  entries  made  there¬ 
under  shall  be  subject  to  the  conditions, 
as  to  residence  and  cultivation,  of  entries 
provided  for  under  the  act  approved 
February  19,  1909  (35  Stat.  639;  43 
U.  S.  C.  218) ,  entitled  “An  act  to  provide 
for  an  enlarged  homestead.”  The  act 
of  February  19,  1909,  was  amended  by 
the  act  of  June  6,  1912  (37  Stat.  123-  43 
U.  S.  C.  164,  169,  218). 

(b)  In  the  proviso  to  section  1  (36 
Stat.  583;  30  U.  S.  C.  83)  it  is  enacted 
that  those  who  had  initiated  nonmineral 
entries,  selections,  or  locations  in  good 
faith,  prior  to  the  passage  of  this  act, 
on  lands  withdrawn  or  classified  as  coai 
lands,  may  perfect  the  same  under  the 
provisions  of  the  laws  under  which  said 
entries  were  made,  but  shall  receive  the 
limited  patent  provided  for  in  this  act. 

(c)  Section  2  of  the  act  (36  Stat.  584; 
30  U.  S.  C.  84)  provides  that  any  person 
desiring  to  make  entry  under  the  home¬ 
stead  laws  or  the  desert-land  law,  any 
State  desiring  to  make  selection  under 
section  4  of  the  act  of  August  18.  1824, 
known  as  the  Carey  Act,  and  the  Secre¬ 
tary  of  the  Interior  in  withdrawing  un¬ 
der  the  Reclamation  Act  lands  classified 
as  coal  lands,  or  valuable  for  coal,  with 
a  view  to  securing  or  passing  title  to 
the  same  in  accordance  with  the  provi¬ 
sions  of  said  acts,  shall  state  in  the  ap¬ 
plication  for  entry,  selection,  or  notice 
of  withdrawal  that  the  same  is  made  in 
accordance  with  and  subject  to  the  pro¬ 
visions  of  this  act. 

(d)  The  act  of  April  30,  1912  (37  Stat. 
105;  30  U.  S.  C.  90)  authorizes  the  se¬ 
lection  of  unreserved  public  lapds  of  the 
United  States,  exclusive  of  Alaska,  which 
have  been  withdrawn  or  classified  as  coal 
lands,  or  are  valuable  for  coal,  by  the 
several  states  within  whose  limits  the 
lands  are  situated,  under  grants  made  by 
Congress,  and  the  offering  at  public  sale, 
in  the  discretion  of  the  Secretary  of  the 
Interior,  of  isolated  or  disconnected 
tracts  of  coal  lands,  which  are  so  with¬ 
drawn,  classified  or  valuable,  with  a  res¬ 
ervation  of  the  coal  deposits  to  the 
United  States  and  otherwise  subject  to 
all  the  conditions  and  limitations  of  the 
act  of  June  22,  1910. 

Cross  References:  For  original,  additional, 
second,  and  adjoining  farm  homesteads,  au¬ 
thorized  by  the  general  provisions  of  the 
homestead  laws,  see  Part  166  of  this  chapter. 
For  enlarged  homesteads,  see  Part  167.  For 
desert  land  entries,  see  Part  232  of  this  chap¬ 
ter.  For  Carey  Act  selections,  see  Part  272 
of  this  chapter.  For  entries  in  reclamation 
projects,  see  Part  230  of  this  chapter. 

5  102.7  Purposes  of  acts  of  March  J, 
1909  and  June  22,  1910  distinguished. 
The  act  of  June  22,  1910  (36  Stat.  583; 
30  U.  S.  C.  83-85)  was  not  designed  to 
operate  as  an  implied  repeal  of  any  pro¬ 
vision  of  the  act  of  March  3,  1909  (35 
Stat.  844;  30  U.  S.  C.  81).  There  is  no 
inconsistency  between  the  two  acts,  and 
both  of  them  may  have  harmonious  op¬ 
eration  within  their  proper  spheres.  The 
earlier  law  provides  a  remedy  in  those 
cases  in  which  entries,  locations,  and  se¬ 
lections  have  been  or  may  be  made  for 
lands  which,  subsequently  to  entry,  loca¬ 
tion,  or  selection,  have  been,  or  may  be, 
claimed,  classified,  or  reported  as  being 
valuable  for  coal,  while  the  later  act  per¬ 
mits  certain  dispositions  to  be  made  of 
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lands  valuable  for  coal,  notwithstanding 
that  they  may  have  been  previously  with¬ 
drawn,  or  classified  as  such.  The  proviso 
to  section  1  of  the  later  act  also  affords 
relief  to  those  persons  who,  prior  to  June 
22  1910,  in  good  faith  made  entries,  lo¬ 
cations, 'or  selections  of  lands  which,  at 
the  date  of  such  entries,  locations,  or  se¬ 
lections,  had  been  withdrawn  or  classi¬ 
fied,  as  valuable  for  coal. 

§  102.8  Requirements  to  complete 
homestead  entries.  The  act  of  Febru¬ 
ary  19,  1909,  as  amended  by  the  act  of 
June  6,  1912  (subject  to  which,  as  to 
residence  and  cultivation,  such  home¬ 
stead  entries  must /be  made),  provides 
that  “no  entry  made  under  this  act  shall 
be  commuted”  (35  Stat.  639;  43  U.  S.  C. 
218).  This,  then,  requires  a  residence 
for  the  full  period  of  3  years  to  entitle 
the  homesteader  to  patent  thereunder. 
The  enlarged  homestead  act,  as  amended, 
also  provides  that  in  addition  to  the 
proofs  and  affidavits  required  under  sec¬ 
tion  2291  of  the  Revised  Statutes  (43 
U.  S.  C.  164)  the  entryman  shall  prove 
by  two  credible  witnesses  that  at  least 
one-sixteenth  of  the  area  embraced  in 
his  entry  was  continuously  cultivated  to 
agricultural  crops,  other  than  native 
grasses,  beginning  with  the  second  year 
of  the  entry,  and  that  at  least  one- 
eighth  of  the  area  embraced  in  the  entry 
was  so  continuously  cultivated  beginning 
with  the  third  year  of  the  entry. 

5102.9  Lands  on  which  entries  may 
he  made.  The  act  of  Jun<?22, 1910  applies 
to  unreserved  public  lands  of  the  United 
States,  exclusive  of  the  Territory  of 
Alaska,  which  have  been  withdrawn  as 
coal  lands  and  not  released  therefrom, 
or  which  have  been  classified  as  coal 
lands  or  which  are  valuable  for  coal, 
though  not  withdrawn  or  classified. 

§102.10  Application  for  reclassifica¬ 
tion  of  land;  hearing .*  (a)  The  last  pro¬ 
viso  to  section  3  of  the  act  of  June  22, 
1910  (36  Stat.  584;  30  U.  S.  C.  85)  pro¬ 
vides  that  nothing  in  the  act  contained 
shall  be  held  to  deny  or  abridge  the  right 
to  present  and  have  prompt  considera¬ 
tion  of  applications  to  locate,  enter,  or 
select,  under  the  land  laws  of  the  United 
States,  lands  which  have  been  classified 
as  coal  lands  with  a  view  of  disproving 
such  classification  and  securing  a  patent 
without  reservation. 

(b)  Except  in  the  case  of  those  who 
present  applications  under  section  2  of 
the  act  (36  Stat.  584;  30  U.  S.  C.  84),  the 
manager  will  advise  any  person  present¬ 
ing  a  nonmineral  application  or  filing  for 
lands  classified  as  coal  lands  that  he  will 
be  allowed  30  days  in  which  to  submit 
evidence,  preferably  the  statements  of 
experts  or  practical  miners,  that  the  land 
15 .in  fact  not  coal  in  character,  together 
with  an  application  that  the  same  be  re¬ 
classified,  and  that  in  the  event  of  failure 
to  furnish  said  evidence  within  the  time 
;  specified  the  application  will  be  rejected. 

'  uP°n  the  showing  made,  and  such 
j  other  inquiry  as  may  be  deemed  proper, 

I  1  h.  S  C.  1001  makes  It  a  crime  for 
any  person  knowingly  and  willfully  to  make 
o  any  department  or  agency  of  the  United 
tt  any  faise,  fictitious  or  fraudulent 
i  .  *te®ents  or  representations  as  to  any  mat- 
I  Within  its  Jurisdiction. 


the  land  is  classified  as  agricultural  land, 
tne  nonmineral  application,  in  the  ab¬ 
sence  of  other  objections,  will  be  al¬ 
lowed.  If  reclassification  be  denied,  the 
applicant  may,  within  30  days  from  re¬ 
ceipt  of  notice,  apply  for  a  hearing,  at 
which  he  may  be  afforded  an  oppor¬ 
tunity  for  showing  that  the  classifica¬ 
tion  is  improper,  in  which  event  he  must 
assume  the  burden  of  proof.  If  he 
should  fail  to  apply  for  a  hearing  within 
the  time  allowed,  his  application  to  enter 
or  file  will  be  finally  rejected.  The  re¬ 
jection  of  such  application,  however, 
does  not  preclude  the  person  from  filing 
another  application  pursuant  to  section 
2  of  the  act. 

§  102.11  Patent  with  reservation  of 
coal  deposits;  disposal  of  coal  deposits. 
By  section  3  of  the  act  of  June  22,  1910, 
it  is  provided  that  upon  satisfactory 
proof  of  full  compliance  with  the  pro¬ 
visions  of  the  laws  under  which  entry  is 
made,  and  of  this  act,  the  entryman 
shall  be  entitled  to  a  patent  to  the  land 
entered  by  him,  which  patent  shall  con¬ 
tain  a  reservation  to  the  United  States 
of  all  the  coal  in  the  land  so  patented,  to¬ 
gether  with  the  right  to  prospect  for, 
mine,  and  remove  the  same;  and  that  the 
coal  deposits  in  such  lands  shall  be  sub¬ 
ject  to  disposal  by  the  United  States  in 
accordance  with  the  provisions  of  the 
coal-land  laws  in  force  at  the  time  of 
such  disposal.  Said  section  3  also  pro¬ 
vides  that  any  person  qualified  to  ac- 
qire  coal  deposits  or  the  right  to  mine 
and  remove  the  coal  under  the  laws  of 
the  United  States  shall  have  the  right, 
at  all  times,  to  enter  upon  the  lands  se¬ 
lected,  entered,  or  patented,  as  provided 
by  this  act,  for  the  purpose  of  prospecting 
for  coal  thereon  upon  the  approval  of 
the  Secretary  of  the  Interior  of  a  bond 
or  undertaking  to  be  filed  with  him  as 
security  for  the  payment  of  all  damages 
to  the  crops  and  improvements  on  such 
lands  by  reason  of  such  prospectifig;  and 
that  any  person  who  has  acquired  from 
the  United  States  the  coal  deposits  in  any 
such  land,  or  the  right  to  mine  or  remove 
the  same,  may  reenter  and  occupy  so 
much  of  the  surface  thereof  as  may  be 
required  for  all  purposes  reasonably  in¬ 
cident  to  the  mining  and  removal  of  the 
coal  therefrom,  and  mine  and  remove 
the  coal,  upon  payment  of  the  damages 
caused  thereby  to  the  owner  thereof,  or 
upon  giving  a  good  and  sufficient  bond 
or  undertaking  in  an  action  instituted  in 
any  competent  court  to  ascertain  and  fix 
said  damages. 

§  102.12  Prospecting  for  reserved  coal 
deposits.  As  a  condition  precedent  to 
the  exercise  of  the  right  mentioned  in 
the  act  of  June  22,  1910,  to  prospect  for 
coal  on  public  land  which  has  been  en¬ 
tered  or  patented  with  a  reservation  of 
the  coal  deposits  as  provided  by  that  act, 
the  person  desiring  to  so  prospect  must 
file  a  bond  in  the  sum  of  $1,500,  apply 
for  and  obtain  a  coal  prospecting  permit, 
and  otherwise  comply  with  the  regula¬ 
tions  relating  to  coal  prospecting  permits 
contained  in  Part  193  of  this  chapter. 

§  102.13  Notations  on  applications ; 
reservations  in  patents,  (a)  (1)  Entries 
and  selections  under  the  provisions  of 


the  act  of  June  22, 1910,  must  have  noted 
across  the  face  of  the  application  for 
entry  or  selection,  before  such  applica¬ 
tion  for  entry  or  selection  is  signed  by 
the  applicant  and  presented  to  the 
manager,  the  following: 

Application  made  in  accordance  with  and 
subject  to  the  provisions  and  reservations 
of  the  act  of  June  22,  1910  (36  Stat.  583). 

(2)  The  Secretary  of  the  Interior  in 
withdrawing,  under  the  Reclamation 
Act,  lands  classified  as  coal  lands,  or  val¬ 
uable  for  coal,  with  a  view  to  securing  or 
passing  title  to  the  same  in  accordance 
with  the  provisions  of  said  acts,  will  state 
in  the  notice  of  withdrawal  that  the 
same  is  made  in  accordance  with  and 
subject  to  the  provisions  and  reserva¬ 
tions  of  the  act  of  June  22,  1910. 

( b)  There  will  be  incorporated  in  pat¬ 
ents  issued  to  nonmineral  claimants 
under  this  act  the  following: 

Excepting  and  reserving*,  however,  to  the 
United  States  all  the  coal  in  the  lands  so 
patented,  and  to  it,  or  persons  authorized 
by  it,  the  right  to  prospect  for,  mine,  and 
remove  the  coal  from  the  same  upon  com¬ 
pliance  with  the  conditions  and  subject  to 
the  provisions  and  limitations  of  the  act  of 
June  22,  1910  (36  Stat.  583). 

HOMESTEAD  ENTRY  OF  COAL  LANDS  IN 
ALABAMA 

§  102.14  Statutory  authority.  The 
act  of  April  23,  1912  (37  Stat.  90;  30 
U.  S.  C.  77)  makes  unreserved  public 
lands  containing  coal,  in  Alabama,  which 
were  withheld  from  homestead  entry  un¬ 
der  the  act  of  March  3,  1883  (22  Stat. 
487;  30  U.  S.  C.  171) ,  subject  to  homestead 
entry  with  a  reservation  of  the  coal 
deposits  to  the  United  States,  as  pro¬ 
vided  by  the  act  of  June  22,  1910  (36 
Stat.  583;  30  U.  S.  C.  83-85). 

§  102.15  Lands  to  which  applicable. 
The  lands  referred  to  in  the  act  of  April 
23,  1912,  include  all  tracts  which  were 
prior  to  March  3,  1883,  reported  as  con¬ 
taining  valuable  coal,  and  which  were 
not  under  the  provisions  of  the  act  of 
March  27,  1906  (34  Stat.  88;  30  U.  S.  C. 
172).  classified  as  agricultural  in  char¬ 
acter. 

§  102.16  Procedure  to  be  followed. 
Sections  102.6  to  102.13,  under  the  act 
of  June  22,  1910,  will  govern  proceedings 
with  reference  to  these  lands  so  far  as 
applicable. 

§  102.17  Notation  on  application  prior 
to  execution.  Prior  to  execution  of  a 
homestead  application  it  must  bear 
across  its  face  the  notation  provided  by 
§  102.13.  This  notation  may  not  be 
placed  upon  the  application  after  its  exe¬ 
cution  without  applicant’s  consent.  In 
the  absence  of  the  notation  the  applica¬ 
tion  will  be  treated  as  incomplete,  and 
the  applicant  will  be  allowed  the  usual 
time  to  perfect  same. 

§  102.18  Claimants  not  entitled  to 
protest  coal  character  of  land.  The  sec¬ 
ond  proviso  to  section  3  of  the  act  of  June 
22,  1910  (36  Stat.  584;  30  U.  S.  C.  85), 
has  no  application  to  the  Alabama  lands, 
and  claimants  are  not,  therefore,  en¬ 
titled  to  contest  the  classification  of  the 
land  and  disprove  its  coal  character. 
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AGRICULTURAL  ENTRY  OF  LANDS  WITHDRAWN, 
CLASSIFIED  OR  VALUABLE  FOR  PHOSPHATE, 
NITRATE,  POTASH,  OIL,  GAS,  ASPHALTIC 
MINERALS,  SODIUM  AND  SULPHUR 

§  102.19  Statutory,  authority,  (a) 
Section  1  of  the  act  of  July  17,  1914  (38 
Stat.  509;  30  U.  S.  C.  121),  authorizes 
the  appropriation,  location,  selection, 
entry,  or  purchase  under  the  nonmineral 
land  laws  of  the  United  States,  if  other¬ 
wise  available,  of  lands  withdrawn  or 
classified  as  phosphate,  nitrate,  potash, 
oil,  gas,  or  asphaltic  minerals,  or  which 
are  valuable  for  such  deposits,  whenever 
such  lands  are  sought  with  a  view  of  ob¬ 
taining  or  passing  title  with  a  reservation 
to  the  United  States  of  the  deposits  on 
account  of  which  the  lands  were  with¬ 
drawn,  classified,  or  reported  as  valuable, 
together  with  the  right  to  prospect  for, 
mine,  and  remove  the  same.  Any  form 
of  appropriation  under  the  proper  ap¬ 
plicable  nonmineral  land  laws  is  author¬ 
ized,  with  a  reservation  of  the  minerals 
as  specified,  to  the  same  extent  as  if  no 
withdrawal  or  classification  had  been 
made.  The  only  exception  is  that  no 
desert  land  entry  made  under  the  act 
shall  contain  more  than  160  acres. 

(b)  The  term  “person”  used  in  this 
act  will  be  interpreted  as  covering  a  State 
(see  ex  parte,  Utah,  38  L.  D.  245) ,  or  other 
corporation,  or  an  association  when  duly 
qualified. 

(c)  Under  the  proviso  in  section  2  of 
the  act  (38  Stat.  509;  30  U.  S.  C.  122) 
applications  for  land,  either  withdrawn 
or  classified,  may  be  presented  with  a 
view  of  proving  that  the  lands  applied 
for,  if  withdrawn,  are  not  of  the  char¬ 
acter  intended  to  be  included  in  the 
withdrawal,  or,  if  classified,  of  disproving 
the  classification  and  securing  patent 
free  from  reservations;  also,  claimants 
for  lands  withdrawn  or  classified  for  the 
specified  minerals  subsequent  to  location, 
selection,  entry,  or  purchase  have  the 
privilege  of  showing  at  any  time  before 
final  entry,  purchase,  or  approval  of  se¬ 
lection  or  location  that  the  lands  sought 
are  in  fact  nonmineral  in  character. 

(d)  Under  the  act  of  March  4,  1933 
(47  Stat.  1570;  30  U.  S.  C.  124),  lands 
withdrawn,  classified,  or  reported  as  val¬ 
uable  for  sodium  and/or  sulphur  are 
subject  to  entry,  filing,  or  selection,  if 
otherwise  available,  and  subject  to  the 
reservations,  provisions,  limitations  and 
conditions  of  the  act  of  July  17,  1914  (38 
Stat.  509;  30  U.  S.  C.  121-123),  sulphur 
lands  being  limited  to  the  States  of 
Louisiana  and  New  Mexico,  pursuant  to 
the  act  of  July  16,  1932  (47  Stat.  701;  30 
U.  S.  C.  271,  276). 

§  102.20  Lands  to  which  act  of  July 
17,  1914  is  applicable.  The  act  of  July 
17,  1914  is  general  and  comprehensive 
and  operates  in  all  the  States  containing 
public  lands  of  the  character  specified. 
It  does  not  apply  to  lands  in  the  Terri¬ 
tory  of  Alaska,  or  to  lands  in  the  United 
States  which  for  other  reasons  are  not 
available  or  which,  in  other  words,  are 
not  subject  to  entry.  This  statute  fully 
covers  the  field  included  in  the  special 
acts  of  August  24,  1912  (37  Stat.  496) , 
providing  for  certain  agricultural  entries 
and  selections  on  oil  and  gas  lands  in  the 
State  of  Utah,  and  of  February  27,  1913 
(37  Stat.  687),  authorizing  selections  by 


the  State  of  Idaho  of  phosphate  and  oil 
lands  in  that  State.  This  broad  and 
general  act  supersedes  and  displaces  said 
special  laws,  and  by  implication  works 
their  repeal.  Therefore,  all  entries,  se¬ 
lections,  or  locations  of  lands  of  the  char¬ 
acter  described  in  those  special  statutes 
made  in  the  States  mentioned  on  or  after 
date  of  this  general  act,  July  17,  1914, 
will  be  treated  as  within  the  scope  of  the 
latter  act,  and  will  be  adjudicated  there¬ 
under.  Also,  all  such  entries,  selections, 
or  locations  made  under  those  special 
acts  prior  to,  and  not  perfected  at,  that 
date  will  be  carried  to  completion,  ap¬ 
proved,  and  patented,  if  at  all,  under  the 
general  act. 

§  102.21  Practice  and  procedure.  The 
act  of  July  17,  1914  in  many  respects 
resembles  that  of  March  3,  1909  (35  Stat. 
844;  30  U.  S.  C.  81),  which  provides  for 
the  protection  of  the  surface  rights  of 
entrymen  upon  lands  subsequently  clas¬ 
sified,  claimed,  or  reported  as  coal  lands, 
and  also,  that  of  June  22,  1910  (36  Stat. 
583;  30  U.  S.  C.  83-85),  authorizing  cer¬ 
tain  forms  of  agricultural  entries  and 
selections  on  withdrawn  or  classified 
coal  lands.  The  general  instructions 
under  these  acts  as  set  forth  in  §§  102.1 
to  102.13  and  270.21  of  this  chapter  may 
be  followed,  so  far  as  applicable,  in  mat¬ 
ters  of  practice  and  procedure. 

§  102.22  Procedure  on  reports  as  to  oil 
and  gas,  involving  nonmineral  entries, 
prior  to  proof,  or  after  proof  and  prior 
to  patent,  (a)  Where  the  Geological 
Survey  reports  that  land  embraced  in  a 
nonmineral  entry  or  claim  on  which 
final  proof  has  not  been  submitted  or 
which  has  not  been  perfected  is  in  an 
area  in  which  valuable  deposits  of  oil  and 
gas  may  occur  because  of  the  absence  of 
reliable  evidence  that  the  land  is  affected 
by  geological  structure  unfavorable  to 
oil  and  gas  accumulation,  the  entryman 
or  claimant  will  be  allowed  30  days  from 
notice  to  furnish  consent  under  the  act 
of  July  17,  1914  (38  Stat.  509;  30  U.  S.  C. 
121-123),  or  to  apply  for  reclassification 
of  the  land  as  nonmineral,  submitting  a 
showing  therewith,  and  to  apply  for  a 
hearing  in  event  reclassification  is  denied, 
or  to  appeal.  He  must  be  advised  that 
if  a  hearing  is  ordered  the  burden  of 
proof  will  be  upon  him,  and  also  that  if 
he  shall  fail  to  take  one  of  the  actions 
indicated,  his  entry  or  claim  will  be  can¬ 
celed. 

(b)  In  a  case  where  acceptable  final 
proof  has  been  submitted,  or  a  claim  has 
been  perfected,  and  the  Geological  Survey 
thereafter  makes  report,  as  in  the  above 
or  similar  form,  such  report  will  not  be 
relied  upon  as  basis  for  adverse  proceed¬ 
ings  against  the  entry  or  claim  unless  the 
Government  is  prepared  to  assume  the 
burden  of  proving,  prima  facie,  that  the 
land  was  known  to  be  of  mineral  charac¬ 
ter,  at  the  date  of  acceptable  final  proof 
or  when  the  claim  was  completed,  accord¬ 
ing  to  the  established  criteria  for  deter¬ 
mining  mineral  from  nonmineral  lands, 
among  which  may  be  those  recognized 
by  the  Supreme  Court  in  the  case  of 
United  States  v.  Southern  Pacific  Com¬ 
pany  et  al.  (251  U.  S.  1,  64  L.  ed.  97).  If 
the  Government  is  thus  prepared  to  as¬ 
sume  such  burden  of  proof,  the  Bureau  of 
Land  Management  will  institute  adverse 


proceedings  against  the  entry  or  claim 
making  a  charge  to  that  effect,  giving 
the  entryman  or  claimant  the  option  of 
refuting  the  charge  in  accordance  with 
Part  222  of  this  chapter  or  of  consenting 
to  the  reservation  of  the  oil  and  gas  to 
the  United  States,  and  thereby  avoiding 
the  expense  of  litigation.  The  entryman 
or  claimant  will  be  advised  that  in  the 
event  hearing  is  had,  the  burden  of  proof 
will  be  upon  the  Government;  also,  that  if 
he  shall  fail  to  make  answer  or  to  exercise 
the  option  offered  him  within  the  time 
allowed,  the  entry  or  claim  will  be  can¬ 
celed  without  further  notice. 

Cross  Reference:  For  Geological  Survey 
classification  of  public  coal  lands,  see  30  CFR 
Part  201. 

§  102.23  Patent  with  reservation. 
Section  3  of  the  act  of  July  17,  1914  (38 
Stat.  510;  30  U.  S.  C.  123)  is  both  retro-  ! 
spective  and  prospective,  and  under  it 
any  person  who  prior  to  the  act,  had 
applied,  or  who  after  the  passage  of  the 
act,  shall  apply  for  lands  which  are  sub¬ 
sequently  withdrawn,  classified  or  re¬ 
ported  as  being  valuable  for  the  specified 
minerals,  and  which  are  otherwise  avail¬ 
able,  may  upon  application  therefor,  and 
the  making  of  satisfactory  proof,  receive 
a  patent  with  a  reservation.  In  this 
particular  the  statute  is  quite  similar  to 
that  of  March  3,  1909  (35  Stat.  844;  30 
U.  S.  C.  81),  and  the  disposition  of  such 
cases  will  follow  the  practice  under  that 
act  insofar  as  the  same  is  applicable. 

§  102.24  Notations  on  applications; 
statements  in  orders  of  withdrawal,  (a) 
All  applications  to  locate,  select,  enter, 
or  purchase  lands  under  the  act  of  July 
17,  1914,  before  being  accepted  and  filed 
by  the  manager,  must  have  written, 
stamped,  or  printed  upon  their  face  the 
following: 

Application  made  in  accordance  with,  and 
subject  to  the  provisions  and  reservations  of 
the  act  of  July  17,  1914  (38  3tat.  509). 

(b)  Orders  of  withdrawal  under  the 
Reclamation  Act  of  lands  withdrawn, 
classified,  or  reported  as  valuable  for  the 
specified  minerals  with  a  view  to  passing 
title  to  the  same  in  accordance  v/ith  the 
terms  of  this  act,  will  state  that  such 
withdrawal  is  made  in  accordance  with 
and  subject  to  the  provisions  and  reserva¬ 
tions  of  the  act  of  July  17,  1914. 

5  102.25  Reservations  in  patents. 
There  will  be  incorporated  in  patents 
issued  to  nonmineral  claimants  under 
this  act  the  following: 

Excepting  and  reserving,  however,  to  the 
United  States  all  the  f  deposit  on  account  of 
which  the  lands  are  withdrawn,  classified,  or 
reported  as  valuable — phosphate,  oil.  or  other 
mineral,  as  the  case  may  be)  in  the  lands 
so  patented,  and  to  it,  or  persons  authorized 
by  It,  the  right  to  prospect  for,  mine,  and 
remove  such  deposits  from  the  same  upon 
compliance  with  the  conditions  and  subjec: 
to  the  provisions  and  limitations  of  the  act 
of  July  17,  1914  (38  Stat.  509). 

§  102.26  Disposition  of  reserved  d?- 
posits;  protection  of  surface  claimant 
The  act  of  July  17,  1914,  provides  that 
the  deposits  reserved  in  agricultural  pat¬ 
ents  issued  thereunder  shall  be  “subject 
to  disposal  by  the  United  States  only  a> 
shall  be  hereafter  expressly  directed  by 
law.”  Provisions  are  made  in  the  act  for 
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the  protection  of  the  surface  owner 
gainst  damage  to  his  crops  and  im¬ 
provements  on  the  land  by  reason  of 
prospecting  for,  mining,  and  removing 
such  reserved  mineral  deposits. 

§  102.27  Restricted  patent  to  issue  or 
ditry  wM  be  canceled.  Nonmineral 
claimants  who  are  or  may  be  affected  by 
withdrawals  or  classifications  made  or 
which  shall  be  made,  subsequent  to  their 
locations’,  selections,  entries,  or  pur¬ 
chases,  upon  submission  of  satisfactory 
proof  of  compliance  with  the  laws  under 
which  they  claim,  unless  the  withdrawal 
be  revoked  or  the  classification  set  aside 
I  prior  to  the  issuance  of  patent,  or  unless 
they  show  that  the  lands  embraced  in 
their  claims  are  in  fact  nonmineral,  shall 
be  entitled  to  the  patent  authorized  to  be 
issued  by  section  3  of  the  act  of  July  17, 
1914  (38  Stat.  510;  30  U.  S.  C.  123)  upon 
the  filing  of  an  application  therefor. 
Such  claimant  will  be  notified  of  his 
right  to  such  a  patent,  and  upon  failure 
to  file  within  30  days  his  application 
therefor  or  to  apply  for  a  classification 
of  the  land  as  nonmineral,  the  entry  will 
be  canceled. 

U02.28  Applications  to  disprove 
classification  of  land;  hearing  thereon .* 

(a)  (1)  The  proviso  to  section  2  of  the 
act  of  July  17,  1914  (38  Stat.  509;  30 
U.S.C.  122),  allows  any  qualified  person 
to  present  an  application  to  locate,  select, 
enter,  or  purchase,  under  the  land  laws 
of  the  United  States,  lands  which  are 
withdrawn  or  classified  as  phosphate, 
nitrate,  potash,  oil,  gas,  or  asphaltic 
minerals,  with  a  view  to  obtaining  a  pat¬ 
ent  thereunder  without  reservation.  An 
applicant  under  this  proviso  must  sub¬ 
mit  with  his  application  a  request  for  a 
classification  of  the  land  as  nonmineral, 
filing  therewith  a  showing,  preferably 
the  statements  of  experts  or  practical 
miners,  of  the  facts  upon  which  is 
founded  the  knowledge  or  belief  that  the 
I  land  applied  for  is  not  valuable  for  the 
mineral  on  account  of  which  it  was  with¬ 
drawn  or  classified. 

(2)  Applications  to  locate,  select,  en¬ 
ter,  or  purchase  lands  so  withdrawn  or 
classified,  which  are  not  filed  under  the 
provisions  of  section  1  of  the  act  (38  Stat. 
509;  30  U.  S.  C.  121) ,  and  are  not  accom¬ 
panied  by  request  for  classification  as 
nonmineral  of  the  land  applied  for,  and 
the  evidence  required  herein  to  be  filed 
*ith  such  request,  will  be  rejected  by  the 

|  manager  and  the  applicant  allcwed  30 
days  from  notice  within  which  to  amend 
his  application  to  take  a  limited  patent 
for  the  land  in  accordance  with  and  sub¬ 
let  to  the  provisions  of  the  act,  or  to  file 
request  for  classification  thereof  as  non- 
mmeral,  accompanied  by  the  necessary 
evidence. 

(3)  If  upon  the  showing  made,  and 
such  other  inquiry  as  may  be  deemed 
proper,  a  restoration  of  the  land,  where 

drawn,  be  secured,  or  a  reclassifica- 
,101\as  nonmineral  be  made,  where  the 
_  has  been  classified,  the  nonmineral 

I  in*8  *001  makes  it  a  crime  for 

I  y  ^ersou  kn°wingly  and  willfully  to  make 
I  St  dePartment  or  agency  of  the  United 
I  stat  S  any  false-  fictitious  or  fraudulent 
I  t,Mm^nts  or  representations  as  to  any  mat- 
I  within  its  Jurisdiction. 


application,  in  the  absence  of  other  ob¬ 
jection,  will  be  allowed. 

(4)  If  the  application  be  denied  the 

applicant  may,  within  30  days  from 
notice  of  such  denial,  apply  to  the  land 
office  for  a  hearing  to  disprove  the  classi¬ 
fication.  When  a  hearing  is  applied  for, 
the  manager  will  proceed  therewith 
under  the  Rules  of  Practice,  Part  221 
of  this  chapter.  If  the  applicant  fails 
to  apply  for  a  hearing  within  the 
time  allowed,  the  application  to  locate, 
select,  enter  or  purchase  will  be  finally 
rejected.  , 

(5)  The  rejection  of  the  application, 
however,  will  not  preclude  the  applicant 
from  filing  application  to  locate,  select, 
enter  or  purchase  the  land  in  accordance 
with  and  subject  to  the  provisions  and 
reservations  of  said  act. 

(b)  (1)  Under  this  proviso,  persons 
who  have  located,  entered,  selected,  or 
purchased  lands  subsequently  withdrawn 
or  classified  as  valuable  for  said  mineral 
deposits,  are  allowed  the  privilege  of 
showing,  at  any  time  before  final  entry, 
purchase,  or  approval  of  selection  or 
location,  that  the  lands  are  in  fact  non¬ 
mineral  in  character. 

(2)  Claimants  to  whom  this  provision 
is  applicable  may,  therefore,  file  in  the 
proper  land  office  application  for  a 
classification  of  the  land  as  nonmineral, 
together  with  the  evidence  prescribed 
herein  to  be  filed  by  an  original  applicant 
with  his  request  for  classification.  If 
the  application  be  denied,  the  claimant 
will  be  allowed  30  days  from  notice  of 
such  denial  w  ithin  which  to  make  appli¬ 
cation  to  the  land  office  for  a  hearing 
to  establish  the  nonmineral  character 
of  the  land.  When  a  hearing  is  applied 
for  the  manager  will  proceed  therewith 
under  the  Rules  of  Practice,  Part  221  of 
this  chapter. 

§  102.29  Burden  of  proof .  (a)  Where 
application  is  made  to  enter,  locate,  or 
select  lands  withdrawn  or  classified  as 
valuable  for  or  on  account  of  any  of  the 
minerals  specified  in  the  act  of  July  17, 
1914  (38  Stat.  509;  30  U.  S.  C.  121-123)  as 
supplemented  by  the  act  of  March  4, 1933 
(47  Stat.  1570;  30  U.  S.  C.  124),  the  bur¬ 
den  of  proof  to  show  that  said  lands  are 
not  of  the  character  of  those  intended  to 
be  withdrawn  or  that  the  classification  as 
such  was  and  is  erroneous  and  improper 
in  point  of  fact  will  rest  upon  and  be 
borne  by  the  applicant  in  the  event  that 
he  shall  undertake  to  establish,  at  a 
hearing  ordered  and  held  for  that  pur¬ 
pose,  the  truth  of  the  allegations  made 
by  him  in  that  behalf. 

(b)  A  withdrawal  or  classification  will 
be  deemed  prima  facie  evidence  of  the 
character  of  the  land  covered  thereby  for 
the  purposes  of  this  act.  Where  any  non¬ 
mineral  application  to  select,  locate,  en¬ 
ter,  or  purchase  has  preceded  the  with¬ 
drawal  or  classification  and  is  incomplete 
and  unperfected  at  such  date,  the  claim¬ 
ant,  not  then  having  obtained  a  vested 
right  in  the  land,  must  take  patent  with 
a  reservation  or  sustain  the  burden  of 
showing  at  a  hearing,  if  one  be  ordered, 
that  the  land  is  in  fact  nonmineral  in 
character  and  therefore  erroneously  clas¬ 
sified  or  not  of  the  character  intended  to 
be  included  in  the  withdrawal.  Where 
the  agricultural  claimant  has  completed 


and  perfected  his  claim  and  becomes 
possessed  of  a  vested  right  in  the  land, 
which  subsequent  thereto  is  withdrawn  or 
classified,  the  burden  will  rest  upon  the 
Government  to  show  that  the  land  is  in 
fact  mineral  in  character  and  was  so 
known  at  the  date  of  final  completion  and 
perfection  of  the  claim.  (See  Charles  W. 
Pelham  (39  L.  D.  201).) 

CONDITIONS  GOVERNING  THE  ALLOWANCE  OF 
NONMINERAL  APPLICATIONS  FOR  LANDS 
EMBRACED  IN  MINERAL  PERMITS  OR 
LEASES,  OR  CLASSIFIED,  WITHDRAWN  OR 
REPORTED  AS  VALUABLE  FOR  ANY  MINERAL 
SUBJECT  TO  LEASE 

§  102.30  Disposition  of  surface  discre¬ 
tionary  as  to  lands  embraced  in  mineral 
permits  and  leases  or  classified,  with¬ 
drawn,  or  reported  as  valuable  for  any 
mineral  subject  to  lease.  Section  29  of 
the  Mineral  Leasing  Act  of  February  25, 
1920  (41  Stat.  449;  30  U.  S.  C.  1G6)  and 
the  act  of  March  4,  1933  (47  Stat.  1570; 
30  U.  S.  C.  124)  grant  the  Secretary  of 
the  Interior  complete  discretion  to  deter¬ 
mine  whether  the  surface  of  public  lands 
embraced  in  mineral  permits  or  leases, 
or  in  applications  for  such  permits  or 
leases,  or  classified,  withdrawn,  or  re¬ 
ported  as  valuable  for  any  leasable  min¬ 
eral,  or  lying  within  the  geologic  struc¬ 
ture  of  a  field,  should  be  disposed  of. 
Accordingly,  where  a  nonmineral  appli¬ 
cation  is  filed,  in  the  continental  United 
States,1  for  any  of  such  described  lands, 
the  nonmineral  application  may  be 
allowed  only  if  it  is  determined  by  the 
proper  officer,  with  the  concurrence  of 
the  Director,  Geological  Survey,  that  the 
disposal  of  the  lands  under  the  nonmin¬ 
eral  application  will  not  unreasonably 
interfere  with  current  or  contemplated 
operations  under  the  Mineral  Leasing 
Acts.  Appeals  from  any  decision  of  the 
Director.  Bureau  of  Land  Management, 
or  other  officer,  may  be  taken  by  any 
affected  party  in  accordance  with  the 
Rules  of  Practice  Part  221  of  this 
chapter. 

§  102.31  Definition  of  prior  mineral 
claim.  As  used  in  §§  102.36  to  102.38, 
inclusive,  a  mineral  claim  is  “prior” 
where  an  application  for  a  mineral  per¬ 
mit  or  lease  has  been  filed  before  either 
the  filing  of  a  complete  nonmineral  ap¬ 
plication  for  part  or  all  of  the  same  land, 
or  before  the  classification  of  that  land 
for  the  purposes  requested  by  that  non¬ 
mineral  applicant:  Provided,  That  the 
nonmineral  application  is  not  either  for: 

(a)  A  State  exchange  under  section  8 
of  the  Taylor  Grazing  Act  (48  Stat.  1269; 
43  U.  S.  C.  315g) ,  as  amended,  filed  prior 
to  such  mineral  claim;  or 

(b)  A  reclamation  homestead  under 
the  Reclamation  Act  of  June  17, 1902  (32 


1  Sections  102.30  to  102.34,  apply  to  all 
public  land  States,  including,  though  not 
limited  to,  those  States  which  are  spe¬ 
cifically  excepted  by  statute  from  the  opera¬ 
tion  of  the  mining  laws,  but  which  are  cov¬ 
ered  by  the  Mineral  Leasing  Act  of  February 
25,  1920  (41  Stat.  437;  30  U.  S.  C.  181)  (48 
L.  D.  629,  Apr.  8,  1922).  Sections  102.30  to 
102.34  do  not  apply,  however,  to  public  do¬ 
main  lands  in  Alaska,  which  are  governed  by 
§  66.2  of  this  chapter. 
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Stat.  338,  43  U.  S.  C.  372  et  seq.) 
for  lands  applied  for  by  a  mineral  claim¬ 
ant  under  the  Leasing  Act  after  with¬ 
drawal  for  reclamation  purposes. 

§  102.32  Notation  in  notice  of  allow¬ 
ance  of  nonmineral  application.  Wher¬ 
ever  the  mineral  claim  is  “prior”,  the 
f  ilowing  notation  will  be  made  in  the 
notice  of  allowance  of  the  nonmineral 
application,  as  well  as  on  the  original 
copy  of  that  nonmineral  application: 

This  land  is  subject  to  the  right  of  any 
prior  mineral  permittee  or  lessee,  or  of  any 
prior  applicant  for  a  mineral  permit  or  lease, 
to  occupy  and  use  so  much  of  the  surface 
of  the  lands  as  may  be  reasonab'y  required 
for  mineral  leasing  operations,  without  liabil¬ 
ity  to  the  nonmineral  entryman  or  patentee 
for  crop  and  Improvement  damages  resulting 
from  such  mineral  activity. 

§  102.33  Notation  on  final  certificate 
and  patent,  (a)  Wherever  a  nonmineral 
application,  which  is  affected  by  the  no¬ 
tation  described  in  §  102.32,  proceeds  to 
issuance  of  final  certificate  and  patent, 
and  at  the  time  of  such  issuance  there  is 
outstanding  a  mineral  lease,  permit,  or 
application  therefor,  based  on  a  “prior” 
mineral  claim,  such  final  certificate  and 
patent  will  indicate  that  they  are  subject 
to  the  act  of  March  4, 1933  (47  Stat.  1570; 
30  U.  S.  C.  124). 

(b)  Such  final  certificate  and  patent 
will  indicate  that  they  are  also  subject  to 
the  provisions  and  limitations  of  section 
29,  act  of  February  25,  1920  (41  Stat.  449; 
30  U.  S.  C.  186) ,  if,  when  the  final  certifi¬ 
cate  or  patent  issues,  there  is  outstand¬ 
ing  a  mineral  lease  or  permit  based  on  a 
“prior”  mineral  claim. 

§  102.34  Compensation  for  damages 
by  mineral  claimant.  In  any  case  where 
there  is  no  “prior”  mineral  claim,  any 
person  obtaining  authority  to  prospect 
for,  mine  or  remove  the  reserved  mineral 
deposits  will  be  liable  to  the  entryman, 
selector  or  patentee  of  the  surface  for 
any  damages  to  crops  or  improvements 
which  may  result  from  his  prospecting 
or  mining  operations  on  the  land. 


Part  103— Entries  Subject  to  Section 
24  of  Federal  Power  Act 

APPLICATIONS  AND  ENTRIES  CONFLICTING  WITH 
LANDS  RESERVED  OR  CLASSIFIED  AS  POWER  SUES, 
OR  COVERED  BY  POWER  APPLICATIONS 

Sec. 

103.1  Statutory  authority. 

103.2  Application  for  restoration  of  with¬ 

drawn  lands. 

103.3  Rights  to  withdrawn  lands  which  may 

be  recognized. 

103.4  Lands  occupying  status  of  withdrawn 

lands. 

GENERAL  DETERMINATION  UNDER  SECTION  24  OF 
FEDERAL  POWER  ACT  AS  TO  LANDS  APPLIED  FOR. 
OCCUPIED,  AND  USED  FOR  TRANSMISSION-LINE 
PURPOSES 

103.5  General  determination;  exception. 

Authority:  §§  103.1  to  103.5  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  applications  and 
entries,  Alaska,  see  Part  60  of  this  chapter. 
For  rights  of  way  for  power  projects  and  for 
power  transmission  lines,  see  Part  245  of  this 
chapter.  For  regulations  of  the  Federal 
Power  Commission,  see  18  CFR  Chapter  I. 
For  rights  of  way  over  Indian  lands;  power 
projects;  see  Indians,  25  CFR  256.42-256.44. 


APPLICATIONS  AND  ENTRIES  CONFLICTING 
WITH  LANDS  RESERVED  OR  CLASSIFIED  AS 
POWER  SITES,  OR  COVERED  BY  POWER 
APPLICATIONS 

§  103.1  Statutory  authority.  Section 
24  of  the  Federal  Power  Act  of  June  10, 
1920  (41  Stat.  1075,  as  amended,  49  Stat. 
846;  16  U.  S.  C.  818),  provides  that 
any  lands  of  the  United  States  in¬ 
cluded  in  an  application  for  power  de¬ 
velopment,  under  said  act,  shall  be  re¬ 
served  from  entry,  location,  or  other 
disposal  under  the  laws  of  the  United 
States,  until  otherwise  directed  by  the 
Federal  Power  Commission  or  by  Con¬ 
gress.  It  also  provides  that  whenever 
the  said  Commission  shall  determine 
that  the  value  of  any  lands  withdrawn 
or  classified  for  power  purposes  will  not 
be  injured  or  destroyed  for  such  pur¬ 
poses  by  location,  entry  or  selection  under 
the  public  land  laws,  the  Secretary  of 
the  Interior  shall  declare  such  lands 
open  to  location,  entry  or  selection,  sub¬ 
ject  to  and  with  a  reservation  of  the 
right  of  the  United  States  or  its  permit¬ 
tees  or  licensees  to  enter  upon,  occupy 
and  use  any  or  all  of  such  lands  for 
power  purposes. 

§  103.2  Application  for  restoration  of 
withdrawn  lands.  Whenever  the  man¬ 
ager  finds  it  necessary  to  reject  an  ap¬ 
plication,  he  should  inform  the  applicant 
that  he  is  at  liberty  to  file  an  applica¬ 
tion  for  the  restoration  of  such  with¬ 
drawn  lands,  under  the  provisions  of 
section  24  of  the  Federal  Power  Act,  but 
that  favorable  action  upon  such  appli¬ 
cation  will  not  give  the  applicant  any 
preference  right,  or  right  to  preferential 
treatment  if  or  when  the  lands  are  finally 
restored. 

§  103.3  Rights  to  withdrawn  lands 
which  may  be  recognized,  (a)  With¬ 
drawn  public  lands  are  not  subject  to 
lease,  or  other  disposition,  other  than 
such  as  is  specifically  recognized  by  the 
Federal  Power  Act  and  there  is  no  way 
to  acquire  preference  rights,  preferential 
treatment,  or  equitable  or  legal  prefer¬ 
ence,  excepting  where  legal  or  equitable 
rights  were  acquired  before  the,  with¬ 
drawal  of  the  land,  and  that,  in  all  cases 
where  such  rights  are  claimed,  careful 
investigation  as  to  its  bona  tides  will  be 
made  before  it  is  recognized. 

(b)  While  the  act  of  June  25,  1910  (36 
Stat.  847;  43  U.  S.  C.  141-143),  allows 
metalliferous  mineral  explorations  and 
applications  based  thereon,  the  act  of 
June  10,  1920  makes  no  exceptions. 

(c)  Any  mineral  application  or  loca¬ 
tion,  based  upon  discoveries  made  sub¬ 
sequent  to  June  10,  1920,  which  is  in 
conflict  with  lands  reserved  or  classified 
as  power  sites,  will  be  rejected  by  the 
manager,  subject  to  appeal. 

(d)  If  the  application  alleges  a  valid 
location  made  prior  to  the  date  of  the 
act  of  June  10,  1920,  and  is  accompanied 
by  a  corroborated  statement  attesting  the 
fact,  the  patent  proceedings  may  be 
prosecuted  to  completion.  The  proof 
should  be  considered  upon  its  merits, 
and,  if  found  regular,  final  certificate 
may  issue  although  a  protest  may  have 
been  filed  by  the  authorized  officer;  but 
the  claimant  should  be  advised  in  such 
cases  that  patent  will  be  withheld  pend¬ 


ing  a  report  upon  the  bona  fides  of  the 
claim. 

§  103.4  Lands  occupying  status  of 
withdrawn  lands.  Lands  within  final 
hydroelectric  power  permits  under  the 
act  of  February  15,  1901  (31  Stat.  790 
43  U.  S.  C.  959) ,  or  transmission-line  peri 
mits  or  approved  rights-of-way,  whether 
under  said  act  of  February  15,  1901  or 
the  act  of  March  4,  1911  (36  Stat  P53 
16  U.  S.  C.  5,  420,  523,  43  U.  S.  C.  961) 
are  deemed  “classified  as  valuabie  for 
power  purposes,”  and,  whether  with¬ 
drawn  as  power-site  reserves  or  not 
occupy  the  status  of  withdrawn  lands. 

GENERAL  DETERMINATION  UNDER  SECTION  24 
OF  FEDERAL  POWER  ACT  AS  TO  LANDS  AP¬ 
PLIED  FOR,  OCCUPIED,  AND  USED  FOE 
TRANSMISSION-LINE  PURPOSES 

§  103.5  General  determination ;  ex¬ 
ception.  (a)  The  executive  secretary  of 
the  Federal  Power  Commission  having 
called  to  the  attention  of  the  Commission 
the  desirability  of  making  a  general  de¬ 
termination  under  the  provisions  of  sec¬ 
tion  24  of  the  Federal  Water  Power  Act1 
with  respect  to  lands  of  the  United 
States  theretofore  or  thereafter  reserved 
or  classified  as  power  sites  wh’ch  are  ap- 
plied  for,  or  occupied  and  used  for,  trans¬ 
mission-line  purposes  only,  the  Commis¬ 
sion  at  its  meeting  of  April  17, 1922,  voted 
as  follows: 

(1)  That  where  lands  of  the  United  States 
have  heretofore  been,  or  hereafter  may  be, 
reserved  or  classified  as  power  sites,  such 
reservation  or  classification  being  made  solely 
because  such  lands  are  either  occupied  by 
power  transmission  lines  or  their  occupancy 
and  use  for  such  purposes  has  been  applied 
for  or  authorized  under  appropriate  laws  of 
the  United  States,  and  such  lands  have  other¬ 
wise  no  value  for  power  purposes,  and  are 
not  occupied  In  trespass,  the  commission  de¬ 
termines  that  the  value  of  such  lands  so  re¬ 
served  or  classified  or  so  applied  for  or  au¬ 
thorized,  will  not  be  injured  or  destroyed  for 
the  purposes  of  power  development  by  loca¬ 
tion,  entry  or  selection  under  the  public  Ifnd 
laws,  subject  to  the  reservation  of  section  24 
of  the  Federal  Water  Power  Act. 

(2)  That  when  notice  Is  given  to  the  Sec¬ 
retary  of  the  Interior  of  reservations  made 
under  the  provisions  of  section  24  of  the  Fed¬ 
eral  Water  Power  Act,  such  notice  shall  indi¬ 
cate  what  lands  so  reserved,  If  any,  may,  In 
accordance  with  the  determination  of  the 
preceding  paragraph,  be  declared  open  to 
location,  entry,  or  selection  subject  to  the 
reservation  of  said  section  24. 

(b)  Where  the  Bureau  finds  that 
lands  applied  for  are  occupied  in  tres¬ 
pass,  the  application  will  be  referred  to 
the  Federal  Power  Commission  for  such 
action  as  it  deems  to  be  appropriate  to 
the  particular  circumstances  existing  in 
the  case. 


Part  104 — Amendments 

Sec. 

104.1  Statutory  authority. 

104.2  Application  to  amend;  form;  when 

filed. 

104.3  Nature  and  source  of  error;  goon 

faith. 


1  The  act  of  Aug.  26,  1935  (49  Stat.  838;  1« 
U.  S.  C.  796  et  seq.)  amended  the  Federa1 
Water  Power  Act  of  June  10,  1920  (41  Stt 
1063;  16  U.  S.  C.  791-823)  and  changed 
short  title  to  the  “Federal  Power  Act.’* 
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!Q4  4  Showing  required  that  no  timber  has 
been  removed,  etc. 

j04  5  Showing  required  as  to  ownership; 
deed  of  reconveyance. 

104.6  Application  to  be  corroborated  and 

verified. 

104.7  [  Reserved] 

134.8  Publication  of  notice;  statements  of 

witnesses. 

104.9  Amendments  in  exercise  of  equitable 

powers. 

104.10  Amendment  to  enlarge  area  of 

desert-land  entry. 

104.11  Conditions  governing  amendments 

in  exercise  of  equitable  powers; 
amendments  involving  homestead 
and  desert-land  entries  of  adjoin¬ 
ing  lands. 

104.12  Evidence  of  water-right  to  accom¬ 

pany  application  to  amend  desert- 
land  entry. 

104.13  Entry  improperly  allowed  not  to  be 

amended. 

104.14  When  amendment  becomes  effective. 

Authority:  §§  104.1  to  104.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  applications  and 
entries,  Alaska;  see  Part  60  of  this  chapter. 

For  desert-land  entries,  see  Part  232  of  this 
chapter.  For  general  regulations  involving 
applications  and  entries,  see  Part  101  of  this 
chapter.  For  homesteads  generally,  see  Part 
166  of  this  chapter.  For  patents,  see  Part 
108  of  this  chapter.  For  timber  and  stone 
entries,  see  Part  285  of  this  chapter. 

§  104.1  Statutory  authority.  Section 
2372,  United  States  Revised  Statutes,  as 
amended  by  the  act  of  Congress  approved 
February  24,  1909  (35  Stat.  645;  43 
U.  S.  C.  697),  authorizes  the  amendment 
of  entries  and  patents  for  the  purpose  of 
correcting  errors  pertaining  to  the  de¬ 
scription  of  the  lands  entered  and  in¬ 
tended  to  be  entered. 

§  104  2  Application  to  amend;  form; 
where  filed. 1  Application  for  amendment 
must  be  filed  in  the  proper  land  office 
in  the  State  or  Territory,  or  for  lands 
ib  a  State  in  which  there  is  no  land 
office  with  the  Bureau  of  Land  Manage¬ 
ment,  Washington  25,  D.  C.t  except  ap¬ 
plications  for  lands  in  North  or  South 
Dakota  shall  be  filed  in  the  land  office  at 
Billings,  Montana,  applications  for  lands 
in  Nebraska  or  Kansas  must  be  filed  in 
the  land  office  at  Cheyenne,  Wyoming 
and  for  lands  in  Oklahoma  in  the  land 
office  at  Santa  Fe,  New  Mexico.  The  ap¬ 
plication  should  be  substantially  in  ac¬ 
cordance  with  Form  4-005.  This  form 
may  be  used  for  the  amendment  of  non- 
mineral  entries  where  the  applicant  is 
either  the  original  entryman,  the  as¬ 
signee,  or  transferee,  by  making  such 
modifications  as  the  facts  may  justify. 
Each  application  must  be  signed  by  the 
applicant  and  corroborating  witnesses, 
and  must  describe  the  land  erroneously 
entered,  as  well  as  that  desired  by  way  of 
amendment,  by  subdivision,  section, 
township,  and  range;  and  where  the  land 
originally  intended  to  be  entered  has 
been  disposed  of  the  applicant  must 
describe  that  land  also  and  show  why  he 
|  can  not  obtain  it. 

1 18  U.  S.  C.  1001  makes  It  a  crime  for 
n7  person  knowingly  and  willfully  to  make 
any  department  or  agency  of  the  United 
stai^8  an^  false*  fictitious  or  fraudulent 
tatements  or  representations  as  to  any  mat- 
**  within  its  jurisdiction. 


8  104.3  Nature  and  source  of  error; 
good  faith.  The  application  must  con¬ 
tain  a  full  statement  of  all  the  facts  and 
circumstances,  showing  how  the  mistake 
occurred  and  what  precautions  were 
taken  prior  to  the  filing  of  the  erroneous 
entry,  selection,  or  location,  to  avoid  er¬ 
ror  in  the  description.  The  showing  in 
this  regard  must  be  complete,  because  no 
amendment  will  be  allowed  unless  it  is 
made  to  appear  that  proper  precaution 
was  taken  to  avoid  error  at  the  time  of 
making  the  original  entry,  location,  or 
selection;  and  where  there  has  been  un¬ 
due  delay  in  applying  for  amendment, 
the  application  will  be  closeh'  scrutinized, 
and  will  not  be  allowed  unless  the  utmost 
good  faith  is  shown,  and  the  delay  ex¬ 
plained. 

§  104.4  Showing  required  that  no 
timber  has  been  removed,  etc.  The  ap¬ 
plication  must  also  show  that  no  timber 
or  other  thing  of  value  has  been  taken 
from  the  land  erroneously  entered,  lo¬ 
cated,  or  selected;  that  the  land  sought 
by  way  of  amendment  is  not  occupied  or 
claimed  by  any  adverse  claimant;  that 
it  is  of  the  character  contemplated  by 
the  law  under  which  the  claim  is  pre¬ 
sented,  and  in  cases  of  nonmineral 
claims,  the  kind  and  quantity  of  timber 
on  each  legal  subdivision  applied  for 
must  be  stated. 

§  104.5  Showing  required  as  to  oum- 
ership;  deed  of  reconveyance .*  Where 
no  final  certificate  has  been  issued  and 
the  amendment  is  sought  by  the  original 
claimant,  it  must  be  shown  that  the  land 
embraced  in  the  erroneous  entry,  loca¬ 
tion,  or  selection  has  not  been  sold,  as¬ 
signed,  relinquished,  or  in  any  way  en¬ 
cumbered,  and  for  this  purpose  the  state¬ 
ment  of  the  applicant,  corroborated  as 
provided  for  in  §  104.6,  will  be  sufficient; 
but  where  final  certificate  has  issued,  or 
where  amendment  is  sought  by  a  trans¬ 
feree,  it  must  be  shown  by  a  certificate 
from  the  proper  recording  officer  of  the 
county  in  which  the  land  is  situated,  or 
by  satisfactory  abstract  of  title,  that  the 
applicant  is  the  owner  of  such  land  under 
the  entry,  location,  or  selection,  as  the 
case  may  be,  and  it  must  also  be  shown 
that  there  are  no  liens,  unpaid  taxes,  or 
other  encumbrance  charged  against  the 
land.  Where  patent  has  been  issued,  re¬ 
conveyance  of  the  land  embraced  in  the 
patent  must  be  made  by  deed  executed 
by  the  claimant,  and  also  by  his  wife,  if 
he  be  married,  in  accordance  with  the 
laws  governing  the  execution  of  deeds  for 
the  conveyance  of  real  estate  in  the  State 
in  which  the  land  is  situated,  such  deed 
to  be  accompanied  by  a  satisfactory  ab¬ 
stract  of  title  or  a  certificate  from  the 
register  of  deeds  in  and  for  the  county 
in  which  the  land  is  situated,  showing 
the  title  to  be  clear  and  free  of  en¬ 
cumbrance. 


1  Where  application  for  issuance  of  amend¬ 
ed  patent  is  made  by  the  transferee  of  the 
original  patentee,  the  new  patent  may  be  is¬ 
sued  in  the  name  of  the  transferee.  (Instr. 
Nov.  13,  1925,  51  L.  D.  281) .  Similarly,  patent 
may  be  issued  to  the  transferee  of  the  entry- 
man  of  an  unpatented  entry  which  has  been 
amended  after  issuance  of  final  certificate 
but  before  issuance  of  patent.  (Instr.  Jan. 
22,  1926,  51  L.  D.  335). 


§  104.6  Application  to  be  corroborated 
and  verified.  The  statement  of  the  ap¬ 
plicant  must  be  corroborated  by  at  least 
two  witnesses  who  have  been  well  ac¬ 
quainted  with  him  for  a  sufficient  length 
of  time  to  enable  them  to  testify  as  to 
the  character  and  reputation  of  the  ap¬ 
plicant  for  truth  and  veracity.  At  least 
one  witness  must  verify  the  allegations 
of  the  application  on  his  personal  knowl¬ 
edge  of  the  facts  therein  stated,  so  far 
as  such  facts  may  well  be  known  to  any¬ 
one  other  than  the  applicant,  and  as  to 
other  facts,  including  those  concerning 
the  applicant’s  intent  or  purpose,  such 
witness  may  testify  on  information  and 
belief. 

§  104.7  [Reserved.] 

§  104.8  Publication  of  notice ;  state - 
ments  of  witnesses.  Where  amendments 
are  allowed  of  claims  upon  which  final 
proof  has  been  submitted  and  publication 
or  posting  of  notice  is  required,  republi¬ 
cation  of  notice  applicable  to  the  class 
of  entry  for  which  application  to  amend 
is  made  will  be  required;  and  if  the  land 
sought  by  way  of  amendment  is  the  land 
originally  intended  to  be  entered,  the 
witnesses  who  testified  when  the  final 
proof  was  made  on  the  erroneous  entry 
must  submit  statements,  showing  that 
the  land  described  in  the  application  for 
amendment  is  the  same  land  to  which 
they  intended  to  refer  in  their  testimony, 
formerly  given.  If,  however,  the  same 
witnesses  can  not  be  secured,  or  if  the 
land  sought  by  way  of  amendment  is  not 
the  land  originally  intended  to  be  en¬ 
tered,  new  proof  must  be  made. 

§  104.9  Amendments  in  exercise  of 
equitable  powers.  The  statute  to  which 
§§  104.1-104.6  refer,  does  not,  in  terms, 
provide  for  amendment  of  an  entry,  se¬ 
lection,  or  location  for  the  purpose  of 
correcting  any  error  other  than  such  as 
affects  and  pertains  to  the  description  of 
the  lands  entered  and  intended  to  be  en¬ 
tered.  Nevertheless,  in  the  exercise  of 
its  equitable  power  and  authority,  the 
Department  will  grant  amendment  of  an 
entry,  made  for  the  purpose  of  securing 
a  home  upon  the  public  lands,  or  for  the 
purpose  of  effecting  reclamation  in  ac¬ 
cordance  with  the  provisions  of  the 
desert-land  law,  in  any  case  where  it  is 
satisfactorily  shown  that,  through  no 
fault  or  neglect  of  the  entryman,  the  land 
embraced  by  his  entry  is  so  far  unfit 
for,  or  insusceptible  of  occupancy,  culti¬ 
vation,  or  irrigation,  as  to  render  it  prac¬ 
tically  impossible  to  perform  the  require¬ 
ments  of  the  law  thereon. 

§  104.10  Amendment  to  enlarge  area 
of  desert-land  entry.  Amendment  for 
the  purpose  of  enlarging  the  area  of  a 
desert-land  entry  will  be  granted  under 
and  in  the  conditions  and  circumstances 
now  to  be  stated. 

(a)  In  any  case  where  it  is  satisfac¬ 
torily  disclosed  that  entry  was  not  made 
to  embrace  the  full  area  which  might 
lawfully  have  been  included  therein  be¬ 
cause  of  existing  appropriations  of  all 
contiguous  lands  then  appearing  to  be 
susceptible  of  irrigation  through  and  by 
means  of  entryman’s  water  supply,  or  of 
all  such  lands  which  seemed  to  be  worthy 
of  the  expenditure  requisite  for  that  pur- 


8896 


RULES  AND  REGULATIONS 


pose,  said  lands  having  since  been  re¬ 
leased  from  such  appropriations. 

(b )  Where  contiguous  tracts  have  been 
omitted  from  entry  because  of  entry- 
man’s  belief,  after  a  reasonably  careful 
investigation,  that  they  could  not  be  re¬ 
claimed  by  means  of  the  water  supply 
available  for  use  in  that  behalf,  it  hav¬ 
ing  been  subsequently  discovered  that 
reclamation  thereof  can  be  effectively 
accomplished  by  means  of  a  changed  plan 
or  method  of  conserving  or  distributing 
such  water  supply. 

(c)  Where,  at  the  time  of  entry,  the 
entryman  announced,  in  his  declara¬ 
tion,  his  purpose  to  procure  the  cancella¬ 
tion,  through  contest  or  relinquishment, 
of  an  entry  embracing  lands  contiguous 
to  those  entered  by  him,  and  thereafter 
to  seek  amendment  of  his  entry  in  such 
manner  as  to  embrace  all  or  some  portion 
of  the  lands  so  discharged  from  entry. 

§  104.11  Conditions  governing  amend¬ 
ments  in  exercise  of  equitable  powers; 
amendments  involving  homestead  and 
desert-land  entries  of  adjoining  lands. 
Applications  for  amendment  presented 
pursuant  to  §  104.9  will  not  be  granted, 
except  where  at  least  one  legal  subdivi¬ 
sion  of  the  lands  originally  entered  is 
retained  in  the  amended  entry,  and  any 
such  application  must  be  submitted 
within  1  year  next  after  discovery  by  the 
entryman  of  the  existence  of  the  condi¬ 
tions  relied  upon  as  entitling  him  to  the 
relief  he  seeks,  or  within  1  year  succeed¬ 
ing  the  date  on  which,  by  the  exercise 
of  reasonable  diligence,  the  existence  of 
such  conditions  might  have  been  dis¬ 
covered:  Provided,  nevertheless,  That 
where  an  applicant  for  amendment  has 
made  both  homestead  and  desert  land 
entries  for  contiguous  lands,  amendment 
may  be  granted  whereby  to  transfer  the 
desert-land  entry,  in  its  entirety,  to  the 
land  covered  by  the  homestead  entry, 
and  the  homestead  entry,  in  its  entirety, 
to  the  land  covered  by  the  desert-land 
entry,  or  whereby  to  enlarge  the  desert- 
land  entry  in  such  manner  as  that  it 
will  include  the  whole  ot  some  portion 
of  the  lands  embraced  in  the  homestead 
entry,  sufficient  equitable  reason  for  such 
enlargement  being  exhibited,  and  the 
area  of  the  enlarged  entry  in  no  case 
exceeding  320  acres.  Applications  for 
such  amendments  may  be  made  under 
§§  104.1  to  104.10  and  on  the  prescribed 
form,  in  so  far  as  the  same  are  applicable. 
A  supplemental  statement  should  also  be 
furnished,  if  necessary,  to  show  the  facts. 

Cross  References:  For  homesteads,  gen¬ 
erally,  see  Part  166  of  this  chapter.  For 
desert-land  entries,  see  Part  232  of  this 
chapter. 

§  104.12  Evidence  of  water-right  to 
accompany  application  to  amend 
desert-land  entry.  Application  to  amend 
desert-land  entries  by  the  addition  of  a 
new  and  enlarged  area  or  by  transferring 
the  entry  to  lands  not  originally  selected 
for  entry  must  be  accompanied  by  evi¬ 
dence  of  applicant’s  right  to  the  use  of 
water  sufficient  for  the  adequate  irriga¬ 
tion  of  said  enlarged  area  or  of  the  lands 
to  which  entry  is  to  be  transferred. 
Such  evidence  must  be  in  the  form 
prescribed  by  §§  232.13  and  232.14  of  this 
chapter. 


8  104.13  Entry  improperly  allowed  not 
to  be  amended.  Where  entries,  selec¬ 
tions,  or  locations  are  improperly 
allowed,  as  where  the  lands  are  not  sub¬ 
ject  to  such  entries,  selections,  or  loca¬ 
tions,  amendments  will  not  be  allowed, 
because  such  claims,  being  invalid, 
should  be  canceled,  and  upon  cancella¬ 
tion  thereof  a  new  entry,  selection,  or 
location  may  be  allowed  as  though  the 
former  had  never  been  made. 

§  104.14  When  amendment  becomes 
effective.  Amendment  of  an  entry  be¬ 
comes  effective,  by  relation,  as  of  the 
date  of  the  original  entry  in  all  cases 
except  where  the  effect  of  the  amend¬ 
ment  is  to  transfer  the  entry  in  its  en¬ 
tirety  to  lands  other  than  those  origi¬ 
nally  selected  for  entry.  In  all  cases, 
therefore,  where  amendment  is  granted 
to  correct  a  mistake  in  description  and 
to  effect  the  entryman’s  original  inten¬ 
tion,  or  to  increase  merely  the  area  em¬ 
braced  by  the  entry,  such  amendment 
will  not  be  effective  to  alter  the  time 
within  which  the  requirements  of  the  law 
must  be  complied  with.  In  other  cases, 
the  date  of  the  amendment  will  be 
treated  as  the  date  of  the  entry  and  the 
time  within  which  residence  is  to  be 
established  or  proof  of  any  kind  sub¬ 
mitted  will  be  computed  from  that  date. 


Part  105 — Relinquishments,  Cancella¬ 
tions,  and  Reinstatements 

BELIN  QTJISHMENTS 

Sec. 

105.1  When  relinquished  land  becomes  sub¬ 

ject  to  further  appropriation;  re¬ 
linquishments  in  right-of-way, 
amendment  and  repayment  cases. 

REINSTATEMENT  OF  CANCELED  ENTRIES 

105.2  Application  for  reinstatement. 

RELINQUISHMENTS 

§  105.1  When  relinquished  land  be¬ 
comes  subject  to  further  appropriation ; 
relinquishments  in  right-of-way,  amend¬ 
ment  and  repayment  cases,  (a)  (1) 
Upon  the  filing  in  the  proper  land  office 
of  the  relinquishment  of  a  homestead 
claim,  the  land,  if  otherwise  available, 
will  at  once  become  subject  to  further 
application  or  other  appropriation  in 
accordance  with  the  applicable  public 
land  laws.  A  provision  to  this  effect  is 
contained  in  section  1  of  the  act  of  May 
14,  1880  (21  Stat.  140;  43  U.  S.  C.  202). 

(2)  Upon  the  filing  of  a  relinquish¬ 
ment  of  an  entry  or  claim  (other  than  a 
homestead  claim),  or  a  lease,  the  land 
will  not  become  subject  to  further  appli¬ 
cation  or  other  appropriation  until  the 
entry,  claim  or  lease  has  been  canceled 
pursuant  to  the  relinquishment  and  the 
fact  of  the  cancellation  has  been  noted 
on  the  tract  books  in  the  land  office. 

(b)  The  relinquishment  of  an  ap¬ 
proved  right-of-way  may  be  conditioned 
upon  the  approval  of  a  subsequent  ap¬ 
plication,  filed  as  an  amendment  to  the 
approved  right-of-way,  or  as  an  Inde¬ 
pendent  application,  but  conflicting  in 
whole  or  in  part  with  the  approved 
right-of-way.  Such  a  relinquishment 
will  not  be  accepted  and  noted  on  the 
land  office  tract  books  until  action  on 
the  subsequent  application  is  taken. 

(c)  This  section  applies  only  to  cases 
wherein  the  entry  shall  have  been  relin¬ 


quished  in  its  entirety.  It  in  no  wise 
modifies  §  217.19  of  this  chapter  which 
relates  solely  to  applications  for  repay, 
ment  of  moneys  paid  in  connections  with 
commutation  entries,  final  homestead 
entries,  final  desert-land  entries,  and 
other  final  certificates  where  it  is  the 
intention  of  the  applicant  for  repayment 
to  merely  suffer  cancellation  of  the  final 
entry,  leaving  the  basic  entry  intact  sub- 
ject  to  future  compliance  with  the  pub- 
lie  land  laws. 

(R.  S.  2478;  53  U.  S.  C.  1201) 

REINSTATEMENT  OF  CANCELED  ENTRUs 

§  1C5.2  Application  for  reinstate¬ 
ment.1  (a)  An  application  for  the  rein, 
statement  of  a  canceled  entry,  while 
pending,  operates  to  reserve  the  land 
covered  thereby  from  other  disposition. 

(b)  Applications  for  reinstatement  of 
canceled  entries  must  be  filed  in  the 
proper  district  land  office  and  must  be 
executed  by  the  entryman,  his  heirs, 
legal  representatives,  assigns,  or  trans¬ 
ferees,  as  the  case  may  require.  If  made 
by  other  than  the  entryman,  such  peti¬ 
tion  for  reinstatement  must  fully  set 
forth  the  nature  and  extent  of  peti¬ 
tioner’s  interest  in  the  land,  how  ac¬ 
quired,  and  the  names  and  addresses  of 
any  other  person  or  persons  who  have 
or  claim  an  interest  therein.  All  peti¬ 
tions  for  reinstatement  should  set  forth 
all  facts  and  state  clearly  and  concisely 
upon  what  grounds  reinstatement  is 
urged.  Such  petition  must  be  signed  by 
the  applicant. 

(c)  Applications  for  reinstatement  of 
canceled  entries  executed  by  agents  and 
attorneys  will  not  be  recognized. 

(d)  Should  an  application  for  rein¬ 
statement  be  filed  not  conforming  to 
the  foregoing,  the  manager  will  prompt¬ 
ly  advise  the  party  thereof,  calling  his 
attention  to  the  defects  and  allow  15 
days  in  which  to  file  a  proper  application 
(R.  S.  2478;  43  U.  S.  C.  1201) 


Part  106 — Proofs 

Sec. 

106.1  Purpose  of  publication  of  final  proof 

notices. 

106.2  Qualifications  of  newspaper  as  me¬ 

dium  of  publication. 

106.3  Newspaper  must  be  published  near¬ 

est  the  lands  involved. 

106.4  Newspaper  need  not  be  published  to 

same  county  or  land  district  as 
lands  Involved. 

106.5  Discretion  of  manager  in  selecting 

newspaper;  review  of  such  selec¬ 
tion. 

106.6  Publication  of  proof  notices  in  tim¬ 

ber  and  stone  purchases. 

106.7  Protest  by  editor  or  proprietor 

against  selection  of  newspaper. 

106.8  Evidence  to  accompany  protest. 

106.9  Action  by  manager  on  protest 

106.10  Extent  to  which  manager’s  decision 

dismissing  protest  is  final. 

106.11  Protest  by  individual  against  desig¬ 

nation  of  newspaper. 

106.12  Payment  for  republication  of  notice- 

when  necessary  because  of  error  oi 
manager  or  publisher. 


*  18  U.  S.  C.  1001  makes  it  a  crime  f* 
any  person  knowingly  and  willfully  to  ms* 
to  any  department  or  agency  of  the  Uniteo 
States  any  false,  fictitious  or 
statements  or  representations  as  to  any  m* 
ter  within  Its  Jurisdiction. 
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106 13  Maximum  rates  allowed  for  publish¬ 
ing  proof  notices. 

106.14  Notices  to  be  published  weekly  only, 
where  not  otherwise  directed  by 
law. 

Authority:  §§  106.1  to  106.14  issued  under 
20  Stat.  472;  43  U.  S.  C.  251. 

§  106.1  Purpose  of  publication  of  final 
proof  notices.  The  object  of  the  law  re¬ 
quiring  publication  of  notices  of  intended 
final  proof  on  entries  of  public  lands  is 
to  bring  to  the  knowledge  and  attention 
of  all  persons  who  are  or  who  might  be 
interested  in  the  lands  described  therein, 
or  who  have  information  concerning  the 
illegality  or  invalidity  of  the  asserted 
claims  thereto,  the  fact  that  it  is  pro¬ 
posed  to  establish  and  perfect  such 
claims,  to  the  end  that  they  may  inter¬ 
pose  any  objection  they  may  have,  or 
communicate  information  possessed  by 
them  to  the  officers  of  the  Bureau  of 
Land  Management. 

§  106.2  Qualifications  of  newspaper  as 
medium  of  publication.  A  notice  of  in¬ 
tended  final  proof  must  be  published  in  a 
newspaper  of  established  character  and 
of  general  circulation  in  the  vicinity  of 
the  land  affected  thereby,  such  paper 
having  a  fixed  and  well-known  place  of 
publication.  No  newspaper  shall  be 
deemed  a  qualified  medium  of  notice  un¬ 
less  it  shall  have  been  continuously  pub¬ 
lished  during  an  unbroken  period  of  6 
months  immediately  preceding  the  pub¬ 
lication  of  the  notice,  nor  unless  it  shall 
have  applied  for  and  been  granted  the 
privilege  of  transportation  in  and  by  the 
United  States  mails  at  the  rate  provided 
by  law  for  second-class  matter  (39  CFR, 
Part  22). 

§  1C6.3  Newspaper  must  be  published 
nearest  the  lands  involved.  The  notice 
must,  in  all  cases,  be  published  in  the 
newspaper  which  is  published  at  a  place 
nearest  to  the  lands  which  the  notice  af¬ 
fects. 

§  106.4  Newspaper  need  not  be  pub¬ 
lished  in  same  county  or  land  district  as 
lands  involved.  It  is  not  necessary  that 
the  newspaper  nominated  as  the  medium 
of  such  notice  shall  be  published  in  the 
same  county  as  that  in  which  the  land 
lies,  or  even  in  the  same  land  district. 
On  the  contrary,  a  newpaper  published  in 
an  adjoining  county,  if  its  place  of  pub¬ 
lication  is  nearer  to  the  land  than  that  of 
any  other  newspaper,  must  be  designated 
as  the  agency  of  publication,  if  it  is  also 
Qualified  by  reason  of  its  general  circula¬ 
tion  in  the  vicinity  of  the  affected  lands. 

§  106.5  Discretion  of  manager  in  se¬ 
lecting  newspaper;  review  of  such  selec¬ 
tion.  The  law  invests  managers  with 
discretion  in  the  selection  of  newspapers 
to  be  the  media  of  notice  in  such  cases  as 
are  here  referred  to,  but  that  discretion 
is  official  in  character,  and  not  a  purely 
personal  and  arbitrary  power  to  be  exer¬ 
cised  without  regard  for  the  object  of  the 
law  by  which  it  is  conferred. 

§  106.6  Publication  of  proof  notices  in 
timber  and  stone  purchases.  None  of  the 
rules  in  this  part  respecting  the  desig¬ 
nation  of  the  newspaper  are  intended  to 
apply  to,  or  govern,  publication  of  notice 
concerning  proof  proposed  to  be  offered 
m  support  of  an  application  for  the  pur¬ 


chase  of  lands  chiefly  valuable  for  their 
timber  or  stone,  under  the  act  of  June  3, 
1878  (20  Stat.  89;  43  U.  S.  C.  311-313), 
as  extended  by  the  act  of  August  4,  1892 
(27  Stat.  348;  30  U.  S.  C.  161,  43  U.  S.  C. 
311).  Publication  of  such  notices  must 
be  procured  by  the  applicants,  in  news¬ 
papers  selected  by  them,  but  this  priv¬ 
ilege  does  not  exempt  them  from  the 
obligation  to  select  a  newspaper  pub¬ 
lished  nearest  to  the  lands  to  which  the 
application  relates,  and  such  paper  must 
be  in  all  other  respects  a  competent  me¬ 
dium  of  notice,  in  accordance  with  the 
principles  which  have  been  stated. 

Cross  Reference:  For  publication  for  tim¬ 
ber  and  stone  entries,  see  §  285.15  of  this 
chapter. 

§  106.7  Protest  by  editor  or  proprietor 
against  selection  of  newspaper.  No  ap¬ 
peal  will  lie  from  the  action  of  the  man¬ 
ager  in  refusing  to  name  any  particular 
newspaper  as  an  agency  for  the  publica¬ 
tion  of  notices  concerning  claims  to  pub¬ 
lic  lands.  But  any  editor  or  proprietor 
of  a  newspaper  who  believes  and  desires 
to  charge  that  a  notice  of  proof  in  sup¬ 
port  of  any  claim  to  public  land  has 
been  published  in  a  paper  disqualified  by 
the  rules  and  principles  stated  in  this 
part,  to  serve  as  the  medium  of  such 
notice,  may  file  in  the  land  office  from 
which  such  notice  emanated  a  written 
protest  against  the  acceptance  of  the 
proof  submitted  in  accordance  with  such 
notice.  Such  protest  should  set  forth 
all  material  and  essential  facts  within 
the  knowledge  of  the  protestant,  or  of 
which  he  has  reliable  information  and 
which  he  believes  to  be  true,  and  which, 
if  duly  established  by  proof,  would  re¬ 
quire  a  determination  that  the  news¬ 
paper  in  which  the  notice  was  published 
was  and  is  not  a  reputable  and  estab¬ 
lished  publication,  printed,  in  good  faith, 
for  the  diffusion  of  local  and  general 
news;  or  that  it  is  and  was  not  the  paper 
published  nearest  to  the  land  affected  by 
said  notice,  and  that  there  is  another 
newspaper  published  at  a  place  nearer  to 
said  lands,  equally  well  qualified  in  all 
respects  to  convey  notice  of  the  claim 
thereto  asserted;  or  any  other  cause  of 
disqualification  expressed  and  defined  in 
and  by  §§  10G.1  to  106.6. 

§  106.8  Evidence  to  accompany  pro¬ 
test.  Any  such  protest  must  be  accom¬ 
panied  by  copies  of  at  least  three  suc¬ 
cessive  editions  of  the  paper  against 
whose  efficiency  as  a  means  of  notice  the 
protest  is  directed,  and  by  as  many  like 
copies  of  the  paper  published  by  protest¬ 
ant,  and  alleged  to  have  been  a  more 
efficient  agency  of  notice  than  was  the 
paper  actually  chosen.  It  should,  in 
addition  to  other  facts  hereby  made  es¬ 
sential,  disclose  the  relative  number  of 
actual  paying  subscribers  supporting  the 
said  two  newspapers;  the  number  of 
papers  actually  distributed  in  the  county 
in  which  said  papers  are  published  and 
in  the  county  in  which  the  land  is  situ¬ 
ated;  and  the  number  of  papers  mailed 
to  bona  fide  subscribers  at  the  post  office 
nearest  to  the  land  to  which  such  notice 
relates.  It  should  state  the  length  of 
time  during  which  each  of  said  news¬ 
papers  has  been  actually  and  continu¬ 
ously  published,  immediately  preceding 
the  date  of  the  protest;  and,  if  either  of 


said  papers  has  been  denied,  or  has  never 
applied  for,  entry  as  second-class  matter 
in  the  post  office  at  the  place  of  publica¬ 
tion,  that  fact  should  be  stated. 

§  106.9  Action  by  manager  on  protest. 
Where  any  protest  has  been  filed  in  the 
manner  prescribed  in  this  part  it  shall  be 
the  duty  of  the  manager  to  immediately 
consider  same  and  to  proceed  thereon  as 
in  other  cases  of  protests  against  final 
proofs.  If  he  should  conclude  that  the 
facts  stated  in  the  protest  are  insufficient 
to  warrant  an  order  for  a  hearing,  he 
will  render  decision  to  that  effect  and 
duly  notify  the  protestant  thereof,  at 
the  same  time  advising  him  of  his  right 
of  appeal  in  the  manner  and  within  the 
time  prescribed  by  the  Rules  of  Practice, 
Part  221  of  this  chapter. 

§  106.10  Extent  to  which  manager’s 
decision  dismissing  protest  is  final.  In 
all  cases  where  no  appeal  is  prosecuted 
from  a  decision  by  the  manager  dismiss¬ 
ing  a  protest,  that  decision  will  be  con¬ 
sidered  final  as  to  the  facts;  and  acquies¬ 
cence  therein  by  the  Bureau  of  Land 
Management  will  be  refused  only  when 
it  is  manifest  that  it  was  error  to  deter¬ 
mine  that  no  proper  ground  of  protest 
was  sufficiently  alleged. 

§  106.11  Protest  by  individual  against 
designation  of  newspaper.  Any  person 
having  knowledge  of  the  failure  of  a 
manager  to  designate  the  proper  news¬ 
paper  for  the  publication  of  notice  of 
final  proof  may  file  with  the  proper  area 
administrator  a  statement  fully  setting 
forth  all  the  facts  and  circumstances. 

§  106.12  Payment  for  republication  of 
notice,  when  necessary  because  of  error 
of  manager  or  publisher,  (a)  The  law 
imposes  upon  managers  the  duty  of  pro¬ 
curing  the  publication  of  proper  final- 
proof  notices,  and  charges  the  claimant 
with  no  obligation  in  that  behalf,  except 
that  he  shall  bear  and  pay  the  cost  of 
such  publication. 

(b)  Neglect  of  the  duty  defined  in 
paragraph  (a)  of  this  section,  resulting 
in  a  requirement  of  republication,  should 
not  visit  its  penalty  upon  the  claimant. 
In  all  such  cases,  therefore,  the  entire 
cost  of  such  republication  shall  be  borne 
by  the  Government.  If  an  error  is  com¬ 
mitted  by  the  printer  of  the  paper  in 
which  the  notice  appears,  the  manager 
may  require  such  printer  to  correct  his 
error  by  publishing  the  notice  anew  for 
the  necessary  length  of  time  at  his  own 
expense,  and  for  his  refusal  to  do  so  may 
decline  to  designate  his  said  paper  as  an 
agency  of  notice  in  cases  thereafter 
arising. 

§  106.13  Maximum  rates  allowed  for 
publishing  proof  notices.  In  designating 
papers  in  which  notices  of  intention  to 
make  final  proof  under  the  act  of  March 
3,  1879  (20  Stat.  472;  43  U.  S.  C.  251) 
shall  be  published,  the  manager  shall 
designate  only  such  reputable  papers  of 
general  circulation  nearest  the  land  ap¬ 
plied  for,  the  rates  of  which  do  not  exceed 
the  rates  established  by  State  or  Terri¬ 
torial  laws  for  the  publication  of  legal 
notices. 

§  106.14  Notices  to  be  published 
weekly  only,  where  not  otherwise  di¬ 
rected  by  law.  (a)  In  many  cases  it  is 
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necessary  to  designate  a  daily  paper  in 
which  to  publish  the  notices  of  intention 
to  submit  final  proof  required  to  be  given 
by  homestead  and  desert  land  entrymen 
as  well  as  the  notices  of  location  of  scrip, 
warrants,  certificates,  and  lieu  selec¬ 
tions,  and  other  cases. 

(b)  The  expense  of  publishing  such  no¬ 
tices  for  the  prescribed  period  in  every 
issue  of  a  daily  paper  is  often  prohibi¬ 
tive,  and  the  object  of  publication  of 
such  notices  can  be  accomplished  by  a 
less  number  of  insertions.  Therefore, 
in  all  cases  where  the  law  does  not  spe¬ 
cifically  otherwise  direct,  publication 
will  be  made  as  follows: 

(1)  Where  publication  is  required  for 
30  days,  if  the  manager  designate  a  daily 
paper,  the  notice  should  be  published 
in  the  Wednesday  issue  for  five  consecu¬ 
tive  weeks;  if  weekly,  in  five  consecutive 
issues,  and  if  semiweekly,  or  triweekly, 
in  any  one  of  the  weekly  issues  for  five 
consecutive  weeks. 

(2)  Where  publication  is  required  for 
60  days,  except  in  mining  cases,  if  the 
manager  designate  a  daily  paper  the  no¬ 
tice  should  be  published  in  the  Wednes¬ 
day  issue  for  nine  consecutive  issues;  if 
weekly  in  nine  consecutive  issues;  if 
semiweekly  or  triweekly  in  any  one  of  the 
weekly  issues  for  nine  consecutive  weeks. 

(c)  Publication  of  notice  in  mining 
cases  must  be  made  in  accordance  with 
S  185.56  of  this  chapter. 


Part  107 — Confirmations 

EQUITABLE  ADJUDICATION 

Sec. 

107.1  Statutory  authority. 

107.2  Cases  subject  to  equitable  adjudi¬ 

cation. 

PATENT  AFTER  2  TEARS,  ETC. 

107.3  Entryman  entitled  to  patent  after  2 

years  from  date  of  manager’s  final 

receipt. 

EQUITABLE  ADJUDICATION 

Authority:  {§  107.1  and  107.2  Issued  under 
R.  S.  2450,  as  amended;  43  U.  S.  C.  1161. 

§  107.1  Statutory  authority.  By  the 
act  approved  September  2d,  1922  (42 
Stat.  857;  43  U.  S.  C.  1161-1163),  sec¬ 
tions  2453  and  2454,  Revised  Statutes, 
were  repealed,  and  sections  2450,  2451, 
and  2456,  Revised  Statutes,  were 
amended.  Sections  1161-1163  U.  S.  C., 
based  on  the  statutes  mentioned  and 
section  403  of  Reorganization  Plan  No.  3 
of  1946  (60  Stat.  1100),  read  as  follows: 

Sec.  1161.  The  Secretary  of  the  Interior, 
or  such  officer  as  he  may  designate,  Is  au¬ 
thorized  to  decide  upon  principles  of  equity 
and  Justice,  as  recognized  in  courts  of  equity, 
and  In  accordance  with  regulations  to  be 
approved  by  the  Secretary  of  the  Interior, 
consistently  with  such  principles,  all  cases  of 
suspended  entries  of  public  lands  and  of  sus¬ 
pended  preemption  land  claims,  and  to  ad¬ 
judge  In  what  cases  patents  shall  Issue  upon 
the  6ame. 

Sec.  1162.  Every  such  adjudication  shall 
be  approved  by  the  Secretary  of  the  Interior 
and  shall  operate  only  to  divest  the  United 
States  of  the  title  to  the  land  embraced 
thereby,  without  prejudice  to  the  rights  of 
conflicting  claimants. 

Sec.  1163.  Where  patents  have  been  al¬ 
ready  Issued  on  entries  which  are  approved 


by  the  Secretary  of  the  Interior,  the  Secre¬ 
tary  of  the  Interior,  or  such  officer  as  he  may 
designate,  upon  the  canceling  of  the  out¬ 
standing  patent.  Is  authorized  to  Issue  a  new 
patent,  on  such  approval,  to  the  person  who 
made  the  entry,  his  heirs  or  assigns. 

§  107.2  Cases  subject  to  equitable  ad¬ 
judication.  The  cases  subject  to  equita¬ 
ble  adjudication  by  the  Director,  Bureau 
of  Land  Management,  cover  the  fol¬ 
lowing  : 

All  classes  of  entries  in  connection 
with  which  the  law  has  been  substan¬ 
tially  complied  with  and  legal  notice 
given,  but  the  necessary  citizenship 
status  not  acquired,  sufficient  proof  not 
submitted,  or  full  compliance  with  law 
not  effected  within  the  period  authorized 
by  law,  or  where  the  final  proof  testi¬ 
mony,  or  affidavits  of  the  entryman  or 
claimant  were  executed  before  an  officer 
duly  authorized  to  administer  oaths  but 
outside  the  county  or  land  district  in 
which  the  land  is  situated,  and  special 
cases  deemed  proper  by  the  Director, 
Bureau  of  Land  Management,  where  the 
error  or  informality  is  satisfactorily  ex¬ 
plained  as  being  the  result  of  ignorance, 
mistake,  or  some  obstacle  over  which  the 
party  had  no  control,  or  any  other  suffi¬ 
cient  reason  not  indicating  bad  faith, 
there  being  no  lawful  adverse  claim. 

PATENT  AFTER  2  YEARS,  ETC. 

§  107.3  Entryman  entitled  to  patent 
after  2  years  from  date  of  manager’s  final 
receipt,  (a)  The  decision  of  the  Su¬ 
preme  Court  of  the  United  States  in 
Thomas  J.  Stockley  et  al.,  appellants,  v. 
the  United  States,  decided  January  2, 
1923  (260  U.  S.  532,  67  L.  ed.  390)  holds 
that  after  the  lapse  of  2  years  from  the 
date  of  the  issuance  of  the  “receiver’s 
receipt”1  upon  the  final  entry  of  any 
tract  of  land  under  the  homestead, 
timber-culture,  desert-land,  or  preemp¬ 
tion  laws,  such  entryman  is,  there  being 
no  pending  contest  or  protest  against  the 
validity  of  such  entry,  entitled  to  patent 
under  the  proviso  to  section  7  of  the  act 
of  March  3,  1891  (26  Stat.  1098;  43  U.  S. 
C.  1165),  regardless  of  whether  or  not 
the  manager’s  final  certificate  has  issued. 

(b)  The  Supreme  Court  of  the  United 
States  in  Payne  v.  U.  S.  ex  rel.  Newton 
(255  U.  S.  438,  65  L.  ed.  720) ,  decided  that 
Newton  was  entitled  to  a  patent  on  his 
homestead  entry  under  the  proviso  to 
section  7  of  the  act  of  March  3,  1891,  2 
years  having  elapsed  from  the  date  of 
the  issuance  of  the  receiver’s  final  receipt 
upon  final  entry,  and  there  being  no  con¬ 
test  or  protest  pending  against  the  valid¬ 
ity  of  the  entry,  but  stated  that  the  pur¬ 
pose  of  the  statute  was : 

To  require  that  the  right  to  a  patent  which 
for  2  years  has  been  evidenced  by  a  receiver’s 
receipt,  and  at  the  end  of  that  period  stands 
unchallenged,  shall  be  recognized  and  given 
effect  by  the  issue  of  the  patent  without 
further  waiting  or  delay,  and  thus  to  transfer 
from  the  land  officers  to  the  regular  Judicial 
tribunals  the  authority  to  deal  with  any  sub¬ 
sequent  controversy  over  the  validity  of  the 
entry,  as  would  be  the  case  if  the  patent  were 
issued  in  the  absence  of  the  statute. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


1  The  receipts  formerly  issued  by  the  re¬ 
ceivers  are  now  issued  by  the  managers. 


Part  108 — Patents1 

Sec. 

108.1  Issuance  of  patents;  transmittal  to 

district  land  office. 

108.2  Delivery  of  patents. 

108.3  Delivery  of  erroneously  canceled 

patents. 

108.4  Issuance  of  perfect  patent  where 

record  does  not  show  that  original 

was  signed. 

108.5  Issuance  of  supplemental  noncoal 

patents. 

108.6  Limitation  on  time  within  which  suite 

may  be  brought  to  vacate  and  annul 

patents. 

Authority:  §§  108.1  to  108.6  issued  under 
R.  S.  2473;  43  U.  S.  C.  1201. 

§  103.1  Issuance  of  patents;  traiu • 
mittal  to  district  land  office,  (a)  Patents 
for  all  grants  of  land  shall  be  issued  un- 
der  the  authority  of  the  Director  and 
signed  in  the  name  of  the  United  States 
(act  of  June  17,  1948,  62  Stat.  476;  43 
U.  S.  C.  15).  The  patents  shall  be  re¬ 
corded  in  the  Bureau  of  Land  Man¬ 
agement  in  books  kept  for  that  pur¬ 
pose. 

(b)  Patents  for  lands  entered  or  lo¬ 
cated  under  general  laws  can  be  issued 
only  in  the  name  of  the  party  making  the 
entry  or  location,  or,  in  case  of  his  death 
before  making  proof,  to  the  statutory 
successor  making  the  proof,  provided  by 
law. 

(c)  The  recitals  and  description  of  land 
in  patents  will  in  all  cases  follow  the 
manager’s  certificate  of  entry  or  loca¬ 
tion,  as  prescribed  by  law. 

(d)  When  a  patent  issued  on  or  after 
August  1,  1950,  is  ready  for  delivery  it 
will  be  transmitted  to  the  patentee  or  his 
or  her  recognized  agent  or  successor  in 
interest. 

§  108.2  Delivery  of  patents.  Original 
patents  (issued  before  August  1,  1950) 
on  file  in  land  offices,  or  which  have  been 
returned  to  the  Washington  office  of 
the  Bureau  of  Land  Management  from 
such  offices  upon  their  discontinuance, 
may  be  procured  upon  proper  request 
therefor  made  to  the  Washington  office 
of  the  Bureau  of  Land  Management. 

§  108.3  Delivery  of  erroneously  can¬ 
celed  patents. „  (a)  The  decision  of  the 
Supreme  Court  in  case  of  U.  S.  ex  rel. 
McBride  v.  Schurz  (102  U.  S.  378,  26  L 
ed.  166) ,  in  effect  holds  that  the  patentee 
of  lands  takes  the  title  of  the  Govern¬ 
ment  by  matter  of  record,  and  that  after 
the  record  is  complete,  “there  remain'' 
but  “the  duty  simply  ministerial,  to  de¬ 
liver  the  patent  to  the  owner.” 

(b)  Prom  the  opinion  in  the  case,  it 
clearly  appears  that  the  court  intended 
to  insist  upon  the  doctrine  that,  unless 
manifestly  and  notoriously  void  upon  its 


*  Quitclaim  Deeds.  Where  a  conveyance  of 
land  Is  made  to  the  United  States  In  connec¬ 
tion  with  an  application  for  amendment  of  a 
patented  entry  or  entries,  for  an  exchange 
of  lands  or  for  any  other  purpose,  and  the 
application  In  connection  with  which  tne 
conveyance  was  made  is  thereafter  with¬ 
drawn  or  rejected,  the  Director,  Bureau 
Land  Management  Is  authorized  and  directs 
by  section  6  of  the  act  of  April  28,  1930  ( 
Stat.  257;  43  U.  S.  C.  872),  If  the  deed  of  con¬ 
veyance  has  been  recorded,  to  execute  a  qu*  - 
claim  deed  of  the  conveyed  land  to  the  pan) 
or  parties  entitled  thereto. 
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face,  the  patent  of  the  Government  must 
be  from  the  date  of  its  record  treated  as 
the  property  of  the  grantee,  and  beyond 
the  jurisdiction  of  the  Department  of 
the  Interior  to  withhold. 

(c)  This  being  so,  the  question  is 
narrowed  to  the  one  inquiry  respecting 
the  delivery  of  those  patents  withheld 
and  canceled,  and  the  manner  in  which, 
precedent  to  delivery,  the  effect  of  the 
unauthorized  cancellation  shall  be  re¬ 
moved  from  the  patent  and  the  record 
thereof  in  the  Bureau  of  Land  Manage¬ 
ment. 

(d)  These  patents  fall  into  the  same 
place  in  the  administration  of  the  busi¬ 
ness  of  the  Bureau  of  Land  Management 
that  they  would  have  held  had  no  pro¬ 
ceedings  looking  to  their  cancellation 
been  initiated.  Those  proceedings  being 
entirely  extraneous  to  the  jurisdiction, 
and  consequently  void,  have  no  effect 
upon  the  instrument,  and  do  not  vary 
the  rule  properly  governing  its  tradition 
or  transmission  to  the  grantee.  The 
same  formalities  should  be  observed  as 
in  ordinary  cases.  The  right  of  the 
party  to  its  possession  must  be  shown, 
and  the  surrender  of  the  usual  receipts, 
or  due  accounting  for  their  loss,  must 
be  required. 

5 108.4  Issuance  of  perfect  patent 
inhere  record  does  not  show  that  original 
was  signed.  The  Bureau  of  Land  Man¬ 
agement  will  cause  a  new  patent  to  be 
issued  whenever  it  appears  that  a  patent 
was  regularly  issued  and  the  patent  rec¬ 
ord  on  file  in  the  Bureau  of  Land  Man¬ 
agement  is  imperfect  in  that  it  does  not 
contain  the  name,  or  the  initials,  of  the 
signing  and  the  countersigning  officers. 

1 108.5  Issuance  of  supplemental  non- 
mi  patents,  (a)  The  act  of  Congress 
approved  April  14,  1914  (38  Stat.  335; 
30  U.  S.  C.  82),  authorized  and  directed 
the  Secretary  of  the  Interior: 

In  cases  where  patents  for  public  lands 
hare  been  issued  to  entrymen  under  the 
provisions  of  the  acts  of  Congress  approved 
March  third,  nineteen  hundred  and  nine, 
and  June  twenty-second,  nineteen  hun¬ 
dred  and  ten,  reserving  to  the  United  States 
all  coal  deposits  therein,  and  lands  so 
patented  are  subsequently  classified  as  non¬ 
coal  in  character,  to  issue  new  or  supple¬ 
mental  patents  without  such  reservation. 

(b)  The  act  is  construed  to  affect  all 
filings,  locations,  selections,  or  entries 
upon  which  patent  or  its  equivalent  had 
issued,  or  might  thereafter  issue,  con¬ 
taining  a  reservation  of  the  coal  in  the 
land  to  the  United  States  under  the  act 
of  March  3, 1909  (35  Stat.  844;  30  U.  S.  C. 
81),  or  the  act  of  June  22,  1910  (36  Stat. 
583;  30  U.  S.  C.  83-85) ,  such  land  having 
subsequently  been  finally  classified  as 
non-coal  character.  (See  §  108.1.) 

§  108.6  Limitation  on  time  within 
which  suits  may  he  brought  to  vacate  and 
annul  patents,  (a)  It  is  provided  in  the 
act  of  March  3,  1891  (26  Stat.  1093;  43 
U.  S.  c.  1166),  that  suits  by  the  United 
States  to  vacate  and  annul  any  patent 
Previously  issued  shall  only  be  brought 
within  5  years  from  the  passage  of  said 
^t.  and  suits  to  vacate  and  annul 
Patents  thereafter  issued  shall  only  be 
No.  248— Part  II - 9 


brought  within  6  years  after  the  date  of 
the  issue  of  such  patents.1 

(b)  By  act  of  March  2,  1896  (29  Stat. 
42 ;  43  U.  S.  C.  900-902) ,  the  time  within 
which  such  suits  might  be  brought,  so 
far  as  regards  patents  issued  under  rail¬ 
road  or  wagon-road  grant,  was  extended 
so  as  to  admit  of  bringing  suit  in  such 
cases  within  5  years  from  the  passage 
of  the  act  in  cases  of  patents  issued  prior 
thereto,  and  in  cases  of  patents  issued 
thereafter  within  6  years  after  the  date 
of  the  issuance  of  the  patents,  with  a 
provision  protecting  the  titles  of  bona 
fide  purchasers  of  such  lands. 


SUBCHAPTER  C — AREAS  SUBJECT  TO  SPECIAL 
LAWS 

Part  115 — Revested  Oregon  and  Cali¬ 
fornia  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Grant  Lands  in 
Oregon  1 

SUSTAINED -YIELD  UNITS  AND  COOPERATIVE 
AGREEMENTS 

Sec. 

115.2  Statutory  authority. 

115.3  Determination  of  annual  productive 

capacity. 

115.4  Master  units  and  appurtenant  mar¬ 

keting  areas. 

115.5  Hearings  concerning  master  units. 

115.6  Notice  of  hearings  concerning  mas¬ 

ter  units. 

115.7  Sustained-yield  forest  units. 

115.8  Hearings  concerning  sustained-yield 

forest  units  and  cooperative 
agreements. 

115.9  Notice  of  hearings  concerning  forest 

units  and  cooperative  agreements. 

115.10  Cooperative  sustained-yield  agree¬ 

ments. 

115.11  Qualifications. 

115.12  Forms  of  agreement. 

115.13  Execution  of  agreement. 

115.14  Exchanges. 

EXTENSION  OF  TIME  TO  CUT  AND  REMOVE  TIM¬ 
BER  PURCHASED  ON  THE  REVESTED  AND  RECON¬ 
VEYED  LANDS 

115.15  Statutory  authority. 

115.16  Where  application  should  be  filed. 

115.17  Form  and  contents  of  application. 

115.20  Contract  and  bond  required  prior  to 

approval. 

115.22  Granting  extension  of  time. 

115.23  Responsibility  of  principal  and 

surety  in  bonds. 

115.24  Termination  of  rights  under  exten¬ 

sions. 

REGULATIONS  GOVERNING  THE  SALE  OF  TIMBER 
ON  THE  O.  &  C.  LANDS 

115.36  Statutory  authority. 

115.37  Definitions. 

115.38  Disposals  which  must  be  made 

under  other  statutes;  rights  under 
other  statutes. 

115.39  Sale  and  appraisal. 


1  In  cases  of  fraud,  the  statute  has  been 
construed  not  to  commence  to  run  "until 
discovery  of  the  fraud.”  Exploration  Co., 
Limited,  et  al.  v.  United  States  (247  U.  S. 
435,  62  L.  ed.  1200). 

*  The  provisions  of  section  2455  of  the  Re¬ 
vised  Statutes  (43  U.  S.  C.  1171),  authorizing 
public  sales,  were  extended,  with  certain 
conditions,  to  the  revested  lands,  Class  3,  by 
the  act  of  May  25,  1920  (41  Stat.  622;  43 
U.  S.  C.  1174).  The  said  section  of  the 
Revised  Statutes  was  amended  by  section  14 
of  the  act  of  June  28,  1934  (48  Stat.  1274;  43 
U.  S.  C.  1171)  and  the  section  last  mentioned 
was  extended,  with  certain  conditions,  to  the 
revested  and  reconveyed  lands,  by  section  3 
of  the  act  of  Aug.  28, 1937  (50  Stat.  874) . 


Sec. 

115.40  Qualifications  of  bidders. 

115.41  Timber  sale  plan. 

115.42  Publication  and  posting. 

115.43  Oral  auction  sales. 

115.44  Deposits  with  bids. 

115.45  Action  on  bids. 

115.46  Contracts. 

115.47  Bonds. 

115.48  Payment. 

115.49  Reappraisals. 

115.50  Permits  to  mining  claim  owners,  Re¬ 

vested  and  Reconveyed  lands. 

115.51  Appeals. 

FOREST  PRACTICE  RULES  AND  GENERAL  CONTRACT 
STIPULATIONS 

115.54  Forest  practice  rules  and  general 

contract  stipulations. 

115.55  Definitions. 

115.56  Basis  of  sale. 

115.57  Deposits. 

115.58  Designation  of  logging  areas. 

115.59  Selective  logging. 

115.60  Reservations  for  public  purposes. 

115.61  Protection  of  young  growth. 

115.62  Fire  code. 

115.63  Responsibility  for  damage. 

115.64  Sales;  rights-of-way. 

115.65  Firewood;  improvements. 

115.66  Stumps. 

115.67  Waste. 

115.68  Carelessness;  breakage. 

115.69  Sanitation. 

115.70  Pollution;  obstruction  of  streams. 

115.71  Utility  facilities. 

115.72  Necessary  improvements. 

115.73  Existing  improvements. 

115.74  Time  for  removal  of  improvements. 

115.75  Extension  of  time. 

115.76  Extension  of  time  denied. 

115.77  Assignments  by  purchaser. 

115.78  Records;  reports. 

115.79  Suspension  of  operations. 

115.80  Appeal. 

115.81  Bond  unsatisfactory. 

115.82  Default. 

115.83  Persons  excluded. 

115.84  Forms. 

EXCHANGE  OF  REVESTED  AND  RECONVEYED  LANDS 

115.94  Forest  policy. 

115.95  Lands  subject  to  exchange. 

115.96  Statutory  authority. 

115.97  Primary  objectives. 

115.98  Exchange  policy. 

115.99  Qualifications  of  applicants. 

115.100  Application  for  exchange. 

115.101  Costs  and  fees. 

115.102  Preliminary  evidence  required. 

115.103  Publication  and  posting. 

115.104  Deed  of  conveyance. 

115.105  Taxes. 

115.106  Tax  title  lands. 

115.107  Title  insurance  report  or  prelimi¬ 

nary  policy  of  title  insurance. 

115.108  Mineral  land  excepted. 

115.109  Coos  Bay  Wagon  Road  land. 

115.110  Conveyed  lands. 

115.111  Action  by  the  Bureau  of  Land  Man¬ 

agement;  additional  evidence  re¬ 
quired. 

GRAZING  LEASES  OF  THE  REVESTED  AND  RECON¬ 
VEYED  LANDS  AND  INTERMINGLED  PUBLIC 
DOMAIN  LANDS 

116.128  '  tatutory  authority. 

115.129  Policy. 

115.130  Grazing  of  livestock  kept  for  do¬ 

mestic  use. 

115.131  Crossing  permits. 

115.132  Application  and  lease. 

115.133  Rental. 

115.134  Timber  and  other  uses  of  land. 

115.135  Governing  regulations;  applications 

and  leases  subject  to  regulations. 

SPECIAL  LAND  USE  PERMITS 

115.150  Applications;  issuance  of  permits. 
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RULES  AND  REGULATIONS 


PERMITS  FOR  RIGHTS -Of- WAT  FOR  LOGGING  ROADS 

See. 

115.154  Statutory  authority. 

115.155  Statement  of  policy. 

115.156  Definitions. 

115.157  Nature  of  permit. 

115.158  Filing  of  application. 

115.159  Construction  In  advance  of  permit. 

115.160  Trespass. 

115.161  Contents  of  application. 

115.162  Right-of-way  and  road  use  agree¬ 

ment;  recordation. 

115.163  Use  by  the  United  States  and  Its 

licensees  of  rights  received  from 
a  permittee. 

115.164  Duration  and  location  of  rights 

granted  or  received  by  the  United 
States. 

115.165  Permittee’s  agreement  with  United 

States  respecting  compensation 
and  adjustment  of  road  use. 

115.166  Agreements  and  arbitration  between 

permittee  and  licensee  respecting 
compensation  payable  by  licensee 
to  permittee  for  use  of  road. 

115.167  Compensation  payable  by  United 

States  to  permittee  for  use  of  road. 

115.168  Agreements  and  arbitration  be¬ 

tween  permittee  and  licensee  re¬ 
specting  adjustment  of  road  use. 

115.169  Arbitration  procedure. 

115.170  Payment  required  for  O.  and  C. 

timber. 

115.171  Payment  to  the  United  Stetes  for 

road  use. 

115.172  Bond  in  connection  with  existing 

roads. 

115.173  Approval  of  permit. 

115.174  Terms  and  conditions  of  permit. 

115.175  Assignment  of  permit. 

115.176  Causes  for  termination  of  permit¬ 

tee’s  rights. 

115.177  Remedies  for  violations  by  licensee. 

115.178  Disposition  of  property  on  termi¬ 

nation  of  permit. 

115.179  Appeals. 

Cross  References:  For  general  orders  of 
withdrawal,  effect  of,  see  footnote  to  Part 
295  of  this  chapter.  For  mining  locations 
on  the  revested  and  reconveyed  lands,  see 
§§  185.37a  to  185.37e  of  this  chapter.  For 
recreational  sites  on  the  revested  and  recon¬ 
veyed  lands,  see  Part  254  of  this  chapter. 

SUSTAINED-YIELD  UNITS  AND  COOPERATIVE 
AGREEMENTS 

Authority:  §§  115.2  to  115.14  issued  under 
50  Stat.  874. 

§  115.2  Statutory  authority,  (a)  The 
act  of  August  28,  1937  (50  Stat.  874),  re¬ 
lates  to  the  administration  of  the  re¬ 
vested  Oregon  and  California  Railroad 
and  the  reconveyed  Coos  Bay  Wagon 
Road  grant  lands  in  Oregon,  both  of 
which  are  hereinafter  referred  to  as  O. 
and  C.  lands.  It  provides  that  such  por¬ 
tions  of  those  lands  now  or  hereafter 
under  the  jurisdiction  of  the  Department 
of  the  Interior,  which  have  heretofore  or 
may  hereafter  be  classified  as  timber 
lands,  and  power-site  lands  valuable  for 
timber,  shall  be  managed,  except  as 
provided  in  section  3  of  the  act,  for 
permanent  forest  production,  and  the 
timber  thereon  shall  be  sold,  cut  and  re¬ 
moved  in  conformity  with  the  principle 
of  sustained  yield  for  the  purpose  of  pro¬ 
viding  a  permanent  source  of  timber 
supply,  protecting  watersheds,  regulating 
stream  flow,  and  contributing  to  the  eco¬ 
nomic  stability  of  local  communities  and 
industries,  and  providing  recreational 
facilities.  Nothing  contained  in  the  act 
shall  be  construed  to  interfere  with  the 
use  and  development  of  power  sites  as 
may  be  authorized  by  law. 


(b)  Section  1  of  the  act  authorizes  the 
Secretary  of  the  Interior,  if  he  deter¬ 
mines  that  such  action  will  facilitate 
sustained-yield  management,  to  sub¬ 
divide  the  revested  lands  into  sustained- 
yield  forest  units,  the  boundary  lines  of 
which  shall  be  so  established  that  each 
will  provide,  so  far  as  practicable,  a  per¬ 
manent  source  of  raw  materials  for  the 
support  of  dependent  communities  and 
local  industries  of  the  region.  The 
boundaries  of  such  forest  units  may  be 
established  only  after  hearings  are  con¬ 
ducted  in  the  vicinity  of  such  lands. 

(c)  Section  2  of  the  act  authorizes  the 
Secretary  to  make  cooperative  agree¬ 
ments  with  other  Federal  or  State  ad¬ 
ministrative  agencies  or  with  private 
forest  owners  or  operators  for  the  co¬ 
ordinated  management,  with  respect  to 
time,  rate,  and  method  of  cutting,  and 
sustained  yield,  of  forest  units  compris¬ 
ing  parts  of  revested  or  reconveyed 
lands,  together  with  lands  in  private 
ownership  or  under  the  administration 
of  other  public  agencies,  when  by  such 
agreements  he  may  be  aided  in  accom¬ 
plishing  the  purposes  of  the  act. 

§  115.3  Determination  of  annual  pro¬ 
ductive  capacity.  The  authorized  officer 
of  the  Bureau  of  Land  Management 
shall  determine  and  declare  the  annual 
productive  capacity  of  the  O.  and  C. 
lands  under  the  principle  of  sustained 
yield.  The  lands  shall  be  treated  as 
a  single  unit  for  the  purpose  of  applying 
the  principle  of  sustained  yield,  except 
that  upon  the  establishment  of  one  or 
more  sustained-yield  forest  units  in  ac¬ 
cordance  with  §  115.7,  each  such  unit 
shall  be  treated  separately  in  the  deter¬ 
mination  of  its  annual  productive 
capacity  and  the  average  annual  cut  of 
timber. 

§  115.4  Master  units  and  appurte¬ 
nant  marketing  areas.  As  a  basis  for 
studies  leading  to  the  formulation  of 
plans  for  the  sustained-yield  forest  units 
and  cooperative  agreements  authorized 
by  the  act,  and  in  order  to  facilitate  ad¬ 
ministration  under  the  act,  the  author¬ 
ized  officer,  after  the  determination  and 
declaration  of  the  annual  sustained-yield 
productive  capacity  of  the  O.  and  C. 
lands,  will  divide  the  entire  area  of  the 
O.  and  C.,  intermingled  and  contiguous 
lands  into  master  units,  on  the  basis  of 
natural  groupings  of  such  lands  related 
to  each  other  by  physical  and  economic 
factors,  and  will  declare  an  appurtenant 
marketing  area  for  each  such  master 
unit. 

§  115.5  Hearings  concerning  master 
units,  (a)  In  order  that  the  Director 
may  obtain  the  aid  and  advice  of  inter¬ 
ested  persons  and  agencies,  and  the  pub¬ 
lic  may  be  informed  as  to  contemplated 
plans,  a  public  hearing  will  be  held  in 
connection  with  each  proposed  master 
unit.  Such  hearing  will  be  held  in  the 
vicinity  of  the  lands  involved  and  will 
be  open  to  the  attendance  of  all  inter¬ 
ested  persons,  including  State  and  local 
officers  and  representatives  of  dependent 
Industries  and  labor.  The  hearing  will 
be  conducted  by  a  representative  or  rep¬ 
resentatives  of  the  Department  of  the 
Interior. 


(b)  At  the  conclusion  of  the  hearing 
the  minutes  thereof,  together  with  appro^ 
priate  recommendations,  shall  be  for¬ 
warded  to  the  Director.  The  Director 
will  thereafter  take  such  action  as  he 
deems  appropriate  and  due  notice 
thereof  will  be  given  to  the  public. 

§  115.6  Notice  of  hearings  concerning 
master  units,  (a)  Before  any  hearing  is 
held  in  connection  with  a  master  unit, 
notice  thereof  will  be  published,  once  a 
week  for  four  consecutive  weeks  in  a 
newspaper  of  general  circulation  in  the 
county  or  counties  in  which  the  proposed 
master  unit  and  the  appurtenant  mar¬ 
keting  area  are  situated,  and  once  in  the 
Federal  Register.  The  notice  may  also 
be  published  in  a  trade  paper,  if  such 
publication  is  desirable. 

(b)  Such  notice  shall  be  approved  by 
the  Director. 

§  115.7  Sustained-yield  forest  units. 
Sustained-yield  forest  units  will  be  estab¬ 
lished  by  the  Director  within  the  bound¬ 
aries  of  each  master  unit  in  such  man¬ 
ner  that  each  forest  unit  will  contain  suf¬ 
ficient  forest  land  to  furnish  a  sustained 
supply  of  timber  to  forest  industries  upon 
which  a  local  community  depends  and 
to  constitute  a  suitable  basis  for  a  cooper¬ 
ative  agreement.  Due  consideration  shall 
be  given  to  established  lumbering  opera¬ 
tions  for  the  purpose  of  protecting  de¬ 
pendent  communities  against  adverse 
economic  effects.  Each  forest  unit  shall 
be  established  so  as  to  promote  the  widest 
distribution  of  the  benefits  of  sustained- 
yield  management  to  all  forest  owners, 
operators,  workers  and  dependent  com¬ 
munities  affected  thereby. 

§  115.8  Hearings  concerning  sus¬ 
tained-yield  forest  units  and  coopera¬ 
tive  agreements.  Prior  to  the  establish¬ 
ment  of  a  sustained-yield  forest  unit,  a 
public  hearing  shall  be  held  in  the  vi¬ 
cinity  of  the  lands  involved,  in  accord¬ 
ance  with  section  1  of  the  act.  Plans 
for  the  establishment  of  the  unit  and 
the  execution  of  a  cooperative  agree¬ 
ment  shall  be  considered  at  such  hear¬ 
ing.  The  hearing  will  be  conducted  in 
the  same  manner  as  hearings  concern¬ 
ing  master  units,  as  set  forth  in  §  115.5. 
The  representative  or  representatives  of 
the  Department  of  the  Interior  who  con¬ 
duct  the  hearing  will  upon  its  conclusion 
make  appropriate  recommendations  to 
the  Director  concerning  the  establish¬ 
ment  of  the  forest  unit  and  the  execu¬ 
tion  of  the  cooperative  agreement,  for¬ 
warding  at  the  same  time  a  copy  of  the 
minutes  of  the  hearing.  The  Director 
thereafter  will  take  such  action  as  he 
deems  appropriate  and  due  notice 
thereof  will  be  given  to  the  public. 

§  115.9  Notice  of  hearings  concerning 
forest  units  and  cooperative  agreements. 
The  provisions  of  §  115.6  relative  to 
notice  of  hearings  concerning  a  mas¬ 
ter  unit  shall  be  applicable  to  the  hearing 
in  connection  with  the  establishment  of 
a  sustained-yield  forest  unit  and  the  exe¬ 
cution  of  a  cooperative  agreement. 

§  115.10  Cooperative  sustained-yi eJd 
agreements,  (a)  The  formulation  and 
administration  of  cooperative  agree* 
ments  shall  be  guided  by  a  policy  of  pro* 
moting  the  widest  distribution  of  the 


FEDERAL  REGISTER 


8901 


Thursday,  December  23,  1954 


benefits  obtainable  under  sustained-yield 
management,  and  of  preventing  mo¬ 
nopoly. 

<b)  A  prerequisite  to  participation  in 
the  cooperative  agreement  covering  a 
sustained-yield  forest  unit  will  be  either 

(1)  ownership  of  land  therein  upon 
vrhich  timber  is  growing  in  commercial 
quantities,  or  of  cutover  and  other  lands 
which  have  been  restocked  or  are  suita¬ 
ble  primarily  for  the  production  of  tim¬ 
ber  in  commercial  quantities,  or  (2)  suf- 
cient  rights  or  interests  in  the  timber 
within  the  unit  to  enable  the  holder  of 
such  rights  or  interests  to  fulfill  the  obli¬ 
gations  involved  in  commitment  to  the 
agreement. 

(c)  In  each  cooperative  agreement  the 
parties  shall  agree,  in  consideration  of  the 
benefits  conferred  by  such  agreement, 
that  the  forest  management  of  their 
lands  shall  be  conducted  in  such  manner 
as  may  be  necessary  to  effectuate  the 
purposes  of  the  act.  Each  such  coopera¬ 
tive  agreement  shall  provide  for  (1)  the 
disposition  of  timber  from  the  Federal 
land  in  the  forest  unit  to  cooperating 
parties  without  competitive  bidding  at 
appraised  prices,  in  accordance  with 
sustained-yield  management  plans  for¬ 
mulated  or  approved  by  the  Director; 

(2)  the  time,  rate,  and  method  of  cutting 
timber  from  any  lands  committed  to  such 
agreement;  (3)  the  terms  and  conditions, 
but  not  the  price,  upon  which  private 
cooperating  parties  may  sell  to  any  per¬ 
son  timber  from  their  lands;  (4)  the 
terms  and  conditions  upon  which  addi¬ 
tional  lands,  timber,  or  parties  may  be 
admitted  to  the  agreement  subsequent 
to  its  original  execution;  (5)  the  protec¬ 
tion  of  the  reasonable  interests  of  other 
owners  or  operators  within  the  unit,  of 
workers  and  others  affected  by  the  exe¬ 
cution  of  such  cooperative  agreement, 
and  of  communities  dependent  upon  the 
timber  within  such  unit;  and  (6)  such 
other  matters  as  the  Director  shall  de¬ 
termine  are  necessary  or  proper  to 
achieve  the  objectives  of  the  act. 

(d)  The  provisions  of  a  cooperative 
agreement,  except  as  therein  otherwise 
provided,  shall  prevail,  in  the  administra¬ 
tion  and  disposal  of  O.  and  C.  timber 
included  in  such  agreement,  over  the  reg¬ 
ulations  of  the  Secretary  of  the  Interior 
theretofore  applicable  to  such  timber. 

§  115.11  Qualifications.  Any  individ¬ 
ual  who  wishes  to  obtain  the  rights  of  a 
producer  under  a  cooperative  agreement 
will  be  required  to  furnish  satisfactory 
proof,  prior  to  the  execution  of  the 
agreement,  that  he  is  a  citizen  of  the 
United  States,  or,  if  a  partnership  or 
association,  that  each  member  thereof  is 
such  a  citizen.  A  corporation  which 
wishes  to  become  a  party  to  such  an 
agreement  must  file  a  certified  copy  of 
its  articles  of  incorporation  to  show  that 
it  was  organized  under  the  laws  of  the 
United  States  or  of  some  state,  territory, 
or  possession  thereof,  as  well  as  a 
statement  setting  forth  the  name,  resi¬ 
dence,  citizenship,  and  amount  of  stock 
held  by  each  of  its  stockholders,  sepa¬ 
rately  listing  those  of  alien  citizenship. 
A  corporation  organized  outside  of  the 
fctate  of  Oregon  must  also  file  a  certifi¬ 
cate  by  the  proper  state  official  that  it 
15  authorized  to  do  business  within  the 


State  of  Oregon.  The  Director,  in  his 
discretion,  may  require  a  corporate  party 
to  a  cooperative  agreement  to  furnish 
additional  information  as  to  the  owner¬ 
ship  of  its  stock  and  may  deny  partici¬ 
pation  in  a  cooperative  agreement  to  a 
corporation,  any  of  whose  stock  is  owned, 
held,  or  controlled  by  citizens  of  another 
country. 

§  115.12  Forms  of  agreement.  The 
standard  form  for  cooperative  agree¬ 
ments  between  the  United  States  and 
owners  and  operators  of  non-federal 
lands,  heretofore  approved  by  the  Secre¬ 
tary  of  the  Interior,  will  be  made  avail¬ 
able  through  the  Area  Administrator, 
Portland,  Oregon.  Changes  in  the  form 
of  agreement  may  be  made  by  the  Di¬ 
rector,  from  time  to  time  when  such 
changes  are  warranted  by  peculiar  cir¬ 
cumstances  in  a  forest  unit,  or  to  reflect 
the  experience  gained  from  the  opera¬ 
tion  of  previous  agreements.  All  such 
changes  shall  be  consistent  with  the  re¬ 
tention  by  the  Director,  of  the  authority 
necessary  to  accomplish  the  objectives 
of  the  act.  Where  Federal  lands  not 
under  the  jurisdiction  of  the  Secretary 
of  the  Interior  are  involved,  different 
forms  will  likewise  be  adopted. 

§  115.13  Execution  of  agreement.  The 
Director  of  the  Bureau  of  Land  Manage¬ 
ment,  after  consideration  of  the  minutes 
of  the  hearing  and  the  recommendation 
of  the  hearing  officer,  will  execute  the 
agreement  if  he  is  of  the  opinion  that  it 
will  promote  the  achievement  of  the  ob¬ 
jectives  of  the  act  and  is  otherwise  in  the 
public  interest.  No  rights  shall  accrue  to 
a  party  under  a  cooperative  agreement 
until  the  Director  has  executed  the 
agreement  on  behalf  of  the  United 
States 

§  115.14  Exchanges.  Exchanges  for 
the  purpose  of  consolidating  and  segre¬ 
gating  O.  and  C.  timber  lands,  or  which 
otherwise  are  in  furtherance  of  the  O. 
and  C.  timber  management  program  are 
authorized  by  the  act  of  July  31, 1939  (53 
Stat.  1144) ,  and  the  regulations  thereun¬ 
der.  (See  §§  115.94-115.111.) 

EXTENSION  OF  TIME  TO  CUT  AND  REMOVE 

TIMBER  PURCHASED  ON  THE  REVESTED  AND 

RECONVEYED  LANDS 

Authority  :  §§  115.15  to  115.24  issued  under 
46  Stat.  369. 

§  115.15  Statutory  authority.  The 
act  of  May  19, 1930  (46  Stat.  369)  author¬ 
izes  the  Secretary  of  the  Interior  to  ex¬ 
tend  the  time  for  cutting  and  removing 
timber  upon  certain  revested  and  recon¬ 
veyed  lands  in  the  State  of  Oregon. 

§  115.16  Where  application  should  be 
filed.  Applications  for  an  extension  of 
time  beyond  that  specified  in  the  patent 
issued  for  timber  purchased,  on  land  re¬ 
vested  in  the  United  States  under  the  act 
of  June  9,  1916  (39  Stat.  218),  or  recon¬ 
veyed  to  the  United  States  under  the  act 
of  February  26,  1919  (40  Stat.  1179), 
should  be  filed  with  the  State  Super¬ 
visor,  Bureau  of  Land  Management, 
Portland,  Oreg. 

§  115.17  Form  and  contents  of  appli¬ 
cation.  Applications  may  be  submitted 
in  longhand  if  plainly  written,  but  pref¬ 
erably  in  typewritten  form.  Any  appli¬ 


cation  filed  under  the  act  of  May  19,  1930 
should  describe  the  land,  give  the  name 
of  the  land  office  and  serial  number  un¬ 
der  which  the  timber  patent  issued  and 
briefly  and  concisely  set  forth,  by  the 
individual  applicant  or  by  an  official  of 
the  company  where  the  application  has 
been  filed  by  a  corporation,  the  approxi¬ 
mate  amount  of  timber  remaining  on  the 
land,  together  writh  a  comprehensive 
statement  showing  the  reason  or  reasons 
why  the  timber  involved  has  not  or  can 
not  be  cut  and  removed  dui'ing  the 
period  stipulated  in  the  patent. 

§  115.20  Contract  and  bond  required 
prior  to  approval.  The  applicant  will  be 
allowed  30  days  from  receipt  of  notice  in 
which  to  execute  and  file  a  contract  and 
bond,  before  favorable  action  is  taken. 

§  115.22  (Granting  extension  of  time. 
When  the  contract  and  bond  mentioned 
in  §  115.20  have  been  submitted  in  the 
required  form,  the  authorized  officer  shall 
grant  such  an  extension  for  the  cutting 
and  removal  of  the  patented  timber  as 
the  facts  disclosed  by  the  record  may 
warrant. 

§  115.23  Responsibility  of  principal 
and  surety  in  bonds.  The  principal  and 
surety  in  the  bonds  will,  as  the  principal 
and  surety  in  similar  bonds  submitted 
with  the  sale  of  timber  in  the  first  in¬ 
stance  under  the  said  act  of  May  17,  1928 
(45  Stat.  597),  or  the  act  of  August  28, 
1937  (50  Stat.  874),  be  held  responsible 
until  the  condition  in  the  bond  has  been 
fulfilled  without  reference  to  the  expira¬ 
tion  of  the  extension  granted. 

§  115.24  Termination  of  rights  under 
extensions.  In  cases  where  the  timber  is 
cut  and  removed  before  the  expiration  of 
the  time  granted,  rights  under  such  ex¬ 
tensions  may  be  terminated  by  the  au¬ 
thorized  officer  in  the  same  manner  as 
are  rights  under  timber  patents  issued 
under  the  act  of  June  9,  1916  (39  Stat. 
218). 

REGULATIONS  GOVERNING  THE  SALE  OF 
TIMBER  ON  THE  O.  Sc  C.  LANDS 

Authority:  §§  115.36  to  115.51  Issued  under 
sec.  5,  50  Stat.  875;  43  U.  S.  C.  1181e. 

§  115.36  Statutory  authority.  The 
act  of  August  28,  1937  (50  Stat.  874)  au¬ 
thorizes  the  sale  and  disposal  of  timber 
from  the  Revested  Oregon  and  California 
Railroad  and  the  Reconveyed  Coos  Bay 
Wagon  Road  Grant  Lands. 

§  115.37  Definitions.  Except  as  the 
context  may  otherwise  indicate,  as  the 
terms  are  used  in  §§  115.36  to  115.51  and 
in  contracts  made  thereunder; 

(a)  “Bureau”  means  Bureau  of  Land 
Management,  Department  of  the  Inte¬ 
rior. 

(b)  “Area  Administrator”  means  the 
Area  Administrator,  Area  1,  Bureau  of 
Land  Management,  or  his  authorized 
representative. 

(c)  “State  Supervisor”  means  the 
State  Supervisor,  Oregon,  Bureau  of 
Land  Management,  or  his  authorized 
representative. 

(d)  “Revested  and  Reconveyed  Lands” 
means  the  Revested  Oregon  and  Califor¬ 
nia  and  Reconveyed  Coos  Bay  Wagon 
Road  Grant  Lands,  and  other  lands  ad¬ 
ministered  by  the  Bureau  of  Land  Man- 
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agement  under  the  provisions  of  the  act 
of  August  28.  1937  (50  Stat.  874). 

(e)  “O.  and  C.  Lands”  means  the  Re¬ 
vested  and  Reconveyed  lands. 

(f)  ‘‘District  Forester”  means  a  dis¬ 
trict  forester  of  the  Bureau  who  is  sta¬ 
tioned  in  Oregon  and  in  or  west  of  Range 
8  East,  Willamette  Meridian,  Oregon. 

(g)  “Authorized  Officer”  means  the 
Government  official  who  has  been  duly 
authorized  to  sign  a  contract  or  issue  a 
permit  for  the  disposal  of  timber  from 
the  O.  and  C.  lands,  and  to  supervise 
operations  and  take  action  under  such 
contract  or  permit. 

(h)  “Officer  in  Charge”  means  such 
officer  as  may  be  designated  by  the  au¬ 
thorized  officer  to  supervise  operations 
under  such  contract  or  permit. 

(i)  “Timber”  means  standing  and 
downed  trees,  logs,  and  forest  products 
of  any  type. 

§  115.38  Disposals  which  must  be 
made  under  other  statutes;  rights  under 
other  statutes.  On  the  Revested  and 
Reconveyed  lands  the  owner  of  any 
patented  or  unpatented  mining  claim 
which  was  located  on  or  after  August  28, 
1937,  shall  have  no  title  to  the*  timber, 
possessory  or  otherwise,  except  that  he 
may  use  timber  not  disposed  of  by  the 
United  States  in  the  development  and 
operation  of  the  mine  only,  as  provided 
under  the  act  of  April  8,  1948  (62  Stat. 
162)  and  the  applicable  regulations 
(§§  185.37a  to  185.37e  of  this  chapter). 
The  owner  of  a  patented  or  unpatented 
mining  claim  which  was  located  prior  to 
August  28,  1937,  on  Revested  and  Recon¬ 
veyed  lands  classified  as  timberlands 
under  the  act  of  June  9,  1916  (39  Stat. 
218)  is  not  vested  with  title  to  the  timber 
thereon  but  may  use  so  much  thereof  as 
may  be  necessary  in  the  development  and 
operation  of  his  mine  until  such  time  as 
such  timber  is  sold  by  the  United  States. 

§  115.39  Sale  and  appraisal,  (a) 
All  timber  to  be  sold  under  the  provisions 
of  the  act  of  August  28,  1937,  shall  be 
appraised  and  in  no  case  shall  be  sold 
at  less  than  the  appraised  price.  Such 
timber  shall  be  sold  to  a  responsible, 
qualified  purchaser  under  the  appropri¬ 
ate  form  of  contract.  All  sales,  other 
than  those  specified  in  paragraphs  (b), 

(c),  (d)  and  (e)  of  this  section,  shall 
be  made  only  after  inviting  competitive 
bidding  through  publication  and  post¬ 
ing  and  the  submission  of  either  sealed 
or  oral  bids. 

(b)  When  the  authorized  officer  deter¬ 
mines  that  it  is  unlikely  that  competitive 
interest  exists,  he  may,  in  his  discretion, 
without  publishing,  posting,  or  calling 
for  bids,  sell  to  or  for  the  benefit  of  any 
one  qualified  purchaser,  in  any  twelve 
consecutive  month  period,  (1)  timber  on 
the  revested  and  reconveyed  lands  not  to 
exceed  an  estimated  volume  of  100  M  bd. 
ft.,  or  (2)  other  forest  products  on  such 
land,  the  estimated  appraised  value  of 
which  is  not  more  than  the  current  aver¬ 
age  market  value  of  100  M  bd.  ft.  of  O. 
and  C.  timber. 

(c)  When  thinning  or  sanitation  cut¬ 
ting  on  small  isolated  tracts  of  mature 
or  overmature  timber  in  the  judgment 
of  the  authorized  officer  is  required,  he 
may  sell  the  timber  or  other  forest  prod¬ 
ucts  to  be  removed  for  such  purpose 


without  publishing,  posting,  or  calling 
for  bids.  There  shall  be  no  limitation 
on  the  number  of  such  noncompetitive 
sales  which  may  be  made  to  one  pur¬ 
chaser  in  any  given  twelve  month  pe¬ 
riod,  but  no  such  sale  shall  exceed  an 
estimated  volume  of  100  M  bd.  ft.  or,  for 
forest  products,  an  equivalent  value. 

(d)  The  authorized  officer  may  with¬ 
out  publishing,  posting,  or  calling  for 
bids  sell  to  the  holder  of  an  O.  and  C. 
timber  sale  contract  up  to  500  M  bd.  ft. 
of  windthrown,  insect-damaged,  or  fire- 
killed  timber  which  is  on  or  adjacent  to 
the  contract  area  when  in  his  judgment 
such  sale  is  in  the  public  interest. 

(e)  When  a  road  is  constructed  with 
Government  funds,  the  timber  on  the 
right-of-way  may  be  sold  to  the  con¬ 
tractor  constructing  the  road  at  the 
appraised  price  without  publishing,  post¬ 
ing  or  calling  for  bids. 

§  115.40  Qualifications  of  bidders.  A 
bidder  at  a  sale  of  timber  from  O.  and 
C.  lands  may  be  (a)  an  individual  who 
is  a  citizen  of  the  United  States,  (b)  a 
partnership  composed  wholly  of  such 
citizens,  (c)  an  unincorporated  associ¬ 
ation  composed  wholly  of  such  citizens 
or  (d)  a  corporation  organized  under 
the  laws  of  the  United  States  or  of  a 
State  or  Territory  thereof  and  authorized 
to  transact  business  in  the  State  of  Ore¬ 
gon.  A  bidder  prior  to  being  declared 
the  successful  bidder  must  supply  evi¬ 
dence  of  ability  to  comply  with  the 
financial  obligations  and,  as  required  by 
the  authorized  officer,  with  the  other 
terms  of  the  contract. 

§  115.41  Timber  sale  plan.  Plans  for 
the  sale  of  timber  during  a  calendar  year 
will  be  developed  by  the  State  Super¬ 
visor  prior  to  such  year.  At  or  before 
the  commencement  of  such  calendar 
year,  or  as  soon  thereafter  as  the  timber 
sale  program  for  such  year  has  been 
formulated,  the  plan  will  be  advertised 
in  a  newspaper  of  general  circulation  in 
the  marketing  area  in  which  the  timber 
is  located.  Notwithstanding  such  ad¬ 
vertising,  the  State  Supervisor  may,  sub¬ 
sequent  thereto,  change,  alter,  or  amend 
the  timber  sale  plan. 

§  115.42  Publication  and  posting. 
(a)  In  addition  to  the  advertisement 
described  in  §  115.41,  notice  of  any  pro¬ 
posed  competitive  sale  must  be  published 
prior  to  the  time  of  such  sale  at  the  ex¬ 
pense  of  the  Government.  The  notice 
of  sale  of  timber  on  revested  and  recon¬ 
veyed  lands  shall  be  published  on  the 
same  day  weekly  for  at  least  two  con¬ 
secutive  v  eeks  in  a  newspaper  published 
within  the  marketing  area  in  which  the 
timber  is  located  (as  established  by  the 
Secretary  of  the  Interior  or  the  Director 
of  the  Bureau  of  Land  Management). 
In  the  case  of  salvage  sales  of  wind- 
thrown,  insect-damaged  or  fire-killed 
timber,  the  notice  shall  be  published  at 
least  once  and  the  sale  shall  be  held  not 
less  than  one  week  after  such  publica¬ 
tion. 

(b)  The  notice  must  state  specifically 
where  complete  information  can  be 
obtained. 

§  115.43  Oral  auction  sales.  The  au¬ 
thorized  officer  may  conduct  sales  at  oral 
auction  bidding  where  the  timber  is  trib¬ 


utary  to  a  privately  owned  and  main¬ 
tained  access  road  which  the  United 
States  has  the  right  to  use  and  to  permit 
others  to  use  pursuant  to  an  agreement 
under  this  part. 

§115.44  Deposits  with  bids.  Deposits 
shall  be  submitted  with  each  bid.  Such 
deposits  shall  be  at  least  20  percent  of 
any  estimated  stumpage  value  which  is 
less  than  $1,000;  at  least  10  percent  of 
any  estimated  stumpage  value  between 
$1,000  and  $10,000;  at  least  5  percent  of 
any  estimated  stumpage  value  between 
$10,000  and  $100,000;  and  at  least  3  per¬ 
cent  of  any  estimated  stumpage  value 
exceeding  $100,000.  In  the  discretion 
of  the  authorized  officer,  greater  deposits 
may  be  required  by  the  notice  of  sale. 
Every  deposit  must  be  made  in  cash  or 
by  money  order,  cashier’s  check  or  certi¬ 
fied  check  made  payable  to  the  Bureau 
of  Land  Management.  Deposits  with 
bids  are  required  as  a  guarantee  of  good 
faith,  and  when  a  bond  is  not  executed 
the  deposit  of  the  successful  bidder  will 
be  retained  until  the  contract  is  com¬ 
pleted.  In  the  final  settlement  the  de¬ 
posit  will  be  credited  as  a  portion  of  the 
whole  amount  due  for  the  timber  pur¬ 
chased  and  any  balance  returned,  pro¬ 
vided  the  Purchaser  has  faithfully 
performed  the  terms  of  the  contract. 
If  a  bond  is  furnished  and  accepted,  the 
deposit  will  be  credited  as  a  first  install¬ 
ment  in  the  payment  for  the  timber. 
Checks  of  unsuccessful  bidders  will  be 
returned  upon  the  award  of  the  bid. 

§  115.45  Action  on  bids,  (a)  In  the 
event  of  tie  high  sealed  bids,  the  high 
bidder  shall  be  determined  by  lot.  In 
oral  bidding,  except  for  the  first  bid,  no 
bid  will  be  considered  or  recorded  which 
is  not  higher  than  the  preceding  bid. 

(b)  Where  no  bid  is  received  within 
the  time  specified  in  the  notice  of  sale  for 
the  receipt  of  bids  and  if  the  authorized 
officer  determines  that  no  significant  rise 
has  occurred  in  the  market  price  of  the 
timber  over  the  appraised  price,  he  may 
in  his  discretion  keep  open  the  period  for 
the  receipt  of  bids  for  not  to  exceed  an 
additional  90-day  period  and  may  sell 
the  timber  without  readvertising  in  the 
following  manner: 

( 1 )  If  during  the  extended  period  for 
the  receipt  of  bids,  a  written,  sealed  offer 
is  made  for  the  timber  at  not  less  than 
the  advertised  minimum  appraised  price 
accompanied  by  the  minimum  deposit, 
notice  of  such  offer  shall  be  posted  in  the 
office  of  the  district  forester  and  in  the 
office  of  the  State  supervisor  for  a 
period  of  not  less  than  5  days  from  re¬ 
ceipt  thereof.  If  no  other  such  offers 
are  received  during  the  5-day  posting 
period,  the  contract  may  be  awarded  to 
the  sole  bidder,  if  qualified. 

(2)  If,  however,  during  such  posting 
period,  other  offers  are  received,  then  all 
offerors  at  the  end  of  the  original  posting 
period  of  5  days  shall  be  permitted  to 
participate  in  an  oral  auction  sale  at 
which  no  oral  bid  will  be  received  which 
is  less  than  the  highest  sealed  bid  re¬ 
ceived  during  the  5 -day  period.  The 
time  and  place  of  the  oral  auction  will  be 
designated  by  the  authorized  officer  ana 
the  sealed  bidders  notified  thereof. 

(3)  Timber  which  has  been  deter¬ 
mined  by  the  authorized  officer  to  be 
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salvage  in  nature,  which  has  been  ad¬ 
vertised  as  such,  and  which  is  sold  under 
the  terms  of  this  section  because  no  bids 
were  received  within  the  time  specified 
in  the  notice  of  sale,  may  be  manufac¬ 
tured  in  any  O.  and  C.  marketing  area 
which  has  been  established  by  the  Secre¬ 
tary  of  the  Interior,  or  the  Director, 
Bureau  of  Land  Management. 

(c)  In  any  sale  of  timber,  if  the  con¬ 
tract  amount  is  not  paid  in  full  in  ad¬ 
vance,  the  authorized  officer,  in  his  dis¬ 
cretion,  and  either  before  or  as  a  condi¬ 
tion  of  the  award  of  the  contract,  may 
require  a  financial  statement  or  other 
information  concerning  the  ability  of  the 
bidder  to  perform  the  obligations  of  the 
contract,  as  well  as  data  covering  plant, 
equipment,  etc. 

(d)  The  right  is  hereby  reserved  to 
waive  technical  defects  in  the  advertise¬ 
ment;  to  reject  all  bids,  or  to  award  the 
timber  for  the  amount  of  the  highest  bid 
to  the  next  highest  qualified  bidder 
when  the  officer  authorized  to  approve 
the  contract  shall  deem  the  high  bidder 
unqualified  to  fulfill  the  contractual  re¬ 
quirements  of  the  advertisement,  or  to 
other  than  the  highest  bidder  when 
necessary,  pursuant  to  the  act  of  August 
28, 1937  (  50  Stat.  874),  in  order  to  pro¬ 
vide  a  continued  supply  of  timber  to 
local  industry,  so  as  to  assure  the  per¬ 
manence  of  the  community  which  is 
dependent  upon  such  industry. 

(e)  In  addition  to  the  foregoing,  if  the 
successful  bidder  is  (1)  an  individual,  he 
may  be  required  to  furnish  a  statement 
that  he  is  a  native  born  citizen  or  evi¬ 
dence  that  he  is  a  naturalized  citizen; 

(2)  a  partnership  or  an  unincorporated 
association,  it  may  be  required  to  file  with 
the  signing  officer  a  certified  copy  of  its 
written  articles  of  partnership  or  asso¬ 
ciation  and  a  statement  or  evidence  of 
the  citizenship  of  each  of  its  members; 

(3)  a  corporation,  it  may  be  required  to 
file  with  the  authorized  officer  a  certified 
copy  of  its  articles  of  incorporation.  If 
not  organized  under  the  laws  of  the 
State  of  Oregon,  such  corporation  may 
also  be  required  to  file  a  certificate  show¬ 
ing  the  corporation’s  authority  to  do 
business  in  the  State  of  Oregon. 

§  115.46  Contracts,  (a)  For  sales  of 
timber  made  under  §  115.39  contracts 
shall  be  prepared  on  standard  forms,  the 
needs  of  the  sale  determining  which 
form  is  to  be  used.  No  essential  depar¬ 
ture  from  the  requirements  of  the  stand¬ 
ard  contract  forms  may  be  authorized 
except  with  the  approval  of  the  Secre¬ 
tary.  Three  copies  of  the  contract  shall 
be  transmitted  to  the  successful  bidder 
together  with  notice  that  he  will  be  al¬ 
lowed  30  days  in  which  to  execute  and 
return  the  contracts  and  to  furnish  any 
bond  required  by  §  115.47  and  any  other 
information  required  by  or  under  the  au¬ 
thority  of  §§  115.45  (d)  and  (e),  together 
with  the  initial  payment  or  payment  in 
full  as  may  be  required  under  §  115.48. 

(b)  if  the  successful  bidder  fails 
within  30  days  to  comply  with  the  re¬ 
quirements  of  paragraph  (a)  of  this  sec¬ 
tion,  then  his  bid  may  be  rejected  and 
that  part  of  his  deposit  representing  the 
Minimum  deposit  specified  in  this  part 
snail  be  retained  as  liquidated  damages. 


§  115.47  Bonds.  In  sales  of  timber 
in  which  the  value  of  the  stumpage  does 
not  exceed  $5,000  the  initial  deposit  may 
be  retained  as  a  cash  bond  until  the  con¬ 
tract  is  completed.  In  sales  of  timber 
in  which  the  stumpage  value  exceeds 
$5,000  but  is  not  over  $10,000  a  bond  of 
approximately  20  per  cent  of  the  value 
of  the  timber  will  be  required.  In  sales 
of  timber  in  which  the  stumpage  value 
exceeds  $10,000  but  is  not  over  $100,000 
a  bond  in  an  amount  of  approximately 
10  per  cent  of  the  estimated  value  of  the 
timber  will  be  required  and  in  sales  in 
which  the  stumpage  value  exceeds  $100,- 
000  a  bond  will  be  required  in  an  amount 
to  be  fixed  by  the  authorized  officer. 
Ordinarily  corporate  surety  bonds  will 
be  required.  However,  if  personal  sure¬ 
ties  are  furnished  in  lieu  thereof,  such 
sureties  will  be  accepted  and  the  bond 
approved  only  upon  a  clear  showing 
by  the  principals  and  the  bondsmen 
that  they  are  fully  capable  of  carrying 
out  the  terms  of  the  agreement. 

§  115.48  Payment,  (a)  No  part  of 
the  timber  sold  under  the  contract  may 
be  severed,  extracted,  or  removed  unless 
advance  payment  has  been  made  there¬ 
for. 

(b)  Payments  for  timber  shall  be  re¬ 
quired  in  advance  of  cutting  either  as  a 
single  payment  or  in  the  form  of  in¬ 
stallments.  In  sales  having  a  stumpage 
value  of  not  more  than  $1,000  payment 
will  ordinarily  be  required  in  full  before 
cutting  is  started.  In  sales  of  timber 
having  a  stumpage  value  of  $1,000  to 
$5,000  payment  shall  be  made  in  install¬ 
ments  of  not  less  than  $1,000  each;  in 
sales  of  from  $5,000  to  825,000  in  in¬ 
stallments  of  not  less  than  $2,500  each, 
and  in  sales  of  from  $25,000  to  $100,000 
in  installments  of  not  less  than  $5,000 
each:  Provided,  That  the  last  install¬ 
ment  on  any  sale  may  be  in  an  amount 
equal  to  the  balance  due  and  payable 
thereon.  In  sales  in  which  the  stump¬ 
age  value  is  in  excess  of  $100,000  the 
amount  of  the  installments  shall  be  de¬ 
termined  at  the  time  such  sales  are 
authorized:  Provided,  That  the  amount 
so  fixed  shall  not  be  less  than  $5,000  for 
each  installment. 

(c)  In  any  sale  of  timber  for  which 
payment  in  installments  is  permitted, 
the  purchaser  shall  make  an  initial  pay¬ 
ment  equivalent  to  twTo  installments  as 
follows:  One  installment  prior  to  the 
approval  of  the  contract  and  the  second 
installment  prior  to  the  commencement 
of  cutting  or  extraction  operations. 

(d)  On  the  basis  of  his  initial  pay¬ 
ment  of  two  installments,  the  purchaser 
may,  under  the  contract,  sever  timber  of 
a  value  not  to  exceed  one-half  of  such 
initial  payment.  Remaining  install¬ 
ments  shall  become  due  and  payable 
without  prior  notice  whenever  the  value 
of  the  timber  severed  or  the  materials 
extracted  under  the  contract  shall  equal 
the  sum  of  the  payments  made  by  the 
purchaser  (exclusive  of  one-half  of  the 
initial  payment  as  herein  provided). 

(e)  All  payments  hereunder  shall  be 
made  in  cash,  or  by  money  order,  or 
check  made  payable  to  the  Bureau  of 
Land  Management. 

§  115.49  Reappraisals.  No  reapprais¬ 
als  of  timber  sold  under  the  contract  will 


be  made  during  the  contract  term  if  it  is 
for  2  years  or  less.  If  the  term  of  the 
contract  is  for  more  than  2  years,  the 
authorized  officer  shall,  prior  to  the  com¬ 
mencement  of  the  third  and  each  suo- 
sequent  year,  reappraise  the  timber 
covered  by  the  contract  remaining  to  be 
severed  or  extracted,  in  accordance  with 
standard  appraisal  techniques.  If  the 
value  of  the  timber  remaining  uncut  is 
found  upon  reappraisal  to  exceed  the 
contract  price,  timber  cut  subsequent  to 
such  reappraisal  shall  be  charged  for  at 
a  price  not  to  exceed  the  reappraisal 
value.  No  price  less  than  the  contract 
price  shall  be  established.  Notice  of  the 
adjusted  prices  to  be  fixed  under  the  con¬ 
tract  shall  be  sent,  registered  mail,  by 
the  authorized  officer  to  the  purchaser  at 
least  30  days  before  the  beginning  of  the 
year.  Not  later  than  30  days  after  re¬ 
ceipt  of  notice,  the  purchaser  may  sub¬ 
mit  his  objections,  if  any,  in  writing  to 
the  signing  officer.  In  the  absence  of 
such  objections,  or  if  the  authorized 
officer  does  not  find  the  objections  suffi¬ 
cient  and  so  advises  the  purchaser,  or 
subject  to  final  determination  of  an  ap¬ 
peal,  if  taken,  from  the  decision  of 
reappraisal  of  the  timber,  the  adjusted 
prices  shall  be  in  effect  and  govern  the 
payments  to  be  made  for  all  timber 
severed  or  extracted  during  the  new 
contract  year. 

§  115.50  Permits  to  mining  claim  own¬ 
ers,  Revested  and  Reconveyed  lands.  The 
owner  of  any  unpatented  mining  claim 
located  upon  revested  and  reconveyed 
lands  shall  file  an  application  with  the 
district  forester  for  permission  to  cut 
and  use  the  timber  thereon  in  accordance 
with  §  185. 37d  of  this  chapter. 

§  115.51  Appeals.  A  person  aggrieved 
by  any  final  official  action  regarding  his 
contract,  application  for  permit,  or  per¬ 
mit  may  make  an  appeal  pursuant  to  the 
Rules  of  Practice  (Part  221  of  this 
chapter). 

FOREST  PRACTICE  RULES  AND  GENERAL 
CONTRACT  STIPULATIONS 

Authority:  §§  115.54  to  115.84  Issued  under 
sec.  5,  50  Stat.  875;  43  U.  S.  C.  1181e. 

§  115.54  Forest  practice  rules  and  gen¬ 
eral  contract  stipulations.  The  forest 
practice  rules  and  general  contract  stip¬ 
ulations  in  §§  115.55  to  115.84  are  hereby 
prescribed  for  use  in  all  contracts  for  the 
sale  of  timber  from  revested  Oregon  and 
California  Railroad  and  reconveyed  Coos 
Bay  Wagon  Road  grant  lands  situated  in 
the  State  of  Oregon,  except  as  special 
provision  shall  be  made  by  the  Secretary 
of  the  Interior  with  respect  to  particular 
sales. 

c  115.55  Definitions,  (a)  The  term 
“state  supervisor”  as  used  in  these  forest 
practice  rules  and  contract  stipulations 
signifies  the  State  Supervisor,  Oregon, 
Bureau  of  Land  Management.  His 
office  and  principal  place  of  business 
shall  be  in  the  city  of  Portland.  Oregon. 

(b)  The  term  “officer  in  charge”  when¬ 
ever  used  in  §§  115.54  to  115.84  signifies 
the  forest  officer  of  highest  rank  as¬ 
signed  to  the  administration  of  timber 
sales  within  the  District  in  which  the 
sale  is  located,  or  such  other  officer  as 
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may  be  designated  by  the  state  super¬ 
visor,  to  supervise  the  sale. 

(c)  Foresters,  logging  engineers,  log 
scalers  and  other  officers  authorized  to 
administer  timber  sales  will  receive  their 
instructions  from  the  state  supervisor, 
or  the  officer  in  charge. 

§  115.56  Basis  of  sale.  Timber  shall 
be  sold  on  the  basis  of  cruise,  tree  scale 
or  log  scale,  and  no  timber  except  that 
necessary  for  improvements  or  that 
which  interferes  with  the  economical 
conduct  of  a  logging  enterprise  shall  be 
cut  unless  it  has  been  marked  or  desig¬ 
nated  in  advance  by  the  officer  in 
charge.  Where  volumes  are  deter¬ 
mined  on  the  basis  of  a  scale  of  the 
standing  trees,  such  volumes  shall  be 
checked  for  accuracy  by  a  periodic  scal¬ 
ing  of  the  logs  on  sample  areas.  The 
purchaser  shall  be  permitted  to  witness 
such  check  scaling.  Where  the  volume 
is  determined  by  log  measurement  the 
Scribner  Decimal  C  log  rule  will  be  used 
in  scaling  the  logs. 

§  115.57  Deposits.  Cash  deposits  in 
advance  of  cutting  will  be  required  as 
stipulated  in  the  contract.  The  title 
to  standing  timber  or  forest  products 
covered  by  the  contract  will  not  pass  to 
the  purchaser  until  such  timber  or  prod¬ 
ucts  are  paid  for.  If  at  any  time  the 
stumpage  value  of  the  timber  cut  and 
unpaid  for  shall  approach  or  equal  the 
total  amount  then  on  deposit,  an  addi¬ 
tional  advance  deposit  shall  be  required. 

§  115.58  Designation  of  logging  areas. 
The  priority  of  areas  to  be  logged,  when 
economically  feasible,  may  be  desig¬ 
nated  by  the  officer  in  charge  if  such 
action  is  necessary  to  prevent  deteriora¬ 
tion  from  fire,  insects  or  disease,  and  to 
fully  protect  the  interests  of  the  United 
States. 

§  115.59  Selective  logging.  The  log¬ 
ging  of  areas  in  such  manner  as  to  pre¬ 
serve  a  part  of  the  merchantable  tim¬ 
ber,  promote  the  growth  of  young  trees, 
or  preserve  the  forest  cover,  shall  be 
practiced  on  all  lands  chiefly  valuable 
for  the  production  of  timber.  The  gen¬ 
eral  plan  of  selective  logging  to  be  fol¬ 
lowed  may  take  any  of  the  various  forms 
of  tree  selection,  group  selection  or 
area  selection,  or  combinations  thereof, 
which  in  the  judgment  of  the  officer  in 
charge  will  assure  the  successful  conser¬ 
vation  and  protection  of  the  resources 
under  development. 

§  115.60  Reservations  for  public  pur¬ 
poses.  In  the  discretion  of  the  officer 
in  charge,  a  strip  of  suitable  width  on 
each  side  of  lakes,  streams,  roads,  and 
trails  and  in  the  vicinity  of  camping 
places  and  recreation  grounds  may  be 
reserved,  in  which  little  or  no  cutting 
will  be  allowed.  In  carrying  out  the  se¬ 
lective  cutting  in  these  areas  all  reason¬ 
able  care  shall  be  taken  to  avoid  injury 
to  the  remaining  standing  timber. 
Within  these  reserved  areas  trees  shall 
be  felled  in  such  manner  as  to  leave  the 
right-of-way,  streams  and  lake  shores 
free  from  slash  deposits. 

§  115.61  Protection  of  young  growth. 
The  young  growth  shall  be  protected  as 
fully  as  possible  in  every  branch  of  the 
logging  operations  and*  its  use  in  the 


construction  of  improvements  may  be 
restricted  by  the  officer  in  charge. 

§  115.62  Fire  code.  Section  5  of  the 
act  of  August  28,  1937  (50  Stat.  875), 
provides  in  part,  “That  rules  and  regula¬ 
tions  for  the  protection  of  the  revested 
lands  from  fire  shall  conform  with  the 
requirements  and  practices  of  the  State 
of  Oregon  insofar  as  the  same  are  con¬ 
sistent  with  the  interests  of  the  United 
States”,  and  proceeding  in  accordance 
therewith,  contractors  will  be  required  to 
comply  with  applicable  provisions  of  the 
State  fire  code,  as  well  as  the  following: 

(a)  The  slash  resulting  from  logging 
operations  shall  be  burned  only  under 
written  permit  from  the  officer  in  charge, 
acting  in  cooperation  with  the  State 
Forester,  or  his  duly  authorized  repre¬ 
sentative.  In  the  Douglas  fir  type  on 
areas  logged  in  the  group  or  area  selec¬ 
tion  manner  the  burning  of  slash,  where 
required,  shall  be  carried  out  in  ac¬ 
cordance  with  the  best  and  safest  prac¬ 
tices  recognized  in  the  “Forest  Prac¬ 
tice  Handbook”  of  the  Pacific  Northwest 
Loggers  and  the  West  Coast  Lumber¬ 
men’s  Associations.  Adequate  special 
protection  shall  be  given  to  all  reserved 
timber.  Proper  fire  trails  shall  be  con¬ 
structed  as  required  by  the  officer  in 
charge  where  necessary  in  advance  of 
slash  burning  to  protect  green  timber 
areas,  islands  of  immature  timber  and 
previously  logged  areas  that  have  been 
cleared  of  slash.  Where  the  tree  selec¬ 
tion  method  of  logging  is  used  special 
methods  economically  possible  shall  be 
worked  out  by  the  officer  in  charge, 
in  cooperation  with  the  State  Forester 
and  the  purchaser.  In  the  Ponderosa 
pine  type  slash  disposal  shall  be  carried 
out  in  accordance  with  the  Rules  of  For¬ 
est  Practice  (Oregon)  of  the  Western 
Pine  Association.  Special  provisions 
may  be  developed  by  the  officer  in 
charge,  in  cooperation  with  the  State 
Forester  and  the  purchaser. 

(b)  Smoking  and  lunch  fires  shall  be 
restricted  during  periods  of  fire  hazard 
and  shall  be  permitted  only  in  especially 
prepared  places. 

(c)  The  contractor  shall  be  required 
to  stop  logging  operations  in  especially 
hazardous  fire  weather  upon  request 
from  the  officer  in  charge. 

§  115.63  Responsibility  for  damage. 
The  contractor  shall  be  held  accountable 
for  any  damage  to  virgin  timber,  reserve 
stands  or  young  growth,  occurring  as  a 
result  of  slash  burning  or  other  fires 
originating  on  the  sale  area  or  adjacent 
lands  and  shall  be  required  to  pay  for 
such  damage  on  the  basis  of  an  ap¬ 
praisal  to  be  conducted  by  the  author¬ 
ized  officer;  provided  the  purchaser, 
his  subcontractors  or  employees  are  di¬ 
rectly  or  indirectly  responsible  for  the 
origin  or  spread  of  the  fire. 

§  115.64  Sales ;  rights-of-way.  Other 
sales  within  a  sale  area  may  be  made  of 
products  and  kinds  of  timber 'not  sold 
under  a  previous  sale,  provided  such 
sales  will  not,  in  the  judgment  of  the 
officer  having  authority  to  make  such 
sale,  interfere  with  the  operations  of  the 
previous  purchaser.  The  previous  pur¬ 
chaser  shall  not  be  held  liable  for  any 
damage  by  fire  or  other  causes  for  which 


such  additional  purchasers  are  directlv 
or  indirectly  responsible.  Rights-of 
way  may  be  granted  through  portions  of 
the  sale  area  during  the  contract  period 
provided  they  do  not  interfere  with  the 
operations  of  the  previous  purchaser 

§  115.65  Firewood;  improvements 
As  far  as  possible  only  unmerchantable 
timber  other  than  young  growth  shall  be 
used  for  firewood  and  improvements  and 
material  so  used  will  not  be  charged  to 
the  purchaser.  Wood  and  improvements 
taken  from  merchantable  material  win 
be  scaled  or  measured,  charged,  and  paid 
for  at  its  appraised  value. 

§  115.66  Stumps.  Stumps  will  be  cut 
low  so  as  to  avoid  unnecessary  waste. 

§  115.67  Waste.  Unnecessary  waste 
of  merchantable  timber  not  previously 
paid  for  in  high  stumps,  butts,  tops 
breaks,  skids,  and  partially  sound  logs 
and  all  trees  designated  for  logging 
which  are  not  logged  and  all  trees  which 
are  left  felled  or  lodged  or  badly  dam¬ 
aged  by  the  logging  operations  will  be 
scaled  for  their  merchantable  contents 
and  charged  against  the  purchaser. 

§115.68  Carelessness;  breakage. 
Carelessness  on  the  part  of  fellers  or 
other  employees  of  the  purchaser  that 
results  in  unnecessary  breaking  of  trees 
not  previously  cruised  or  scaled  will  be 
penalized  by  scaling  such  trees  full  as  if 
they  had  not  been  broken. 

§  115.69  Sanitation.  The  vicinity  of 
logging  camps  and  stables  will  be  kept  in 
a  clean  and  sanitary  condition,  and  rub¬ 
bish  will  be  removed  and  properly 
burned  or  buried  during  the  occupancy 
and  upon  the  removal  of  the  camps  and 
stables. 

§  115.70  Pollution;  obstruction  of 
streams.  Streams  shall  not  be  obstructed 
by  felled  trees  or  otherwise,  nor  shall 
they  be  polluted  by  sawdust,  manure,  or 
any  other  refuse  from  a  camp  or  mill. 

§  115.71  Utility  facilities.  Existing 
telephone  lines,  fences,  roads,  trails,  and 
other  improvements  shall  be  protected 
as  far  as  possible  in  the  logging  opera¬ 
tions,  and  whenever  they  are  broken  or 
obstructed  the  purchaser  shall  promptly 
repair  the  damage.  If  he  fails  to  make 
the  repairs  promptly,  the  officer  in 
charge  may  make  the  repairs  and  pur¬ 
chasers  may  be  charged  with  double 
the  expense  thereof. 

§  115.72  Necessary  improvements. 
Improvements  necessary  to  execute  his 
contracts,  such  as  camps,  sawmills,  rail¬ 
roads,  roads,  telephone  lines,  chutes, 
bridges,  sluices,  and  dams  may  be  con¬ 
structed  and  maintained  by  the  pur¬ 
chaser  on  and  across  the  contracted 
area,  subject  to  regulation  by  the  state 
supervisor. 

§115.73  Existing  improvements.  Im¬ 
provements  already  on  the  area  which 
are  necessary  for  logging  purposes  may 
be  used  by  the  purchaser,  subject  to  regu¬ 
lation  by  the  state  supervisor. 

§  115.74  Time  for  removal  of  im¬ 
provements.  The  time  limit  for  the  re¬ 
moval  of  the  improvements  and  other 
property  of  the  purchaser  is  1  year 
after  the  expiration  of  the  contract. 
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After  that  time  the  title  to  improve¬ 
ments.  including  camps,  will  attach  to 
the  land,  and  no  personal  property  of 
the  purchaser  will  thereafter  be  removed 
except  with  the  written  consent  of  the 
officer  in  charge:  Provided,  That  im¬ 
provements  necessary  for  the  logging  of 
other  O.  &  C.  timber  may  be  left  for 
such  time  and  on  such  terms  as  may 
be  ^escribed  by  the  state  supervisor. 

§  115.75  Extension  of  time.  Exten¬ 
sion  of  time  for  the  performance  of  any 
contract  may  be  granted  the  purchaser 
by  the  officer  approving  the  contract,  in 
his  discretion  and  subject  to  such  condi¬ 
tions  as  he  may  impose. 

§  115.76  Extension  of  time  denied. 

If  extension  of  time  to  cut  and  remove 
the  timber  is  not  granted  by  the  officer 
approving  a  contract,  the  purchaser 
shall  not  cut  timber  after  the  expiration 
of  the  contract,  but  he  may  remove  the 
timber  previously  cut  and  paid  for,  with¬ 
in  one  year  of  the  expiration  of  the 
contract.  If  not  removed  within  the 
time  allowed,  the  f itle  will  revert  to  the 
United  States  notwithstanding  the  pur¬ 
chaser  may  have  paid  for  the  timber. 

§  115.77  Assignments  by  purchaser. 
Assignment  of  any  contract  in  whole  or 
in  part  by  the  purchaser  will  not  re¬ 
lieve  him  of  his  contract  obligations  un¬ 
less  the  assignment  is  approved  by  the 
officer  approving  the  contract  and  the 
bond  is  satisfactorily  renewed. 

§  115.78  Records;  reports.  The  pur¬ 
chaser  shall  furnish  the  state  super¬ 
visor  annually  on  forms  provided 
therefor,  a  report  of  the  amount  of  lum¬ 
ber  sold  and  the  average  grade  prices  re¬ 
ceived  f.  o.  b.  the  mill  during  the  preced¬ 
ing  year;  the  amount  of  ties  and  timber 
sold,  with  average  price  per  M ;  and  the 
amount  of  by-products  sold  and  the  total 
receipts  for  the  same,  and  such  other  in¬ 
formation  as  may  be  requested.  These 
reports  will  be  regarded  as  confidential. 

§  115.79  Suspension  of  operations. 
Suspension  of  the  purchaser’s  operations 
may  be  made  by  the  authorized  officer 
after  due  notice  if  any  requirements 
of  the  contract  and  of  the  regulations  in 
this  part  are  disregarded  and  until  there 
is  satisfactory  compliance.  Failure  to 
comply  with  any  one  of  the  requirements 
of  the  contract  after  written  notice  ad¬ 
dressed  to  the  purchaser  by  the  officer 
in  charge  will  be  ground  for  revocation 
by  the  officer  approving  the  contract  of 
all  rights  of  the  purchaser  under  this  and 
other  contracts,  and  the  forfeiture  of  his 
bond  and  of  all  moneys  paid,  and  the 
purchaser  will  be  liable  for  all  damage 
resulting  from  his  breach  of  contract. 

§  115  80  Appeal.  An  appeal  as  pro¬ 
vided  by  the  Rules  of  Practice  of  the  De¬ 
partment  of  the  Interior  (Part  221  of  this 
chapter)  may  be  made. 

§  115.81  Bond  unsatisfactory.  When¬ 
ever  any  bond  furnished  to  guarantee 
obligations  under  a  sale  shall  be  unsat¬ 
isfactory  to  the  officer  approving  the  sale 
he  may  require  a  new  bond  which  shall 
be  satisfactory  to  him. 

§115.82  Default.  Willful  failure  of 
the  purchaser  to  complete  his  contract 


or  to  log  as  promptly  as  economically 
possible  an  area  damaged  by  fire,  wind, 
insects,  or  other  causes,  or  the  commis¬ 
sion  by  him  of  any  act  for  which  the 
officer  approving  his  contract  shall  de¬ 
clare  the  contract  forfeited,  will  render 
the  purchaser  and  his  bondsmen  liable 
for  the  depreciation  in  the  value  of  the 
remaining  timber  on  an  estimate  of 
value  and  quantity  to  be  made  under 
the  direction  of  the  officer  approving  this 
contract. 

§115.83  Persons  excluded.  No  Mem¬ 
ber  of  or  Delegate  to  Congress  shall  be 
admitted  to  any  share,  part,  or  interest 
in  any  contract,  or  to  any  benefit  de¬ 
rived  therefrom  (see  18  U.  S.  C.  431-433), 
and  no  person  undergoing  a  sentence  of 
imprisonment  at  hard  labor  shall  be  em¬ 
ployed  in  carrying  out  any  contract  (see 
Executive  order  of  May  18,  1905). 

§  115.84  Forms.  Forms  for  applica¬ 
tion,  bid,  contract,  and  bond  heretofore 
approved  by  the  Secretary  of  the  Interior 
will  be  made  available  through  the  Di¬ 
rector  of  the  Bureau  of  Land  Manage¬ 
ment. 

EXCHANGE  OF  REVESTED  AND  RECONVEYED 
LANDS 

Authority:  §5  115.94  to  115.111  issued  un¬ 
der  sec.  2,  53  Stat.  1145. 

§  115.94  Forest  policy.  The  act  of 
August  28,  1937  (50  Stat.  874),  laid  the 
foundation  and  framework  of  a  new  for¬ 
est  policy  for  the  revested  and  recon¬ 
veyed  Oregon  grant  lands.  This  measure 
provides  for  the  conservation  of  land, 
water,  forest,  and  forage  on  a  permanent 
basis;  the  prudent  utilization  of  these 
resources  for  the  purposes  to  which  they 
are  best  adapted;  and  the  realization  of 
the  highest  current  values  consistent 
with  undiminished  future  returns.  It 
seeks,  through  the  application  of  the 
policy  of  sustained-yield  management, 
to  provide  perpetual  forests  which  will 
serve  as  a  foundation  for  continuing  in¬ 
dustries  and  permanent  communities. 

§  115.95  Lands  subject  to  exchange. 
The  Oregon  grant  lands  which  are 
subject  to  exchange  aggregate  about  2.2 
million  acres,  and  are  located  in  18  coun¬ 
ties  in  western  Oregon.  The  O.  and  C. 
lands  are  intermingled  with  private 
holdings,  State  lands,  unreserved  public 
domain,  and  lands  reserved  for  national 
forests  and  national  parks.  Where  the 
grant  lands  are  intermingled  in  checker¬ 
board  arrangement  with  other  public 
lands,  important  administrative  prob¬ 
lems  on  both  would  be  simplified  by  seg¬ 
regating  them  from  each  other  and 
concentrating  them  in  solid  blocks. 
Conflicts  in  land  use  which  exist  in  cer¬ 
tain  localities  may  be  solved  by  rational 
land  use  zoning  and  application  of  the 
exchange  procedure  to  segregate  the 
lands  according  to  the  dominant  use. 

§  115.96  Statutory  authority.  The  act 
of  July  31.  1939  (53  Stat.  1144),  author¬ 
izes  and  empowers  the  Secretary  of  the 
Interior,  in  his  discretion,  in  the  admin¬ 
istration  of  the  act  approved  August  28, 
1937  (50  Stat.  874),  to  exchange  any 
land  formerly  granted  to  the  Oregon  and 
California  Railroad  Company,  title  to 
which  was  revested  in  the  United  States 


pursuant  to  the  provisions  of  the  act  of 
June  9,  1916  (39  Stat.  218),  and  any  land 
granted  to  the  State  of  Oregon,  title  to 
which  was  reconveyed  to  the  United 
States  by  the  Southern  Oregon  Company 
pursuant  to  the  provisions  of  the  act  of 
February  26,  1919  (40  Stat.  1179),  for 
lands  of  approximately  equal  aggregate 
value  held  in  private,  or  State,  or  county 
ownership,  either  within  or  contiguous 
to  the  former  limits  of  such  grants,  when 
by  such  action  the  Secretary  of  the  Inte¬ 
rior  will  be  enabled  to  consolidate  ad¬ 
vantageously  the  holdings  of  lands  of  the 
United  States.  The  act  further  provides 
that  all  lands  and  timber  secured  by  the 
United  States  pursuant  to  any  such  ex¬ 
change  shall  be  administered  in  accord¬ 
ance  with  the  same  provisions  of  law  as 
the  revested  and  reconveyed  lands  ex¬ 
changed  therefor,  and  that  parties  to 
the  exchange  may  make  reservations  of 
easements,  rights-of-way,  and  other  in¬ 
terests  and  rights.  Under  this  legisla¬ 
tion  the  Secretary  of  the  Interior  is 
authorized  to  perform  any  and  all  acts 
and  to  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
provisions  of  the  law. 

§  115.97  Primary  objectives.  Con¬ 
cisely  stated,  the  primary  objectives 
sought  by  the  act  of  July  31, 1939,  include 
the  following: 

(a)  Simplification  of  administration., 
improvement,  and  protection  through 
the  consolidation  of  holdings  and  the 
reduction  of  diversified  small  owner¬ 
ships. 

(b)  The  development  of  a  balanced 
distribution  of  age  classes  of  timber  with 
a  view  to  promoting  the  policy  of  sus¬ 
tained-yield  forest  management  pro¬ 
vided  for  in  the  act  of  August  28, 1937. 

(c)  The  establishment  of  natural  co¬ 
operative  sustained-yield  management 
units,  with  a  view  to  sustaining  depend¬ 
ent  industry,  dependent  labor  and  de¬ 
pendent  communities. 

(d)  The  effective  administration  of 
cooperative  forest  units. 

(e)  Aid  in  establishing  economic 
operating  units  for  combined  agricul¬ 
tural  and  grazing  enterprises,  where 
such  enterprises  appear  to  provide  the 
most  desirable  use  of  the  land. 

(f)  The  protection  of  recreational  and 
other  values  against  impairment  or 
destruction. 

§  115.98  Exchange  policy,  (a)  Since 
the  exchange  authority  of  the  act  of 
July  31,  1939,  has  been  provided  for  the 
specific  purpose  of  promoting  the  policy 
of  sustained-yield  management  laid  down 
for  the  Oregon  lands,  it  is  essential  that 
the  formulation  of  tentative  sustained- 
yield  unit  plans  precede  the  actual 
carrying  out  of  the  exchange  program. 
This  does  not  mean  that  the  planning  of 
the  exchange  program  will  be  held  in 
abeyance  pending  the  final  establish¬ 
ment  of  sustained-yield  management 
units,  since  it  is  expected  that  exchange 
plans  will  be  outlined  concurrently  with 
the  setting  up  of  sustained-yield  units 
and  an  action  program  initiated  as  soon 
as  the  boundaries  thereof  are  fully 
determined. 

(b)  It  may  be  broadly  stated  that  the 
lands  and  timber  to  be  acquired  under 
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authority  of  the  act  of  July  31,  1939, 
should  be  of  a  character  and  so  located 
that  the  acquisition  thereof  will  promote 
the  conservation  principles  laid  down  by 
the  act  of  August  28,  1937.  Lands  and 
timber  which  will  be  disposed  of  by 
exchange  should  be  of  such  a  type  and 
so  located  that  the  transfer  of  these  re¬ 
sources  to  private  ownership  will  not 
interfere  with  the  carrying  out  of  a  re¬ 
gional  program  of  cooperative  sustained- 
yield  forest  management  in  western 
Oregon. 

(c)  Generally  speaking,  exchanges 
will  not  be  authorized  where  the  ex¬ 
change  would  create  a  serious  disturb¬ 
ance  of  existing  economic  conditions;  or 
in  cases  where  the  exchange  would  op¬ 
erate  materially  to  reduce  the  revenues 
which  should  accrue  to  the  counties 
under  authority  of  the  act  of  August  28, 
1937.  Neither  can  approval  be  given  to 
the  exchange  of  lands  which  would  pre¬ 
vent  the  free  and  ready  access  of  the 
Government  in  the  development  of  the 
resources  under  its  jurisdiction,  nor  the 
passing  of  title  to  which  would  in  any 
way  interfere  with  the  policy  of  sus¬ 
tained-yield  forest  management  which 
governs  the  administration  of  the  O.  and 
C.  lands. 

(d)  Land  exchange  applications  will 
be  accepted  and  given  consideration  as 
occasion  may  arise.  However,  the  right 
is  reserved  by  the  Government  to  reject 
any  and  all  applications.  Applications 
may  be  received  upon  approval  of  this 
part;  but  no  preference  in  action  will 
be  granted  because  of  priority  of  appli¬ 
cation.  Upon  the  establishment  of  sus¬ 
tained-yield  units  the  Government  will 
consider  all  applications  for  exchange 
within  the  boundaries  thereof  and  accept 
those  which  are  found  most  advanta¬ 
geous  in  attaining  the  primary  objectives 
of  such  units. 

§  115.99  Qualifications  of  applicants. 
Applications  may  be  filed  by  the  State 
of  Oregon,  by  the  several  counties  thereof 
either  wholly  or  partially  within  the  for¬ 
mer  limits  of  the  grants,  by  citizens  of 
the  United  States,  by  associations  of  such 
citizens,  or  by  corporations  organized 
under  the  laws  of  the  United  States  or 
any  State,  Territory,  or  district  thereof, 
authorized  under  its  charter  to  own  and 
sell  real  property  and  authorized  to  do 
business  in  the  State  of  Oregon.  Evi¬ 
dence  of  citizenship  or  of  incorporation 
must  be  filed  with  the  application,  and 
when  the  applicant  is  a  corporation  a 
certified  copy  of  the  order  or  direction 
of  the  board  of  directors,  or  other  govern¬ 
ing  body,  to  effect  such  exchange  should 
accompany  the  application. 

§  115.100  Application  for  exchange } 
fa)  Applications,  in  duplicate,  should  be 
addressed  to  the  Director  of  the  Bureau 
of  Land  Management  and  filed  in 
the  land  office  having  jurisdiction 
over  the  selected  lands,  and  should  set 
forth,  by  legal  subdivisions  of  the  public 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
matter  within  its  jurisdiction. 


land  surveys,  the  lands  offered  to  the 
Government  and  the  lands  selected  in 
exchange  therefor.  The  application 
should  contain  the  full  name  and  post- 
office  address  of  the  applicant;  state  that 
the  applicant  is  legally  capable  of  con¬ 
summating  the  exchange;  that  he  is  the 
owner  of  the  lands  offered  in  exchange; 
that  such  offered  lands  are  not  the  basis 
of  another  selection  or  exchange;  state 
whether  any  reservation  or  easements, 
rights  of  use,  and  other  interests  and 
rights  in  or  to  the  offered  lands  are  de¬ 
sired,  and  what  use  thereof  is  contem¬ 
plated.  It  should  also  show  the  reser¬ 
vations  or  easements  which,  if  made  by 
the  United  States,  on  the  selected  land 
will  be  acceptable  to  the  applicant. 

(b)  An  application  by  the  State  should 
be  accompanied  by  a  certificate  of  the 
selecting  agent  showing  that  the  applica¬ 
tion  for  exchange  is  made  under  and  pur¬ 
suant  to  the  laws  of  the  State  and  that 
the  State  is  the  owner  of  the  lands  offered 
in  the  proposed  exchange.  In  the  case 
of  an  application  for  exchange  by  a 
county,  there  should  also  be  furnished  a 
certificate  of  the  proper  officer  or  officers 
of  the  county,  under  seal,  to  the  effect 
that  the  application  is  made  under  and 
pursuant  to  the  laws  of  the  State. 

(c)  The  application  must  be  accom¬ 
panied  by  a  statement  by  the  applicant 
or  by  some  credible  person  who  is  familiar 
with  the  character,  condition  and  value 
of  the  selected  lands  and  the  character, 
condition  and  value  of  the  lands  offered 
in  exchange.  This  statement  must  be  in 
duplicate.  The  statement  must  specifi¬ 
cally  describe  by  subdivision,  section, 
township  and  range,  the  lands  offered  to 
the  Government  and  the  lands  selected 
in  exchange  therefor,  and  show  the  fol¬ 
lowing  :  whether  there  is  within  the  limits 
of  any  of  the  selected  land  any  known 
deposit  of  coal,  or  any  lode  or  placer  de¬ 
posit,  oil,  or  other  valuable  mineral; 
whether  said  land  contains  any  salt 
springs  or  known  deposits  of  salt  in  any 
form  sufficient  to  render  it  chiefly  val¬ 
uable  therefor;  whether  any  portion  of 
said  land  is  claimed  for  mining  purposes 
under  the  local  customs  or  rules  of  min¬ 
ers  or  otherwise;  whether  said  land  is 
essentially  nonmineral  in  character  and 
has  upon  it  any  mining  or  other  im¬ 
provements;  that  the  selected  lands  are 
unappropriated  and  are  not  occupied, 
claimed,  improved  or  cultivated  by  any 
person  adversely  to  the  applicant;  and 
give  as  full  data  as  are  available  con¬ 
cerning  the  character,  and  the  amount, 
kind,  and  value  of  timber  upon  each 
smallest  or  forty-acre  subdivision  of  the 
lands  offered  in  exchange.  This  state¬ 
ment  must  also  show  that  the  lands 
offered  and  the  lands  selected  are  ap¬ 
proximately  of  equal  aggregate  value, 
consideration  being  given  to  any  reserva¬ 
tions  or  easements  which  may  be  made 
by  the  applicant  or  the  United  States. 
The  values  of  both  offered  and  selected 
lands  are  to  be  determined  by  the  au¬ 
thorized  officer  of  the  Department  of 
the  Interior.  The  application  must  be 
accompanied  with  a  corroborated  state¬ 
ment  relative  to  springs  and  water  holes 
on  the  selected  lands,  in  accordance  with 
existing  regulations  pertaining  thereto 


(§§  292.1  to  292.9  of  this  chapter).  Evi¬ 
dence  of  citizenship,  or  of  incorporation 
must  be  filed  with  the  application. 

§  115.101  Costs  and  fees.  The  appli¬ 
cant  shall  agree  to  pay  the  cost  of  pub¬ 
lishing  notices  of  the  exchange.  Piling 
fees  must  be  paid  by  the  applicant  at  the 
rate  of  $2.00  for  each  160  acres,  or  frac¬ 
tion  thereof,  of  the  lands  selected. .  The 
act  provides  that  no  fee  shall  be  charged 
in  applications  filed  by  the  State  of  Ore¬ 
gon  or  any  county  thereof,  except  one- 
half  of  the  cost  of  publishing  notice  of 
the  proposed  exchange. 

5  115.102  Preliminary  evidence  re¬ 
quired.  (a)  The  applicant  shall,  upon 
request,  submit  proof  of  publication  of 
notice  of  the  exchange,  a  deed  of  convey¬ 
ance  of  the  offered  lands,  and  in  all  cases, 
except  as  hereinafter  provided,  an  ab¬ 
stract  of  title  showing  that  at  the  date 
of  execution  of  the  deed  valid  title  to  the 
lands  covered  by  such  deed  was  vested  in 
the  party  making  the  conveyance.  The 
abstractor’s  certificate  must  show  that 
the  lands  as  conveyed  were  free  from 
judgments  or  mortgage  liens,  pending 
suits,  taxes,  tax  assessments,  or  other 
encumbrances.  If  such  certificate  does 
not  cover  taxes  and  tax  assessments,  the 
applicant  must  furnish  a  certificate  by 
the  proper  official  of  the  county  in  which 
the  lands  are  situated  showing  that  all 
taxes  or  assessments  levied  or  assessed 
against  the  lands  conveyed  to  the  United 
States,  or  that  could  operate  as  a  lien 
thereon,  have  been  duly  paid;  whether 
there  is  a  tax  or  assessment  due  on  such 
lands  or  that  could  operate  as  a  lien 
thereon  but  which  tax  or  assessment  is 
not  yet  payable  and  that  there  are  no 
unredeemed  tax  sales  and  no  tax  deeds 
outstanding  against  such  lands  conveyed 
to  the  United  States.  Such  abstract 
must  be  prepared  and  authenticated  by 
an  abstractor  or  by  an  abstract  company 
acceptable  to  the  Bureau  of  Land  Man-  I 
agement,  and  must  show  that  the  title 
memoranda  contained  therein  are  a  full, 
true,  and  complete  abstract  of  all  mat¬ 
ters  of  record  or  on  file  in  the  offices  of 
the  recorders  of  deeds  and  in  the  offices 
of  the  clerks  of  courts  of  record  of  that 
jurisdiction,  including  all  conveyances, 
mortgages,  suits,  pending  suits,  judg-  j 
ments,  liens,  lis  pendens,  or  other  en¬ 
cumbrances  or  instruments  which  are  I 
required  by  law  to  be  filed  with  the  i 
recording  officer  and  which  appear  in  the 
records  of  the  offices  of  the  clerks  of 
courts  of  record  affecting  in  any  man¬ 
ner  whatever  the  title  to  the  lands  to  be 
conveyed  to  the  United  States. 

(b)  Where  the  State  is  the  applicant 
and  the  offered  lands  were  acquired  by 
grant  from  the  United  States,  the  State 
may  furnish  in  lieu  of  an  abstract  of  title 
a  certificate  of  the  proper  State  officer 
showing  that  the  offered  lands  have  not 
been  sold  or  encumbered  by  the  State, 
and  a  certificate  by  the  Recorder  of 
Deeds  or  official  custodian  of  the  rec¬ 
ords  of  transfers  of  real  estate  in  the 
proper  county  that  no  instrument  pur¬ 
porting  to  convey  or  in  any  way  encum¬ 
ber  title  to  the  offered  lands  is  of  record 
or  on  file  in  his  office;  but  in  all  cases  of 
lands  offered  by  the  State  which  have 
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been  held  in  private  ownership  and  were 
acquired  by  the  State  from  such  source, 
including  cases  where  any  of  the  lands 
cffered  by  the  State  have  been  sold  by 
it  and  title  again  acquired  by  it  the 
S*ate  will  be  required  to  furnish  an  ab¬ 
stract  of  title. 

j  115.103  Publication  and  posting. 
The  publication  notice  must  give  the 
name  and  post-office  address  of  the  ap¬ 
plicant,  serial  number  and  date  of  the 
application,  act  under  which  application 
is  filed,  describe  both  the  offered  and 
selected  lands  in  terms  of  legal  subdi¬ 
visions  of  the  public  land  surveys,  and 
state  that  the  purpose  of  the  notice  is 
to  permit  all  persons  claiming  the  of¬ 
fered  or  selected  lands  or  having  bona 
fide  objections  to  such  exchange  an  op¬ 
portunity  to  file  their  protests  or  other 
objections  in  the  land  office  within  45 
days  from  the  date  of  the  first  publica¬ 
tion,  together  with  evidence  that  a  copy 
of  such  protest  or  objection  has  been 
served  upon  the  applicant.  The  cost  of 
publication  of  the  notice  must  be  at 
the  expense  of  the  applicant,  unless 
such  applicant  is  the  State  of  Oregon  or 
any  county  thereof,  in  which  case  each 
newspaper  will  collect  one-half  of  the 
cost  of  publication  from  the  applicant 
and  submit  proper  vouchers  to  the 
United  States  for  the  remainder.  The 
notice  must  be  published  once  a  week  for 
four  consecutive  weeks  in  some  desig¬ 
nated  newspaper  of  general  circulation 
in  the  county  or  counties  in  which  are 
situated  the  lands  offered  to  the  United 
States,  and  in  the  same  manner  in  some 
like  newspaper  published  in  any  county 
in  which  are  situated  any  lands  selected 
in  exchange.  In  the  event  the  newspa¬ 
per  is  a  daily,  the  publication  should  be 
made  in  the  Wednesday  issue  thereof. 
Proof  of  publication  of  notice  shall  con¬ 
sist  of  a  statement  by  the  publisher,  or 
foreman,  or  other  proper  employee  of 
the  newspaper,  showing  the  dates  of 
publication,  and  attaching  thereto  a  copy 
of  the  notice  as  published. 

5115.104  Deed  of  conveyance.  The 
deed  of  conveyance  to  the  United  States 
must  be  executed  and  acknowledged  in 
accordance  with  the  laws  of  the  State, 
and  must  contain  covenants  of  general 
warranty  except  where  the  grantee  is 
prohibited  by  law  from  executing  such  a 
conveyance.  The  United  States  of  Amer¬ 
ica  should  be  named  as  grantee  and  the 
deed  should  recite  that  it  is  made  “for 
and  In  consideration  of  the  exchange  of 
certain  lands,  as  authorized  by  the  act  of 
July  31, 1939  (53  Stat.  1144) .”  Where  the 
deed  of  conveyance  is  by  a  private  cor¬ 
poration,  it  should  be  recited  in  the  in¬ 
strument  of  transfer  that  the  deed  was 
executed  pursuant  to  an  order  or  by  the 
direction  of  the  board  of  directors  or 
other  governing  body,  and  a  copy  of  such 
order  or  direction  must  accompany  such 
Instrument  of  transfer  and  both  should 
Pear  the  impression  of  the  corporate  seal. 

5115.105  Taxes.  In  case  taxes  have 
Peen  assessed  or  levied  on  lands  conveyed 
to  the  United  States,  and  such  taxes  are 
not  due  and  payable  until  some  future 

the  applicant  in  addition  to  the 
certificates  above  required,  relating  to 
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taxes  and  tax  assessments,  may  make  a 
deposit  with  the  Bureau  of  Land  Man¬ 
agement  of  at  least  twice  the  amount 
of  the  taxes  for  the  preceding  year  with 
evidence  as  to  the  amount  of  the  taxes 
for  .such  year,  or  may  furnish  a  bond 
with  qualified  corporate  surety  for  such 
sum,  in  order  to  indemnify  the  United 
States  against  loss  for  the  nonpayment 
of  the  tax  so  assessed  or  levied. 

§  115.106  Tax  title  lands.  Where  the 
offered  lands  have  been  acquired  by  the 
applicant  through  tax  foreclosure  pro¬ 
ceedings,  it  must  be  shown  that  the  fore¬ 
closure  was  a  matter  of  judgment  and 
decree  of  the  proper  court;  that  the 
sheriff  or  other  proper  official  has  issued 
a  deed  based  upon  the  judgment  and  de¬ 
cree  of  the  court,  and  that  the  period 
of  time  provided  by  the  laws  of  the  State 
of  Oregon  within  which  to  bring  action, 
suit,  or  proceeding  of  whatever  kind  or 
nature,  for  the  purpose  of  determining 
the  validity  of  the  sale,  has  expired.  As 
part  of  the  abstract  of  title  to  the  offered 
lands,  the  applicant  shall  submit  the 
foreclosure  proceedings  in  full. 

§  115.107  Title  insurance  report  or 
preliminary  policy  of  title  insurance.  In 
lieu  of  the  abstract  of  title  required  by 
§  115.104,  the  applicant  may  furnish  a 
title  report,  preliminary  policy  of  title 
insurance,  or  certificate  of  title  with  re¬ 
spect  to  the  offered  lands  issued  by  a 
solvent  and  properly  qualified  title  in¬ 
surance  company  which  is  acceptable  to 
the  Department  of  the  Interior.  Such 
title  report,  preliminary  policy,  or  cer¬ 
tificate  (a)  shall  contain  a  statement  to 
the  effect  that,  upon  approval  of  the  ex¬ 
change  and  the  recording  of  the  deed 
of  conveyance  to  the  United  States,  the 
insuring  company  w’ill  issue  a  final  policy 
of  title  insurance  or  a  certificate  of  title, 
as  the  case  may  be,  in  an  amount  not  less 
than  the  value  of  the  offered  lands  as  de¬ 
termined  by  the  Bureau  of  Land  Manage¬ 
ment,  guaranteeing  valid  title  to  the  of¬ 
fered  lands  in  the  United  States  as  of 
the  date  such  deed  is  recorded,  and  (b) 
shall  set  forth  all  of  the  conditions  and 
stipulations  of  such  proposed  final  pol¬ 
icy  or  certificate.  A  policy  of  title  in¬ 
surance  or  a  certificate  of  title  when  fur¬ 
nished  must  be  free  from  conditions  and 
stipulations  not  acceptable  to  the  De¬ 
partment  of  the  Interior.  A  certificate 
of  title  will  be  accepted  only  where  the 
certificate  is  made  to  the  Government  or 
expressly  for  its  benefit  and  where  the 
interests  of  the  Government  will  be  suf¬ 
ficiently  protected  thereby.  (Opinion  of 
the  Solicitor,  August  14,  1934,  M.  27768; 
§  211.1  of  this  chapter.) 

§  115.108  Mineral  land  excepted. 
Mineral  lands  may  not  be  selected  in 
exchange  proceedings  hereunder. 

§  115.109  Coos  Bay  Wagon  Road 
land.  An  applicant  under  the  exchange 
act  selecting  Coos  Bay  Wagon  Road 
grant  lands  must  offer  as  base  in  lieu 
thereof  lands  situated  in  the  same 
county  as  the  lands  selected.  (See  act  of 
May  24, 1939,  53  Stat.  753).  The  advan¬ 
tageous  consolidation  of  the  holdings 
of  lands  of  the  United  States,  required 
under  the  exchange  act,  may  be  with 


either  the  reconveyed  or  revested  lands, 
or  with  both. 

§  115.110  Conveyed  lands.  All  lands 
conveyed  to  the  United  States  pursuant 
to  the  act  of  July  31, 1939  (53  Stat.  1144), 
and  under  §§  115.94  to  115.111  shall 
upon  acceptance  of  title,  become  a  part 
of  the  revested  and  reconveyed  lands  and 
shall  be  managed,  as  a  part  of  such 
lands,  in  the  manner  prescribed  by  the 
act  of  August  28,  1937  (50  Stat.  874). 

§  115.111  Action  by  the  Bureau  of 
Land  Management;  additional  evidence 
required,  (a)  If  the  deed  and  abstract 
of  title,  title  report,  preliminary  policy 
of  title  insurance,  or  certificate  of  title 
have  been  found  to  be  regular  and  to 
conform  with  the  law  and  regulations, 
and  if  there  are  no  objections,  the  man¬ 
ager  will  transmit  them  to  the  applicant 
who  shall  thereupon  affix  to  the  deed 
and  cancel  such  revenue  stamps  as  are 
required  by  law,  and  record  the  deed  in 
accordance  with  the  laws  of  the  State. 
The  applicant  shall  also  have  the  ab¬ 
stract  of  title  brought  down  to  the  date 
of  the  recording  of  the  deed,  showing 
that  at  such  date  the  title  to  the  offered 
land  is  vested  in  the  United  States  or,  if 
a  title  report,  preliminary  policy  of  title 
insurance,  or  certificate  of  title  wTas  sub¬ 
mitted  in  lieu  of  an  abstract  of  title,  the 
applicant  shall  obtain  a  final  policy  of 
title  insurance  or  a  final  certificate  of 
title  from  the  company  issuing  such  re¬ 
port,  preliminary  policy  of  title  insurance 
or  certificate  of  title,  which  policy  or 
certificate  shall  be  brought  down  to  the 
date  of  recording  of  the  deed,  show’ing 
that  at  such  date  the  title  to  the  offered 
lands  is  vested  in  the  United  States. 
Upon  submission  of  the  recorded  deed 
and  the  amended  abstract  of  title,  title 
insurance  policy  or  certificate  of  title, 
if  all  is  regular,  title  will  be  accepted  to 
the  offered  lands  and  patent  will  issue 
for  the  lands  selected  in  exchange. 

(b)  Notices  of  additional  require¬ 
ments,  rejection,  or  other  adverse  action 
wrill  be  given,  and  the  right  of  appeal, 
review,  or  rehearing  recognized  in  the 
manner  prescribed  by  the  Rules  of  Prac¬ 
tice  (Part  221  of  this  chapter) .  Pro¬ 
tests  against  exchanges  should  be  filed 
in  the  land  office. 

(c)  If  the  application  for  exchange  be 
finally  rejected  for  any  reason,  the  ab¬ 
stract  of  title  will  be  returned,  and  the 
applicant  will  be  advised  of  his  right  to 
apply  for  a  quitclaim  deed  under  existing 
law  for  the  lands  conveyed  to  the  United 
States. 

GRAZING  LEASES  OF  THE  REVESTED  AND  RE- 

CONVEYED  LANDS  AND  INTERMINGLED  PUB¬ 
LIC  DOMAIN  LANDS 

Authority:  §§  115.128  to  115.135  Issued 
under  sec.  5.  50  Stat.  875;  43  U.  S.  C.  1181e. 

§  115.128  Statutory  authority.  Sec¬ 
tion  4  of  the  act  of  August  28,  1937  (50 
Stat.  875)  authorizes  the  Secretary  of  the 
Interior  in  his  discretion  to  lease  for 
grazing  purposes  any  revested  Oregon 
and  California  Railroad  and  reconveyed 
Coos  Bay  Wagon  Road  grant  lands  in  the 
State  of  Oregon,  hereinafter  referred  to 
as  O.  and  C.  lands,  which  may  be  so  used 
without  interfering  with  the  production 
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of  timber  or  other  purposes  specified  in 
section  1  of  the  act,  and  to  formulate 
rules  and  regulations  for  the  use,  protec¬ 
tion,  improvement,  and  rehabilitation  of 
such  grazing  lands.  In  addition  to  is¬ 
suing  grazing  leases  for  O.  and  C.  lands 
under  the  provisions  of  §§  115.128  to 
115.135,  grazing  leases  also  will  be  issued 
under  such  sections  for  such  lands  and 
intermingled  public  lands,  or  for  public 
lands  in  and  West  of  Range  5  East,  or 
West  of  Klamath  Lakes  and  Link  River  in 
Ts.  36  to  41  S.,  Rs.  6  to  9  E.,  inclusive, 
Willamette  Meridian,  Oregon. 

§  115.129  Policy.  Since  the  statutory 
authority  for  grazing  on  the  O.  and  C. 
lands  subordinates  such  use  to  the  pri¬ 
mary  purposes  of  the  act,  namely,  to  pro¬ 
vide  a  permanent  source  of  timber  supply 
by  managing  the  lands  in  conformity 
with  the  sustained-yield  principle,  pro¬ 
tect  water  sheds,  regulate  streamflow, 
and  contribute  to  the  economic  stability 
of  local  communities  and  industries,  no 
lease  will  be  issued  unless  the  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment,  who  is  charged  with  the  admin¬ 
istration  of  grazing  on  such  lands, 
determines  that  grazing  on  the  lands  to 
be  included  in  the  lease  will  not  interfere 
with  the  production  of  timber,  or  any  of 
the  other  purposes  of  the  act. 

§  115.130  Grazing  of  livestock  kept 
for  domestic  use.  Bona  fide  settlers  or 
prospectors  may  apply  to  the  regional 
administrator  for  permission  to  graze 
without  charge  not  more  than  a  total  of 
10  head  of  milk  and  work  stock  on  the 
O.  and  C.  lands,  or  such  lands  and  inter¬ 
mingled  public  domain  lands.  Such 
permission  may  be  granted  by  the 
authorized  officer,  in  his  discretion, 
upon  such  conditions  as  he  may  pre¬ 
scribe. 

§  115.131  Crossing  permits.  The  au¬ 
thorized  officer  may  permit  the  transit 
of  stock  on  established  stock  driveways 
or  thoroughfares  on  O.  and  C.  lands,  or 
such  lands  and  intermingled  public 
domain  lands,  free  of  charge.  Under 
such  conditions  and  restrictions  as  are 
necessary,  the  authorized  officer  may 
also  grant  permission  to  cross  allotments 
of  other  lessees,  areas  closed  to  grazing, 
or  unleased  lands,  and  such  permission 
must  be  obtained  before  such  crossing 
occurs.  The  permittee  shall  be  liable 
for  any  damage  caused  to  the  range. 

§  115.132  Application  and  lease.  An 
application  for  a  grazing  lease  shall  be 
made  on  Form  4-721  in  the  manner  set 
forth  in  §  160.5  of  this  chapter.  An  ap¬ 
plication  may  include  O.  and  C.  lands 
or  public  lands  or  both.  Leases  shall  be 
issued  in  the  manner  set  forth  in  3  160.10 
of  this  chapter,  and  the  lease  rental  shall 
be  computed  in  accordance  with 
8  115.133. 

§  115.133  Rental,  (a)  The  lessee 
shall  pay  in  accordance  with  the  terms 
of  the  lease,  an  annual  rental  computed 
in  conformity  with  the  following  rate 
tabulations.  However,  when  warranted 
by  circumstances,  including  changed 
marketing  conditions,  the  authorized 
officer  may  establish  any  other  ap¬ 
propriate  schedule  of  rental  rates  for 
leases  issued  under  §§  115.128  to  115.135. 


Estimated  grating  capacity 
in  acres  per  A.  U.  M. 

Estimated 
grazing 
capacity  in 
animal  units 
year-long 
per  section 

Yearly 
lease-rate 
per  acre 

107.00 . 

0.5 

10. 005 
.010 

63  00 . 

1.0 

38.00 . 

1.5 

.013 

25.00  . 

2.0 

.020 

20.00  . 

2.5 

.025 

18.00 . 

3.0 

.028 

16.00 . 

3.6 

.031 

14.00  . 

4.0 

.036 

12.00  . 

4.6 

.042 

11.00 . 

5.0 

.045 

10.00 . 

6.0 

.05 

7.60 . 

7.0 

.067 

6.50 . 

8.0 

.077 

6.00  . 

9.0 

.083 

6.60  . 

10.0 

.091 

6.00 . 

11.0 

.10 

4.50 . 

12.0 

.11 

4.00  . - . 

13.0 

.125 

3.75 . 

14.0 

.13 

3.50 . 

15.0 

.14 

3.25 . 

16.0 

.15 

3.00  . 

17.0 

.17 

2.75  . 

19.0 

.18 

2.50 . - . 

21.0 

.20 

2.25 . 

24.0 

.22 

2.00  . - 

27.0 

.25 

1.75 . 

30.0 

.29 

1.50  . 

36.0 

.33 

1.25 . «. . 

43.0 

.40 

1.00 . . 

53.0 

.50 

0.50 . 

107.0 

1.00 

0.25  . 

213.0 

2.00 

(b)  One  cow  or  one  horse  or  five  sheep 
or  five  goats  constitute  one  animal  unit. 
The  minimum  rental  charge  shall  be 
fixed  at  not  less  than  $1.00  per  annum. 
The  rental  may  be  adjusted  to  reflect 
differences  in  numbers  of  livestock 
authorized  to  be  grazed,  changes  in 
carrying  capacity,  and  changes  in 
authorized  rates  of  rental  at  the  end  of 
the  third  year  of  the  lease,  and  at  the 
end  of  each  subsequent  three-year 
period. 

§  115.134  Timber  and  other  uses  of 
land.  A  lease  issued  for  grazing  pur¬ 
poses  will  not  entitle  the  lessee  to  cut 
and  remove  timber  from  the  land,  or  to 
take  any  other  asset  therefrom,  or  to  use 
such  land  for  purposes  other  than  graz¬ 
ing.  In  order  to  obtain  such  rights  or 
privileges,  the  lessee  must  make  applica¬ 
tion  therefor  in  accordance  with  the 
governing  laws  and  regulations. 

§  115.135  Governing  regulations ;  ap¬ 
plications  and  leases  subject  to  regula¬ 
tions.  Applications  filed  and  leases 
issued  under  §§  115.128  to  115.135,  in¬ 
clusive,  shall  be  subject  to  the  regula¬ 
tions  therein,  as  well  as  to  the 
regulations  contained  in  Part  160  of  this 
chapter  relating  to  grazing  leases  is¬ 
sued  pursuant  to  section  15  of  the  act  of 
June  28,  1934  (48  Stat.  1275),  as 

amended  (43  U.  S.  C.  sec.  315m),  to 
the  extent  that  the  latter  are  not  incon¬ 
sistent  with  the  former.  The  leases  will 
also  be  subject  to  the  standard  terms 
and  conditions  set  forth  therein,  and  to 
any  other  terms  and  conditions  which, 
in  his  discretion,  the  authorized  officer 
may  require. 

SPECIAL  LAND  USE  PERMITS 

§  115.150  Applications;  issuance  of 
permits.  Applications  for  special  land 
use  permits  for  the  revested  Oregon  and 
California  Railroad  and  the  reconveyed 
Coos  Bay  Wagon  Road  grant  lands,  in 
Oregon,  should  be  filed  with  the  district 
forester  of  the  district  in  which  the  lands 


are  situated.  The  district  forester,  may 
issue  revocable  land  use  permits  for  these 
lands,  and  act  on  assignments  thereof 
under  the  principles  embodied  in  the 
regulations  contained  in  §  §  258.1  to 
258.15,  inclusive,  of  this  chapter. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

PERMITS  FOR  RIGHTS-OF-WAY  FOR  LOCGftn 
ROADS 

Authority:  SS  115.154  to  115.179  Issued 
tinder  28  Stat.  635,  as  amended,  6ec.  11, 39 
Stat.  223,  sec.  6,  40  Stat.  1181,  sec.  5,  50  Stat 
875;  43  U.  S.  C.  956,  1181e. 

§  115.154  Statutory  authority,  (a) 
The  act  of  January  21,  1895  (28  Stat 
635,  43  U.  S.  C.  956)  authorizes  the  Sec¬ 
retary  of  the  Interior  under  such  regu- 
lations  as  may  be  fixed  by  him  to  permit 
the  use  of  rights-of-way  over  the  public 
lands  of  the  United  States,  for  tramroads 
to  the  extent  of  50  feet  on  each  side  of 
the  center  line  of  the  tramroad,  by  any 
citizen  or  association  of  citizens  of  the 
United  States,  engaged  in  the  business 
of  mining,  or  quarrying  or  of  cutting 
timber  and  manufacturing  timber.  The 
act  of  January  21,  1895,  is  made  appli¬ 
cable  to  the  Revested  Oregon  and  Cali¬ 
fornia  Railroad  and  the  Reconveyed 
Coos  Bay  Wagon  Road  Grant  Lands  by 
the  acts  of  June  9,  1916  (39  Stat.  218) 
and  February  26,  1919  (40  Stat.  1179), 
respectively. 

(b)  The  act  of  August  28,  1937  (50 
Stat.  874)  provides  for  the  conservation 
and  management  of  the  O.  and  C.  lands 
and  authorizes  the  Secretary  of  the  In¬ 
terior  to  make  rules  and  regulations  in 
furtherance  of  such  purposes. 

§  115.155  Statement  of  policy,  (a) 
The  intermingled  character  of  the  0. 
and  C.  lands  presents  peculiar  problems 
of  management  which  require  for  their 
solution  the  cooperation  between  the 
Federal  Government  and  the  owners  of 
the  intermingled  lands,  particularly 
with  respect  to  timber  roads. 

(b)  It  is  well  established  that  the 
value  of  standing  timber  is  determined 
in  significant  part  by  the  cost  of  trans¬ 
porting  the  logs  to  the  mill.  Where 
there  is  an  existing  road  which  is  ade¬ 
quate  or  can  readily  be  made  adequate 
for  the  removal  of  timber  in  the  area, 
the  failure  to  make  such  road  available 
for  access  to  all  the  mature  and  over¬ 
mature  timber  it  could  tap  leads  to 
economic  waste.  Blocks  of  timber  which 
are  insufficient  in  volume  or  value  to 
support  the  construction  of  a  duplicat¬ 
ing  road  may  be  left  in  the  woods  for 
lack  of  access  over  the  existing  road. 
Moreover,  the  duplication  of  an  existing 
road  reduces  the  value  of  the  federal 
and  other  timber  which  is  tapped  by 
the  existing  road. 

(c)  It  is  also  clear  that  the  Depart¬ 
ment  of  the  Interior,  which  is  responsible 
for  the  conservation  of  the  resources  of 
the  O.  and  C.  lands  and  is  charged  specif¬ 
ically  with  operating  the  timber  lands  on 
a  sustained-yield  basis,  must  have  access 
to  these  lands  for  the  purpose  of  man¬ 
aging  them  and  their  resources.  In  ad¬ 
dition,  where  the  public  interest  requires 
the  disposition  of  federal  timber  by  com¬ 
petitive  bidding,  prospective  bidders 
must  have  an  opportunity  to  reach  the 
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timber  to  be  sold.  Likewise,  where  other 
timber  is  committed  by  cooperative 
agreement  to  coordinated  administra¬ 
tion  with  timber  of  the  United  States, 
t^ere  must  be  access  to  both, 
id)  Accordingly,  to  the  extent  that  in 

judgment  of  the  authorized  officer 
it  appears  necessary  to  accomplish  these 
purposes,  when  the  United  States,  act¬ 
ing  through  the  Bureau  of  Land  Man¬ 
agement,  grants  a  right-of-way  across 
0.  and  C.  lands  to  a  private  operator, 
the  private  operator  will  be  required 
to  grant  to  the  United  States  for  use 
by  it  and  its  licensees  (1)  rights-of- 
way  across  lands  controlled  directly  or 
Indirectly  by  him;  (2)  the  right  to  use, 
to  the  extent  indicated  in  §§  115.163  and 
115.164,  any  portions  of  the  road  system 
or  rights-of-way  controlled  directly  or 
indirectly  by  the  private  operator  which 
is  adequate  or  can  economically  be  made 
adequate  to  accommodate  the  probable 
normal  requirements  of  both  the  opera¬ 
tor  and  of  the  United  States  and  its 
licensees,  and  which  form  an  integral 
part  of  or  may  be  added  to  the  road 
system  with  which  the  requested  right- 
of-way  will  connect;  (3)  the  right  to 
extend  such  road  system  across  the  op¬ 
erator’s  lands  to  reach  federal  roads  or 
timber;  and  (4)  in  addition,  in  the 
limited  circumstances  set  forth  in 
1115.162  (b),  the  right  to  use  certain 
other  roads  and  rights-of-way.  The 
permit  will  describe  by  legal  subdivisions 
the  lands  of  the  operator  as  to  which- 
the  United  States  receives  rights.  In 
addition,  the  extent  and  duration  of  the 
rights  received  by  the  United  States  will 
be  specifically  stated  in  the  permit  and 
ordinarily  will  embrace  only  those  por¬ 
tions  of  such  road  system,  rights-of-way 
and  lands  as  may  be  actually  needed  for 
the  management  and  removal  of  fed¬ 
eral  timber,  or  other  timber  committed 
by  a  cooperative  agreement  to  coordi¬ 
nated  administration  with  timber  of  the 
United  States. 

(e)  When  the  United  States  or  a  li¬ 
censee  of  the  United  States  uses  any  por¬ 
tion  of  a  permittee’s  road  system  for  the 
removal  of  forest  products,  the  per¬ 
mittee  will  be  entitled  to  receive  just 
compensation,  including  a  fair  share  of 
the  maintenance  and  amortization 
charges  attributable  to  such  road,  and  to 
prescribe  reasonable  road  operating 
rules,  in  accordance  with  §§  115.165  to 
115.169. 

(f)  As  some  examples  of  how  this 
Policy  would  be  applied  in  particular  in¬ 
stances,  the  United  States  may  issue  a 
Permit  under  §§  115.154  to  115.179  with¬ 
out  requesting  any  rights  with  respect  to 
roads,  rights-of-way  or  lands  which  the 
authorized  officer  finds  will  not  be  re¬ 
quired  for  management  of  or  access 
to  federal  timber,  or  timber  included  in 
a  cooperative  agreement.  Where,  how¬ 
ler,  the  authorized  officer  finds  that 
there  is  a  road  controlled  directly  or 
Indirectly  by  the  applicant,  which  will  be 
oeeded  for  such  purposes  and  which  he 
jtods  either  has  capacity  to  accommodate 
the  probable  normal  requirements  both 
of  the  applicant  and  of  the  Government 
411(1  its  licensees,  or  such  additional 
capacity  can  be  most  economically  pro¬ 
ved  by  an  investment  in  such  road  sys- 
win  by  the  Government  rather  than  by 


the  construction  of  a  duplicate  road,  he 
may  require,  for  the  period  of  time  dur¬ 
ing  which  the  United  States  and  its  li¬ 
censees  will  have  need  for  the  road,  the 
rights  to  use  the  road  for  the  market¬ 
ing  and  management  of  its  timber  and 
of  timber  included  in  a  cooperative 
agreement  in  return  for  the  granting  of 
rights-of-way  across  O.  and  C.  lands,  and 
an  agreement  that  the  road  builder  will 
be  paid  a  fair  share  of  the  cost  of  the 
road  and  its  maintenance.  Where  it  ap¬ 
pears  to  the  authorized  officer  that 
such  a  road  will  not  be  adequate  or 
cannot  economically  be  enlarged  to 
handle  the  probable  normal  require¬ 
ments  both  of  the  private  operator  and 
of  the  United  States  and  its  licensees,  or 
even  where  the  authorized  officer  has 
reasonable  doubt  as  to  such  capacity, 
he  will  not  request  rights  over  such  a 
road.  Instead,  the  Bureau  will  make 
provision  for  its  own  road  system  either 
by  providing  in  its  timber  sale  contracts 
that  in  return  for  the  road  cost  allow¬ 
ance  made  in  fixing  the  appraised  value 
of  the  timber,  timber  purchasers  will 
construct  or  extend  a  different  road  sys¬ 
tem,  or  by  expending  for  such  construc¬ 
tion  or  by  extension  monies  appropriated 
for  such  purposes  by  the  Congress,  or, 
where  feasible,  by  using  an  existing 
duplicating  road  over  which  the  Govern¬ 
ment  has  obtained  road  rights.  In  such 
circumstances,  however,  road  cost  and 
maintenance  allowances  made  in  the 
stumpage  price  of  O.  and  C.  timber  will 
be  required  to  be  applied  to  the  road 
which  the  Bureau  has  the  right  to  use, 
and  thereafter  will  not  in  any  circum¬ 
stances  be  available  for  amortization  or 
maintenance  costs  of  the  applicant’s 
road. 

(g)  When  a  right-of-way  permit  is 
issued  for  a  road  or  road  system  over 
which  the  United  States  obtains  rights 
of  use  for  itself  and  its  licensees,  the 
authorized  officer  will  seek  to  agree 
with  the  applicant  respecting  such  mat¬ 
ters  as  the  time,  route,  and  specifications 
for  the  future  development  of  the  road 
system  involved ;  the  portion  of  the  cap¬ 
ital  and  maintenance  costs  of  the  road 
system  to  be  borne  by  the  timber  to  be 
transported  over  the  road  system  by  the 
United  States  and  its  licensees;  a  for¬ 
mula  for  determining  the  proportion  of 
the  capacity  of  the  road  system  which  is 
to  be  available  to  the  United  States  and 
its  licensees  for  the  transportation  of 
forest  products;  and  other  similar  mat¬ 
ters  respecting  the  use  of  the  road  by  the 
United  States  and  its  licensees  and  the 
compensation  payable  therefor.  To  the 
extent  that  any  such  matter  is  not  em¬ 
braced  in  such  an  agreement,  it  will  be 
settled  by  negotiation  between  the  per¬ 
mittee  and  the  individual  licensees  of 
the  United  States  who  use  the  road,  and, 
in  the  event  of  their  disagreement,  by 
private  arbitration  between  them  in  ac¬ 
cordance  with  the  laws  of  the  State  of 
Oregon. 

(h)  The  authorized  officer  may,  in 
his  discretion,  issue  short  term  right- 
of-way  permits  for  periods  not  exceeding 
three  years,  subject  to  one-year  exten¬ 
sions  in  his  discretion.  Such  permits 
shall  specify  the  volume  of  timber  which 
may  be  carried  over  the  right-of-way 
and  the  area  from  which  such  timber 


may  be  logged.  The  permits  shall  be 
revocable  by  the  district  forester,  the 
State  supervisor,  the  area  administra¬ 
tor,  the  Director,  or  the  Secretary  for 
violation  of  their  terms  and  conditions 
or  of  these  regulations  or  if  hazardous 
conditions  result  from  the  construction, 
maintenance  or  use  of  the  rights-of-way 
by  the  permittees  or  those  acting  under 
their  authority.  As  a  condition  for  the 
granting  of  such  permits,  the  applicant 
must  comply  with  §  115.162  (a)  and  (d) 
to  the  extent  that  rights-of-way  and 
road  use  rights  are  needed  to  remove 
government  timber  offered  for  sale  in 
the  same  general  area  during  the  period 
for  which  the  short  term  right-of-way  is 
granted. 

(i)  The  authorized  officer  may,  in 
his  discretion,  issue  to  private  operators, 
rights-of-way  across  O.  and  C.  lands, 
needed  for  the  conduct  of  salvage 
operations,  for  a  period  not  to  exceed 
five  years.  A  salvage  operation  as  used 
in  this  paragraph  means  the  removal  of 
trees  injured  or  killed  by  windstorms, 
insect  infestation,  disease,  or  fire,  to¬ 
gether  with  any  adjacent  green  timber 
needed  to  make  an  economic  logging 
show.  As  a  condition  of  the  granting 
of  such  rights-of-way,  the  operator  will 
be  required,  when  the  authorized  offi¬ 
cer  deems  it  necessary,  to*  grant  to 
the  United  States  and  its  licensees  for 
the  conduct  of  salvage  operations  on  O. 
and  C.  lands  for  a  period  not  to  exceed 
five  years,  rights-of-way  across  lands 
controlled  directly  or  indirectly  by  him 
and  to  grant  the  right  to  use  to  the 
extent  indicated  in  §§115.163  and 
115.164  any  portions  of  the  road  system 
controlled  directly  or  indirectly  by  the 
private  operator  which  is  adequate  or 
can  economically  be  made  adequate  to 
accommodate  the  requirements  of  both 
the  operator  and  of  the  United  States 
and  its  licensees. 

§  115.156  Definitions.  Except  as  the 
context  may  otherwise  indicate,  as  the 
terms  are  used  in  §§  115.154  to  115.179: 

(a)  “Bureau”  means  Bureau  of  Land 
Management. 

(b)  “Timber  of  the  United  States”  or 
“federal  timber”  means  timber  owned 
by  the  United  States  or  managed  by  any 
agency  thereof,  including  timber  on  al¬ 
lotted  and  tribal  Indian  lands  in  the 
O.  and  C.  area. 

(c)  “Area  Administrator”  means  the 
Area  Administrator,  Area  1,  Bureau  of 
Land  Management,  or  his  authorized 
representative. 

(d)  “State  Supervisor”  means  the 
State  Supervisor,  Oregon,  Bureau  of 
Land  Management,  or  his  authoi’ized 
representative. 

(e)  “Authorized  Officer”  means  an 
employee  of  the  Bureau  of  Land  Man¬ 
agement  to  whom  has  been  delegated 
the  authority  to  take  action. 

(f)  “O.  and  C.  lands”  means  the  Re¬ 
vested  Oregon  and  California  Railroad 
and  Reconveyed  Coos  Bay  Wagon  Road 
Grant  Lands,  other  lands  administered 
by  the  Bureau  under  the  provisions  of 
the  act  approved  August  28,  1937,  and 
the  public  lands  administered  by  the 
Bureau  of  Land  Management  which  are 
in  Oregon  and  in  and  west  of  Range  8  E., 
Willamette  Meridian,  Oregon. 
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(g)  “District  Forester"  means  a  Dis¬ 
trict  Forester  of  the  Bureau  who  is  sta¬ 
tioned  in  the  O.  and  C.  area. 

(h)  “Tramroads”  include  tramways, 
and  wagon  or  motor-truck  roads  to  be 
used  in  connection  with  logging,  and  the 
manufacturing  of  lumber;  it  also  in¬ 
cludes  railroads  to  be  used  principally  for 
the  transportation,  in  connection  with 
such  activities,  of  the  property  of  the 
owner  of  such  railroad. 

(i)  “Management”  means  police  pro¬ 
tection,  fire  presuppression  and  suppres¬ 
sion,  inspection,  cruising,  reforesting, 
thinning,  stand  improvement,  inventory¬ 
ing,  surveying,  construction  and  main¬ 
tenance  of  improvements,  disposal  of 
land,  the  eradication  of  forest  insects, 
pests  and  disease,  and  other  activities  of 
a  similar  nature. 

( j )  “Licensee”  of  the  United  States  is, 
with  respect  to  any  road  or  right-of-way, 
any  person  who  is  authorized  to  remove 
timber  or  forest  products  from  lands  of 
the  United  States,  or  to  remove  timber 
or  forest  products  from  other  lands 
committed  by  a  cooperative  agreement 
to  coordinated  administration  with  the 
timber  of  the  United  States  over  such 
road  or  right-of-way  while  It  is  covered 
by  an  outstanding  permit,  or  while  a 
former  permittee  is  entitled  to  receive 
compensation  for  such  use  under  the 
provisions  of  these  regulations.  A  li¬ 
censee  is  not  an  agent  of  the  United 
States. 

(k)  “Direct  control”  of  a  road,  right- 
of-way,  or  land,  by  an  applicant  for  a 
permit  hereunder  means  that  such  ap¬ 
plicant  has  authority  to  permit  the 
United  States  and  its  licensees  to  use 
such  road,  right-of-way  or  land  in  ac¬ 
cordance  with  §§  115.154  to  115.179. 

(l)  “Indirect  control”  of  a  road, 
right-of-way,  or  land,  by  an  applicant 
hereunder  means  that  such  road,  right- 
of-way,  or  land,  is  not  directly  controlled 
by  him  but  is  subject  to  use  by  him 
or  by: 

(1)  A  principal,  disclosed  or  undis¬ 
closed,  of  the  applicant;  or 

(2)  A  beneficiary  of  any  trust  or  es¬ 
tate  administered  or  established  by  the 
applicant;  or 

(3)  Any  person  having  or  exercising 
the  right  to  designate  the  immediate  des¬ 
tination  of  the  timber  to  be  transported 
over  the  right-of-way  for  which  applica¬ 
tion  is  made;  or 

(4)  Any  person  who  at  any  time  has 
owned,  or  controlled  the  disposition  of 
the  timber  to  be  transported  over  the 
right-of-way  applied  for,  and  during  the 
24  months  preceding  the  filing  of  the 
application  has  disposed  of  such  owner¬ 
ship  or  control  to  the  applicant  or  his 
predecessor,  under  an  agreement  reserv¬ 
ing  or  conferring  upon  the  grantor  the 
right  to  share  directly  or  indirectly  in 
the  proceeds  realized  upon  the  grantee’s 
disposal  to  third  persons  of  the  timber 
or  products  derived  therefrom  or  the 
right  to  reacquire  ownership  or  control 
of  all  or  any  part  of  the  timber  prior  to 
the  time  when  it  undergoes  its  first 
mechanical  alteration  from  the  form  of 
logs;  or 

(5)  Any  person  who  stands  in  such 
relation  to  the  applicant  that  there  is 
liable  to  be  absence  of  arm’s  length  bar¬ 


gaining  in  transactions  between  them 
relating  to  such  road,  rights-of-way,  or 
lands. 

§  115.157  Nature  of  permit,  (a)  Per¬ 
mits  for  rights-of-way  for  tramroads,  do 
not  constitute  easements,  and  do  not  con¬ 
fer  any  rights  on  the  permittee  to  any 
material  for  construction  or  other  pur¬ 
poses  except,  in  accordance  with  the 
provisions  of  §§  115.174  and  115.178,  such 
materials  as  may  have  been  placed  on 
such  lands  by  a  permittee.  The  permits 
are  merely  nonexclusive  licenses  to  trans¬ 
port  forest  products  owned  by  the  per¬ 
mittee.  Such  permits  may  be  canceled 
pursuant  to  §  115.176. 

(b)  A  permittee  may  not  authorize 
other  persons  to  use  the  right-of-way  for 
the  transportation  of  forest  products 
which  are  not  owned  by  the  permittee. 
Any  person,  other  than  the  permittee  or 
a  licensee  of  the  United  States  who  de¬ 
sires  to  use  the  right-of-way  for  such 
purposes,  is  required  to  make  applica¬ 
tion  therefor  and  to  comply  with  all  the 
provisions  of  these  regulations  relating 
to  applications  and  applicants:  Provided, 
however.  That  upon  the  request  of  a 
permittee  the  authorized  officer  may, 
with  respect  to  an  independent  contrac- . 
tor  who  desires  to  use  such  right-of-way 
for  the  transportation  of  forest  products 
owned  by  such  independent  contractor 
and  derived  from  timber  or  logs  acquired 
by  him  from  such  permittee,  waive  the 
requirements  of  this  sentence.  Where 
the  right-of-way  involved  has  been  sub¬ 
stantially  improved  by  the  holder  of  an 
outstanding  permit,  any  subsequent  per¬ 
mit  issued  for  the  same  right-of-way  will 
be  conditioned  upon  the  subsequent  per¬ 
mittee’s  agreement  while  the  prior  permit 
is  outstanding,  to  be  bound  by  the  road 
rules  of,  and  to  pay  fair  compensation  to, 
the  prior  permittee,  such  rules  and  com¬ 
pensation  to  be  agreed  upon  by  the  prior 
and  subsequent  permittee  in  accordance 
with  the  procedures  and  standards  estab¬ 
lished  by  the  regulations  in  §§  115.166, 
115.168,  and  115.169. 

5  115.158  Filing  of  application,  (a) 
An  application  for  a  permit  for  a  right- 
of-way  over  the  O.  and  C.  lands  must  be 
submitted  in  duplicate  on  Form  4-410  and 
filed  in  the  office  of  the  appropriate  dis¬ 
trict  forester.  Application  forms  will  be 
furnished  upon  request. 

(b)  Any  application  filed  hereunder, 
including  each  agreement  submitted  by 
the  applicant  as  a  part  thereof  or  as  a 
condition  precedent  to  the  issuance  of  a 
permit,  may  be  withdrawn  by  the  appli¬ 
cant  by  written  notice  delivered  to  the 
appropriate  district  forester  prior  to  the 
time  the  permit  applied  for  has  been 
issued  to,  and  accepted  by,  the  applicant. 

§  115.159  Construction  in  advance  of 
permit.  The  authorized  officer  may 
grant  an  applicant  authority  to  con¬ 
struct  improvements  on  a  proposed 
right-of-way  prior  to  a  determination 
whether  the  permit  should  issue.  Such 
advance  authority  shall  not  be  construed 
as  any  representation  or  commitment 
that  a  permit  will  issue.  Upon  demand 
by  the  authorized  officer,  the  applicant 
will  fully  and  promptly  comply  with  all 
the  requirements  imposed  under  and  by 
§  §  115.154  to  115.179.  Advance  construc¬ 


tion  will  not  be  authorized  unless  and 
until  applicant  has  complied  with 
§§  115.153,  115.161,  115.162,  and  115.no. 

§  115.160  Trespass.  The  mere  filing 
of  an  application  under  §  §  115.154  to 
115.179  does  not  authorize  the  applicant 
to  use  the  right-of-way  in  any  manner 
or  for  any  purpose  until  written  permis- 
sion  therefor  has  been  duly  executed  by 
the  authorized  officer  and  delivered 
to  the  applicant.  Any  unauthorized  use 
of  O.  and  C.  land  constitutes  a  trespass 
for  which  the  trespasser  is  liable  in  dam- 
ages  to  the  United  States.  Where  there 
has  been  such  a  trespass,  no  permit  shall 
be  issued  to  the  alleged  trespasser  unless 
(a)  the  trespass  claim  is  fully  satisfied; 
or  (b)  the  alleged  trespasser  files  a  bond 
conditioned  upon  payment  of  the 
amount  of  damages  found  by  the  State 
supervisor,  or  upon  appeal  by  the 
Secretary  of  the  Interior  or  his  dele¬ 
gatee,  to  be  due  the  United  States;  or 
(c)  the  State  supervisor  finds  in  writing 
that  there  is  a  legitimate  dispute  as 
to  the  fact  of  the  alleged  trespasser's 
liability  or  as  to  the  extent  of  his  liability 
and  the  trespasser  files  a  bond  guaran. 
teeing  payment  of  the  amount  found  by 
a  court  of  competent  jurisdiction  to  be 
due  the  United  States. 

Cross  Reference:  For  disposal  of  timber 
or  material  to  a  trespasser,  see  §  288.12  o( 
this  chapter. 

§  115.161  Contents  of  application,  (a) 
An  individual  applicant  and  each  mem¬ 
ber  of  any  unincorporated  association 
which  is  an  applicant  must  state  in  the 
application  whether  he  is  a  native  born 
or  a  naturalized  citizen  of  the  United 
States.  Naturalized  citizens  will  be  re¬ 
quired  to  furnish  evidence  of  naturaliza¬ 
tion  pursuant  to  the  provisions  of  Part 
137  of  this  chapter. 

(b)  An  application  by  a  private  cor¬ 
poration  must  be  accompanied  by  two 
copies  of  its  articles  of  incorporation,  one 
of  which  must  be  certified  by  the  proper 
official  of  the  company  under  its  corpo¬ 
rate  seal,  or  by  the  secretary  of  the  State 
where  organized.  A  corporation  organ¬ 
ized  in  a  State  other  than  Oregon  must 
submit  a  certificate  issued  by  the  State 
of  Oregon  attesting  that  the  corporation 
is  authorized  to  transact  business  within 
that  State.  The  requirements  of  this 
paragraph  shall  be  deemed  satisfied  if 
the  corporation,  having  once  filed  the 
required  documents,  makes  specific  ref¬ 
erence  to  the  date  and  case  number  of 
such  previous  applications,  states  what 
changes,  if  any,  have  been  made  since  the 
prior  filings,  and  includes  a  statement 
that  the  right  of  the  company  to  do  busi¬ 
ness  in  the  State  of  Oregon  has  not 
lapsed  or  terminated. 

(c)  Where  the  application  is  for  a 
right-of-way  on  any  portion  of  which  the 
applicant  proposes  to  construct  a  road, 
it  must  be  accompanied  by  two  copies  of 
a  map  prepared  on  a  scale  of  4  inches  or 
8  inches  to  the  mile,  showing  the  survey 
of  the  right-of-way  so  that  it  may  be 
accurately  located  on  the  ground.  The 
map  should  comply  with  the  following  I 
requirements,  except  as  the  authorized 
officer  may  waive  in  any  particular 
instance  all  or  any  of  such  requirements. 
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Courses  and  distances  of  the  center  line  of 
tl,e  right-of-way  should  be  given;  the 
courses  referred  to  the  true  meridian  and  the 
distance  in  feet  and  decimals  thereof.  The 
Initial  and  terminal  points  of  the  survey 
must  be  accurately  connected  by  course  and 
distance  to  the  nearest  readily  identifiable 
corner  of  the  public  land  surveys,  or,  if  there 
be  no  such  corner  within  two  miles,  then 
connected  to  two  permanent  and  prominent 
monuments  or  natural  objects.  All  subdi¬ 
visions  of  the  public  lands  surveys,  any  part 
of  which  is  within  the  limits  of  the  survey, 
should  be  shown  in  their  entirety,  based 
upon  the  official  subsisting  plat  with  subdi¬ 
visions,  section,  township,  and  range  clearly 
marked.  The  width  of  the  right-of-way 
should  be  given;  and  if  not  of  uniform  width, 
the  locations  and  amount  of  change  must  be 
definitely  shown.  There  shall  also  be  a 
statement  on  the  face  of  or  appended  to  the 
map  indicating  the  grade  and  usable  width 
of  the  road  to  be  constructed,  the  type  of 
material  which  will  be  used  for  the  surface, 
the  type  and  extent  of  the  drainage  facili¬ 
ties,  and  the  type  of  construction  and  esti¬ 
mated  capacity  of  any  bridges.  The  map 
should  bear  upon  its  face  the  statement  of 
the  person  who  made  the  survey,  if  any,  and 
the  certificate  of  the  applicant;  such  state¬ 
ment  and  certificate  should  be  as  set  out  in 
Forms  Nos.  4-411  and  4—412  respectively. 

(d)  Where  the  application  is  for  the 
use  of  an  existing  road,  a  map  adequate 
to  show  the  location  thereof  will  be  re¬ 
quired,  together  with  a  statement  of  the 
specific  nature  and  location  of  any  pro¬ 
posed  improvements  to  such  road.  A 
blank  map  suitable  for  most  cases  may 
be  procured  from  the  appropriate  district 
forester. 

(e)  Every  application  for  a  right-of- 
way  must  also  be  accompanied  by  a 
diagram  indicating  the  roads  and  rights- 
of-way  which  form  an  integral  part  of 
the  road  system  with  which  the  requested 
right-of-way  will  connect,  the  portions 
of  such  road  system  which  the  applicant 
directly  controls  within  the  meaning  of 
5115.156  (i),  the  portions  thereof  which 
the  applicant  indirectly  controls  within 
the  meaning  of  §115.156  (j),  and  the 
portions  thereof  as  to  which  the  appli¬ 
cant  has  no  control  within  the  meaning 
of  such  sections.  As  to  the  portions 

|  over  which  the  applicant  has  no  con¬ 
trol,  he  must  furnish  a  statement  show- 
|  ing,  for  the  two  years  preceding  the 
date  of  the  filing  of  the  application, 
all  periods  of  time  that  he  had  direct 
or  indirect  control  thereof,  and  the 
date  and  nature  of  any  changes  in 
such  control.  The  diagram  shall  also 
i  contain  the  name  of  the  person  whom 
the  applicant  believes  directly  controls 
any  portion  of  such  road  system  which 
the  applicant  does  not  directly  control. 
Where  a  right-of-way  for  a  railroad  is 
Involved,  the  applicant  must  indicate 
which  portions  of  the  right-of-way  will 
he  available  for  use  as  truck  roads  upon 
the  removal  of  the  rails  and  ties  and  the 
J  Probable  date  of  such  removal.  Blank 
diagram  forms,  suitable  for  most  cases, 
®ay  be  obtained  from  the  appropriate 
district  forester. 

5 115.162  Right-of-way  and  road  use 
Wreement;  recordation,  (a)  Where,  in 
I  !“*  judgment  of  the  authorized  officer, 
11  appears  necessary  in  order  to  carry 
j  °ut  the  policy  set  forth  in  §  115.155,  he 
®ay  require  the  applicant,  as  a  condition 
i  Precedent  to  the  Issuance  of  the  permit: 

(1)  To  grant  to  the  United  States,  for 


use  by  it  and  its  licensees  and  permittees, 
rights-of-way  across  lands  in  the  O.  and 
C.  area  directly  controlled  by  the  appli¬ 
cant  ;  and  as  to  lands  in  such  area  which 
are  indirectly  controlled  by  him,  either 
to  obtain  such  rights  for  the  United 
States  or  to  make  a  showing  satisfactory 
to  the  authorized  officer  that  he  has 
negotiated  therefor  in  good  faith  and 
to  waive  as  to  the  United  States,  its  li¬ 
censees  and  permittees  any  exclusive  or 
restricted  right  he  may  have  to  such 
lands  as  are  indirectly  controlled  by  him. 

(2)  In  addition,  to  agree  to  permit  the 
United  States  and  its  licensees,  upon 
the  payment  of  fair  compensation  as 
hereinafter  provided,  to  use  under  the 
terms  and  conditions  of  §§115.154  to 
115.179,  such  portion  as  the  applicant  di¬ 
rectly  controls  of  the  road  system  and 
rights-of-way  which  are  an  integral  part 
of  or  may  be  added  to  the  road  system 
with  which  the  right-of-way  applied  for 
will  connect,  and  as  to  the  portions  of 
such  road  system  or  rights-of-way  as  the 
applicant  indirectly  controls,  either  to 
obtain  such  rights  for  the  United  States 
and  its  licensees  or  to  make  a  showing 
satisfactory  to  the  authorized  officer 
that  he  has  negotiated  therefor  in 
good  faith  and,  in  such  latter  circum¬ 
stance,  to  waive  as  to  the  United  States 
and  its  licensees  any  exclusive  or  re¬ 
stricted  right  he  may  have  in  such 
portion  of  the  road  system  and  rights- 
of-way. 

(b)  In  addition  to  the  private  road 
systems  and  rights-of-way  described  in 
paragraph  (ft)  of  this  section,  in  the 
event  the  applicant  controls  directly  or 
indirectly  other  roads  or  rights-of-way 
in  any  O.  and  C.  area  where  the  author¬ 
ized  officer  of  the  Bureau  finds  that,  as  of 
the  time  of  filing  or  during  the  pendency 
of  the  application,  the  United  States  is 
unreasonably  denied  access  to  its  timber 
for  management  purposes  or  where,  as  of 
such  time,  competitive  bidding  by  all 
prospective  purchasers  of  timber  man¬ 
aged  by  the  Bureau  in  the  O.  and  C. 
area,  or  of  other  Federal  timber  inter¬ 
mingled  with  or  adjacent  to  such  timber, 
is  substantially  precluded  by  reason  of 
the  applicant’s  control,  direct  or  indi¬ 
rect,  of  such  roads  or  rights-of-way,  the 
authorized  officer  may  require  the  appli¬ 
cant  to  negotiate  an  agreement  granting 
to  the  United  States  and  its  licensees  the 
right  to  use.  in  accordance  with  the  terms 
and  conditions  of  §§  115.154  to  115.179, 
such  portion  of  such  roads  or  rights-of- 
way  as  may  be  necessary  to  accommo¬ 
date  such  management  or  competitive 
bidding. 

(c)  Where,  in  the  judgment  of  the 
authorized  officer,  it  is  consistent  with 
the  policy  set  forth  in  §  115.155,  he 
may  issue  a  permit  without  requesting 
the  applicant  to  grant  any  rights  to 
the  United  States  under  this  section. 

(d)  Any  grant  of  rights  to  the  United 
States  under  this  section  shall  be  exe¬ 
cuted  on  Form  4-413,  which  shall  con¬ 
stitute  and  form  a  part  of  any  permit 
issued  upon  the  application  involved. 
The  applicant  shall  record  such  agree¬ 
ment  in  the  office  of  land  records  of  the 
county  or  counties  in  which  the  roads, 
rights-of-way,  or  lands,  subject  to  the 
agreement  are  located,  and  submit  evi¬ 


dence  of  such  recordation  to  the  appro¬ 
priate  district  forester. 

§  115.163  Use  by  the  United  States 
and  its  licensees  of  rights  received  from 
a  permittee.  The  use  by  the  United 
States  and  its  licensees  of  any  of  the 
rights  received  from  a  permittee  here¬ 
under  shall  be  limited  to  that  which  is 
necessary  for  management  purposes,  or 
to  reach,  by  the  most  reasonably  direct 
route,  involving  the  shortest  practicable 
use  of  the  permittee’s  road  system,  a 
road  or  highway  which  is  suitable  for 
the  transportation  of  forest  products  in 
the  type  and  size  of  vehicle  customarily 
used  for  such  purposes  and  which  is 
legally  available  for  public  use  for  in¬ 
gress  to  and  the  removal  of  forest  prod¬ 
ucts  from  Government  lands  or  from 
other  lands  during  such  periods  of  time 
as  the  timber  thereon  may  be  committed 
by  a  cooperative  agreement  to  coordi¬ 
nated  administration  with  timber  of  the 
United  States.  However,  the  type  and 
size  of  vehicle  which  may  be  used  by  the 
licensee  on  the  permittee’s  road  shall  be 
governed  by  §  115.165  or  §  115.168. 

§  115.164  Duration  and  location  of 
rights  granted  or  received  by  the  United 
States.  The  rights-of-way  granted  by 
the  United  States  under  any  permit  is¬ 
sued  under  §  115.173,  subject  to  the  pro¬ 
visions  of  §115.176,  will  be  for  a  stated 
term  or  tei*ms  which  may  vary  for  each 
portion  of  the  right-of-wTay  granted; 
such  term  or  terms  will  normally  be  co¬ 
incident  with  the  probable  period  of  use 
for  the  removal  of  forest  products  by  the 
permittee  and  any  successor  in  interest 
of  the  various  portions  of  the  right-of- 
way  requested.  In  the  same  manner  the 
permit  will  also  state  the  duration  of 
the  rights  of  the  United  States  to  use 
and  to  permit  its  licensees  to  use,  and  the 
location  by  legal  subdivisions  of,  each  of 
the  various  portions,  if  any,  of  the  roads, 
rights-of-way,  and  lands  which  a  per¬ 
mittee  hereunder  authorizes  the  United 
States  and  its  licensees  to  use;  and, 
similarly,  the  duration  of  such  rights  re¬ 
ceived  by  the  United  States  will  normally 
be  coincident  with  the  probable  period 
of  use  for  the  removal  of  forest  products, 
by  the  United  States  and  its  existing  and 
prospective  licensees,  of  such  roads, 
rights-of-way,  and  lands. 

§  115.165  Permittee’s  agreement  with 
United  States  respecting  compensation 
and  adjustment  of  road  use.  (a)  Where 
the  United  States  receives  rights  over 
any  road,  right-of-way,  or  lands,  con¬ 
trolled  directly  or  indirectly  by  a  per¬ 
mittee,  the  authorized  officer  will  seek 
to  arrive  at  an  advance  agreement 
with  the  permittee  respecting  any  or 
all  of  such  matters  as  the  time,  route, 
and  specifications  for  the  development 
of  the  road  system  in  the  area;  the 
total  volume  of  timber  to  be  moved  over 
such  road  system,  and  the  proportion  of 
such  timber  which  belongs  to  the  United 
States  or  is  embraced  in  a  cooperative 
agreement  for  coordinated  management 
with  timber  of  the  United  States  man¬ 
aged  by  the  Bureau;  the  consequent 
proportion  of  the  capital  costs  of  the 
road  system  to  be  borne  by  such  timber 
of  the  United  States  or  embraced  in  such 
cooperative  agreement;  the  period  of 
time  over,  or  rate  at  which,  the  United 
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States  or  its  licensees  shall  be  required 
to  amortise  such  capital  costs;  provisions 
for  road  maintenance;  the  use,  in  addi¬ 
tion  to  the  uses  set  forth  in  §  115.163, 
which  the  United  States  and  its  licensees 
may  make  of  the  road  system  involved; 
a  formula  for  determining  the  propor¬ 
tionate  capacity  of  the  road  system  or 
portions  thereof  which  shall  be  available 
to  the  United  States  and  its  licensees  for 
the  transportation  of  forest  products; 
the  amount  and  type  of  insurance  to  be 
carried,  and  the  type  of  security  to  be 
furnished  by  licensees  of  the  United 
States  who  use  such  road;  and  such 
other  similar  matters  as  the  authorized 
officer  may  deem  appropriate.  To  the 
extent  necessary  to  fulfill  the  obliga¬ 
tions  of  the  United  States  under  any 
such  advance  agreement,  subsequent 
contracts  for  the  sale  of  timber  managed 
by  the  Bureau  and  tapped  by  such  road 
system,  and  subsequent  cooperative 
agreements  for  the  coordinated  manage¬ 
ment  of  such  timber  with  other  timber, 
will  contain  such  provisions  as  may  be 
necessary  or  appropriate  to  require  such 
licensees  to  comply  with  the  terms  of 
the  advance  agreement.  Where  such  aD 
advance  agreement  between  the  United 
States  and  the  permittee  includes  pro¬ 
visions  relating  to  the  route  and  speci¬ 
fications  for  extensions  of  the  road 
system  involved,  the  authorized  officer 
may  agree  that  upon  the  filing  of 
proper  applications  in  the  future  the 
applicant  or  his  successor  in  interest 
shall  receive  the  necessary  permits  for 
such  road  extensions  as  may  cross  lands 
managed  by  the  Bureau:  Provided,  how¬ 
ever,  That  the  applicant  shall  have  sub¬ 
stantially  complied  with  the  terms  of 
such  advance  agreement  and  of  the  out¬ 
standing  permits  theretofore  issued  to 
him. 

(b)  The  provisions  of  §§  115.166  to 
115.169  shall  not  be  applicable  to  any 
matters  embraced  in  an  agreement  made 
pursuant  to  this  section. 

§  115.166  Agreements  and  arbitration 
between  permittee  and  licensee  respect¬ 
ing  compensation  payable  by  licensee  to 
permittee  for  use  of  road,  (a)  In  the 
event  the  United  States  exercises  the 
rights  received  from  a  permittee  here¬ 
under  to  license  a  person  to  remove 
forest  products  over  any  road,  right-of- 
way,  or  lands,  of  the  permittee  or  of  his 
successor  in  interest,  to  the  extent  that 
such  matters  are  not  covered  by  an 
agreement  under  §  115.165,  such  licensee 
will  be  required  to  pay  the  permittee  or 
his  successor  in  interest  such  compensa¬ 
tion  and  to  furnish  him  such  security, 
and  to  carry  such  liability  insurance  as 
the  permittee  or  his  successor  in  inter¬ 
est  and  the  licensee  may  agree  upon.  If 
the  parties  do  not  agree,  then  upon  the 
written  request  of  either  party  delivered 
to  the  other  party,  the  matter  shall  be  re¬ 
ferred  to  and  finally  determined  by  arbi¬ 
tration  in  accordance  with  the  procedures 
established  by  §  115.169. 

(b)  The  arbitrators  shall  base  their 
award  as  to  the  compensation  to  be  paid 
by  the  licensee  to  the  permittee  or  his 
successor  in  interest  upon  the  amortiza¬ 
tion  of  the  replacement  costs  for  a  road 
of  the  type  involved,  including  in  such 
replacement  costs  an  extraordinary  cost 


peculiar  to  the  construction  of  the  par¬ 
ticular  road  involved  and  subtracting 
therefrom  any  capital  investment  made 
by  the  United  States  or  its  licensees  in 
the  particular  road  involved  or  in  im¬ 
provements  thereto  used  by  and  useful  to 
the  permittee  or  his  successor  in  interest 
plus  a  reasonable  interest  allowance  on 
the  resulting  cost  figure,  taking  into  ac¬ 
count  the  risk  involved,  plus  costs  of 
maintenance  if  furnished  by  the  per¬ 
mittee  or  his  successor,  including  costs 
of  gates  and  gateman.  In  arriving  at 
the  amortization  item,  the  arbitrators 
shall  take  into  account  the  probable 
period  of  time,  past  and  present,  during 
which  such  road  may  be  in  existence,  and 
the  volume  of  timber  which  has  been 
moved  and  the  volume  of  timber,  cur¬ 
rently  merchantable,  which  probably  will 
be  moved  from  all  sources  over  such  road. 
The  arbitrators  shall  also  take  into  ac¬ 
count  the  extent  to  which  the  use  which 
the  licensee  might  otherwise  economi¬ 
cally  make  of  the  road  system  is  limited 
by  §  115.163.  In  addition,  the  arbitrators 
may  fix  the  rate  at  which  payments  shall 
be  made  by  the  licensee  during  his  use 
of  the  road.  The  arbitrators  shall  require 
the  licensee  to  provide  adequate  bond, 
cash  deposit,  or  other  security  to  in¬ 
demnify  the  permittee  or  his  successor 
in  interest  against  failure  of  the  licensee 
to  comply  with  the  terms  of  the  award 
and  against  damage  to  the  road  not  inci¬ 
dent  to  normal  usage,  and  for  any  other 
reasonable  purpose,  and  also  to  carry 
appropriate  liability  insurance  covering 
any  additional  hazard  and  risks  which 
may  accrue  by  reason  of  the  licensee’s 
use  of  the  road. 

(c)  Where  improvements  or  additions 
are  required  to  enable  a  licensee  to  use  a 
road  or  right-of-way  to  remove  timber 
or  forest  products,  the  cost  of  such  im¬ 
provements  will  be  allowable  to  the 
licensee. 

(d)  The  full  value  at  current  stump- 
age  prices  will  be  allocable  against  a  li¬ 
censee  for  all  timber  to  be  cut,  removed, 
or  destroyed  by  the  licensee  on  a  per¬ 
mittee’s  land  in  the  construction  or  im¬ 
provement  of  the  road  involved. 

§  115.167  Compensation  payable  by 
United  States  to  permittee  for  use  of 
road.  In  the  event  the  United  States 
itself  removes  forest  products  over  any 
road  or  right-of-way  of  the  permittee 
or  his  successor  in  interest,  the  United 
States,  if  there  has  been  no  agreement 
under  §  115.165  covering  the  matter, 
shall  pay  to  the  permittee  or  his  suc¬ 
cessor  in  interest  reasonable  compensa¬ 
tion  as  determined  by  the  State 
supervisor,  who  shall  base  his  deter¬ 
mination  upon  the  same  standards 
established  by  §§  115.154  to  115.179  for 
arbitrators  in  the  determination  of  the 
compensation  to  be  paid  by  a  licensee  to 
a  permittee :  Provided,  however.  That  no 
bond  or  other  security  or  liability  insur¬ 
ance  is  to  be  required  of  the  United 
States.  When  the  United  States  con¬ 
structs  or  improves  a  road  on  a  permit¬ 
tee’s  land  or  right-of-way  it  shall  pay 
to  the  permittee  the  full  value  at  current 
stumpage  prices  of  all  timber  of  the  per¬ 
mittee  cut,  removed,  or  destroyed  in  the 
construction  or  maintenance  of  such 
road  or  road  improvements.  Current 


stumpage  prices  shall  be  determined  by 
the  application  of  the  standard  ap¬ 
praisal  formula,  used  in  appraising  o 
and  C.  timber  for  sale,  to  the  volume  anti 
grade  of  timber.  Such  volume  and  grade 
shall  be  determined  by  a  cruise  made  by 
the  permittee,  or,  at  his  request,  by  the 
authorized  officer.  If  either  the  per¬ 
mittee  or  the  authorized  officer  does  not 
accept  the  cruise  made  by  the  other, 
the  volume  and  grade  shall  be  deter¬ 
mined  by  a  person  or  persons  acceptable 
both  to  the  permittee  and  the  State 
supervisor. 

§  115.168  Agreements  and  arbitration 
between  permittee  and  licensee  respect¬ 
ing  adjustment  of  road  use.  (a)  When 
the  United  States  exercises  the  right  re¬ 
ceived  under  §5  115.154  to  115.179  to  use 
or  to  license  any  person  to  use  a  road  of  a 
permittee,  the  permittee  or  his  successor 
in  interest  shall  not  unreasonably  ob- 
struct  the  United  States  or  such  licensee 
in  such  use.  If  there  has  been  no  agree¬ 
ment  under  §  115.165  covering  such  mat¬ 
ters,  the  permittee  shall  have  the  right  to 
prescribe  reasonable  operating  regula¬ 
tions,  to  apply  uniformly  as  between  the 
permittee  and  such  licensee,  covering  the 
use  of  such  road  for  such  matters  as  speed 
and  load  limits,  scheduling  of  hauls  dur¬ 
ing  period  of  use  by  more  than  one  timber 
operator,  coordination  of  peak  periods  of 
use,  and  such  other  matters  as  are  rea¬ 
sonably  related  to  safe  operations  and 
protection  of  the  road ;  if  the  capacity  of 
such  road  should  be  inadequate  to  accom- 
modate  the  use  thereof  which  such 
licensee  and  permittee  desire  to  make 
concurrently,  they  shall  endeavor  to  ad¬ 
just  their  respective  uses  by  agreement. 

(b)  If  the  permittee  and  such  licensee 
are  unable  to  agree  as  to  the  reasonable¬ 
ness  of  such  operating  regulations  or  on 
the  adjustment  of  their  respective  uses 
where  the  capacity  of  the  road  is  inade¬ 
quate  to  accommodate  their  concurrent 
use,  then  upon  the  written  request  of 
either  party  delivered  to  the  other  party, 
the  matter  shall  be  referred  to  and  finally 
determined  by  arbitration  in  accordance 
with  the  procedures  established  by 
§  115.169. 

(c)  The  arbitrators  may  make  such 
disposition  of  a  dispute  involving  the 
reasonableness  of  such  operating  regu¬ 
lations  as  appears  equitable  to  them, 
taking  into  account  the  capacity  and  the 
construction  of  the  road  and  the  volume 
of  use  to  which  it  will  be  subjected.  In 
the  determination  of  a  dispute  arising 
out  of  the  inadequacy  of  the  capacity 
of  a  road  to  accommodate  the  concur¬ 
rent  use  by  a  permittee  and  a  licensee, 
the  arbitrators  may  make  such  disposi¬ 
tion  thereof  as  appears  equitable  to 
them,  taking  into  account,  among  other 
pertinent  facts,  the  commitments  of  the 
permittee  and  the  licensee  with  respect 
to  the  cutting  and  removal  of  the  timber 
involved  and  the  disposition  of  the  prod¬ 
ucts  derived  therefrom;  the  extent  to 
which  each  of  the  parties  may  practica¬ 
bly  satisfy  any  of  the  aforesaid  commit¬ 
ments  from  other  timber  currently 
controlled  by  him ;  the  past  normal  use 
of  such  road  by  the  permittee;  the  ex¬ 
tent  to  which  federal  timber  has  con¬ 
tributed  to  the  amortization  of  the 
capital  costs  of  such  road;  and  the  el- 
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tent  to  which  the  United  States  or  its 
licensees  have  enlarged  the  road  capac¬ 
ity. 

§  115.169  Arbitration  procedure,  (a) 
Within  ten  days  after  the  delivery  of  a 
written  request  for  arbitration  under 
5115.166  or  §  115.168,  each  of  the  parties 
to  the  disagreement  shall  appoint  an 
arbitrator  and  the  two  arbitrators  thus 
appointed  shall  select  a  third  arbitrator. 

If  either  party  fails  to  appoint  an  arbi¬ 
trator  as  provided  herein,  the  other  party 
may  apply  to  a  court  of  record  of  the 
State  of  Oregon  for  the  appointment  of 
such  an  arbitrator,  as  provided  by  the 
laws  of  such  State.  If  within  ten  days 
of  the  appointment  of  the  second  of 
them,  the  original  two  arbitrators  are 
unable  to  agree  upon  a  third  arbitrator 
who  will  accept  the  appointment,  either 
party  may  petition  such  a  court  of  record 
of  the  State  or  Oregon  for  the  appoint¬ 
ment  of  a  third  arbitrator.  Should  any 
vacancy  occur  by  reason  of  the  resig¬ 
nation,  death  or  inability  of  one  or  more 
of  the  arbitrators  to  serve,  the  vacancy 
shall  be  filled  according  to  the  pro¬ 
cedures  applicable  to  the  appointment 
of  the  arbitrator  whose  death,  disability, 
or  other  inability  to  serve,  created  the 
vacancy. 

(b)  By  mutual  agreement,  the  parties 
may  submit  to  a  single  arbitration  pro¬ 
ceeding  controversies  arising  under  both 

15115.166  and  115.168. 

(c)  The  arbitrators  shall  hear  and  de¬ 
termine  the  controversy  and  make,  file, 
and  serve  their  award  in  accordance  with 
the  substantive  standards  prescribed  in 

51115.166  and  115.168  for  the  type  of 
controversy  involved  and  in  accordance 
with  the  procedures  established  by  the 
laws  of  the  State  of  Oregon  pertaining 
to  arbitration  proceedings.  A  copy  of 
the  award  shall  also  be  served  at  the 
same  time  upon  the  appropriate  district 
forester  or  the  State  supervisor,  either 
personally  or  by  registered  mail. 

(d)  Costs  of  the  arbitration  proceed¬ 
ings  shall  be  assessed  by  the  arbitrators 
against  either  or  both  of  the  parties,  as 
may  appear  equitable  to  the  arbitrators, 
taking  into  account  the  original  conten¬ 
tions  of  the  parties,  the  ultimate  decision 
of  the  arbitrators  and  such  other  mat¬ 
ters  as  may  appear  relevant  to  the  arbi¬ 
trators. 

5 115.170  Payment  required  for  O. 
ond  C.  timber.  An  applicant  will  be  re¬ 
quired  to  pay  to  the  Bureau  of  Land 
Management,  in  advance  of  the  issuance 
of  the  permit,  the  full  stumpage  value 
as  determined  by  the  authorized  officer 
of  the  estimated  volume  of  all  timber  to 
k  cut,  removed,  or  destroyed,  on  O.  and 
C.  lands  in  the  construction  or  operation 
of  the  road. 

§  115.171  Payment  to  the  United 
States  for  road  use.  (a)  A  permittee 
shall  pay  a  basic  fee  of  five  dollars  per 
year  per  rnile  or  fraction  thereof  for  the 
use  of  any  existing  road  or  of  any  road 
constructed  by  the  permittee  upon  the 
nght-of-way  except  that  in  those  cases 
where  the  permittee  has  executed  un- 
°cr  §  115.162  an  agreement  respecting 
Che  use  of  roads,  rights-of-way  or  lands, 
ho  such  basic  fee  shall  be  paid.  If  the 
cenn  of  the  permit  is  for  five  years  or 
ess*  ^e  entire  basic  fee  must  be  paid  in 


advance  of  the  issuance  of  the  permit. 

If  the  term  of  the  permit  is  longer  than 
five  years,  the  basic  fee  for  each  five-year 
period  or  for  the  remainder  of  the  last 
period,  if  less  than  five  years,  must  be 
paid  in  advance  at  five-year  intervals. 

(b)  In  addition,  where  the  permittee 
receives  a  right  to  use  a  road  constructed 
or  acquired  by  the  United  States,  which 
is  under  the  administrative  jurisdiction 
of  the  Bureau  of  Land  Management,  he 
will  be  required  to  pay  to  the  United 
States  for  the  use  thereof,  except  where 
he  transports  forest  products  purchased 
from  the  United  States  through  the 
Bureau,  a  fee  to  be  determined  by  the 
authorized  officer  who  shall  base  his 
determination  upon  the  amortization 
of  the  replacement  costs  for  a  road  of  the 
type  involved,  together  with  a  reasonable 
Interest  allowance  on  such  costs,  plus 
costs  of  maintenance  if  furnished  by 
the  United  States  and  any  extraordinary 
costs  peculiar  to  the  construction  or  ac¬ 
quisition  of  the  particular  road.  In 
arriving  at  the  amortization  item,  the 
authorized  officer  shall  take  into  account 
the  probable  period  of  time,  past  and 
present,  during  which  such  road  may 
be  in  existence  and  the  volume  of  timber 
which  has  been  moved  and  the  volume 
of  timber,  currently  merchantable,  which 
probably  will  be  moved  from  all  sources 
over  such  road.  The  authorized  officer 
may  fix  the  rate  at  which  payments  shall 
be  made  by  the  permittee  during  his  use 
of  the  road:  Provided,  however,  That 
this  paragraph  shall  not  apply  where 
payment  for  such  road  use  to  another 
permittee  is  required  under  §§  115.154  to 
115.179. 

§  115.172  Bond  in  connection  with 
existing  roads.  An  applicant  for  a  per¬ 
mit  to  use  an  existing  Government  road 
which  is  under  the  administrative  juris¬ 
diction  of  the  Bureau  for  timber  haul¬ 
ing  purposes  other  than  for  federal 
timber  acquired  under  a  free-use  per¬ 
mit,  will  be  required,  for  the  protection  of 
such  existing  road,  to  execute  a  bond  on 
Form  4-414  in  an  amount  to  be  deter¬ 
mined  by  the  authorized  officer  but  in 
no  event  less  than  five  hundred  dollars 
($500)  per  mile  or  fraction  thereof,  con¬ 
ditioned  on  compliance  with  §§  115.154  to 
115.179  and  the  terms  and  conditions  of 
the  permit. 

§  115.173  Approval  of  permit,  (a) 
Upon  the  applicant’s  compliance  with  the 
appropriate  provisions  of  §§  115.154  to 
115.179  and  if  it  is  determined  that  the 
approval  of  the  application  will  be  in  the 
public  interest,  the  authorized  officer 
may,  in  his  discretion,  issue  an  appro¬ 
priate  permit,  upon  Form  4-415. 

(b)  The  authorized  officer  may  waive 
the  requirements  of  §§  115.161  (c)  and 
(e)  and  115.172,  in  the  case  of  a  natural 
person  who  applies  for  a  right-of-way 
for  not  to  exceed  a  period  of  twelve 
weeks.  Not  more  than  one  such  waiver 
shall  be  allowed  in  each  consecutive 
twelve  calendar  months  on  behalf  of 
or  for  the  benefit  of  the  same  person. 

§  115.174  Terms  and  conditions  of 
permit,  (a)  As  to  all  permits:  Every 
permittee  shall  agree: 

(1 )  To  comply  with  the  applicable  reg¬ 
ulations  in  effect  as  of  the  time  when 


the  permit  is  issued  and,  as  to  the  per¬ 
mittee’s  roads  as  to  which  the  United 
States  has  received  rights  under 
§  115.162,  with  such  additional  regula¬ 
tions  as  may  be  issued  from  time  to  time 
relating  to  the  use  of  roads  for  the  pur¬ 
pose  of  access  by  properly  licensed 
hunters  and  fishermen  and  by  other 
recreationalists  to  lands  of  the  United 
States  in  the  O.  and  C.  area  which  are 
suitable  for  such  recreational  purposes, 
where  such  use  will  not  unreasonably  in¬ 
terfere  with  the  use  of  the  road  by  the 
permittee  for  the  transportation  of  forest 
products  or  unduly  enhance  the  risk  of 
fire,  collision,  or  other  hazards  on  such 
road  and  on  lands  in  the  vicinity  thereof. 
If,  notwithstanding  the  request  of  the 
authorized  officer  that  the  permittee 
allow  use  of  a  road  in  conformity  with 
such  additional  regulations,  the  permit¬ 
tee  shall  unreasonably  withhold  his 
assent,  the  authorized  officer  shall  refer 
the  disagreement  through  the  proper 
channels  to  the  Director  of  the  Bureau 
for  his  consideration,  and,  if  the  Director 
concurs  in  the  conclusion  of  the  author¬ 
ized  officer  and  if  the  matter  is  still  in 
dispute,  he  shall  refer  the  matter  to  the 
Secretary  of  the  Interior  for  his  con¬ 
sideration.  In  the  event  of  the  Secre¬ 
tary’s  concurrence  in  the  conclusions  of 
the  authorized  officer  and,  if  the  permit¬ 
tee  nevertheless  unreasonably  withholds 
such  assent,  the  United  States  may  insti¬ 
tute  such  judicial  proceedings  as  may  be 
appropriate  to  enforce  said  regulations. 

(2)  Not  to  cut,  remove,  or  destroy  any 
timber  not  previously  purchased  on  the 
right-of-way  without  having  first  ob¬ 
tained  specific  authority  from  the 
district  forester  and  making  payment 
therefor. 

(3h  To  take  adequate  precaution  to 
prevent  and  suppress  forest,  brush,  and 
grass  fires;  to  endeavor  with  all  avail¬ 
able  personnel  to  suppress  any  fire 
originating  on  or  threatening  the  right- 
of-way;  to  do  no  burning  on  or  near  the 
right-of-way  without  State  permit  dur¬ 
ing  the  seasons  that  permits  are  required 
but  in  any  event  to  set  no  fire  on  or 
near  the  right-of-way  that  will  result 
in  damage  to  any  natural  resource  or 
improvement. 

(4)  To  submit  to  arbitration  proceed¬ 
ings  and  to  be  bound  by  the  resulting 
arbitral  awards,  pursuant  to  §§  115.166, 
115.168,  and  115.169. 

(5)  In  the  event  that  the  United 
States  acquires  by  purchase  or  eminent 
domain  the  land  or  any  interest  therein, 
over  which  there  passes  a  road  which  the 
United  States  has  acquired  the  right  to 
use  under  §  115.162,  to  waive  compensa¬ 
tion  for  the  value  of  the  road,  equiva¬ 
lent  to  the  proportion  that  the  amount 
the  United  States  has  contributed  bears 
to  the  total  actual  cost  of  construction 
of  the  road.  Such  contribution  shall 
include  any  investment  in  or  amortiza¬ 
tion  of  the  cost  of  such  road,  or  both,  as 
the  case  may  be,  made  by  the  United 
States  or  a  licensee  either  by  way  of  di¬ 
rect  expenditures  upon  such  road,  or  by 
way  of  payment  by  the  United  States  or 
a  licensee  to  the  permittee,  or  by  way  of 
allowance  made  by  the  United  States  to 
the  permittee  in  any  timber  sales  con¬ 
tract  for  such  amortization  or  capital 
investment. 
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(6)  To  construct  all  roads  and  other 
improvements  as  described  in  the  appli¬ 
cation  for  the  permit,  except  as  the 
authorized  officer  may  authorize  modifi¬ 
cation  or  abandonment  of  any  such 
proposed  construction. 

(7)  To  use  the  permit  and  right-of- 
way  afforded  subject  to  all  valid  existing 
rights,  to  such  additional  rights-of-way 
as  may  be  granted  under  §§  115.154  to 
115.179,  to  a  reservation  of  rights-of- 
way  for  ditches  and  canals  constructed 
under  authority  of  the  United  States. 

(8)  Not  to  discriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  creed,  color,  or  national 
origin,  and  to  require  an  identical  pro¬ 
vision  to  be  included  in  all  subcontracts. 

(9)  Except  as  the  authorized  officer 
may  otherwise  permit  or  direct  to  clean 
up  and  remove  from  the  road  and  right- 
of-way  within  six  months  after  the  expi¬ 
ration  or  other  termination  of  the 
permit,  all  debris,  refuse,  and  waste 
material  which  may  have  resulted 
from  his  operations  and  use  of  said  road; 
to  repair  all  damage  to  said  road  result¬ 
ing  directly  or  indirectly  from  his  use 
thereof;  and  to  remove  therefrom  all 
structures,  timbers,  and  other  objects 
that  may  have  been  installed  or  placed 
thereon  by  him  in  connection  with  said 
operations  or  use;  Provided,  however. 
That  the  road  and  all  usable  road  im¬ 
provements  shall  be  left  in  place. 

(b)  As  to  permits  for  the  use  of  an 
existing  road :  In  addition,  every  permit¬ 
tee  to  whom  a  permit  is  issued  for  the  use 
of  an  existing  road  is  required  to  agree: 

( 1 )  To  maintain  such  a  road  in  an  ade¬ 
quate  and  satisfactory  condition  or  to 
arrange  therefor  with  the  other  users  of 
the  road.  In  the  absence  of  satisfactory 
performance,  the  authorized  officer  may 
have  such  maintenance  work  performed 
as  may  be  necessary  in  his  judgment, 
determine  the  proportionate  share  allo¬ 
cable  to  each  user,  and  collect  the  cost 
thereof  from  the  parties  or  the  sureties 
on  the  bonds  furnished  by  said  parties. 

(2)  Upon  the  expiration  or  other  ter¬ 
mination  of  his  right  to  its  use,  to  leave 
said  road  and  right-of-way  in  at  least  as 
good  a  condition  as  existed  prior  to  the 
commencement  of  his  use. 

§115.175  Assignment  of  permit.  Any 
proposed  assignment  of  a  permit  must  be 
submitted  in  duplicate,  within  90  days 
after  the  date  of  its  execution,  to  the 
appropriate  district  forester  for  ap¬ 
proval,  accompanied  by  the  same  show¬ 
ing  and  undertaking  by  the  assignee  as  is 
required  of  an  applicant  by  §§  115.161 
and  115.162;  and  must  be  supported  by  a 
stipulation  that  the  assignee  agrees  to 
comply  with  and  be  bound  by  the  terms 
and  conditions  of  the  permit  and  the 
applicable  regulations  of  the  Department 
of  the  Interior  in  force  as  of  the  date  of 
such  approval  of  the  assignment. 

§  115.176  Causes  for  termination  of 
permittee’s  rights,  (a)  The  authorized 
officer  in  his  discretion  may  elect  upon 
30  days’  notice  to  terminate  any  permit 
or  right-of-way  issued  under  §§  115.154 
to  115.179  if: 

(1)  In  connection  with  the  application 
made  therefor,  the  applicant  represented 
any  material  fact  knowing  the  same  to 


be  false,  or  made  such  representation  In 
reckless  disregard  of  the  truth;  or 

(2)  A  permittee,  subsequent  to  the 
Issuance  of  a  permit  or  right-of-way  to 
him,  represents  any  material  fact  to  the 
Bureau,  in  accordance  with  any  require¬ 
ment  of  such  permit  or  §§  115.154  to 
115.179,  knowingly  such  representation 
to  be  false,  or  makes  such  representation 
in  reckless  disregard  of  the  truth. 

(b)  The  authorized  officer,  in  his  dis¬ 
cretion  may  elect  to  terminate  any 
permit  or  right-of-way  issued  under 
§§  115.154  to  115.179,  if  the  permittee 
shall  fail  to  comply  with  any  of  the  pro¬ 
visions  of  such  regulations  or  make  de¬ 
fault  in  the  performance  or  observation 
of  any  of  the  conditions  of  the  permit, 
and  such  failure  or  default  shall  continue 
for  60  days  after  service  of  written  notice 
thereof  by  the  authorized  officer. 

(c)  Notice  of  such  termination  shall  be 
served  personally  or  by  registered  mail 
upon  the  permittee,  shall  specify  the 
misrepresentation,  failure  or  default  in¬ 
volved,  and  shall  be  final,  subject,  how¬ 
ever,  to  the  permittee’s  right  of  appeal. 

(d)  Termination  of  the  permit  and  of 
the  right-of-way  under  this  section  shall 
not  operate  to  terminate  any  right 
granted  to  the  United  States  pursuant  to 
§§  115.154  to  115.179,  nor  shall  it  affect 
the  right  of  the  permittee,  after  the  ter¬ 
mination  of  his  permit  and  right-of-way 
to  receive  compensation  and  to  establish 
road  operating  rules  with  respect  to 
roads  controlled  by  him  which  the  United 
States  has  the  right  to  use  and  to  per¬ 
mit  its  licensees  to  use;  nor  shall  it  re¬ 
lieve  the  permittee  of  his  duty  under 
§§  115.154  to  115.179,  to  submit  to  and 
be  bound  by  arbitration  pursuant  to 
§§  115.166,  115.168,  and  115.169. 

§  115.177  Remedies  for  violations  by 
licensee,  (a)  No  licensee  of  the  United 
States  will  be  authorized  to  use  the  roads 
of  a  permittee  except  under  the  terms 
of  a  timber  sale  contract  or  a  coopera¬ 
tive  agreement  with  the  United  States 
which  will  require  the  licensee  to  comply 
with  all  the  applicable  provisions  of 
§§  115.154  to  115.179,  and  any  agreements 
or  awards  made  pursuant  thereto.  If  a 
licensee  fails  to  comply  with  the  regula¬ 
tions,  agreements,  or  awards,  the  au¬ 
thorized  officer  will  take  such  action 
as  may  be  appropriate  under  the  provi¬ 
sions  of  the  timber  sale  contract  or 
cooperative  agreement. 

(b)  A  permittee  who  believes  that  a 
licensee  is  violating  the  provisions  of 
such  a  timber  sale  contract  or  coopera¬ 
tive  agreement  pertaining  to  use  of  the 
permittee’s  roads,  rights-of-way,  or 
lands,  may  petition  the  authorized  offi¬ 
cer,  setting  forth  the  grounds  for  his 
belief,  to  take  such  action  against  the 
licensee  as  may  be  appropriate  under 
the  contract  or  the  cooperative  agree¬ 
ment.  In  such  event  the  permittee  shall 
be  bound  by  the  decision  of  the  author¬ 
ized  officer,  subject,  however,  to  a  right 
of  appeal  pursuant  to  §  115.179  and  sub¬ 
ject,  further,  to  the  general  provisions 
of  law  respecting  review  of  administra¬ 
tive  determinations.  In  the  alternative, 
a  permittee  who  believes  that  a  licensee 
has  violated  the  terms  of  the  timber  sale 
contract  or  cooperative  agreement  re¬ 
specting  the  use  of  the  permittee’s  roads 


may  proceed  against  the  licensee  in  any 
court  of  competent  jurisdiction  to  obtain 
such  relief  as  may  be  appropriate  in  the 
premises. 

§  115.178  Disposition  of  property  on 
termination  of  permit.  Upon  the  ex¬ 
piration  or  other  termination  of  the  per¬ 
mittee’s  rights,  in  the  absence  of  an 
agreement  to  the  contrary,  the  permit¬ 
tee  will  be  allowed  six  months  in  which 
to  remove  or  otherwise  dispose  of  all 
property  or  improvements,  other  than 
the  road  and  usuable  improvements  to 
the  road,  placed  by  him  on  the  right- 
of-way,  but  if  not  removed  within  this 
period,  all  such  property  and  improve¬ 
ments  shall  become  the  property  of  the 
United  States. 

§  115.179  Appeals.  An  appeal  pur¬ 
suant  to  the  Rules  of  Practice,  Part  221 
of  this  chapter,  may  be  taken  from  any 
final  decision  of  the  authorized  officer, 
to  the  Director,  Bureau  of  Land  Man¬ 
agement,  and,  from  the  latter’s  decision 
to  the  Secretary  of  the  Interior. 


Part  116 — Abandoned  Military 
Reservations  1 

Cross  Reference:  For  public  lands,  mill- 
tary  and  naval  reservations,  Canal  Zone  reg¬ 
ulations;  see  Panama  Canal,  35  CFR  Part  21. 

§  116.1  Installment  payments  for 
lands  in  abandoned  military  reservations 
optional  with  homesteader.  The  act  of 
August  23,  1894  (28  Stat.  491;  43  U.  S.C. 
1077,  1078),  as  amended  by  the  act  of 
February  15, 1895  (28  Stat.  664 ;  43  U.  S.  C. 
1077,  1080),  authorizing  homestead  en¬ 
tries  in  certain  abandoned  military 
reservations,  provides: 

(a)  That  persons  who  enter  under  the 
homestead  law  shall  pay  for  such  lands 
not  less  than  the  value  determined  by 
appraisement,  nor  less  than  the  price  of 
the  land  at  the  time  of  the  entry,  and 
such  payment  may,  at  the  option  of  the 
purchaser,  be  made  in  five  equal  install¬ 
ments,  at  times  and  at  rates  of  interest 
to  be  fixed  by  the  Secretary  of  the 
Interior. 

(b)  The  time  for  the  payments  in  in¬ 
stallments  authorized  by  said  act,  and 
the  interest  thereon,  will  be  as  follows; 
Each  homesteader  will  be  given  the  op¬ 
tion  in  making  payment  upon  his  entry 
of  these  lands,  of  making  his  payments 


1  Regulations  governing  the  sale  and  dis¬ 
posal  of  lands  in  abandoned  military  reserva¬ 
tions  have  been  issued  from  time  to  time. 
Most  of  the  lands  affected  by  such  regula¬ 
tions  have  been  disposed  of. 

On  June  4,  1936,  the  Department  issued 
instructions  with  reference  to  the  disposal  of 
the  remaining  lands  in  such  reservations,  af¬ 
fected  by  E.  O.  6910,  Nov.  26.  1934  and  E.  0. 
6964,  Feb.  5,  1935.  The  instructions  state: 

"Lands  in  abandoned  military  reservations 
were  included  in  the  withdrawals,  and  there¬ 
after  such  lands  were  subject  to  use  and 
disposition  as  provided  in  the  several  sec¬ 
tions  of  the  Taylor  Grazing  Act.  Following 
the  reasoning  in  the  citeei  instructions  of 
Jan.  2,  1914,  the  lands  within  abandoned 
military  reservations  may  now  be  included 
and  used  in  grazing  districts,  and  may 
disposed  of  as  provided  in  secs.  7,  8,  14  and 
leased  as  provided  in  sec.  15  of  the  Taylor 
Grazing  Act." 

The  above-mentioned  instructions  of  Jah- 
2,  1914  are  reported  in  43  L.  D.  33. 
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in  five  equal  payments  to  date  from  the 
time  of  the  acceptance  of  his  proof  ten¬ 
dered  on  his  entry,  and  the  rate  of  in¬ 
terest  upon  deferred  payments  will  be 
charged  at  the  rate  of  4  percent  per 
annum. 

(E.  S.  2478;  43  U.  S.  C.  1201) 


Part  117 — Arkansas  Drainage 

Sec. 

117.1  Statutory  authority. 

117.2  Public  lands  in  certain  townships 

made  subject  to  State  drainage 
laws. 

117.3  State  report  on  assessments. 

117.4  Enforcement  of  lien  by  State  sales; 

State  report  on  sales. 

117.5  Cash  entries  by  purchasers  at  State 

sale. 

117.6  Qualification  of  purchasers;  tracts 

purchased  need  not  be  contiguous. 

117.7  Cash  entries  by  persons  subrogated 

to  rights  of  persons  at  State  sale. 

117.8  Procedure  when  payment  is  made  to 

effect  subrogation. 

117.9  Purchase  of  lands  by  drainage  dis¬ 

trict. 

117.10  Proof  of  foreclosure  required  and 

cancellation  of  entry. 

117.11  Cash  entry  on  relinquishment  of 

homestead  entry  before  expiration 
of  period  of  redemption. 

117.12  Excess  charges  to  be  deposited  in 

United  States  Treasury. 

117.13  When  settlers  and  entrymen  are  not 

entitled  to  right  of  redemption. 

117.14  Payment  of  drainage  charges  not  re¬ 

quired  to  make  entry  in  homestead 
cases. 

117.15  Evidence  of  redemption  required  in 

connection  with  cash  entries. 

117.16  Lands  subject  to  homestead  and  cash 

entry  after  90  days  from  sale  by 
State. 

117.17  Issuance  of  cash  certificates;  re¬ 

ceipts  and  patents. 

Authority:  §§  117.1  to  117.17  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References;  For  applications  and 
entries,  generally,  see  Part  101  of  this  chap¬ 
ter.  For  regulations  relating  to  proofs,  see 
Part  106  of  this  chapter.  For  regulations 
relating  to  patents,  see  Part  108  of  this  chap¬ 
ter.  For  regulations  relating  to  homesteads, 
generally,  see  Part  166  of  this  chapter.  For 
payments,  generally,  see  Part  216  of  this 
chapter. 

§  117.1  Statutory  authority,  (a)  The 
act  of  January  17,  1920  (41  Stat.  392;  43 
U.  S.  C.  1041-1048)  provides  that  all 
those  unentered,  unreserved  public  lands 
and  all  those  entered  for  which  no  final 
certificates  have  been  issued,  in  certain 
townships  in  Arkansas,  are  made  subject 
to  the  laws  of  the  State  of  Arkansas  re¬ 
lating  to  organization,  government  and 
regulation  of  drainage  districts  to  the 
same  extent  and  in  the  same  manner 
except  as  otherwise  provided,  in  which 
lands  held  under  private  ownership  are 
subject  to  such  laws,  provided  that  the 
United  States  and  all  persons  legally 
holding  unpatented  lands  under  public 
land  laws  shall  be  accorded  all  the 
rights,  privileges  and  benefits  given  by 
said  laws  to  persons  holding  lands  in  pri¬ 
vate  ownership.  The  said  act  contains 
special  provisions  governing  the  disposal 
°f  such  lands  by  the  United  States.  The 
act  of  February  28,  1929  (45  Stat.  1410) 
amended  the  act  of  January  17,  1920, 
and  gave  consent  of  the  United  States  to 
No.  248— Part  II - 11 


the  levy  of  special  assessments  within 
the  Saint  Francis  Levee  District  in  Ar¬ 
kansas  on  lands  of  the  United  States, 
subject  to  the  conditions  hereinafter  set 
forth. 

(b)  Sections  1,  2,  and  3  of  the  act  of 
February  28,  1929,  impose  no  duties  on 
the  Department  of  the  Interior  nor  do 
they  require  any  change  in  the  matter  of 
entry,  proof,  payment,  or  patent.  The 
proviso  to  section  1  excludes  Government 
land,  entered  or  unentered,  from  levy, 
assessment,  or  tax  until  the  date  an  en- 
tryman  or  purchaser  thereof  has  earned 
the  right  to  a  patent.  If  and  when 
equitable  title  to  any  particular  tract 
shall  have  passed  from  the  Government 
of  the  United  States  to  an  entryman  or 
purchaser,  the  levy,  special  assessment, 
or  tax  to  which  consent  was  given  will 
become  effective. 

(c)  Section  4,  however,  provides  for 
the  purchase  after  foreclosure  by  any 
drainage  district  in  Tps.  14,  15,  16  N„ 
R.  9  S.,  and  Tps.  15,  16  N.,  R.  10  E.,  5th 
P.  M.,  in  Mississippi  County,  and  in  Tps. 
11  and  12  N.,  R.  6  E.,  in  Poinsett  County, 
Ark.,  and  does  not  apply  to  the  balance 
of  the  lands  in  the  St.  Francis  Levee  dis¬ 
trict.  It  is  in  effect  an  amendment  of 
the  act  of  January  17,  1920  (41  Stat. 
392),  which  expressly  prohibited  the  is¬ 
suance  of  patent  to  a  drainage  district 
for  lands  bid  in  by  it. 

Note:  Public  land  withdrawn  by  Execu¬ 
tive  Order  6964  of  February  5,  1935  is  not 
subject  to  entry  until  it  has  been  classified 
therefor.  See  Part  296  and  §  297.12  of  this 
chapter. 

§  117.2  Public  lands  in  certain  town¬ 
ships  made  subject  to  State  drainage 
laws.  All  unentered,  unreserved  public 
lands  in  the  townships  described  in 
§  117.1,  in  the  State  of  Arkansas  which 
are  subjeet  to  entry,  and  entered  lands 
for  which  no  final  certificates  have  is¬ 
sued.  are  by  the  act  of  January  17,  1920 
(41  Stat.  392;  43  U.  S.  C.  1041-1048)  as 
amended  by  the  act  of  February  28, 1929, 
made  subject  to  the  State  drainage  laws 
to  the  same  extent  and  in  the  same  man¬ 
ner  except  as  noted  in  §§  117.3  to  117.17, 
in  which  lands  of  like  character  held  in 
private  ownership  are  or  may  be  subject 
to  said  laws. 

§  117.3  State  report  on  assessments. 
Certified  lists  showing  the  amount  of  the 
charges  assessed  against  each  smallest 
legal  subdivision  should  be  furnished  by 
the  county  officers  to  the  Bureau  of  Land 
Management  as  soon  as  the  charges 
would  become  a  lien  on  the  land  if  in 
private  ownership.  Such  office  will  com¬ 
pare  said  lists  with  its  records  and  if  any 
charges  are  assessed  against  land  which 
is  not  subject  to  the  State  drainage  laws, 
it  will  promptly  notify  the  county  auditor 
thereof,  and  advise  him  that  the  lands 
are  not  subject  to  sale  thereunder. 

•  §  117.4  Enforcement  of  lien  by  State 
sales;  State  report  on  sales,  (a)  The 
charges  against  the  Government  lands 
subject  thereto  may,  under  section  3  of 
the  act  of  January  17, 1920  (41  Stat.  393; 
43  U.  S.  C.  1043) ,  be  enforced  by  a  sale 
of  the  lands  by  the  State  in  the  same 
manner  and  under  the  same  proceedings 
as  such  charges  would  be  enforced 
against  lands  held  in  private  ownership. 


(b)  Immediately  after  the  close  of  the 
sale,  the  State  officials  should  furnish 
the  Bureau  of  Land  Management  with  a 
statement  showing  the  name  of  the  pur¬ 
chaser  of  each  tract,  including  land  bid 
in  for  a  drainage  district,  the  price  at 
which  each  legal  subdivision  was  sold, 
the  amount  assessed  against  it,  the  pen¬ 
alties  and  interest,  the  cost  of  the  sale, 
and  the  amount  of  excess,  if  any,  over 
and  above  all  lawful  assessment  charges 
and  the  cost  of  sale.  No  entries  will  be 
allowed  under  said  act  until  this  require¬ 
ment  has  been  complied  with. 

(c)  When  such  statement  has  been 
filed  in  the  said  office,  proper  notations 
thereof  will  be  made  on  the  records. 

§  117.5  Cash  entries  by  purchasers  at 
State  sale.  Section  5  of  the  act  of  Jan¬ 
uary  17,  1920  (41  Stat.  393;  43  U.  S.  C. 
1045) ,  provides  that  purchasers  of  un¬ 
entered  lands  at  such  sales  by  the  State 
have  90  days  from  the  date  of  sale  and 
purchasers  of  entered  but  unpatented 
lands  have  90  days  from  the  expiration 
of  the  period  of  redemption  provided  for 
in  the  drainage  laws  under  which  the 
lands  were  sold,  no  redemption  having 
been  made  within  which  to  pay  $5  per 
acre,  together  with  the  usual  fees  and 
commissions  both  original  and  final, 
charged  in  entry  of  lands  under  the 
homestead  laws,  and  make  entry.  The 
required  payments  and  application  for 
entry  must  be  filed  in  the  Bureau  of  Land 
Management,  Washington  25,  D.  C. 

§  117.6  Qualification  of  purchasers ,* 
tracts  purchased  need  not  be  contiguous .* 
A  purchaser  (other  than  an  improvement 
or  drainage  district)  of  land  from  the 
Government  under  the  act  of  January 
17,  1920,  is  required  to  have  the  qualifi¬ 
cations  of  a  homestead  entryman  which 
must  be  shown  by  his  signed  statement. 
Any  purchaser  hereunder  shall  exhaust 
his  homestead  right  to  the  extent  of  the 
amount  of  lands  purchased  by  him,  and 
not  more  than  160  acres  can  be  sold  to 
any  one  purchaser.  The  tracts  must  be 
entered  by  legal  subdivisions,  but  they 
need  not  be  contiguous  or  in  one  body. 

§  117.7  Cash  entries  by  persons  subro¬ 
gated  to  rights  of  persons  at  State  sale. 
Unless  the  purchaser  of  unentered  lands 
at  the  sale  by  the  State  files  application 
for  a  patent  and  pays  the  required 
amounts,  within  the  time  specified  in  sec¬ 
tion  5  of  the  act  of  January  17,  1920  (41 
Stat.  393;  43  U.  S.  C.  1045),  any  other 
qualified  person  may  make  application 
for  a  patent  and  file  a  statement  of  qual¬ 
ifications  and  pay  to  the  Bureau  of  Land 
Management  the  unpaid  fees,  commis¬ 
sions,  and  purchase  price  and  in  addition 
an  amount  equal  to  the  drainage  charges, 
penalties,  interest,  and  costs  for  which 
the  land  was  sold,  and  if  the  lands  were 
bid  in  for  the  drainage  district,  an  addi¬ 
tional  amount  equal  to  6  percent  per  an¬ 
num  on  the  sum  for  which  the  lands  were 
sold  from  the  date  of  sale  and  shall  be¬ 
come  subrogated  to  the  rights  of  such 
purchaser  and  shall  be  entitled  to  receive 


1 18  U.  S.  C.  1001  makes  it  a  crime  for 
any  person  knowingly  and  willfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent  state¬ 
ments  or  representations  as  to  any  matter 
within  its  Jurisdiction. 
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a  patent  for  not  more  than  160  acres  of 
said  lands. 

§  117.8  Procedure  when  payment  is 
made  to  effect  subrogation.  When  pay¬ 
ment  is  made  to  effect  subrogation  as 
provided  in  §  117.7,  the  Bureau  of  Land 
Management  shall  serve  notice  upon  the 
purchaser  at  the  sale  that  an  application 
for  patent  for  the  lands  purchased  by  him 
has  been  filed  and  that  the  amount  of 
the  drainage  charges,  penalties,  inter¬ 
ests,  and  costs  of  the  sale  will  be  paid  to 
him  upon  submission  of  proof  of  purchase 
and  payment  of  said  sums.  The  Bureau 
of  Land  Management  shall  make  such 
payment  as  soon  as  said  requirement 
shall  have  been  fulfilled.  If  the  lands 
were  bid  in  for  a  drainage  or  improve¬ 
ment  district,  the  said  office  will  make 
such  payments  to  the  proper  county 
officers. 

§  117.9  Purchase  of  lands  by  drain¬ 
age  district.  Section  5  of  the  act  of  Jan¬ 
uary  17,  1920  (41  Stat.  393;  43  U-  S.  C. 
1045)  permits  the  bidding  in  of  lands 
for  a  drainage  district.  Section  4  of  the 
act  of  February  28,  1929  (45  Stat.  1411) 
provides  that  in  case  of  the  foreclosure  of 
the  liens  of  any  improvement  or  drain¬ 
age  district,  and  the  lands  have  been 
purchased  by  said  district,  said  improve¬ 
ment  or  drainage  district  may,  upon 
proof  of  the  sale  and  purchase  and  pay¬ 
ment  of  $5  per  acre,  together  with  the 
usual  fees  and  commissions  charged  en¬ 
try  of  lands  under  the  homestead  laws, 
where  such  payment  has  not  heretofore 
been  made,  receive  a  patent  for  the  land. 
In  case  of  unentered  land,  a  preference 
right  exists  for  90  days  from  date  of  sale. 
In  case  of  entered  lands,  the  preference- 
right  period  is  for  90  days  from  the  ex¬ 
piration  of  the  period  of  redemption. 
The  drainage  or  improvement  district 
may  exercise  the  right  of  purchase  after 
the  period  mentioned  in  the  absence  of 
an  adverse  claim.  No  limitation  is  placed 
on  the  amount  of  land  an  improvement 
or  drainage  district  may  enter  under  the 
act. 

§  117.10  Proof  of  foreclosure  required 
and  cancellation  of  entry,  (a)  Proof  of 
the  foreclosure  of  the  land  and  of  the 
failure  of  the  entryman  to  redeem  the 
lands  in  accordance  with  State  statutes 
relating  to  the  taxation  of  lands  in  pri¬ 
vate  ownership  in  Arkansas  must  be 
furnished  under  the  certificate  and  seal 
of  the  officer  of  the  State  declaring  the 
foreclosure.  Said  certificate  should  be 
presented  to  the  Bureau  of  Land  Man¬ 
agement,  whereupon,  should  no  objection 
appear,  the  said  office  will  cancel  the  en¬ 
try  upon  its  records,  as  of  the  date  of  the 
receipt  of  said  certificate,  and  note  such 
cancellation  with  proper  reference  to  the 
entry  on  the  certificate.  For  90  days 
after  the  expiration  of  the  period  of  re¬ 
demption  provided  by  the  Arkansas  laws 
the  purchaser  at  the  sale,  including  the 
improvement  district,  if  bid  in  y  the  dis¬ 
trict,  may  furnish  the  certificate  men¬ 
tioned,  make  entry  of  the  lands,  and  re¬ 
ceive  patent  in  his  or  its  own  name. 
Should  such  purchaser  or  district  fail  to 
make  entry  within  the  90-day  period 
mentioned,  any  other  person,  upon  fur¬ 
nishing  said  certificate,  may  secure  the 
cancellation  of  the  entry  and  make  entry. 


(b)  Sections  117.7  and  117.8  should 
be  observed  in  allowing  purchases  of 
entered  lands. 

§  117.11  Cash  entry  on  relinquish¬ 
ment  of  homestead  entry  before  expira¬ 
tion  of  period  of  redemption.  If  a  home¬ 
stead  entry,  after  the  land  covered  there¬ 
by  has  been  sold  for  delinquent  taxes, 
should  be  subsequently  relinquished  or 
canceled  prior  to  the  expiration  of  the 
period  of  redemption,  the  purchaser  at 
the  tax  sale,  if  the  taxes  have  not  been 
redeemed,  will  have  the  preference  right 
for  30  days,  after  due  notice  of  the  can¬ 
cellation  or  relinquishment  of  the  entry, 
to  file  an  application  to  purchase  the 
land  without  having  to  wait  until  the 
expiration  of  the  period  of  redemption. 
Such  right  is  given  to  the  actual  pur- 
*;aser  only  if  the  land  has  not  been  re- 
reined.  This  right  to  purchase  is  not 
given  to  the  homestead  entryman  who 
allowed  the  land  to  be  sold  for  taxes  and 
then  relinquished  the  same. 

§  117.12  Excess  charges  to  be  depos¬ 
ited  in  United  States  Treasury.  In  the 
sale  of  lands  by  the  State,  should  there 
be  paid  any  excess  over  and  above  the 
drainage  charges  due,  the  excess  amount 
shall  be  paid  to  the  Bureau  of  Land  Man¬ 
agement  for  deposit  in  accordance  with 
sections  3  and  4  of  the  act  of  January  17, 
1920  (41  Stat.  393;  43  U.  S.  C.  1043,  1044) 
before  patent  is  issued. 

§  117.13  When  settlers  and  entrymen 
are  not  entitled  to  right  of  redemption. 
To  avoid  confusion,  misunderstanding, 
and  conflict  of  rights  no  right  of  redemp¬ 
tion,  referred  to  in  section  5  of  the  act 
of  January  17,  1920  (41  Stat.  393;  43 
U.  S.  C.  1045)  can  be  acquired  by  settle¬ 
ment  on  or  application  for  unentered 
lands  after  the  hour  and  date  fixed  for 
their  sale.  The  Bureau  of  Land  Manage¬ 
ment  will  suspend  all  applications  for 
such  lands  advertised  for  sale  under  said 
Act  received  on  or  subsequent  to  the 
date  of  sale  until  after  the  statement  of 
sale  provided  in  section  4  of  the  act  is  re¬ 
ceived,  unless  the  applicant  shall  show 
by  a  statement,  duly  corroborated,  that 
he  settled  on  the  land  in  good  faith  prior 
to  the  beginning  of  the  sale,  for  the  pur¬ 
pose  of  securing  a  home  and  not  for  the 
purpose  of  defeating  the  rights  of  a  pur¬ 
chaser  at  the  sale.  If  the  statement  re¬ 
ferred  to  shows  that  the  land  was 
actually  sold  at  the  sale  in  question,  the 
application  in  question  will  remain 
suspended  until  after  the  expiration  of 
90  days  from  the  date  of  sale  to  give  the 
purchaser  an  opportunity  to  make  entry 
for  the  land.  Should  the  purchaser  not 
make  entry  the  homestead  application 
may  then  be  allowed.  If  the  statement 
does  not  show  a  sale  of  the  land,  or  it 
was  bid  in  by  the  drainage  district,  the 
homestead  application  may  be  allowed, 
and  the  homestead  entryma.i  will  be 
required  to  comply  with  the  homestead 
laws  in  the  matter  of  residence,  improve¬ 
ments,  and  cultivation. 

§  117.14  Payment  of  drainage  charges 
not  required  to  make  entry  in  homestead 
cases.  Payment  of  the  drainage  charges 
will  not  be  required,  and  each  applicant 
making  a  3-year  homestead  entry  where 
the  land  has  been  sold  for  delinquent 
drainage  charges  and  evidence  of  re¬ 


demption  has  not  been  furnished  will  L\» 
formally  notified  by  the  Bureau  of  Land 
Management  of  the  amount  of  taxes  as¬ 
sessed  against  said  land,  and  of  any  tax 
certificates  outstanding  thereon,  as 
shown  by  the  records  of  such  office. 

§  117.15  Evidence  of  redemption  re¬ 
quired  in  connection  with  cash  entries. 
The  Bureau  of  Land  Management  will  re¬ 
ject  all  applications  for  cash  entries  un¬ 
der  the  acts  of  January  17,  1920  and 
February  28,  1929,  where  evidence  of  re¬ 
demption  is  required  if  the  same  is  not 
filed  in  connection  therewith. 

§  117.16  Lands  subject  to  homestead, 
and  cash  entry  after  90  days  from  sale 
by  State.  After  the  expiration  of  90  days 
from  the  date  of  sale  by  the  State  for 
drainage  charges  the  unentered  lands 
will  be  subject  to  ordinary  homestead 
entry-,  in  which  case  residence,  improve¬ 
ments,  and  cultivation  are  required,  or 
to  entry  under  the  act  of  January  17, 
1920,  which  does  not  require  such  com¬ 
pliance  with  the  homestead  law.  The 
drainage  charges  and  expenses  incident 
to  sale  will  become  a  lien  on  the  land 
which  can  be  enforced  by  the  State  after 
patent  issues. 

§  117.17  Issuance  of  cash  certificates; 
receipts  and  patents.  In  case  payment 
is  made  in  purchases  under  the  acts  of 
January  17,  1920  and  February  28,  1929, 
and  evidence  is  furnished  showing  the 
qualifications  of  the  purchaser,  the  usual 
cash  certificates  and  receipts  will  be  is¬ 
sued  by  the  Bureau  of  Land  Management, 
and  should  no  objection  appear  patent 
will  issue  in  due  course  of  business. 


Part  118 — Minnesota  Drainage 

ENTRY  OF  LANDS  IN  MINNESOTA  LEGALLY 
ASSESSED  OR  SOLD  BY  THE  STATE  FOR 
DRAINAGE  CHARGES 
Sec. 

118.1  Statutory  authority. 

118.2  Lands  not  subject  to  provisions  of 

the  Minnesota  drainage  laws. 

118.3  When  drainage  charges  become  lien; 

State  report  on  assessment. 

118.4  Enforcement  of  lien  by  State  sales. 

118.5  Cash  entries  by  purchasers  at  State 

sale  of  unentered  lands. 

118.6  Cash  entries  by  persons  subrogated 

to  rights  of  purchasers  at  State 
sale. 

118.7  When  cash  entry  may  be  made  by 

purchasers  from  State  of  entered 
but  unpatented  lands. 

118.8  When  entry  may  be  made  by  any 

qualified  person. 

118.9  Cash  entry  on  relinquishment  of 

homestead  entry  before  expiration 
of  period  of  redemption. 

118.10  Drainage  survey  charge  for  lands  in 

Red  Lake  Reservation. 

118.11  Payment  of  drainage  charges  and 

excess. 

118.12  Action  when  charges  and  price  are 

paid  to  Bureau  of  Land  Manage¬ 
ment. 

118.13  Qualifications  of  purchaser  of  en¬ 

tered  lands. 

118.14  Purchases  must  be  made  by  legal 

subdivision;  contiguity  not  re¬ 
quired. 

118.15  Right  to  make  cash  entry,  subse¬ 

quent  to  homestead  entry  for  160 
acres. 

118.16  Right  to  make  cash  entry,  subse¬ 

quent  to  homestead  entry  for  less 
than  160  acres. 
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118.17  Area  enterable  affected  by  general 

limitation  statute. 

118.18  Qualifications  of  purchasers  of  un¬ 

entered  lands. 

•18.19  Agent  or  attorney  may  make  pur¬ 
chases  from  State. 

118.20  Statements  by  purchasers. 

118.21  State  report  on  sale;  notation 

thereof. 

11822  Evidence  of  redemption  required  in 
connection  with  cash  entries. 

118.23  Settlers  not  entitled  to  right  of  re¬ 

demption. 

118.24  When  settlers  and  entrymen  are  not 

entitled  to  right  of  redemption; 
compliance  with  homestead  law 
required. 

it0.25  Lands  subject  to  homestead  entry 
after  90  days  from  sale  by  State. 
1x8.25a  Payments  required  of  homestead  ap¬ 
plicants  in  advance  of  allowance 
of  entry;  disposition  of  moneys. 
118.26  Residence,  cultivation  or  improve¬ 
ment  not  required  for  cash  pur¬ 
chases. 

lifc.27  Contest  of  entry  by  purchaser. 

118.28  Issuance  of  cash  certificates,  receipts 

and  patents. 

118.29  Notices  required  of  purchasers  of  un¬ 

entered  land. 

118.30  Assignments  of  drainage  tax  certifi¬ 

cates  not  authorized  but  waiver 
of  right  of  entry  permitted. 

118.31  Rights  of  United  States  and  persons 

claiming  under  public  land  laws. 
11832  Entries,  proofs,  and  patents  for 
Chippewa  lands. 

Authority:  §§  118.1  to  118.32  issued  under 
P.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  applications  and 
entries,  generally,  see  Part  101  of  this  chap¬ 
ter.  For  homesteads,  generally,  see  Part  166 
of  this  chapter.  For  patents,  see  Part  108  of 
this  chapter. 

§  118.1  Statutory  authority.  The  act 
of  May  20,  1908  (35  Stat.  169;  43  U.  S.  C. 
1021-1027)  provides  that  all  lands  in  the 
State  of  Minnesota,  when  subject  to 
entry  and  all  entered  lands  for  which  no 
final  certificates  have  issued,  are  made 
and  declared  to  be  subject  to  all  the  pro¬ 
visions  of  the  laws  of  the  said  State 
relating  to  the  drainage  of  swamp  or 
overflowed  lands  for  agricultural  pur¬ 
poses  to  the  same  extent  and  in  the  same 
manner  in  which  lands  of  like  character 
held  in  private  ownership  are  or  may  be 
subject  to  such  State  laws:  Provided, 
That  the  United  States  and  all  persons 
legally  holding  unpatented  lands  under 
the  public  land  laws  of  the  United  States 
are  accorded  all  the  rights,  privileges, 
and  benefits  given  by  said  laws  to  per¬ 
sons  holding  lands  of  a  like  character  in 
private  ownership.  The  said  act  con¬ 
tains  special  provisions  governing  the 
disposal  of  such  lands  by  the  United 
States. 

Note:  Public  land  withdrawn  by  Execu¬ 
tive  Order  6964  of  Feb.  5,  1935  is  not  subject 
to  entry  until  it  has  been  classified  there¬ 
for.  See  Part  296  and  §  297.12  of  this  chap¬ 
ter. 

5 118.2  Lands  not  subject  to  provi¬ 
sions  of  the  Minnesota  drainage  laws. 
1116  provisions  of  the  act  of  May  20, 1908 
do  not  extend  the  Minnesota  drainage 
laws  to  entered  lands  for  which  final 
certificates  have  issued.  Lands  allotted 
°r  reserved  for  Indians,  or  reserved  for 
any  other  purpose,  are  not  subject  to  the 
provisions  of  the  act. 


§  118.3  When  drainage  charges  be¬ 
come  lien;  State  report  on  assessment. 
The  lands  are  assessed  under  the  State 
drainage  laws  by  the  designated  officials 
of  the  counties  in  which  the  lands  are 
located.  The  county  auditor  is  required 
to  file  in  the  office  of  register  of  deeds  a 
statement  showing  the  drainage  charges, 
and  such  charges  are  a  lien  upon  the 
land  from  the  date  of  the  filing  of  such 
statement,  and  bear  interest  at  the  rate 
of  6  percent  per  annum  until  paid.  Cer¬ 
tified  lists  showing  the  amount  of  the 
charges  assessed  against  each  smallest 
legal  subdivision  should  be  furnished  the 
Bureau  of  Land  Management  as  soon  as 
the  charges  are  assessed.  Such  office 
will  compare  said  lists  with  its  records 
and  if  any  charges  are  assessed  against 
land  which  is  not  subject  to  the  State 
drainage  laws,  such  as  those  mentioned 
in  §  118.2,  it  will  promptly  notify  the 
county  auditor  thereof,  and  advise  him 
that  the  lands  are  not  subject  to  sale 
thereunder. 

§  118.4  Enforcement  of  lien  by  State 
sales.  The  charges  against  the  Govern¬ 
ment  lands  subject  thereto  may,  under 
section  3  of  the  act  of  May  20,  1908  (35 
Stat.  170;  43  U.  S.  C.  1023)  be  enforced 
by  a  sale  of  the  lands  by  the  State  in 
the  same  manner  and  under  the  same 
proceedings  as  such  charges  would  be 
enforced  against  lands  held  in  private 
ownership. 

§  118.5  Cash  entries  by  purchasers  at 
State  sale  of  unentered  lands.  Purchas¬ 
ers  of  unentered  lands  at  such  sales  by 
the  State  have  90  days  from  the  date  of 
sale  within  which  to  pay  to  the  Director 
the  minimum  price  of  $1.25  per  acre,  or 
such  other  price  as  may  have  been  fixed 
by  law  for  such  lands,  together  with  the 
usual  fees  and  commissions,  both  origi¬ 
nal  and  final,  charged  in  entry  of  like 
lands  under  the  homestead  laws,  and 
make  entry  in  accordance  with  section  5 
of  the  act  of  May  20,  1908  (35  Stat.  170; 
43  U.  S.  C.  1025)  and  the  regulations  in 
this  part. 

§  118.6  Cash  entries  by  persons  sub¬ 
rogated  to  rights  of  purchasers  at  State 
sale.  Unless  the  purchasers  of  unen¬ 
tered  lands  make  such  entry  within  90 
days,  any  other  qualified  person  may 
pay  to  the  Director,  Bureau  of  Land 
Management,  the  unpaid  fees,  commis¬ 
sions,  and  purchase  price,  and  the  sum 
due  at  the  sale  for  drainage  charges, 
and  if  bid  in  by  the  State  interest  at 
the  rate  of  7  percent  per  annum  from  the 
date  of  sale,  and  make  entry  for  the 
land. 

§  118.7  When  cash  entry  may  be 
made  by  purchasers  from  State  of  en¬ 
tered  but  unpatented  lands.  Purchas¬ 
ers  of  entered  but  unpatented  lands 
shall  have  the  right  to  make  entry  for 
the  lands  within  90  days  after  the  period 
of  redemption  fixed  in  the  State  laws  has 
expired,  there  having  been  no  redemp¬ 
tion  by  the  entryman,  upon  paying  to 
the  Director,  Bureau  of  Land  Manage¬ 
ment,  the  fees  and  commissions  and  the 
price  of  the  land,  less  any  amount  paid 
by  the  entryman. 

§  118.8  When  entry  may  be  made  by 
any  qualified  person.  Unless  the  pur¬ 
chaser  of  entered  but  unpatented  lands 


makes  entry  in  accordance  with  §  118.7, 
any  other  qualified  person  may  make 
the  required  payments,  as  specified  in 
said  section,  and  make  entry  for  the 
land. 

§  118.9  Cash  entry  on  relinquishment 
of  homestead  entry  before  expiration  of 
period  of  redemption.  .  If  a  homestead 
entry,  after  the  land  covered  thereby  has 
been  sold  for  delinquent  taxes,  should  be 
subsequently  relinquished  or  canceled 
prior  to  the  expiration  of  the  period  of 
redemption,  the  purchaser  at  the  tax 
sale,  if  the  taxes  have  not  been  redeemed, 
will  have  the  preference  right  for  30  days 
after  due  notice  of  the  cancellation  or 
relinquishment  of  the  entry,  to  file  an 
application  to  purchase  the  land  without 
having  to  wait  until  the  expiration  of  the 
period  of  redemption.  Such  right  is 
given  to  the  actual  purchaser  only  if  the 
land  has  not  been  redeemed.  This  right 
to  purchase  is  not  given  to  the  homestead 
entryman  who  allowed  the  land  to  be 
sold  for  taxes  and  then  relinquished  the 
same. 

§  118.10  Drainage  survey  charge  for 
lands  in  Red  Lake  Reservation.  In  ad¬ 
dition  to  the  payments  mentioned  in 
§§  118.3  to  118.9,  entrymen  for  lands  in 
the  former  Red  Lake  Reservation  are  also 
required  to  pay  the  sum  of  3  cents  per 
acre,  as  required  by  section  8  of  the  act 
of  May  20,  1908.  The  price  of  the  land 
under  said  act  of  1908  is  not  affected  by 
the  provisions  of  the  free-homestead  act 
of  May  17,  1900  (31  Stat.  179;  25  U.  S.  C. 
421). 

§  118.11  Payment  of  drainage  charges 
and  excess.  In  the  sale  by  the  State  of 
unentered  lands,  or  entered  but  unpat¬ 
ented  lands,  both  the  drainage  charges 
due  and  any  excess  paid  over  and  above 
such  charges  should  be  collected  by  the 
county  auditor  at  the  time  of  sale. 

§  118.12  Action  when  charges  and 
price  are  paid  to  Bureau  of  Land  Man¬ 
agement.  (a)  When  the  drainage 
charges  are  paid  at  the  Bureau  of  Land 
Management,  the  said  office  shall  trans¬ 
mit  to  the  treasurer  of  the  county  where 
the  land  is  situated  the  amount  due  at 
the  sale,  together  with  the  interest  paid 
thereon,  if  any. 

(b)  If  the  lands  are  Indian  lands  the 
Bureau  of  Land  Management  will  deposit 
the  price  paid  for  the  land  to  the  credit 
of  the  appropriate  Indian  fund,  either 
Red  Lake,  where  the  lands  were  opened 
under  the  act  of  February  20,  1904  (33 
Stat.  46)  or  Chippewa,  as  to  all  other 
Indian  lands.1  The  3  cents  per  acre 
drainage  charge  should  all  be  deposited 
to  the  credit  of  the  Chippewa  permanent 
fund,  as  the  same  is  intended  to  reim¬ 
burse  the  Chippewa  fund  for  appropria¬ 
tions  made  therefrom  to  pay  the  expense 
of  preliminary  drainage  surveys  of  for¬ 
mer  Red  Lake  lands. 

§  118.13  Qualifications  of  purchaser 
of  entered  lands.  Section  6  of  the  act 
of  May  20,  1908  (35  Stat.  170;  43  U.  S.  C. 
1026)  contains  no  requirement  that  a 
purchaser  at  a  tax  sale  of  entered  lands 
shall  have  the  qualifications  of  a  home¬ 
stead  entryman,  and  no  limitation  as  to 


1  See  note  to  Part  177  of  this  chapter. 
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the  acreage  which  such  purchaser  may 
enter,  and  no  such  qualifications  or 
limitation  will  be  required  where  such 
purchaser  makes  entry  of  the  lands  pur¬ 
chased.  If  such  purchaser  does  not 
make  entry,  after  giving  notice  to  the 
entryman,  a  person  who  desires  to  be¬ 
come  subrogated  to  the  rights  of  said 
purchaser  of  entered  lands  must,  under 
said  section  6,  have  the  qualifications  of 
a  homestead  entryman,  and  the  right  of 
entry  is  limited  to  160  acres. 

5  118  14  Purchases  must  be  made  by 
legal  subdivisions;  contiguity  not  re¬ 
quired.  The  tracts  included  in  cash 
purchases  must  be  entered  by  legal  sub¬ 
divisions,  but  they  need  not  be  contigu¬ 
ous  or  in  one  body. 

5  118.15  Right  to  make  cash  entry, 
subsequent  to  homestead  entry  for  160 
acres.  A  person  who  has  made  a  home¬ 
stead  entry  for  160  acres  has  exhausted 
his  homestead  right,  unless  his  right  is 
restored  by  act  of  Congress.  He  will  not 
be  permitted  to  relinquish  an  existing 
homestead  entry  and  make  entry  under 
the  Minnesota  drainage  laws,  unless  it 
can  be  satisfactorily  established  that  he 
made  his  homestead  entry  in  good  faith 
for  the  purpose  of  securing  a  home; 
that  he  has  honestly  endeavored  to  com¬ 
ply  with  the  homestead  laws,  and,  if 
assessed  for  drainage,  that  he  has  paid 
the  drainage  charges  due  on  the  re¬ 
linquished  entry,  and  is  entitled  by  law 
to  make  a  second  homestead  entry.  A 
person  who  makes  a  homestead  entry 
for  land  advertised  for  sale  for  drainage 
charges  will  not  be  permitted,  unless  the 
circumstances  be  exceptional,  to  file  a 
relinquishment  of  his  entry  and  to 
make  an  entry  under  the  act  of  May  20, 
1908  (35  Stat.  169;  43  U.  S.  C.  1021-1027) . 
The  showing  required  to  be  made  must 
be  in  the  form  of  the  entryman’s  state¬ 
ment  corroborated  by  two  witnesses, 
which  should  be  filed  in  the  Bureau  of 
Land  Management.* 

5  118.16  Right  to  make  cash  entry, 
subsequent  to  homestead  entry  for  less 
than  160  acres.  An  additional  entry 
may  be  made  for  an  amount  which  does 
not  exceed  160  acres,  including  that 
previously  entered,  provided  that  his 
previous  entry  did  not  exhaust  his  home¬ 
stead  right;  in  other  words,  he  may  pur¬ 
chase  such  amount  as  he  might  then 
have  entered  under  the  homestead  laws, 
and  without  regard  to  the  location  of  the 
land  previously  entered.  He  need  not 
necessarily  have  submitted  proof  on  his 
original  entry  in  order  to  be  entitled  to 
exercise  his  additional  homestead  right 
under  the  act  of  May  20,  1908. 

§  118.17  Area  enterable  affected  by 
general  limitation  statute.  The  amount 
of  land  which  may  be  purchased  by  any 
person  will  be  affected  by  the  provision 
in  the  act  of  August  30,  1890  (26  Stat. 
391 ;  43  U.  S.  C.  212) ,  limiting  the  amount 
of  land  to  which  title  may  be  acquired 
by  any  one  person  under  the  agricultural 
public  land  laws  to  320  acres. 


*  18  U.  S.  C.  1001  makes  It  a  crime  for 
any  person  knowingly  and  willfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


§  118.18  Qualifications  of  purchasers 
of  unentered  lands.  Persons  who  are  the 
owners  of  more  than  160  acres  are  not 
qualified  to  make  a  homestead  entry  in 
the  State  of  Minnesota  and  therefore 
would  not  be  qualified  to  purchase  unen¬ 
tered  land  at  a  sale  of  lands  under  said 
act  of  May  20,  1908.  It  is  held  by  the 
Department  of  the  Interior  that  a  person 
purchasing  land  under  a  contract  giving 
him  right  to  acquire  title,  acquisition  of 
which  depends  only  on  his  own  perform¬ 
ance  or  default,  is  owner  of  such  land 
and  proprietor  of  it  within  the  meaning 
and  intent  of  section  2289,  Revised  Stat¬ 
utes  (43  U.  S.  C.  161,  171).  (See  cases 
of  Smith  v.  Longpre,  32  L.  D.  226,  and 
Boyce  v.  Burnett,  16  L.  D.  562.) 

§  118.19  Agent  or  attorney  may  make 
purchases  from  State.  Purchasers  at  any 
sale  by  the  State  under  the  act  of  May 
20,  1908  may  make  their  purchases  by 
agent  or  attorney  to  the  extent  permitted 
by  the  State  drainage  laws  of  sales  of 
lands  held  in  private  ownership. 

Cross  Reference:  For  agents  and  attor¬ 
neys,  see  Part  1  of  this  title. 

§  118.20  Statements  by  purchasers. 
Statements  as  to  qualifications  or  as  to 
the  status  of  lands  which  may  be  required 
of  purchasers  under  §§  118.1-118.32 
need  not  be  sworn  to  but  must  be  signed 
by  the  purchasers.  The  statement  as  to 
the  nonsaline  character  of  the  land  can 
not  be  made  on  information  and  belief. 
It  may,  however,  be  made  by  a  reliable 
party  who  has  actual  knowledge  of  the 
facts.  (See  case  of  Mendenhall  v.  Howell 
et  al.,  14  L.  D.  461.) 

§  118.21  State  report  on  sale;  nota¬ 
tion  thereof,  (a)  Immediately  after  the 
close  of  the  sale  the  State  officials  should 
furnish  the  Bureau  of  Land  Management 
a  statement  showing  the  price  at  which 
each  legal  subdivision  was  sold.  This 
statement  should  give  the  names  of  the 
purchasers  and  their  addresses,  if  pos¬ 
sible,  and  should  also  include  lands  bid 
in  by  the  State. 

(b)  When  such  statement  has  been 
filed  in  the  said  office,  proper  notations 
thereof  will  be  made  at  once  on  its  rec¬ 
ords. 

§  118.22  Evidence  of  redemption  re¬ 
quired  in  connection  with  cash  entries. 
(a)  Evidence  of  redemption  must  be 
furnished  in  connection  with  cash 
entries  where  land  has  been  sold  for 
drainage  charges  under  the  act  of  May 
20,  1908  (35  Stat.  169;  43  U.  S.  C.  1021- 
1027) : 

(1)  When  the  State  is  a  purchaser 
and  there  has  been  no  assignment. 

(2)  When  the  State  purchased  the 
land,  but  later  assigned  it  and  6  years 
have  not  expired  since  date  of  assign¬ 
ment. 

(3)  Where  there  is  an  actual  pur¬ 
chaser,  and  6  years  have  not  expired 
since  date  of  sale. 

(b)  All  applications  for  cash  entries 
under  the  act  of  May  20,  1908,  will  be 
rejected  where  evidence  of  redemption 
is  required,  if  the  same  is  not  filed  in 
connection  therewith. 

§  118.23  Settlers  not  entitled  to  right 
of  redemption.  The  law  makes  no  pro¬ 
vision  for  the  redemption  of  lands  by  a 
mere  settler,  and  therefore  only  entry- 


men  have  the  right  to  pay  to  the  county 
officials  the  drainage  charges  prior  to  the 
sale  of  land  for  nonpayment  of  such 
charges. 

§  118.24  When  settlers  and  entry-men 
are  not  entitled  to  right  of  redemption ; 
compliance  with  homestead  law  required. 
To  avoid  confusion,  misunderstanding, 
and  conflict  of  rights,  it  is  hereby  pro¬ 
vided  that  no  right  of  redemption  re¬ 
ferred  to  in  section  6  of  the  act  of  May 
20,  1908  (35  Stat.  170;  43  U.  S.  C.  1026), 
can  be  acquired  by  settlement  on  or  ap¬ 
plication  for  lands  subject  to  entry  after 
the  hour  and  the  date  fixed  for  their 
sales.  All  applications  for  lands  adver¬ 
tised  for  sale  under  said  act  received  on 
or  subsequent  to  the  date  of  sale  until 
after  the  statement  of  sale  provided  in 
section  4  of  the  act  (35  Stat.  170;  43 
U.  S.  C.  1024)  is  received,  will  be  sus¬ 
pended,  unless  the  applicant  shall  show 
by  statement  duly  corroborated  that  he 
settled  on  the  land  in  good  faith  prior  to 
the  beginning  of  the  sale  for  the  pur¬ 
pose  of  securing  a  home  and  not  for  the 
purpose  of  defeating  the  rights  of  a  pur¬ 
chaser  at  the  sale.  If  the  statement  re¬ 
ferred  to  shows  that  the  land  was  actu¬ 
ally  sold  at  the  sale  in  question,  the  ap¬ 
plication  in  question  will  remain  sus¬ 
pended  until  after  the  expiration  of  90 
days  from  the  date  of  sale  to  give  the 
purchaser  an  opportunity  to  make  entry 
for  the  land.  Should  the  purchaser  not 
make  entry,  the  homestead  application 
may  then  be  allowed.  If  the  statement 
does  not  show  a  sale  of  the  land  or  it  was 
bid  in  by  the  State,  the  homestead  appli¬ 
cation  may  be  allowed.  The  homestead 
entryman  will  be  required  to  comply 
with  the  homestead  law  in  the  matter 
of  residence,  improvements,  and  cultiva¬ 
tion. 

§  118.25  Lands  subject  to  homestead 
entry  after  90  days  from  sale  by  State. 
After  the  expiration  of  90  days  from  the 
date  of  sale,  the  lands  will  be  subject  to 
ordinary  homestead  entry,  in  which  case 
residence,  improvements,  and  cultivation 
are  required,  or  to  entry  under  the  act 
of  May  20,  1908  (35  Stat.  169;  43  U.  S.  C. 
1021-1027),  which  does  not  require  such 
compliance  with  the  homestead  law. 

§  118.25a  Payments  required  of  home¬ 
stead  applicants  in  advance  of  allowance 
of  entry;  disposition  of  moneys.  Every 
person  making  homestead  application  for 
public  or  ceded  Indian  lands  in  Minne¬ 
sota  which  have  been  legally  assessed  or 
sold  or  bid  in  by  the  State  for  drainage 
charges  will  be  required  to  make  the 
following  described  payments  to  the 
Director  of  the  Bureau  of  Land  Manage¬ 
ment  in  advance  of  allowance  of  his  ap¬ 
plication:  (a)  the  usual  homestead  fees 
and  commissions;  (b)  one-fifth  of  the 
purchase  price,  if  any,  prescribed  by  law 
for  said  lands;  (c)  the  Federal  drainage 
survey  charge  of  three  cents  per  acre,  if 
that  be  chargeable  against  the  lands 
sought;  and  (d)  all  sums  due  the  State 
for  drainage  charges.  If  an  application 
be  allowed,  the  Director  will  transmit  to 
the  appropriate  State  officer  the  sums 
due  the  State.  If  an  application  be  re¬ 
jected,  the  Director  will  return  to  the 
applicant  all  moneys  paid  by  him. 

§  118.26  Residence,  cultivation  or  im¬ 
provement  not  required  lor  cash  par- 
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chases.  There  is  no  provision  in  the  law 
which  requires  residence  on  the  land 
purchased  under  the  act  of  May  20, 1908, 
or  cultivation  or  improvement  thereof. 

§  118.27  Contest  of  entry  by  pur¬ 
chaser.  In  case  a  purchaser  at  a  tax  sale 
of  entered  but  unpatented  land  should 
find  that  the  entryman  had  not  complied 
with  the  land  laws  as  to  settlement,  im¬ 
provements,  and  cultivation,  and  such 
purchaser  should  secure  the  cancellation 
of  the  entry  as  a  result  of  his  contest,  he 
would  then  have  the  right  to  acquire  title 
to  the  land  upon  making  payment  and 
showing  the  required  qualifications. 

§  118.28  Issuance  of  cash  certificates, 
receipts  and  patents.  In  case  payment 
is  made  as  required,  and  evidence  is  fur¬ 
nished  showing  the  qualifications  of  the 
purchaser  on  the  form  provided  therefor, 
the  usual  cash  certificates  and  receipts 
will  be  issued  by  the  Bureau  of  Land 
Management,  and,  should  no  objection 
appear,  patent  will  issue  in  due  course  of 
business. 

§  118.29  Notices  required  of  purchas¬ 
ers  of  unentered  land.  Section  5  of  the 
act  of  May  20,  1938  (35  Stat.  170;  43 
U.  S.  C.  1025)  provides  for  the  issuance 
of  patent  for  unentered  land  to  qualified 
purchasers  at  any  time  after  the  sale 
when  the  proper  payments  have  been 
made.  Therefore  no  notice  of  the  expira¬ 
tion  of  the  statutory  period  of  redemp¬ 
tion  is  required  to  be  given  the  United 
States.  Because  of  withdrawals,  settle¬ 
ment  on  the  lands  referred  to  in  this 
section  is  no  longer  permitted.  Pur¬ 
chasers  of  entered  but  unpatented  lands 
will  be  required  to  give  the  notices  of 
redemption  required  by  the  State  drain¬ 
age  laws,  but  the  usual  final-proof  notice 
required  of  homesteaders  need  not  be 
given. 

§  118.30  Assignments  of  drainage  tax 
certificates  not  authorized  but  waiver  of 
right  of  entry  permitted.  The  act  of  May 
20,  1908  (35  Stat.  169;  43  U.  S.  C.  1021- 
1027)  makes  no  mention  of,  nor  refer¬ 
ence  to,  assignments  of  drainage-tax 
certificates  or  rights  acquired  at  any  sale 
of  land  for  nonpayment  of  a  State  drain¬ 
age  assessment.  It  is  held,  however,  that 
a  purchaser  at  a  sale  may  waive  his  right 
to  enter  the  land. 

§  118.31  Rights  of  United  States  and 
persons  claiming  under  public  land  laws. 
The  United  States  and  all  persons  legally 
holding  unpatented  lands  under  entries 
made  under  the  public  land  laws  of  the 
United  States  are  entitled  to  all  the 
rights,  privileges,  and  benefits  given  by 
said  laws  to  persons  holding  lands  of  a 
like  character  in  private  ownership.  A 
copy  of  all  notices  required  by  the  State 
drainage  laws  to  be  given  to  the  owners 
or  occupants  of  lands  held  in  private 
ownership  must  be  given  the  Bureau  of 
Land  Management  in  cases  where  un¬ 
entered  lands  are  affected,  and  to  entry- 
men  whose  unpatented  lands  are  affected 
thereby.  The  United  States  and  such 
entrymen  have  the  same  rights  to  be 
heard  by  petition,  answer,  remonstrance, 
appeal,  or  otherwise  as  are  given  to  per¬ 
sons  holding  lands  in  private  ownership; 
and  all  entrymen  shall  be  given  the  same 
rights  of  redemption  as  are  given  to  the 
owners  of  land  held  in  private  ownership. 
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§  118.32  Entries,  proofs,  and  patents 
for  Chippewa  lands.  Section  8  of  the 
act  of  May  20, 1908,  provides  that  entries 
and  proofs  may  be  made  and  patents 
issued  for  all  ceded  Chippewa  lands  (ex¬ 
cept  in  the  Red  Lake  Reservation)  which 
were  withdrawn  under  the  act  of  June  21, 
1906  (34  Stat.  325),  in  the  same  manner 
in  which  entries,  proofs,  and  patents  for 
other  lands  are  made  and  issued  under 
the  homestead  laws,  subject  to  the  pay¬ 
ment  of  the  purchase  price  fixed  by  law 
for  such  lands.  Persons  making  final 
proofs  on  entries  in  the  Red  Lake  Reser¬ 
vation  will  be  required  to  pay  3  cents  per 
acre  in  addition  to  the  purchase  price 
originally  fixed  by  law. 


SUBCHAPTER  D — CERTIFICATES  AND  SCRIP 

Part  130 — General  Regulations  Involv¬ 
ing  Certificates  and  Scrip  1 

Sec. 

130.1  Statement  required  with  location  or 

selection. 

130.2  When  publication  must  begin. 

130.3  Form  of  notice. 

130.4  Proof  of  publication  and  posting. 

Authority:  §§  130.1  to  130.4  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  bounty  land  war¬ 
rants,  see  Part  131  of  this  chapter.  For 
certificates  and  scrip,  Alaska:  see  Part  61  of 
this  chapter.  For  scrip,  see  Part  133  of  this 
chapter.  For  soldiers’  additional  homestead 
rights,  see  Part  132  of  this  chapter. 

§  130.1  Statement  required  uHth  lo¬ 
cation  or  selection .*  Applications  to  lo¬ 
cate  scrip,  warrants,  certificates,  soldiers’ 
additional  rights  or  to  make  lieu  selec¬ 
tions  of  public  lands  of  the  United 
States  must  be  accompanied,  in  addition 
to  the  evidence  required  by  existing 
rules  and  regulations,  by  a  statement  of 
the  locator,  selector,  or  some  credible 
person  possessed  of  the  requisite  personal 
knowledge  of  the  premises,  showing  that 
the  land  located  or  selected  is  not  in  any 
manner  occupied  adversely  to  the  loca¬ 
tor  or  selector. 

§  130.2  When  publication  must  begin. 
Where  classification  of  the  land  is  re¬ 
quired  under  section  7  of  the  act  of  June 
28,  1934  (48  Stat.  1269),  as  amended  by 


1  There  are  outstanding,  certain  rights 
known  as  “forest  lieu  selection  rights,”  or 
scrip. 

Forest  lieu  selections  were  authorized  by 
the  act  of  June  4,  1897  (30  Stat.  36),  which 
was  amended  by  the  act  of  June  6,  1900  (31 
Stat.  614). 

The  act  of  March  3,  1905  (33  Stat.  1264), 
repealed  the  acts  mentioned  but  confirmed 
contracts  which  theretofore  had  been  entered 
into  by  the  Secretary  of  the  Interior.  The 
repealing  act  excepted  from  its  operation 
valid  selections  then  pending  and  provided 
that  if  any  such  selection  should  fail  through 
no  fault  of  the  selector,  a  new  selection  might 
be  made  in  lieu  thereof. 

Regulations  under  the  acts  of  June  4,  1897, 
and  June  6,  1900,  were  approved  July  7,  1902 
(31  L.  D.  372),  and  regulations  under  the  act 
of  March  3.  1905,  were  approved  May  16,  1905 
(33  L.  D.  558).  These  regulations  were  not 
codified,  in  view  of  their  limited  application 
on  June  1,  1938. 

*  18  U.  S.  C.  1001  makes  it  a  crime  for 
any  person  knowingly  and  willfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  Jurisdiction. 
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the  act  of  June  26, 1936  (49  Stat.  1976;  43 
U.  S.  C.  315f),  publication  of  notice 
of  location  or  selection  should  not  be 
started  until  authorization  is  received 
from  the  authorized  officer.  Where 
classification  is  not  required,  the  au¬ 
thorized  officer  will  require  the  locator 
or  selector,  within  20  days  from  the 
filing  of  his  location  or  selection,  to  begin 
publication  of  notice  thereof,  at  his  own 
expense,  in  a  newspaper  to  be  designated. 
Such  publication  must  be  made  once  a 
week  for  five  consecutive  weeks,  in 
accordance  with  §  106.14,  during  which 
time  a  similar  notice  of  the  location  or 
selection  must  be  posted  in  the  district 
land  office  and  upon  the  lands  included 
in  the  location  or  selection,  and  upon 
each  and  every  noncontiguous  tract 
thereof. 

§  130.3  Form  of  notice.  The  notice 
for  publication  must  describe  the  land 
located  or  selected,  give  the  date  of  loca¬ 
tion  or  selection,  and  state  that  the  pur¬ 
pose  thereof  is  to  allow  all  persons 
claiming  the  land  adversely,  or  desiring 
to  show  it  to  be  mineral  in  character,  an 
opportunity  to  file  objection  to  such  loca¬ 
tion  or  selection  with  the  manager  for 
the  land  office  in  which  the  land  is 
situated,  and  to  establish  their  interest 
therein,  or  the  mineral  character  thereof. 

§  130.4  Proof  of  publication  and  post¬ 
ing.  Proof  of  publication  must  consist 
of  a  statement  of  the  publisher  or  of  the 
foreman  or  other  proper  employee  of  the 
newspaper  in  which  the  notice  was  pub¬ 
lished,  with  a  copy  of  the  publication 
notice  attached.  Proof  that  the  notice 
remained  posted  upon  the  land  during 
the  entire  period  of  publication,  must  be 
made  by  the  locator  or  selector  or  some 
credible  person  having  personal  knowl¬ 
edge  of  the  fact.  The  manager  will 
certify  to  the  posting  in  his  office.  The 
first  and  last  days  of  such  publication 
and  posting  must  in  all  cases  be  given. 

Cross  Reference:  For  regulations  relative 
to  proofs,  see  Part  106,  of  this  chapter. 


Part  131 — Bounty  Land  Warrants 
assignment  and  use  of  bounty  land 

WARRANTS 
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131.4  Warrants  received  as  the  equivalent 
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131.9  Blank  assignments. 
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8920 


RULES  AND  REGULATIONS 


Sec. 

131.18  Assignment  after  minor  warrantee 

has  attained  his  majority. 

131.19  Assignment  executed  and  witnessed 

but  not  acknowledged. 

131.20  Assignment  by  an  Indian  residing 

among  whites. 

131.21  Assignment  by  an  Indian  holding 

tribal  relations. 

131.22  Assignment  for  minor  Indians. 

131.23  Assignability  of  warrants. 

131.24  Descent  of  title,  to  widow  of  war¬ 

rantee. 

131.25  Vesting  of  title  on  death  of  war¬ 

rantee  before  issue  of  warrant. 

131.26  Court  certificate  required  when  war¬ 

rantee  is  deceased. 

131.27  Assignment  by  widow,  her  heirs,  or 

legal  representatives. 

131.28  Vesting  of  title  on  death  of  war¬ 

rantee  after  issue  of  warrants,  etc. 

131.29  Requirements  in  connection  with  as¬ 

signments  by  heirs. 

131.30  Transcript  of  will  required. 

131.31  Assignment  by  administrator  de 

bonis  non,  with  will  annexed. 

131.32  Loss  or  destruction  of  warrant. 

131.33  Reissued  warrants. 

131.34  Return  of  warrant,  where  location 

is  canceled. 

131.35  Substitution  for  objectionable  war¬ 

rant. 

Authority:  §5  131.1  to  131.35  issued  under 
R.  8.  2478;  43  D.  S.  C.  1201. 

Cross  References:  For  general  orders  of 
withdrawal,  see  51  297.11  and  297.12  of  this 
chapter.  For  land  classifications,  see  Part 
296  of  this  chapter. 

§  131.1  Services  for  which  warrants 
are  issued.  Warrants  for  bounty  lands 
were  and  are  issued  by  the  Administrator 
of  Veterans’  Affairs,  for  services  in  wars 
or  battles  prior  to  March  3,  1855,  only. 
Applications  for  the  issuance  of  warrants 
should  be  addressed  to  that  official. 

§  131.2  Locating  privilege  restricted. 
Warrants  can  not  now  be  “located”  upon 
the  public  lands.  The  locating  privilege 
wras  denied  except  in  the  State  of  Mis¬ 
souri  after  the  passage  of  the  act  of 
March  2,  1889  (25  Stat.  854:  43  U.  S.  C. 
700),  and  there  are  now  no  lands  known 
to  the  Bureau  of  Land  Management  to 
be  subject  to  warrant  location  in  Mis¬ 
souri. 

§  131.3  How  warrants  may  be  used. 
A  warrant  for  bounty  lands  may  be  used 
as  cash  in  commuted  homestead,  desert 
land,  and  timber  and  stone  entries,  and 
for  lands  sold  at  public  auction,  except 
ceded  Indian  lands. 

Cross  References:  For  homesteads,  gener¬ 
ally,  see  Part  166,  of  this  chapter.  For 
ceded  Indian  lands,  see  Part  177  of  this  chap¬ 
ter.  For  desert-land  entries,  see  Part  232 
of  this  chapter.  For  public  -sales,  see  Part 
250  of  this  chapter.  For  timber  and  stone 
entries,  see  Part  285  of  this  chapter. 

§  131.4  Warrants  received  as  the 
equivalent  of  money.  In  the  instances 
mentioned  in  §  131.3,  warrants  are  re¬ 
ceived  as  the  equivalent  of  money  to  the 
extent  of  their  valuation  at  $1.25  per 
acre,  and  it  is  not  necessary  to  apply  the 
warrant  to  a  specific  tract.  For  in¬ 
stance,  a  40-acre  warrant  will  be  re¬ 
ceived  as  $50  cash  in  payment  or  part 
payment  of  the  money  due. 

§  131.5  Use  of  warrant  as  equivalent 
of  money  does  not  excuse  compliance 
with  law.  In  order  to  use  a  warrant,  as 
Indicated  in  §§  131.3  and  131.4,  it  is  nec¬ 


essary  for  the  party  to  make  application 
under  one  of  the  four  classes  mentioned, 
and  all  residence  upon  and  cultivation 
and  improvement  of  the  tract,  which 
may  be  required  by  such  law  and  the  reg¬ 
ulations  thereunder,  must  be  fully  com¬ 
plied  with. 

§  131.6  Assignment  prior  to  issuance 
of  warrant  not  recognized.  No  assign¬ 
ment  of  a  warrant  or  power  of  attorney 
to  sell  or  locate  the  same  executed  prior 
to  the  date  of  the  issue  thereof  can  be 
recognized  by  the  Bureau  of  Land  Man¬ 
agement.  (See  R.  S.  2436;  43  U.  S.  C. 
822.)  Assignments  must  be  in  writing. 
Delivery  only  constitutes  no  transfer. 

§  131.7  Requirements  governing  as¬ 
signments.  The  assignment  and  ack¬ 
nowledgment  are  required  to  be  indorsed 
as  far  as  practicable  upon  the  warrant. 
Should  it  be  found  necessary  to  write 
the  entire  assignment  or  a  separate  pa¬ 
per,  which  can  only  occur  when  prior  as¬ 
signments  or  acknowledgments  have 
filled  entirely  the  blank  space  on  the  war¬ 
rant,  it  must  be  so  attached  as  to  show 
positively  that  the  warrant  assigned  was 
in  the  hands  of  the  party  making  the 
transfer.  In  such  cases  the  signature  of 
the  assignor  must  be  affixed  in  the  pres¬ 
ence  of  the  officer  before  whom  it  is  ac¬ 
knowledged,  who  must  certify  that  at  the 
date  of  the  assignment  the  warrant  was 
presented  by  and  in  possession  of  the 
assignor.  The  assignments  should  de¬ 
scribe  the  warrant  by  number;  act,  and 
acreage.  Parties  should  avoid  discrep¬ 
ancies  in  spelling  and  write  their  full 
Christian  names  and  surnames. 

§  131.8  Requirements  governing  porv- 
ers  of  attorney  to  sell  or  locate.  The  re¬ 
quirements  in  the  foregoing  section  as 
to  warrants  must  be  observed  in  prepar¬ 
ing  acknowledgments  of  powers  of  attor¬ 
ney  to  sell  or  locate  bounty-land  war¬ 
rants. 

Cross  Reference:  For  agents  and  attor¬ 
neys,  generally,  see  Part  1  of  this  title. 

§131.9  Blank  assignments.  Blank  as¬ 
signments  are  void,  and  will  not  be  rec¬ 
ognized  by  the  Bureau  of  Land  Manage¬ 
ment.  The  name  of  an  assignee  should 
be  written  in  the  assignment  before  the 
warrant  is  sent  to  the  district  land  of¬ 
fice  or  Bureau  of  Land  Management. 
Evidence  that  such  assignee  procured  the 
warrant  for  value  under  the  blank  as¬ 
signment  may  be  required. 

§  131.10  Attestation  of  powers  of  at¬ 
torney  to  sell  or  locate.  Each  assign¬ 
ment  or  power  of  attorney  must  be  at¬ 
tested  by  two  subscribing  witnesses.  The 
mark  of  a  witness  will  not  be  recognized. 

§  131.11  Assignee  not  recognized  as 
witness.  A  person  to  whom  a  warrant  is 
transferred  will  not  be  recognized  as  a 
legal  attesting  witness  to  the  assignment, 
nor  as  a  proper  officer  to  take  the  ac¬ 
knowledgment  thereof. 

§  131.12  Acknowledgment  of  assign¬ 
ments  and  powers  of  attorney,  (a)  The 
execution  of  assignments  is  required  to 
be  acknowledged  by  the  assignor  in  the 
presence  of  a  manager  of  a  land  office,  a 
judge  or  clerk  of  a  court  of  record  when 
authorized  to  take  acknowledgments,  a 
notary  public,  justice  of  the  peace,  a  com¬ 


missioner  of  deeds,  or  a  United  States 
commissioner,  who  shall  certify  to  the 
fact  of  the  acknowledgment  and  to  the 
identity  of  the  assignor.  The  official  seal 
of  said  court,  notary  public,  or  commis¬ 
sioner  shall  be  affixed  to  the  certificate. 
When  the  acknowledgment  is  taken  be¬ 
fore  a  justice  of  the  peace  or  other  officer 
without  an  official  seal  (except  a  man¬ 
ager  of  a  land  office) ,  it  must  be  accom¬ 
panied  by  an  additional  certificate  under 
seal  of  proper  authority,  establishing  the 
official  character  of  such  official  and  the 
genuineness  of  his  signature. 

(b)  Powers  of  attorney  must  be  ac¬ 
knowledged  in  like  manner. 

§  131.13  Assignments  by  unmarried 
females.  Assignments  executed  by  un¬ 
married  females  must  be  accompanied 
by  evidence  that  they  have  attained  the 
age  of  21  years. 

§  131.14  When  copy  of  decree  of  court 
is  required  with  assignments.  Assign¬ 
ments  executed  by  a  commissioner,  or 
other  designated  person  acting  under  a 
decree  of  court,  must  be  accompanied  by 
a  duly  certified  copy  of  such  decree  in 
which  all  the  proceedings  should  be  re¬ 
cited,  and  from  which  it  must  appear 
that  due,  proper,  and  legal  notice  of  the 
proceedings  had  been  given  to  all  parties 
in  interest.  The  jurisdiction  of  the  court 
must  appear.  Where  assignments  can 
not  be  produced,  the  Director  of  the  Bu¬ 
reau  of  Land  Management  will  deter¬ 
mine  the  title  to  a  bounty-land  warrant 
according  to  the  principles  and  usages 
of  law  and  equity. 

§  131.15  Two  assignments  by  same 
party.  Where  two  assignments  exist, 
executed  by  the  same  party  in  favor  of 
different  individuals,  whether  the  as¬ 
signment  first  in  time  has  been  com¬ 
pleted  or  not,  to  make  the  second  as¬ 
signment  available  it  must  be  estab¬ 
lished  by  evidence  satisfactory  to  the 
Bureau  of  Land  Management,  either 
that  no  title  passed  under  the  first  as¬ 
signment  or  that  all  claims  thereunder 
have  been  transferred  to  the  second  as¬ 
signee,  renounced,  or  abandoned. 

§  131.16  Erasure  of  name .*  When  the 
name  of  a  person  has  been  inserted  in  an 
assignment  of  a  warrant  and  erased, 
there  should  be  filed  evidence  satisfac¬ 
tory  to  the  Bureau  of  Land  Management, 
consisting  of  a  statement  of  the  assignor, 
or  party  or  parties  by  whom  said  name 
was  inserted  and  the  erasure  made,  fully 
explaining  the  facts  and  circumstances 
of  such  insertion  and  erasure,  and  stat¬ 
ing  that  no  transfer  or  delivery  of  said 
warrant  was  made  to  the  party  whose 
name  had  been  so  inserted,  and  that  the 
ownership  or  custody  of  said  warrant 
had  not  been  changed  by  such  insertion, 
which  statement  shall  be  accompanied 
by  satisfactory  evidence  that  a  copy  of 
the  same  has  been  served  personally  or 
by  registered  letter  upon  the  party  whose 
name  was  inserted.  The  statement 
should  set  forth  that  the  further  object 

1 18  U.  S.  C.  1001  makes  it  a  crime  for 
any  person  knowingly  and  willfully  tc  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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thereof  is  to  afford  such  party  an  oppor¬ 
tunity  to  file  a  protest  in  the  Bureau  of 
Land  Management  against  the  use  of 
the  warrant.  When  the  name  of  a  bona 
fide  assignee  has  been  erased  from  a 
transfer,  an  assignment  from  said  as¬ 
signee  to  the  present  holder  of  the  war¬ 
rant  will  be  required  to  perfect  the  title 
to  the  warrant.  Material  erasures  in 
powers  of  attorney  nyist  be  satisfactorily 
explained. 

§  131.17  Assignment  executed  in  a  for¬ 
eign  country.  When  the  assignment  of  a 
warrant  is  executed  in  a  foreign  country, 
and  the  acknowledgment  taken  by  an 
officer  authorized  by  the  laws  thereof  to 
perform  such  duties,  the  attestation  of 
the  American  consul  in  such  country 
should  be  obtained  as  to  the  official  char¬ 
acter  and  genuineness  of  the  signature 
of  such  official.  If  the  official  character, 
etc.,  of  the  foreign  officer  is  attested  by 
a  consular  agent  of  such  foreign  gov¬ 
ernment  residing  in  this  country,  the 
latter’s  official  character  must  be  certi¬ 
fied  by  the  diplomatic  representatives  of 
such  government  in  the  United  States. 
When  such  assignments  are  executed  in 
a  foreign  language  duly  authenticated 
translations  thereof  must  be  furnished. 
Secretaries  of  legation  and  consular  of¬ 
ficers  of  the  United  States  are  authorized 
to  take  acknowledgments,  but  they  must 
certify  the  same  under  their  official  seals. 

§  131.18  Assignment  after  minor  war¬ 
rantee  has  attained  his  majority.  When 
the  persons  named  as  warrantees  are 
described  in  the  warrant  as  minors,  their 
assignments  thereof  must  be  accom¬ 
panied  by  satisfactory  evidence  that  they 
had  attained  their  majority  at  the  date 
of  the  transfer. 

§  131.19  Assignment  executed  and 
witnessed  but  not  acknowledged.  When 
an  assignment  has  been  executed  and 
witnessed,  but  not  acknowledged,  it  may 
be  proved  in  open  court,  but  a  certified 
transcript  of  the  proceedings  must  be 
attached  to  the  warrant.  Such  unac¬ 
knowledged  assignment  may  also  be  es¬ 
tablished  to  the  satisfaction  of  the 
Bureau  of  Land  Management  by  compe¬ 
tent  evidence.  When  such  assignment 
has  not  been  properly  attested,  it  must 
be  made  anew. 

§  131.20  Assignment  by  an  Indian  re¬ 
siding  among  whites.  When  an  assign¬ 
ment  is  made  by  an  Indian  residing 
among  whites,  the  prescribed  form  will 
be  adopted  with  this  addition,  that  the 
officer  taking  the  acknowledgment  shall 
certify  that  the  Indian  is  capable  of  con¬ 
tracting,  the  amount  paid  for  the  war¬ 
rant,  and  that  he  saw  the  same  paid  to 
the  Indian. 

§  131.21  Assignment  by  an  Indian 
holding  tribal  relations.  Where  an  as¬ 
signment  is  made  by  an  Indian  holding 
tribal  relations,  his  identity  and  ability 
to  contract  must  be  certified  by  the  su¬ 
perintendent  of  Indian  Affairs  or  Indian 
agent,  either  of  his  own  knowledge  or 
on  the  testimony  of  the  chiefs  certifying 
to  the  amount  paid  for  said  warrant; 
that  the  same  was  paid  in  his  presence; 
and  that  the  transaction  was  fair  and 
regular.  In  either  case,  if  the  amount 
Paid  is  not  a  fair  consideration,  the  as¬ 
signment  will  be  disregarded. 


§  131.22  Assignment  for  minor  In¬ 
dians.  (a)  Where  a  warrant  for  the 
service  of  an  Indian  is  issued  or  descends 
to  minors  who  no  longer  retain  their 
tribal  relations,  it  must  be  located  or  sold 
by  a  guardian  duly  appointed  and  au¬ 
thorized  by  the  proper  court  for  that 
purpose. 

(b)  Where  the  minor  or  minors  retain 
their  tribal  relations,  the  agent  or  super- ' 
intendent  must  certify  that  they  are  en¬ 
titled  to  the  warrant  under  the  laws, 
usages,  and  customs  of  the  tribe;  and 
when  sold  or  located,  that  it  was  done 
by  the  guardian  or  such  proper  repre¬ 
sentative  as,  according  to  said  laws, 
usages,  and  customs,  was  fully  author¬ 
ized. 

(c)  Where  the  signature  of  a  superin¬ 
tendent  or  an  Indian  agent  is  required, 
the  genuineness  of  the  signature  of  that 
officer  must  be  certified  to  by  the  Com¬ 
missioner  of  Indian  Affairs. 

§  131.23  Assignability  of  warrants. 
(a)  Prior  to  June  3,  1858,  bounty-land 
warrants  were  regarded  as  real  estate. 
Consequently  a  transfer  of  a  warrant  be¬ 
fore  that  date  by  an  administrator  must 
be  accompanied  by  evidence  that  the 
same  was  made  in  pursuance  of  an  order 
of  court  for  the  sale  of  the  real  estate  of 
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(b)  By  the’ act  of  June  3, 1858  (11  Stat. 
308;  43  U.  S.  C.  832),  bounty-land  war¬ 
rants  were  declared  to  be  personal  chat¬ 
tels,  and,  as  such,  assignable  by  the  war¬ 
rantees,  by  their  widows  in  certain  cases, 
by  their  heirs  or  legatees,  or  by  the  legal 
representatives  of  the  deceased  claimant 
“for  the  use  of  such  heirs  or  legatees 
only.” 

(c)  It  follows  that  the  right  to  assign 
inures  to  the  assignees  of  the  vendors 
named  in  paragraph  (b)  of  this  section, 
and  to  their  heirs,  legatees,  or  legal  rep¬ 
resentatives;  but  these  latter  are  not 
required  to  assign  “for  the  use  of  the 
heirs  or  legatees  only.” 

§  131.24  Descent  of  title,  to  widow  of 
warrantee.  Where  a  warrant  has  been 
issued  in  the  name  of  a  deceased  soldier, 
who  had  applied  therefor  before  his 
death,  the  title  thereto  is  declared  by 
section  2444,  Revised  Statutes  (43  U.  S.  C. 
832) ,  to  vest  in  the  widow,  if  there  be  one, 
and  if  there  be  no  widow,  then  in  the 
heirs  or  legatees  of  the  claimant. 

§  131.25  Vesting  of  title  on  death  of 
warrantee  before  issue  of  warrant.  If 
the  claimant  died  and  left  a  widow,  who 
also  was  deceased  before  the  issue  of  the 
warrant,  then  'the  title  thereto  vests  in 
the  heirs  or  legatees  of  the  warrantee. 

§  131.26  Court  certificate  required 
when  warrantee  is  deceased.  To  make 
a  warrant  issued  in  the  name  of  a  de¬ 
ceased  person  available  it  should  be  ac¬ 
companied  by  a  certificate  under  seal 
from  the  proper  court  having  probate 
jurisdiction,  showing  the  fact  of  the 
death  of  the  warrantee  at  a  specified  date 
and  place,  and  whether  he  left  a  widow, 
giving  her  name,  if  there  was  one.  If 
there  was  no  widow  the  said  certificate 
should  state  whether  the  warrantee  died 
testate  or  intestate  and  give  the  names 
of  all  his  heirs  at  law,  specifying  adults 
and  minors.  Where  the  assignee  of  a 
warrant  is  deceased  a  similar  certificate 


should  be  exhibited  setting  forth  the  fact, 
time,  and  place  of  death,  his  testacy  or 
intestacy,  and,  in  the  event  he  left  no 
will,  the  names,  ages,  and  places  of  resi¬ 
dence  of  all  the  heirs. 

§  131.27  Assignment  by  widow,  her 
heirs,  or  legal  representatives.  If  it  shall 
appear  from  the  certificate  required  by 
§  131.26  that  the  warrantee  died  before 
the  issue  of  the  warrant  and  left  a  widow, 
the  assignment  of  such  widow,  her  heirs, 
or  legal  representatives,  will  be  a  suffi¬ 
cient  conveyance  of  the  warrant. 

§  131.28  Vesting  of  title  on  death  of 
warrantee  after  issue  of  warrant,  etc. 

If  the  warrantee  died  after  the  issue  of 
the  warrant,  or  if  he  died  before  such 
issue  and  left  no  widow,  the  title  vests 
in  his  heirs  at  law  or  legatees. 

§  131.29  Requirements  in  connection 
with  assignments  by  heirs,  (a)  If  the 
warrantee  died  intestate  his  heirs,  shown 
to  be  such  by  the  required  certificate  of 
court,  may  assign  the  warrant,  the  adults 
for  themselves  and  the  minors  by  their 
guardians,  who  shall  file  with  the  war¬ 
rant  a  certified  copy  of  their  letters  of 
guardianship  or  a  certificate  from  the 
clerk  of  the  proper  court  stating  that 
such  letters  had  been  issued  and  that 
they  were  in  force  at  the  date  of  the 
assignment. 

(b)  Or  the  administrator  of  the  estate 
of  the  deceased  warrantee  who  died  in¬ 
testate  may  assign  the  warrant  “for  the 
use  of  the  heirs  or  legatees  only,”  upon 
filing  therewith  a  certified  transcript  of 
the  letters  of  administration  or  a  cer¬ 
tificate  from  the  clerk  of  the  proper  court 
that  the  said  letters  had  been  issued  and 
that  they  were  in  force  at  the  date  of 
the  assignment.  Satisfactory  evidence 
may  also  be  required  to  show  that  the 
administrator  was  appointed  at  the  in¬ 
stance  of  the  heirs  or  proper  parties  in 
interest  and  transferred  the  warrant  for 
their  benefit. 

§  131.30  Transcript  of  will  required. 
If  the  warrantee  or  his  assignee  died 
testate  a  certified  transcript  of  the  will 
must  accompany  the  warrant.  If  the 
will  specifically  disposes  of  the  warrant 
the  legatee  or  legatees  may  assign,  if 
rdults,  in  the  usual  form;  if  minors,  by 
their  guardians  as  aforesaid.  If  the  will 
does  not  specifically  dispose  of  the  war¬ 
rant  the  executor  of  the  estate  of  the 
warrantee  may  assign  “for  the  use  of 
the  heirs  or  legatees  only,”  but  in  that 
case  a  certified  transcript  of  the  letters 
testamentary  or  a  certificate  from  the 
proper  authority  that  such  letters  had 
been  granted  and  were  in  force  at  the 
date  of  the  assignment  must  accompany 
the  transfer. 

§  131.31  Assignment  by  administrator 
de  bonis  non,  with  will  annexed.  An  as¬ 
signment  executed  by  an  administrator 
de  bonis  non,  with  the  will  annexed,  of 
the  estate  of  the  deceased  warrantee  or 
transferee  must  be  accompanied  by  evi¬ 
dence  of  his  authority  to  act  as  required 
in  the  case  of  an  administrator  of  the 
state  of  a  warrantee  who  died  intestate. 

§  131.32  Loss  or  destruction  of  war¬ 
rant.  Upon  the  loss  or  destruction  of  a 
warrant,  or  where  the  lawful  owner  has 
been  fraudulently  deprived  thereof,  the 
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parties  may  file  in  the  Bureau  of  Land 
Management  a  statement  setting  forth  a 
description  of  the  warrant  by  number, 
act,  and  acreage,  their  interest  in  the 
premises,  a  history  of  the  assignment 
thereof,  a  description  in  detail  of  its  dis¬ 
appearance,  and  the  names  of  all  parties 
in  interest.  If  the  same  is  deemed  suffi¬ 
cient  to  identify  the  warrant,  and  satis¬ 
factory  in  other  respects,  it  will  be 
entered  as  a  caveat  against  the  satisfac¬ 
tion  of  the  warrant.  Thereafter  the 
Bureau  of  Land  Management  will  take 
all  reasonable  precautions  to  prevent  a 
use  of  the  warrant  by  persons  not  en¬ 
titled  to  the  benefits  thereof.  The  doc¬ 
trine  governing  innocent  purchasers  of 
negotiable  instruments  does  not  apply  to 
warrants. 

f  131.33  Reissued  warrants.  War¬ 
rants  reissued  under  Revised  Statutes, 
section  2441  (43  U.  S.  C.  829),  are  sub¬ 
ject  to  the  same  rules  respecting  assign¬ 
ments  that  apply  to  original  warrants; 
but  in  default  of  an  assignment  from  the 
warrantee  a  decree  of  title  must  be  ob¬ 
tained  from  a  court  of  competent  juris¬ 
diction  and  a  transcript  thereof  appended 
to  the  reissued  warrant.  Legal  notice 
must  be  given  to  all  parties  in  interest. 
In  proper  cases  the  Bureau  of  Land 
Management  may  accept  other  satisfac¬ 
tory  evidence  that  the  original  warrant 
had  been  assigned  to  the  claimant. 

§  131.34  Return  of  warrant,  where 
location  is  canceled.  When  an  entry 
made  by  the  location  of  a  warrant  prop¬ 
erly  assigned  to  the  locator  has  been  can¬ 
celed,  the  warrant  will  be  returned  to  its 
owner.  A  transfer  of  the  land  by  the 
locator  of  a  warrant  is  held  to  carry  the 
warrant.  This  title  reverts  to  the  locator 
if  he  indemnifies  the  grantee  for  all  loss 
sustained  by  such  cancellation  either  by 
the  return  of  the  purchase  money  or  by 
causing  the  paramount  title  to  the  land 
to  be  vested  in  said  grantee.  Applica¬ 
tions  for  the  return  of  warrants  must  be 
accompanied  by  the  duplicate  certificate 
of  location  or  a  statement  showing  the 
inability  of  the  parties  to  present  the 
same;  evidence  that  the  certificate  of 
location  and  no  assignments  thereof  were 
recorded  in  the  proper  county;  and  evi¬ 
dence  consisting  of  a  certificate  from  the 
proper  recording  officer,  or  an  abstract 
of  title  prepared  by  a  reliable  abstracter 
showing  all  transfers  of  the  land.  When 
the  land  has  been  transferred  by  the 
locator  o»those  in  privity  with  him  there 
must  also  be  furnished  evidence  as  to 
whether  or  not  the  grantee  sustaining  the 
loss  occasioned  by  the  cancellation  of 
the  location  has  been  indemnified.  (See 
R.  M.  Stitt,  33  L.  D.  315.) 

§  131.35  Substitution  for  objection¬ 
able  warrant,  (a)  When  a  valid  entry 
is  withheld  from  patent  on  account  cf 
the  objectionable  character  of  the  war¬ 
rant  located  thereon,  the  parties  in  inter¬ 
est  may  procure  the  issue  of  patent  to 
the  locator  by  filing  in  the  proper  dis¬ 
trict  land  office  an  acceptable  substitute 
for  said  warrant.  The  substitution  must 
be  made  in  the  name  of  the  original 
locator,  and  may  consist  of  a  warrant, 
cash,  or  any  kind  of  scrip  legally  ap¬ 
plicable  to  the  class  of  lands  embraced 
in  the  entry.  Two  warrants  can  not  be 


substituted  for  one  originally  located, 
nor  will  any  payment  be  received  that 
would  destroy  the  identity  of  the  entry. 

(b)  Cash  can  not  be  substituted  in 
locations  made  since  March  2,  1889,  out¬ 
side  of  Missouri,  except  in  preemption 
and  homestead  cases  and  cases  under  the 
act  of  December  13,  1894  (28  Stat.  594; 
43  U.  S.  C.  783).  Attention  is  directed  to 
Hussman  v.  Durham  (165  U.  S.  145,  41 
L.  ed.  664) .  Authority  to  substitute  must 
be  first  procured  from  the  Bureau  of 
Land  Management  in  each  case. 


Part  132 — Soldiers’  Additional 
Homestead  Rights 

ASSIGNMENT  AND  USE  OF  SOLDIERS’  ADDI¬ 
TIONAL  HOMESTEAD  RIGHTS 

Sec. 

132.1  Persons  entitled  to  soldiers’  addi¬ 

tional  homestead  rights. 

132.2  Right  is  both  Inheritable  and  as¬ 

signable. 

132.3  How  right  may  be  used. 

132.4  Residence  and  cultivation  not  re¬ 

quired  of  entryman. 

132.5  Validity  of  right  not  determined  in 

advance  of  application. 

132.6  Selection  of  land  and  application. 

132.7  Form  prescribed  for  applications. 

132.8  Action  on  applications. 

132.9  Assignment  of  undivided  interests. 

132.10  Certificates  Issued  prior  to  August 

18,  1894. 

132.11  Transfer  and  assignment  of  recer¬ 

tified  rights. 

132.12  Attestation  and  acknowledgment  of 

recertified  rights. 

132.13  Allowance  of  application  and  issu¬ 

ance  of  final  certificate. 

132.14  Rule  of  approximation  not  per¬ 

mitted. 

Authority:  f  §  132.1  to  132.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  certificates  and 
scrip,  general  regulations,  see  Part  130  of  this 
chapter.  For  general  orders  of  withdrawal, 
see  §§  297.11,  297.12  of  this  chapter.  For  land 
classifications,  see  Part  296  of  this  chapter. 
For  soldiers’  additional  rights,  Alaska,  see 
Part  61  of  this  chapter. 

§  132.1  Persons  entitled  to  soldiers’ 
additional  homestead  rights.  Any  officer, 
soldier,  seaman,  or  marine  who  served 
for  not  less  than  90  days  in  the  Army 
or  Navy  of  the  United  States  during  the 
Civil  War,  receiving  an  honorable  dis¬ 
charge  therefrom,  and  who,  prior  to  June 
22,  1874,  the  date  of  the  adoption  of  the 
Revised  Statutes,  made  a  homestead 
entry  for  less  than  160  acres,  may,  under 
section  2306,  Revised  Statutes  (43  U.  S.  C. 
274),  enter  an  additional  quantity  of 
land  which  added  to  the  previous  entry 
will  not  aggregate  more  than  160  acres. 
This  right  was  extended  by  section  2307, 
Revised  Statutes  (43  U.  S.  C.  278),  to  the 
widow,  if  unmarried,  otherwise  to  the 
minor  orphan  children. 

§  132.2  Right  is  both  inheritable  and 
assignable.  By  the  Supreme  Court  de¬ 
cision  of  November  16,  1925,  in  the  case 
of  Anderson  v.  Clune  (269  U.  S.  140,  70 
L.  ed.  200),  it  was  held  that  the  grant 
vests  a  property  right  in  the  donee,  to 
which  must  be  accorded  the  quality  of 
inheritability  as  well  as  assignability  and 
that  such  right,  if  not  exercised  or  trans¬ 
ferred  by  the  donee,  passes  to  his  estate 
as  other  property,  subject  only  to  the 
exercise  of  the  rights  given  by  section 
2307,  Revised  Statutes  (43  U.  S.  C.  278). 


to  the  widow  and  minor  orphan 
children. 

§  132.3  How  right  may  be  used.  The 
soldier’s  additional  right  may  be  used 
(a)  by  the  soldier  in  his  lifetime  either 
directly  by  entering  the  land  or  indirectly, 
in  his  lifetime,  by  conveying  his  right  to 
entry  to  an  assignee;  or  (b),  similarly, 
by  the  widow,  while  her  status  as  widow 
of  the  soldier  continues;  or  (c) ,  similarly, 
by  the  minor  orphan  children,  during 
their  minority,  acting  through  their  law¬ 
ful  guardian.  In  case  a  soldier  entitled 
to  the  right  dies  without  exercising  it, 
leaving  no  widow  or  minor  orphan  chil¬ 
dren,  the  right  to  entry  vests  in  his  per¬ 
sonal  representative  as  personal  property. 
If  the  right  passes  to  the  soldier’s  widow 
and  she  remarry  or  die  without  exercis¬ 
ing  it,  and  there  be  no  minor  children  of 
the  soldier  then  surviving,  the  right  vests 
in  the  soldier’s  estate;  but  if  the  right 
passes  to  the  minor  children,  it  becomes 
absolute  in  them,  in  no  way  conditioned 
upon  an  appropriation  by  the  guardian 
during  their  minority. 

§  132.4  Residence  and  cultivation  not 
required  of  entryman.  Residence  and 
cultivation  are  not  required  In  the  loca¬ 
tion  of  soldiers’  additional  rights,  either 
by  the  original  beneficiary  or  by  his 
assignee,  no  matter  whether  the  original 
entry  was  perfected  or  abandoned. 

§  132.5  Validity  of  right  not  deter¬ 
mined  in  advance  of  application.  The 
Bureau  of  Land  Management  does  not 
pass  upon  the  question  of  whether  or  not 
an  additional  right  exists  in  the  absence 
of  an  application  to  locate  the  alleged 
right  upon  a  specific  tract  of  land  which 
must  be  accompanied  with  a  record  of 
the  military  service,  description  of  the 
entry  made  prior  to  June  22,  1874,  com¬ 
petent  evidence  showing  identity  of  the 
soldier  with  the  entryman,  that  no  sub¬ 
sequent  entry  has  been  made,  and  that 
the  right  has  not  been  previously  as¬ 
signed.  If  the  right  is  sought  to  be  lo¬ 
cated  by  the  assignee,  appropriate  evi¬ 
dence  must  be  submitted  showing  that  he 
is  entitled  thereto  by  assignment. 

§  132.6  Selection  of  land  and  applica¬ 
tion.  The  owner  of  a  soldiers’  additional 
right  who  desires  to  personally  exercise 
the  same  must  first  select  a  tract  of  land 
and  then  file  formal  application  therefor 
in  the  land  office  for  the  district  in 
which  the  land  desired  is  situated,  ac¬ 
companying  the  same  with  the  evidence 
as  to  existence  and  ownership  of  the 
right  as  indicated  in  §  132.5;  or  if 
the  land  desired  be  located  in  Kansas, 
Michigan,  Mississippi,  or  Wisconsin,  or 
other  public-land  State  in  which  there  is 
no  land  office,  the  application  and 
accompanying  evidence  must  be  filed  in 
the  Bureau  of  Land  Management, 
Washington  25,  D.  C. 

§  132.7  Form  prescribed  for  applica¬ 
tions.  The  required  nonmineral  and 
nonoccupancy  statements  are  embodied 
in  Form  4-008a,  prescribed  for  soldiers’ 
additional  applications. 

§  132.8  Action  on  applications,  (a) 
Where  an  application  to  locate  soldiers’ 
additional  rights  under  sections  2306  and 
2307,  Revised  Statutes  (43  U.  S.  C.  274, 
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,78),  is  held  for  rejection,  and  the  appli¬ 
cant  accepts  the  holding  and  files  a  sub¬ 
stitute  soldiers’  additional  right,  such 
substitute  right  should  be  accompanied 
by  a  formal  application  (Form  4-008a), 
(iuly  executed.  The  substitution 
amounts  to  a  waiver  of  all  rights  under 
the  rejected  application.  Publication 
and  posting  must  be  made  as  required  by 
Part  130  of  this  chapter,  except  in 
Alaska,  where  publication  and  posting 
must  be  made  in  accordance  with  section 
10,  act  of  May  14,  1898  (30  Stat.  413; 

48  U.  S.  C.  359),  and  §61.13.  The 
above  covers  cases  in  which  the  entire 
right  has  been  held  to  be  invalid,  and 
has  no  bearing  whatever  on  the  so-called 
“combination”  cases.  Where  a  part  of 
a  combination  of  rights  is  held  to  be  in¬ 
valid  and  new  rights  substituted  there¬ 
for,  a  formal  application  (Form  4-008a) 
should  not  be  filed. 

(b)  No  such  application  should  be  re¬ 
ceived  by  the  manager  unless  accom¬ 
panied  by  evidence  of  the  right,  or  by  a 
reference  to  the  case,  by  land  office,  serial 
number  and  description  of  the  land,  con¬ 
taining  such  evidence. 

§132.9  Assignment  of  undivided  in¬ 
terests.  (a)  If  one  claiming  a  portion 
of  a  soldier’s  additional  right  as  the  heir 
of  a  soldier  furnishes  convincing  proof 
of  his  heirship,  the  names  of  the  other 
heirs,  and  that  there  are  no  debts  due  by 
the  estate  of  the  soldier,  his  application 
to  locate  his  portion  of  the  right,  or  an 
assignment  thereof,  will  be  recognized. 

(b)  A  soldier’s  additional  right  not  ex¬ 
ercised  (or  assigned)  by  the  soldier,  nor 
by  his  widow  during  widowhood,  in  the 
absence  of  minor  children,  descends  to 
those  who  are  his  heirs  under  the  laws 
of  the  State  of  his  domicile  at  the  time 
of  his  death,  and,  in  making  proof  of  the 
undivided  interest  to  be  located  or  as¬ 
signed,  the  applicant  will  be  required  to 
furnish  evidence  showing  the  succession 
in  the  same  manner  as  in  the  case  of 
estates  generally. 

§  132.10  Certificates  issued  prior  to 
August  18, 1894.  All  certificates  of  right 
regularly  issued  by  the  General  Land  Of¬ 
fice  prior  to  August  18, 1894,  showing  that 
the  parties  named  therein  are  entitled  to 
uiake  soldiers’  additional  homestead  en¬ 
tries,  are  declared  to  be  valid  by  the  act 
of  said  date  (28  Stat.  397;  43  U.  S.  C.  276), 
notwithstanding  any  attempted  sale  or 
transfer.  The  said  act  provides  that, 
where  such  certificates  had  been  or  might 
thereafter  be  sold  or  transferred,  the  sale 
or  transfer  thereof  shall  not  be  regarded 
as  invalidating  the  right,  but  the  same 
shall  be  good  and  valid  in  the  hands  of 
bona  fide  purchasers  for  value,  and  that 
all  entries  made  by  such  purchasers 
therewith  shall  be  approved  and  patent 
shall  issue  in  the  name  of  the  assignees, 
^fore  the  approval  of  such  entries  for 
Patent  the  transferee  must  file  satisfac- 
°ry  proof  of  ownership  and  of  bona  fide 
Purchase  for  value. 

§  132.11  Transfer  and  assignment  of 
recertified  rights,  (a)  The  transfer  and 
assignment  of  soldiers’  additional  rights 
recertified  to  owners  and  bona  fide  pur¬ 
chasers  under  the  act  of  August  18,  1894 
'-“  Stat.  397;  43  U.  S.  C.  276),  may  be 
written  or  printed  upon  a  separate  sheet 
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or  sheets  of  paper  to  be  securely  attached 
to  the  certificate. 

(b)  The  assignments  may  be  made  in 
accordance  with  the  forms  printed  in  30 
L.  D.  604,  605,  or  their  substantial  equiva¬ 
lents. 

§  132.12  Attestation  and  acknowledg¬ 
ment  of  recertified  rights.  Each  assign¬ 
ment  of  a  recertified  right  must  be  at¬ 
tested  by  two  witnesses  and  duly  ac¬ 
knowledged  before  some  officer  author¬ 
ized  to  take  acknowledgments  of  deeds  in 
the  county  or  district  wherein  the  assign¬ 
ment  is  made,  who  shall  certify  that  the 
assignor  is  well  known  to  such  officer, 
that  he  is  the  identical  person  to  whom 
the  soldier’s  additional  right  wras  recerti¬ 
fied,  and  who  executes  the  assignments 
thereof. 

§  132.13  Allowance  of  application  and 
issuance  of  final  certificate.  A  soldier’s 
additional  application  does  not  segregate 
the  land  nor  prohibit  the  filing  of  other 
applications  for  such  land  until  after  its 
allowance.  The  entry  and  final  certifi¬ 
cate  should  bear  the  same  date.  The 
manager  after  collecting  the  fee  and  the 
original  and  final  commissions  will  issue 
final  certificate. 

§  132.14  Rule  of  approximation  not 
permitted.  The  rule  of  approximation 
will  not  be  permitted  in  the  location  of 
soldiers’  additional  homestead  rights 
whether  in  their  entirety,  partly,  or  in 
combination  with  other  rights  or  parts 
thereof. 


Part  133 — Scrip 

ASSIGNMENT  AND  USE  OF  SCRIP  1 

Sec. 

133.1  Valentine  scrip. 

133.2  Supreme  Court  scrip. 

133.3  Surveyor  General  scrip. 

Authority:  §§  133.1  to  133.3  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  certificates  and 
script,  Alaska,  see  Part  61  ol  this  chapter.  For 
general  orders  of  withdrawal,  see  §§  297.11, 
297.12  of  this  chapter.  For  land  classifica¬ 
tions,  see  Part  296  of  this  chapter. 

§  133.1  Valentine  scrip,  (a)  In  re¬ 
ceiving  applications  to  file,  or  locate, 
scrip  issued  by  the  General  Land  Office 
(now  the  Bureau  of  Land  Management) 
to  Thomas  B.  Valentine,  under  the  act 
of  April  5,  1872  (17  Stat.  649),  the  man¬ 
ager  will  be  governed  by  the  following 
instructions : 

(b)  By  the  terms  of  the  act,  and 
by  the  face  of  the  scrip  itself,  such  scrip 
is  applicable  to  any  ‘‘unoccupied  and 
unappropriated  public  lands  of  the 
United  States  not  mineral.” 

(c)  The  scrip  may  be  located  by  the 
said  Thomas  B.  Valentine  or  his  legal 
assignees. 

(d)  By  the  location  of  Valentine  scrip 
upon  a  legal  subdivision  of  the  public 
land  of  less  area  than  that  called  for  by 
the  scrip,  the  locator  does  not  waive  or 
surrender  his  right  to  the  excess  or  un¬ 
used  portion  thereof  (31  L.  D.  259). 


1  Public  land  withdrawn  by  Executive  orders 
Nos.  6910  and  6964  of  November  26,  1934  and 
February  5,  1935,  respectively.  Is  not  subject 
to  location  with  scrip  until  such  location  Is 
authorized  by  classification.  See  Part  296 
and  §§  297.11  and  297.12  of  this  chapter. 


(e)  When  application  is  made  to  file 
the  said  scrip  upon  unsurveyed  land,  a 
description  by  metes  and  bounds,  to¬ 
gether  with  a  map  or  diagram  of  the  tract 
applied  for  must  be  filed  with  the  appli¬ 
cation.  In  such  cases,  the  scrip,  with 
the  accompanying  papers  as  aforesaid, 
will  be  forwarded  to  the  Bureau  of  Land 
Management.  Within  3  months  from 
the  date  of  the  receipt  by  the  manager 
of  the  official  plat  of  survey  of  the  said 
township,  the  party  who  may  have  filed 
the  said  scrip  will  be  required  to  desig¬ 
nate  upon  the  official  plat  the  specific 
subdivision  embraced  in  the  said  filing, 
whereupon  the  location  thereof  will  be 
consummated.  Should  the  applicant  fail 
to  so  adjust  within  the  specified  3  months, 
the  manager  will  immediately  thereafter 
proceed  to  adjust  the  filing. 

(f)  The  fees  of  the  manager  for  the 
filing  and  location  of  the  said  scrip  will 
be  $1  on  each  piece  of  scrip  filed,  and  the 
same  amount  on  each  piece  located. 

§  133.2  Supreme  Court  scrip,  (a)  In 
pursuance  of  the  provisions  of  the  acts 
of  June  22,  1860  (12  Stat.  85),  March  2, 
1867  (14  Stat.  544),  June  10,  1872  (17 
Stat.  378),  and  January  28,  1879  (20 
Stat.  274;  43  U.  S.  C.  1155),  scrip  was 
issued  by  the  General  Land  Office  (now 
the  Bureau  of  Land  Management) ,  the 
several  certificates  of  which,  represent¬ 
ing  various  quantities  of  land,  according 
to  the  circumstances  of  the  respective 
cases,  may,  under  the  second  section  of 
the  act  of  January  28,  1879,  be  received 
from  actual  settlers  in  payment  of  pre¬ 
emption  claims,  or  in  commutation  of 
homestead  claims,  even  where  the  same 
embrace  lands  subject  to  entry  at  the 
double  minimum  price  of  $2.50  per  acre, 
in  the  same  manner  and  to  the  same 
extent  as  is  authorized  by  law  in  the  case 
of  military  bounty  land  warrants.  But 
the  law  authorizes  no  fees  to  be  collected 
by  the  managers  on  account  of  locations 
made  with  this  scrip. 

(b)  When  such  scrip  is  presented  in 
payment  of  a  preemption  claim  composed 
of  lands  subject  to  entry  at  $2.50  per  acre, 
the  preemptor,  in  addition  to  the  scrip 
surrendered,  will  be  required  to  pay  in 
cash  the  difference  between  the  value  of 
said  scrip  at  $1.25  per  acre,  and  that  of 
the  tract  embraced  in  his  claim;  or  to 
surrender  additional  scrip;  thus  160  acres 
of  double-minimum  land  may  be  paid 
for  by  the  surrender  of  one  piece  of  scrip 
for  160  acres,  and  the  payment  of  $200, 
or  by  the  surrender  of  two  pieces  of 
scrip  for  160  acres  each,  or  one  piece 
for  320  acres.  If  the  value  of  the  scrip 
should  exceed  that  of  the  lands  entered 
therewith,  the  preemptor  will  receive  no 
repayment  thereof  from  the  United 
States;  but  if  the  land,  at  its  rated  price, 
should  exceed  the  scrip  in  value,  such 
excess  must  be  paid  by  the  locator  with 
cash. 

(c)  By  the  first  section  of  that  act 
(20  Stat.  274;  43  U.  S.  C.  1155)  it  is 
declared  that  this  scrip  is  assignable  by 
deed  or  instrument  of  writing  according 
to  the  form  and  pursuant  to  regulations 
prescribed  pursuant  thereto,  ‘‘so  as  to 
vest  the  assignee  with  all  the  rights  of 
the  original  owners  of  the  scrip.”  With 
regard  to  such  form  and  regulations,  the 
following  is  prescribed; 
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RULES  AND  REGULATIONS 


(1)  Entries  with  this  scrip  must  be 
made  by  the  confirmee  or  confirmees 
named  in  the  scrip,  or  his  or  their  duly 
authorized  attorney,  in  the  name  of  such 
confirmee  or  confirmees,  or  by  the 
assignee  or  assignees  of  such  confirmee 
or  confirmees,  or  his  or  their  duly  author¬ 
ized  attorney  in  the  name  of  such 
assignee  or  assignees. 

(2)  Each  assignment  must  be  attested 
by  one  or  more  subscribing  witnesses; 
the  mark  of  a  witness  will  not  be  re¬ 
spected.  Parties  in  interest  as  assignees 
are  not  recognized  as  legal  attesting  wit¬ 
nesses  to  an  assignment,  neither  can  an 
officer  take  an  acknowledgment  of  an 
assignment  to  himself. 

(3)  The  execution  of  assignments  is 
required  to  be  acknowledged  by  the  as¬ 
signor,  in  the  presence  of  a  manager  of  a 
land  office,  a  judge  or  clerk  of  a  court  of 
record  when  authorized  to  take  acknowl¬ 
edgments,  a  notary  public,  justice  of 
the  peace,  a  commissioner  of  deeds  resi¬ 
dent  in  the  State  from  which  he  derives 
his  appointment,  or  a  commissioner  of  a 
circuit  court  of  the  United  States,  who 
shall  certify  to  the  fact  of  the  acknowl¬ 
edgment  and  to  the  identify  of  the  as¬ 
signor,  and  the  official  seal  of  said  court, 
notary  public  or  commissioner,  shall  be 
affixed  to  the  certificate.  When  the  ac¬ 
knowledgment  is  taken  before  a  justice 
of  the  peace  or  other  officer  without  an 
official  seal  (except  a  manager  of  a  land 
office) ,  it  must  be  accompanied  by  an  ad¬ 
ditional  certificate,  under  seal  of  the 
proper  authority,  establishing  the  official 
character  of  the  person  before  whom  the 
acknowledgment  was  made,  and  the 
genuineness  of  his  signature. 

(4)  Powers  of  attorney  must  be  ac¬ 
knowledged  in  like  manner. 

(5)  Assignments  executed  by  unmar¬ 
ried  females  must  be  accompanied  by 
evidence  that  they  have  attained  the  age 
of  21  years;  and  when  married  women 
assign,  their  husbands  must  unite  with 
them  in  making  the  transfer. 

(6)  When  assignments  are  executed  by 
a  commissioner  or  other  designated  per¬ 
son,  alleged  to  be  acting  under  a  decree 
of  court,  there  must  be  procured  and 
filed  in  the  Bureau  of  Land  Management 
a  duly  certified  copy  of  such  decree,  in 
which  all  the  proceedings  had  in  the  case 
should  be  recited,  and  from  which  it  must 
appear  that  due  notice  of  the  pending 
suit  had  been  given,  by  publication  or 
otherwise,  to  all  the  parties  interested. 

(7)  When  the  assignment  of  this  scrip 
is  executed  in  a  foreign  country,  and  the 
acknowledgment  thereof  taken  by  an 
officer  authorized  by  the  laws  thereof  to 
perform  such  duties,  the  attestation  of 
the  American  consul  in  such  country 
should  h£  obtained  as  to  the  official  char¬ 
acter  and  genuineness  of  the  signature 
of  the  person  before  whom  the  acknowl¬ 
edgment  of  the  said  assignment  was 
made,  or  if  the  official  character,  etc., 
of  such  foreign  magistrate,  is  attested 
by  a  consular  agent  of  such  foreign  gov¬ 
ernment  residing  in  this  country,  his  of¬ 
ficial  character  must  be  certified  by  the 
diplomatic  representative  of  such  govern¬ 
ment  in  the  United  States. 

(8)  When  such  assignments  are  exe¬ 
cuted  in  a  foreign  language,  duly  au¬ 
thenticated  translations  thereof  must  be 


furnished.  Secretaries  of  legation  and 
consular  officers  of  the  United  States  are 
authorized  to  take  acknowledgments,  but 
they  must  certify  the  same  under  their 
official  seals. 

(9)  When  the  persons  named  as  con¬ 
firmees  are  described  in  the  scrip  as  be¬ 
ing  minors,  their  assignment  thereof 
must  be  accompanied  by  satisfactory  evi¬ 
dence  that  they  had  attained  their 
majority  at  the  date  of  the  transfer. 

(10)  When  an  assignment  has  been 
executed  and  witnessed  but  not  acknowl¬ 
edged,  it  may  be  proved  in  open  court, 
but  a  certified  transcript  of  the  proceed¬ 
ings  in  the  case  must  be  filed  in  the 
Bureau  of  Land  Management.  When, 
however,  such  assignment  has  not  been 
properly  attested,  it  must  be  made 
anew. 

(11)  For  general  forms  of  assignment, 
and  of  powers  of  attorney  and  acknowl¬ 
edgement,  see  forms  in  volume  2,  Copp’s 
Public  Land  Laws,  1882,  pp.  996-999.  In 
cases  where  the  assignments,  powers,  or 
acknowledgments  are  written  or  printed 
and  signed  on  the  back  of  the  certificate, 
the  words,  "the  within  certificate"  may 
be  used  instead  of  the  full  description  of 
such  certificate  provided  for  in  these 
forms. 

(12)  It  will  not  be  practicable  in  all 
cases  to  attach  the  assignment  or  power 
of  attorney  to  each  certificate  of  location, 
and  it  will  not  be  required  by  the  Bureau 
of  Land  Management. 

(13)  When  a  single  assignment  or 
power  of  attorney  covers  a  number  of 
certificates,  such  assignment  or  power 
may  be  filed  in  the  Bureau  of  Land  Man¬ 
agement  and  will  be  referred  to  in  per¬ 
fecting  the  assignment  of  any  of  the 
certificates  named  therein. 

(14)  Upon  the  application  of  any  as¬ 
signee  of  this  scrip,  accompanied  by  the 
scrip  and  papers  in  his  possession  rela¬ 
tive  to  the  assignment  thereof,  the 
Bureau  of  Land  Management  will  exam¬ 
ine  said  scrip  and  assignments,  and  such 
assignments  thereof  as  are  found  on  the 
files  of  the  Bureau  of  Land  Management, 
and  if  the  scrip  be  found  free  from  objec¬ 
tions,  and  the  assignments  sufficient  in 
form,  a  certificate  of  approval  of  such 
scrip  and  the  assignments  thereof,  will 
be  attached  by  the  Bureau  of  Land  Man¬ 
agement  to  the  scrip  thus  submitted. 

(15)  Each  piece  of  scrip  thus  trans¬ 
mitted  to  the  Bureau  of  Land  Manage¬ 
ment  must  be  accompanied  by  the  sum 
of  $1,  the  legal  fee  for  a  certificate  of 
verification. 

§  133.3  Surveyor  General  scrip.  The 
fourth  section  of  the  act  of  January  28, 
1879  (20  Stat.  275;  43  U.  S.  C.  1155)  de¬ 
clares  that  its  provisions  respecting  the 
assignment  and  patenting  of  scrip  and 
its  application  to  preemption  and  home¬ 
stead  claims  shall  apply  to  the  indemnity 
certificates  of  location  provided  for  in  the 
act  of  June  2,  1858  (11  Stat.  294),  en¬ 
titled  “An  act  to  provide  for  the  location 
of  certain  confirmed  private-land  claims 
in  the  State  of  Missouri,”  and  for  other 
purposes.  The  general  principles  laid 
down  in  §  133.2  with  regard  to  scrip  is¬ 
sued  under  the  act  of  June  22,  1860,  are 
applicable  to  the  class  of  certificates  is¬ 
sued  under  the  act  of  June  2,  1858,  and 
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the  managers  will  be  governed  thereby  jn 
dealing  with  any  of  the  latter  presented 
for  location.  The  same  forms  may  be 
used,  with  such  alterations  in  them  as 
may  be  necessary  to  adapt  them  to  the 
cases  in  hand. 


SUBCHAPTER  E — CITIZENSHIP 

Part  137 — Evidence  of  Naturalization 

Required  to  Establish  Citizenship  in 

Public  Land  Cases  1 

Sec. 

137.1  Evidence  of  citizenship  status. 

137.2  Statement  required  of  married  women 

and  widows. 

Authority:  5§  137.1  and  137.2  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  137.1  Evidence  of  citizenship  status .’ 

(a)  In  cases  where  proof  of  citizenship 
status  is  required,  the  manager  may  ac¬ 
cept  a  statement  of  the  applicant  giving 
the  facts  as  to  such  status,  which  state¬ 
ment  should  include  the  date  of  the  al¬ 
leged  naturalization  or  declaration  of  in¬ 
tention,  the  title  and  location  of  the 
court  in  which  instituted,  and,  when 
available,  the  number  of  the  document 
in  question,  if  the  proceeding  has  been 
had  since  September  27,  1906.  In  addi¬ 
tion,  in  cases  of  naturalization  prior  to 
September  27, 1906,  there  should  be  given 
the  date  and  place  of  the  applicant's 
birth  and  the  foreign  country  of  which 
he  was  a  citizen  or  subject.  The  citizen¬ 
ship  showing  may  be  incorporated  in  any 
of  the  forms  prescribed  for  use  in  con¬ 
nection  with  the  entry  of  public  lands. 
Where  the  necessary  data  have  been 
given,  the  manager  will  accept  same  and 
proceed  with  the  case. 

(b)  The  manager  may  accept  the  fol¬ 
lowing  evidence  of  a  party's  citizenship 
status,  where  proof  of  such  status  is  re¬ 
quired: 

(1)  A  declaration  of  intention  to  be¬ 
come  a  citizen  of  the  United  States  exe¬ 
cuted  not  more  than  seven  years  prior  to 
the  date  of  the  filing  of  the  public  land 
application  (a  declaration  more  than 
seven  years  old  is  invalid) ;  or 

(2)  An  acknowledgment  from  the 
clerk  of  court  (Immigration  and  Natu¬ 
ralization  Service  Form  N-414)  of  the 
filing  of  a  petition  for  naturalization;  or 

(3)  An  original  certificate  of  naturali¬ 
zation  or  duplicate  issued  by  the  Immi¬ 
gration  and  Naturalization  Service  in 
lieu  of  one  lost,  mutilated  or  destroyed. 

(c)  Any  document  listed  in  this  para¬ 
graph  will  be  returned  by  the  Bureau  of 
Land  Management  to  the  party  entitled 
thereto,  as  soon  as  it  has  served  the  pur¬ 
pose  for  which  it  is  submitted. 

§  137.2  Statement  required  of  mar¬ 
ried  women  and  widows,  (a)  A  married 
woman,  or  widow,  who  is  required  to  fur¬ 
nish  evidence  of  citizenship  in  this  coun¬ 
try  in  connection  with  an  application  or 
entry  under  the  public  land  laws  must 
furnish  a  statement  showing  the  facts 


1  This  part  does  not  deal  with  establishing 
citizenship  by  birth. 

*  18  U.  S.  C.  1001  makes  it  a  crime  for  an? 
person  knowingly  and  wilfully  to  make  w 
any  department  or  agency  of  the  Unitw 
States  any  false,  fictitious  or  fraudulen 
statements  or  representations  as  to  any 
ter  within  its  Jurisdiction. 
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Thursday,  December  23,  1954 

Upon  which  she  bases  her  claim  to  such 

citizenship.* 

(1)  A  married  woman  must  show  the 
date  of  her  marriage  if  both  she  and 
her  husband  are  not  native  born. 

(2)  A  widow  must  show  the  date  of 
her  marriage  and  the  date  of  the  death 
of  the  husband. 

(3)  If  a  married  woman  or  widow 
claims  citizenship  through  her  husband, 
she  must  show  the  facts  as  to  his  citizen¬ 
ship  and  that  they  were  married  prior  to 
September  22,  1922.  If  he  acquired  such 
citizenship  by  naturalization,  satisfac¬ 
tory  evidence  of  the  naturalization  must 
be  furnished  in  the  manner  provided  by 
{137.1. 

(4)  If  applicant  was  married  prior  to 
March  3,  1931,  she  must  show  the  facts 
as  to  her  husband’s  citizenship.  An  ap¬ 
plicant  who  married  on  or  after  March 
3, 1931,  need  not  make  any  showing  as 
to  the  citizenship  of  her  husband. 

(b)  An  applicant  who  claims  citizen¬ 
ship  through  her  own  naturalization 
separate  and  apart  from  the  naturaliza¬ 
tion  of  the  husband  or  who  bases  her 
right  to  file  a  particular  application  on 
the  filing  by  herself  of  a  declaration  of 
intention  to  become  a  citizen  must  in  the 
manner  provided  by  §  137.1,  furnish 
satisfactory  evidence  of  her  naturaliza¬ 
tion  or  of  the  filing  of  the  declaration. 

(c)  An  applicant  who  fails  to  make  the 
showing  required,  as  stated,  should  be 
allowed  30  days  from  receipt  of  notice 
within  which  to  do  so,  or  to  appeal. 


SUBCHAPTER  F — COLOR  OF  TITLE  AND 
RIPARIAN  CLAIMS 

Part  140 — General  Regulations  Gov¬ 
erning  Color-of-Title  Claims 

Sec. 

140.1  Statutory  authority. 

140.2  Definition. 

1403  Classes  of  claims. 

140.4  Who  may  apply. 

140.5  Description  of  lands  applied  for. 

140.6  Application. 

140.7  Presentation  and  verification  of  fac¬ 

tual  statements. 

140.8  Minerals. 

140.9  Price  of  land. 

140.10  Acreage  limitation. 

140.11  Payment. 

140.12  Publication;  protests. 

Authority:  5  5  140.1  to  140.12  issued  under 
R  S.2478;  43  U.  S.  C.  1201. 

5 140.1  Statutory  authority.  The  act 
of  December  22,  1928  (45  Stat.  1069),  as 
amended  by  the  act  of  July  28,  1953  (67 
Stat.  227;  43  U.  S.  C.  1068,  1068a),  au¬ 
thorizes  the  issuance  of  patent  for  not 
to  exceed  160  acres  of  public  lands  held 
under  claim  or  color  of  title  of  either 
°f  the  two  classes  described  in  §  140.3, 
upon  payment  of  the  sale  price  of  the 
land. 

I  §  140.2  Definition.  “The  act”,  when 
in  this  part,  means  the  act  of  De- 
j cember  22,  1928  (45  Stat.  1069;  43  U.  S.  C. 

'See  sec.  3.  act  of  March  2,  1907  (34  Stat. 
««).  act  of  September  22,  1922  (42  Stat. 
Fl>.  act  of  March  3,  1931  (46  Stat.  1511), 
P1  the  act  of  June  25,  1936  (49  Stat.  1917), 

7ivfnended  by  the  act  of  July  2-  1940  t54  Stat- 
Lt’  and  6ectlon  317  (b)  of  the  Nationality 
act  of  1940  (  54  Stat.  1146-1147,  8  U.  S.  C.  717) . 


1068,  1068a),  as  amended  by  the  act  of 
July  28,  1953  (67  Stat.  227,  43  U.  S.  C. 
1068a). 

§  140.3  Classes  of  claims.  The  claims 
recognized  by  the  act  will  be  referred  to 
in  this  part  as  claims  of  class  1,  and 
claims  of  class  2.  A  claim  of  class  1  is 
one  which  has  been  held  in  good  faith 
and  in  peaceful,  adverse  possession  by  a 
claimant,  his  ancestors  or  grantors, 
under  claim  or  color  of  title  for  more 
than  20  years,  on  which  valuable  im¬ 
provements  have  been  placed,  or  on 
which  some  part  of  the  land  has  been 
reduced  to  cultivation.  A  claim  of  class 
2  is  one  which  has  been  held  in  good 
faith  and  in  peaceful,  adverse  possession 
by  a  claimant,  his  ancestors  or  grantors, 
under  claim  or  color  of  title  for  the  pe¬ 
riod  commencing  not  later  than  Janu¬ 
ary  1,  1901,  to  the  date  of  application, 
during  which  time  they  have  paid  taxes 
levied  on  the  land  by  State  and  local 
governmental  units. 

§  140.4  Who  may  apply.  Any  indi¬ 
vidual,  group,  or  corporation  authorized 
to  hold  title  to  land  in  the  State  and 
who  believes  he  has  a  valid  claim  under 
color  of  title  may  make  application. 

§  140.5  Description  of  lands  applied 
for.  Application  under  the  act  may  be 
made  for  surveyed  or  unsurveyed  lands. 
If  unsurveyed,  the  description  must  be 
sufficiently  complete  to  identify  the  lo¬ 
cation,  boundary,  and  area  of  the  land 
and,  if  possible,  the  approximate  de¬ 
scription  or  location  of  the  land  by  sec¬ 
tion,  township,  and  range.  If  unsur¬ 
veyed  land  is  claimed,  final  action  will 
be  suspended  until  the  plat  of  survey  has 
been  officially  filed. 

§  140.6  Application,  (a)  An  applica¬ 
tion  for  a  claim  of  class  1  or  of  class  2 
must  be  filed  in  duplicate  on  Form 
4-1250.1  It  must  be  filed  with  the  land 
office  for  the  district  in  which  the  land 
is  situated,  or,  if  there  is  no  land  office 
for  the  district  in  which  the  land  is  sit¬ 
uated,  with  the  Bureau  of  Land  Manage¬ 
ment,  Washington  25,  D.  C„  except 
applications  for  lands  in  North  or  South 
Dakota  shall  be  filed  in  the  land  office 
at  Billings,  Montana,  applications  for 
lands  in  Nebraska  and  Kansas  shall  be 
filed  in  the  land  office  at  Cheyenne, 
Wyoming,  and  for  lands  in  Oklahoma  in 
the  land  office  at  Santa  Fe,  New  Mexico. 

(b)  Every  application  must  be  accom¬ 
panied  by  a  filing  fee  of  $10,  which  will 
be  nonreturnable. 

(c)  The  application  must  be  in  type¬ 
written  form,  or  in  legible  handwriting, 
and  it  must  be  completely  executed  and 
signed  by  the  applicant.* 

(d)  Every  applicant  must  furnish  in¬ 
formation  required  in  the  application 
form  concerning  improvements,  cultiva¬ 
tion,  conveyances  of  title,  taxes,  and  re¬ 
lated  matters. 


i  Filed  with  the  Federal  Register  Division 
as  part  of  the  original  document. 

*  18  U.  S.  C.  1001  makes  It  a  crime  for 
any  person  knowingly  and  willfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
matter  within  Its  Jurisdiction. 


§  140.7  Presentation  and  verification 
of  factual  statements,  (a)  Information 
relating  to  all  record  and  nonrecord  con. 
veyances,  or  to  nonrecord  claims  of  title, 
affecting  the  land  shall  be  itemized  on 
Form  4-1251.1  The  statements  of  record 
conveyances  must  be  certified  by  the 
proper  county  official  or  by  an  abstractor. 
The  applicant  may  be  called  upon  to  sub¬ 
mit  documentary  or  other  evidence  re¬ 
lating  to  conveyances  or  claims.  Ab¬ 
stracts  of  title  or  other  documents  which 
are  so  requested  W’ill  be  returned  to  the 
applicant. 

(b)  Applicants  for  claims  of  class  2 
must  itemize  all  information  relating  to 
tax  levies  and  payments  on  the  land  on 
Form  4-1252,1  which  must  be  certified  by 
the  proper  county  official  or  by  an 
abstractor. 

§  140.8  Minerals,  (a)  Any  applicant 
who  satisfied  all  requirements  for  a 
claim  of  class  1  or  of  class  2  commencing 
not  later  than  January  1,  1901,  to  the 
date  of  application  and  who  so  requests 
in  the  application  will  receive  a  patent 
conveying  title  to  all  other  minerals 
except: 

(1)  Any  minerals  which,  at  the  time  of 
approval  of  the  application,  are  embraced 
by  an  outstanding  mineral  lease  or 

(2)  Any  minerals  for  which  the  lands 
have  been  placed  in  a  mineral  with¬ 
drawal. 

All  other  patents  will  reserve  all  minerals 
to  the  United  States. 

(b)  All  mineral  reservations  will  in¬ 
clude  the  right  to  prospect  for,  mine,  and 
remove  the  same  in  accordance  with 
applicable  law, 

§  140.9  Price  of  land.  The  land  ap¬ 
plied  for  will  be  appraised  on  the  basis  of 
its  fair  market  value  at  the  time  of  ap¬ 
praisal.  However,  in  determination  of 
the  price  payable  by  the  applicant,  value 
resulting  from  improvements  or  develop¬ 
ment  by  the  applicant  or  his  predecessors 
in  interest  will  be  deducted  from  the 
appraised  price,  and  consideration  will 
be  given  to  the  equities  of  the  applicant. 
In  no  case  will  the  land  be  sold  for  less 
than  $1.25  per  acre. 

§140.10  Acreage  limitation.  No  pat¬ 
ent  will  be  issued  pursuant  to  an  applica¬ 
tion  under  the  act  which  exceeds  160 
acres. 

§  140.11  Payment.  Applicant  will  be 
required  to  make  payment  of  the  sale 
price  of  the  land  within  the  time  stated 
in  the  request  for  payment. 

§  140.12  Publication;  protests,  (a) 
The  applicant  will  be  required  to  publish 
once  a  week  for  four  consecutive  weeks 
in  accordance  with  §  106.14  of  this  chap¬ 
ter,  at  his  expense,  in  a  designated  news¬ 
paper  and  in  a  designated  form,  a  notice 
allowing  all  persons  claiming  the  land 
adversely  to  file  in  the  office  specified  in 
§  140.6,  their  objections  to  the  issuance 
of  patent  under  the  application.  A  pro- 
testant  must  serve  on  the  applicant  a 
copy  of  the  objections  and  furnish  evi¬ 
dence  of  such  service. 

(b)  The  applicant  must  file  a  state¬ 
ment  of  the  publisher,  accompanied  by  a 
copy  of  the  notice  published,  showing 
that  publication  has  been  had  for  the 
required  time. 
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Part  141 — Color  of  Title  and  Riparian 
Claims  Applicable  to  Particular 
States 

COLOR  OP  TITLE  CLAIMS,  NEW  MEXICO,  CONTIG¬ 
UOUS  TO  SPANISH  OR  MEXICAN  GRANTS 

Sec. 

141.1  Statutory  authority. 

141.2  Application  and  purchase  price  re¬ 

quired. 

141.3  Form  of  application. 

141.4  Contents  of  application;  evidence  re¬ 

quired. 

141.5  E  idence  of  citizenship  required. 

141.6  Evidence  as  to  acreage  claimed. 

141.7  Publication  and  posting  of  notice. 

141.8  Issuance  of  final  certificate  with 

reservation  of  minerals. 

ERRONEOUSLY  MEANDERED  LANDS,  ARKANSAS 

141.9  Statutory  authority. 

141.10  Applications. 

141.11  Appraisal  of  land. 

141.12  Purchase  price  required. 

141.13  Publication  and  posting. 

141.14  Final  certificate. 

ERRONEOUSLY  MEANDERED  LANDS,  LOUISIANA 

141.15  Statutory  authority. 

-141.16  Applications. 

141.17  Appraisal  of  land;  purchase  price  re¬ 

quired. 

141.18  Publication  and  posting;  final  cer¬ 

tificate  to  issue  with  reservation  of 
minerals. 

ERRONEOUSLY  MEANDERED  LANDS,  WISCONSIN 

141.19  Statutory  authority. 

141.20  Form  of  application. 

141.21  Contents  of  application. 

141.22  Appraisal  of  lands. 

141.23  Purchase  price,  publication  and  post¬ 

ing  required. 

141.24  Final  certificate;  approval  for  pat¬ 

enting. 

COLOR  OF  TITLE  CLAIMS,  MICHIGAN 

141.25  Statutory  authority;  applications: 

reservation  of  coal  and  other 
minerals  not  required. 

Cross  References:  For  general  orders  of 
withdrawal,  see  §5  297.11,  297.12  of  this  chap¬ 
ter.  For  land  classifications,  see  Part  296  of 
this  chapter. 

COLOR  OF  TITLE  CLAIMS,  l.BW  MEXICO,  CON¬ 
TIGUOUS  TO  SPANISH  OR  MEXICAN  GRANTS 

Authority:  §§  141.1  to  141.8  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  141.1  Statutory  authority.  The  act 
of  February  23,  1932  (47  Stat.  53;  43 
U.  S.  C.  178),  authorizes  the  Secretary 
of  the  Interior  in  his  discretion  to  issue 
patents,  upon  the  payment  of  $1.25  per 
acre,  for  not  more  than  160  acres  of  pub¬ 
lic  land,  where  such  land  is  contiguous 
to  a  Spanish  or  Mexican  land  grant,  and 
where  such  land  has  been  held  in  good 
faith  and  in  peaceful,  adverse  possession 
by  a  citizen  of  the  United  States,  his 
ancestors  or  grantors,  for  more  than  20 
years  under  claim  or  color  of  title  and 
where  valuable  improvements  have  been 
placed  on  such  land,  or  some  part  thereof 
has  been  reduced  to  cultivation.  The  act 
further  provides  that  where  the  land  is 
in  excess  of  160  acres,  the  Secretary  may 
determine  the  160  acres  to  be  patented 
under  the  act.  Under  the  said  act  the 
coal  and  all  other  minerals  in  the  land 
are  reserved  to  the-  United  States  and 
shall  be  subject  to  sale  or  disposal  under 
applicable  leasing  and  mineral  land  laws 
of  the  United  States. 

§  141.2  Application  and  purchase 
price  required.  Applications  under  the 


act  of  February  23,  1932  must  be  filed 
with  the  manager  of  the  land  office  at 
Santa  Fe,  New  Mexico,  and  should 
be  accompanied  by  payment  of  the  pur¬ 
chase  price  of  the  land  applied  for  at  the 
rate  of  $1.25  per  acre. 

§  141.3  Form  of  application .*  No  spe¬ 
cial  form  of  application  is  provided.  The 
application  should  be  in  typewritten  form 
or  in  legible  handwriting  and  must  be 
corroborated  by  at  least  two  disinterested 
persons  having  actual  knowledge  of  the 
facts  alleged  therein. 

§  141.4  Contents  of  application;  evi¬ 
dence  required.  Applicants  desiring  to 
take  advantage  of  the  benefits  of  the  act 
of  February  23,  1932  must  show  the  fol¬ 
lowing  matters  in  their  applications; 

(a)  Full  name  and  post-office  address 
of  the  applicant  and  whether  married 
or  single. 

(b)  Description  of  the  land  for  which 
patent  is  desired.  If  surveyed,  the  land 
should  be  described  by  legal  subdivision, 
section,  township,  and  range.  If  unsur¬ 
veyed,  the  land  should  be  described  by 
metes  and  bounds. 

(c)  That  the  land  applied  for  is  con¬ 
tiguous  to  a  Spanish  or  Mexican  land 
grant.  The  grant  should  be  identified  by 
name,  number,  patentee  or  description  of 
land  involved.  The  points  or  places  at 
which  the  land  applied  for  is  contiguous 
to  the  Spanish  or  Mexican  land  grant, 
must  be  clearly  shown. 

(d)  That  possession  of  the  lands  ap¬ 
plied  for  has  been  maintained  for  more 
than  20  years  under  claim  or  color  of 
title.  If  the  applicant  is  claiming  as  a 
record  owner,  he  or  she  will  be  required 
to  file  an  abstract  of  title,  certified  to  by 
a  competent  abstractor,  showing  the  rec¬ 
ord  of  all  conveyances  of  the  land  up  to 
the  date  cf  the  filing  of  the  application. 
If  the  applicant  is  not  a  record  owner 
and  no  abstract  of  title  can  be  furnished, 
statements  must  be  filed,  setting  forth 
the  names  of  all  mesne  possessors  of  the 
land,  the  periods  held  by  each,  giving 
the  dates  and  manner  of  acquiring  pos¬ 
session  of  the  and,  and  the  acts  of  do¬ 
minion  exercised  over  the  land  by  each 
possessor. 

(e)  That  the  lands  have  been  held  in 
good  faith  and  in  peaceful,  adverse  pos¬ 
session.  The  applicant  should  show 
whether  or  not  he  and  his  predecessors 
in  interest  have  paid  taxes  on  the  lands 
and  for  what  periods  of  time,  and 
wrhether  any  consideration  was  paid  for 
any  conveyances  of  the  land.  It  should 
further  be  shown  whether  there  is  any 
person  who  is  claiming  the  land  adversely 
to  the  applicant,  and  if  there  be  such, 
the  name  and  address  of  such  adverse 
claimant  should  be  furnished. 

(f)  Whether  or  not  valuable  improve¬ 
ments  have  been  erected  upon  the  land 
applied  for  and  whether  or  not  any  part 
of  such  land  has  been  reduced  to  culti¬ 
vation.  If  improvements  have  been 
made,  the  nature,  the  value,  the  exact 
location,  and  the  time  of  erection  thereof. 


*  18  U.  S.  C.  1001  makes  It  a  crime  for 
any  person  knowingly  and  willfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representation  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


should  be  fully  disclosed  together  with  I 
the  identity  of  the  one  who  was  respon. 
sible  for  erecting  such  improvement^ 
If  any  of  the  land  has  been  reduced  to 
cultivation,  the  subdivision  so  claimed  to 
have  been  reduced  must  be  identified 
and  the  amount  and  nature  of  the  cul¬ 
tivation  must  be  set  forth,  together  with 
the  dates  thereof. 

§  141.5  Evidence  of  citizenship  re. 
quired.  The  applicant  must  furnish  a 
statement  showing  whether  such  appli¬ 
cant  is  a  native-born  or  naturalized 
citizen  of  the  United  States.  In  the 
event  an  applicant  is  a  naturalized  citi¬ 
zen,  the  statement  should  show  the  date 
of  the  alleged  naturalization  or  declara¬ 
tion  of  intention,  the  title  and  location 
of  the  court  in  which  instituted,  and 
when  available,  the  number  of  the  docu¬ 
ment  in  question,  if  the  proceeding  has 
been  had  since  September  26.  1906.  In 
addition,  in  cases  of  naturalization  prior 
to  September  27,  1906,  there  should  be 
given  the  date  and  place  of  the  appli¬ 
cant’s  birth  and  the  foreign  country  of 
which  the  applicant  was  a  citizen  or 
subject.  In  case  the  applicant  is  a  cor¬ 
poration,  a  certified  copy  of  the  articles 
of  incorporation  should  be  filed. 

§141.6  Evidence  as  to  acreage 
claimed.  The  applicant  in  the  state¬ 
ment  required  under  §  141.5  must  show 
that  the  land  claimed  is  not  a  part  of  a 
claim  which  embraced  more  than  160 
acres  on  February  23,  1932.  If  the  land 
claimed  is  part  of  a  claim  containing 
more  than  160  acres,  a  full  disclosure  of 
all  facts  concerning  the  larger  claim  must 
be  furnished. 

§  141.7  Publication  and  posting  of 
notice,  (a)  If  upon  consideration  of  the 
application  it  is  determined  that  the 
applicant  is  entitled  to  purchase  the  land 
applied  for,  the  applicant  wrill  be  required 
to  publish  notice  of  the  application  in  a 
newspaper  of  general  circulation  in  the 
county  wherein  the  land  applied  for  is 
situated.  Notice  for  publication  shall  be 
issued  in  the  following  form: 

Land  Office,  J 
Santa  Fe,  New  Mexico. 

Notice  is  hereby  given  that _ 

(Name  of  applicant) 

of _ _  has  filed  applies- 1 

(Address) 

tlon  _ _ — 

(Number  and  land  office) 
under  the  act  of  February  23,  1932  (47  Stat 

53),  to  purchase _ _ 

(Land) 

Sec _ _  T. _ _  R. _ _ _ _ Me, 

claiming  under _ _ -j 

(Ground  of  claim) 

The  purpose  of  this  notice  is  to  allow  & 
persons  having  bona  fide  objection  to  the 
proposed  purchase,  an  opportunity  to  tte 
their  protests  in  this  office  on  or  befort 


(Date) 


(Manager) 

(b)  The  notice  shall  be  published  at 
the  expense  of  the  applicant  and  such 
publication  shall  be  made  once  each  weei 
for  a  period  of  five  consecutive  weeks.  1 
copy  of  the  notice  will  be  posted  in  tfe 
land  office  during  the  entire  period  “ 
publication.  The  applicant  must  fi* 
evidence  showing  that  publication  W 
been  had  for  the  required  time,  whic* 


Thursday,  December  23,  1954 

evidence  must  consist  of  the  statement  1 
of  the  publisher,  accompanied  by  a  copy  t 
of  the  notice  as  published.  £ 

$141.8  Issuance  of  final  certificate 
vith  reservation  of  minerals,  (a)  Upon  t 
submission  of  satisfactory  proof  of  publi-  £ 
|  cation  and  the  expiration  of  the  time  < 
allowed  for  the  filing  of  objections  1 
against  the  application,  if  there  be  no  i 
protest,  contest  or  other  objection  against  i 
the  application,  final  certificate  will  then  1 
be  issued  by  the  manager. 

(b)  There  will  be  incorporated  in  pat-  1 
ents  issued  on  applications  under  the 
above  act,  the  following:  ! 

Excepting  and  reserving,  however,  to  the  ] 
United  States,  the  coal  and  all  other  minerals  j 
In  the  land  so  patented,  together  with  the  j 
right  of  the  United  States  or  its  permittees, 
lessees,  or  grantees,  to  enter  upon  said  lands 
for  the  purpose  of  prospecting  for  and  mining 
guch  deposits  at  provided  for  under  the  act  ( 
oi February  23,  1932  (47  Stat.  53). 

ERRONEOUSLY  MEANDERED  LANDS,  ARKANSAS 

Authority:  5?  141.9  to  141.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

5 141.9  Statutory  authority.  The  act 
of  September  21,  1922  (42  Stat.  992; 

43  U.  S.  C.  992)  authorizes  the  Secretary 
of  the  Interior  in  his  judgment  and  dis¬ 
cretion  to  sell  at  an  appraised  price,  any 
of  those  public  lands  situated  in  Arkan¬ 
sas,  which  were  originally  erroneously 
meandered  and  shown  upon  the  official 
plats  as  water-covered  areas,  and  which 
are  not  lawfully  apropriated  by  a  quali¬ 
fied  settler  or  entryman  claiming  under 
the  public  land  laws,  to  any  citizen  who 
in  good  faith  under  color  of  title  or  claim¬ 
ing  as  a  riparian  owner,  has  prior  to  Sep¬ 
tember  21, 1922,  placed  valuable  improve¬ 
ments  on  such  land  or  reduced  some  part 
thereof  to  cultivation. 

5 141.10  Applications.  Applications 
to  purchase  under  the  act  of  September 
21, 1922,  must  be  signed  by  the  applicant 
in  the  State  of  Arkansas.  Such  applica¬ 
tions  had  to  be  filed  within  90  days  from 
the  date  of  the  passage  of  this  act,  if  the 
lands  had  been  surveyed  and  plats  filed, 
otherwise  they  must  be  filed  within  90 
fiays  from  the  filing  of  such  plats.  The 
applicant  must  show  that  he  is  either 
a  native-born  or  naturalized  citizen  of 
the  United  States,  and,  if  naturalized, 
file  record  evidence  thereof;  must  de¬ 
scribe  the  land  which  he  desires  to 
Purchase,  together  with  the  land  claimed 
as  the  basis  of  his  preference  right 
io  the  lands  applied  for  if  he  applies 
45  a  riparian  owner,  or  if  claiming 
otherwise,  under  what  color  of  title  his 
claim  is  based,  and  that  the  applied- 
tor  lands  are  not  lawfully  appropriated 

I  a  qualified  settler  or  entryman  under 
public  land  laws,  nor  in  the  legal 
session  of  any  adverse  applicant;  the 
d,  character,  and  value  of  the  im- 
vements  on  the  land  covered  by  the 
>lication;  when  they  were  placed 
coon;  the  extent  of  the  cultivation 
*•  any,  and  how  long  continued. 
|s  application  must  be  supported  by 
;  statements  of  two  persons  having 
sonal  knowledge  of  the  facts  alleged 
the  application. 

’  141.11  Appraisal  of  land.  When  an 
Plication  is  received  it  will  be  assigned 
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for  investigation  and  appraisement  of 
the  land  in  accordance  with  the  provi¬ 
sions  of  the  act  of  September  21, 1922. 

§  141.12  Purchase  price  required.  If 
upon  consideration  of  the  application  it 
shall  be  determined  that  the  applicant  is 
entitled  to  purchase  the  lands  applied 
for,  the  applicant  will  be  notified  by  reg¬ 
istered  mail  that  he  must  within  30  days 
from  service  of  notice  deposit  the  ap¬ 
praised  price,  or  thereafter,  and  without 
further  notice,  forfeit  all  rights  under 
his  application. 

§  141.13  Publication  and  posting. 
Upon  payment  of  the  appraised  price  a 
notice  of  publication  will  be  issued. 
Such  notice  shall  be  published  at  the  ex¬ 
pense  of  the  applicant  in  a  designated 
newspaper  of  general  circulation  in  the 
vicinity  of  the  lands  once  a  week  for  five 
consecutive  weeks  immediately  prior  to 
the  date  of  sale,  but  a  sufficient  time 
should  elapse  between  the  date  of  last 
publication  and  date  of  sale  to  enable  the 
statement  of  the  publisher  to  be  filed. 
The  notice  will  advise  all  persons  claim¬ 
ing  adversely  to  the  applicant  that  they 
should  file  any  objections  or  protests 
against  the  allowance  of  the  application 
within  the  period  of  publication,  other¬ 
wise  the  application  may  be  allowed. 
Any  objections  or  protests  must  be  cor¬ 
roborated,  and  a  copy  thereof  served 
upon  the  applicant.  The  Bureau  of  Land 
Management  will  cause  a  notice  similar 
to  the  notice  for  publication  to  be  posted 
in  such  office,  during  the  entire  period 
of  publication.  The  publisher  of  the 
newspaper  must  file  in  the  Bureau  of 
Land  Management  prior  to  the  date  fixed 
by  the  sale  evidence  that  publication  has 
been  had  for  the  required  period,  which 
evidence  must  consist  of  the  statement 
of  the  publisher,  accompanied  by  a  copy 
of  the  notice  published. 

§  141.14  Final  certificate.  Upon  sub¬ 
mission  of  satisfactory  proof,  if  no  pro¬ 
test  or  contest  is  pending,  final  certificate 
will  be  issued. 

ERRONEOUSLY  MEANDERED  LANDS,  LOUISIANA 

Authority:  §§  141.15  to  141.18  Issued 
under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  141.15  Statutory  authority.  The  act 
of  February  19,  1925  (43  Stat.  951;  43 
U.  S.  C.  993)  authorizes  the  Secretary 
of  the  Interior  in  his  judgment  and  dis¬ 
cretion  to  sell  at  an  appraised  price,  any 
of  those  public  lands  situated  in  Louisi¬ 
ana,  which  wrere  originally  erroneously 
meandered  and  shown  upon  the  official 
plats  as  water-covered  areas  and  which 
are  not  lawfully  appropriated  by  a  quali¬ 
fied  settler  or  entryman  claiming  under 
the  public  land  laws,  to  any  citizen  who, 
or  whose  ancestors  in  title  in  good  faith 
under  color  of  title  or  claiming  as  a 
riparian  owner,  has  prior  to  February  19, 
1925,  placed  valuable  improvements 
upon  or  reduced  to  cultivation  any  of 


the  passage  of  this  act,  if  the  lands  had 
been  surveyed  and  plats  filed,  otherwise 
they  must  be  filed  within  90  days  from 
the  filing  of  such  plat.  The  applicant 
must  show  that  he  is  either  a  native-born 
or  a  naturalized  citizen  of  the  United 
States,  and,  if  naturalized,  file  record 
evidence  thereof ;  must  describe  the  land 
which  he  desires  to  purchase,  together 
with  the  land  claimed  as  the  basis  of  his 
preference  right  to  the  lands  applied 
for  if  he  applies  as  a  riparian  owner, 
or  if  claiming  otherwise,  under  what 
color  of  the  title  his  claim  is  based;  in 
other  words,  a  complete  history  of  the 
claim,  and  that  the  lands  applied  for 
are  not  lawfully  appropriated  by  a 
qualified  settler  or  entryman  under  the 
public  land  laws,  nor  in  the  legal  posses¬ 
sion  of  any  adverse  applicant;  the  kind, 
character,  and  value  of  the  improve¬ 
ments  on  the  land  covered  by  the  appli¬ 
cation;  when  they  were  placed  thereon; 
the  extent  of  the  cultivation,  if  any,  and 
how  long  continued.  Such  application 
must  be  supported  by  the  statement  of 
at  least  two  persons  having  personal 
knowledge  of  the  facts  alleged  in  the 
application. 

5  141.17  Appraisal  of  land;  purchase 
price  required,  (a)  When  an  application 
is  received  it  will  be  assigned  for  investi¬ 
gation  and  appraisement  of  the  land  in 
accordance  with  the  provisions  of  the 
act. 

(b)  If,  upon  consideration  of  the  ap¬ 
plication,  it  shall  be  determined  that  the 
applicant  is  entitled  to  purchase  the 
lands  applied  for,  the  applicant  will  be 
notified,  by  registered  mail,  that  he  must 
within  6  months  from  receipt  of  notice 
deposit  the  appraised  price  of  the  land 
or  else  forfeit  all  his  rights  under  his 
application. 

§  141.18  Publication  and  posting; 
final  certificate  to  issue  with  reservation 
of  minerals,  (a)  Upon  payment  of  the 
appraised  price  of  the  land  the  Bureau 
will  issue  notice  of  publication.  Such 
notice  shall  be  published  at  the  expense 
of  the  applicant  in  a  designated  news¬ 
paper  of  general  circulation  in  the  vicin¬ 
ity  of  the  lands,  once  a  week  for  five 
consecutive  weeks,  in  accordance  with 
§  106.18  of  this  chapter,  immediately 
prior  to  the  date  of  sale,  but  a  sufficient 
time  shall  elapse  between  the  date  of  the 
last  publication  and  the  date  of  sale  to 
enable  the  statement  of  the  publisher  to 
be  filed.  The  notice  will  advise  all  per¬ 
sons  claiming  adversely  to  the  applicant 
that  they  should  file  any  objections  or 
protests  against  the  allowance  of  the 
application  within  the  period  of  publi¬ 
cation,  otherwise  the  application  may  be 
allowed.  Any  objections  or  protests  must 
be  corroborated,  and  a  copy  thereof 
served  upon  the  applicant.  The  Bureau 
will  also  cause  a  copy  of  such  notice  of 
publication  to  be  posted  in  such  office 
during  the  entire  period  of  publication. 


such  lands.  The  coal,  oil,  gas,  and  other  The  applicant  must  file  in  the  Bureau 


minerals  in  such  lands  are  reserved  to 
the  United  States. 

§  141.16  Applications.  Applications 
to  purchase  under  the  act  of  February  19, 
1925,  must  be  signed  by  the  applicant  in 
the  State  of  Louisiana.  Such  applica¬ 
tions  had  to  be  filed  within  90  days  from 


prior  to  the  date  fixed  for  the  sale  evi¬ 
dence  that  publication  has  been  had  for 
the  required  period,  which  evidence  must 
consist  of  the  statement  of  the  publisher 
accompanied  by  a  copy  of  the  notice  so 
published. 

(b)  Upon  the  submission  of  satisfac¬ 
tory  proof,  the  Bureau  will,  if  no  protest 
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or  contest  is  pending,  issue  final  certifi¬ 
cate.  such  certificate  to  contain  a  stipu¬ 
lation  that  all  the  minerals  in  the  lands 
described  in  the  application  are  reserved 
to  the  United  States  with  the  right  to 
prospect  for,  mine  and  remove  same. 

ERRONEOUSLY  MEANDERED  LANDS, 
WISCONSIN 

Authority:  §§  141.19  to  141.24  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  141.19  Statutory  authority.  The 
act  of  February  27,  1925  (43  Stat.  1013; 

43  U.  S.  C.  994) ,  authorizes  the  Secretary 
of  the  Interior  in  his  judgment  and  dis¬ 
cretion  to  sell  any  of  those  lands  situated 
in  the  State  of  Wisconsin,  which  were 
originally  erroneously  meandered  and 
shown  upon  the  official  plats  as  water- 
covered  areas,  and  which  are  not  law¬ 
fully  appropriated  by  a  qualified  settler 
or  entryman  claiming  under  the  public 
land  laws.  Section  2  of  this  act  (43  Stat. 
1013;  43  U.  S.  C.  994)  allows  either  or 
both  of  the  following  two  classes  of  per¬ 
sons  to  file  applications  to  purchase  er¬ 
roneously  meandered  lands  in  Wisconsin 
within  90  days  from  the  filing  of  the 
plat  of  survey  which  involves  such  lands : 

(a)  Any  owner  in  good  faith  of  land 
shown  by  the  official  public  land  surveys 
to  be  bounded  in  whole  or  in  part  by  such 
erroneously  meandered  areas,  and  who 
acquired  title  to  such  land  prior  to 
February  27,  1925. 

(b)  Any  citizen  of  the  United  States 
who,  in  good  faith  under  color  of  title 
or  claiming  as  a  riparian  owner,  had 
prior  to  February  27,  1925,  placed  valua¬ 
ble  improvements  upon  or  reduced  to 
cultivation  any  of  such  erroneously 
meandered  lands. 

§  141.20  Form  of  application.  Appli¬ 
cations  under  the  act  of  February  27, 
1925,  must  be  filed  with  the  Bureau  of 
Land  Management,  Washington,  D.  C., 
within  90  days  from  the  filing  of  the 
plat  of  survey,  involving  such  erroneously 
meandered  land.  No  special  form  of 
application  is  provided,  but  it  should  be 
in  typewTitten  form  or  in  legible  hand¬ 
writing  and  must  be  corroborated  by  the 
statements  of  at  least  two  disinterested 
persons  having  actual  knowledge  of  the 
facts  alleged  therein. 

§  141.21  Contents  of  application. 
Applicants  desiring  to  take  advantage  of 
the  benefits  of  the  act  of  February  27, 
1925,  must  show  the  following  matters  in 
their  applications: 

(a)  Full  name  and  post-office  address 
and,  if  a  female,  whether  married  or  sin¬ 
gle. 

(b)  The  description  by  legal  subdivi¬ 
sion,  section,  township  and  range  of  the 
land  which  the  applicant  desires  to  pur¬ 
chase,  together  with  reference  to  the 
above  act. 

(c)  If  the  applicant  is  claiming  under 
§  141.19  (a),  he  or  she  must  furnish  the 
legal  description  of  the  land  upon  which 
the  preference  right  to  purchase  is 
based,  together  with  the  date  of  acqui¬ 
sition  thereof  and  whether  or  not  the 
ownership  of  such  land  is  vested  in  the 
applicant  at  the  time  of  filing  of  the 
application  to  purchase.  Concerning 
the  acquisition  and  present  ownership 
of  the  land,  an  abstract  of  title  will 
establish  these  matters,  if  furnished. 


(d)  If  the  applicant  is  claiming  under 
§  141.19  (b) ,  he  or  she  must  furnish  evi¬ 
dence  of  citizenship,  a  full  disclosure  of 
all  the  facts  which  form  the  basis  of  the 
color  of  title  or  claim  as  riparian  owner 
to  the  land  sought  to  be  purchased,  a 
full  disclosure  of  whether  or  not  there 
are  any  valuable  improvements  on  the 
land  applied  for,  together  with  their  lo¬ 
cation,  nature,  value,  date  of  erection 
and  by  whom  erected,  and  if  there  has 
been  any  cultivation  of  the  land  applied 
for,  the  nature,  location,  and  date  there¬ 
of  should  be  set  forth. 

(e)  It  must  be  shown  whether  or  not 
the  land  sought  to  be  purchased  is  in 
the  legal  possession  of  any  adverse 
claimant,  and  whether  or  not  the  land 
is  appropriated  by  any  settler  or  entry- 
man  claiming  under  the  public  land  law's. 

If  the  lands  applied  for  are  in  possession 
of  an  adverse  claimant  or  person  claim¬ 
ing  under  public  land  law,  the  name  and 
post-office  address  of  such  claimant, 
together  with  a  statement  as  to  the  na¬ 
ture  of  the  claim,  should  be  furnished. 

§141.22  Appraisal  of  lands.  If,  upon 
examination  the  application  is  found  to 
be  in  accordance  with  §§  141.20  and 
141.21,  and  appears  to  present  a  bona 
fide  claim  under  the  act  of  February 
27,  1925,  the  land  applied  for,  will  be 
appraised  in  accordance  with  section  4 
of  the  act  (43  Stat.  1013;  43  U.  S.  C.  994). 

§  141.23  Purchase  price,  publication 
and  posting  required.  If  it  shall  be  de¬ 
termined  that  the  applicant  is  entitled 
to  a  preference  right  to  purchase  the 
land  applied  for,  such  applicant  w'ill  be 
required  to  submit  the  purchase  price  of 
the  land  in  accordance  with  section  5 
of  the  act  of  February  27,  1925  (43  Stat. 
1013;  43  U.  S.  C.  994),  and  also  to  begin 
publication  of  notice  of  the  application 
to  purchase.  Such  notice  shall  be  pub¬ 
lished  at  the  expense  of  the  applicant, 
once  each  week  for  a  period  of  5  conse¬ 
cutive  weeks,  in  a  designated  newspaper 
having  a  general  circulation  in  the  vicin¬ 
ity  of  the  lands  applied  for.  The  pur¬ 
pose  of  said  notice  will  be  to  afford  all 
persons  claiming  the  land  adversely  to 
the  applicant,  a  reasonable  opportunity 
to  file  their  protests  or  objections  to  such 
purchase  in  the  Bureau  of  Land  Man¬ 
agement,  Washington  25,  D.  C.  A  copy 
of  such  notice  will  be  posted  in  a  con¬ 
spicuous  place  in  the  Bureau  during  the 
entire  period  of  publication.  Upon  the 
completion  of  the  publication  of  notice, 
the  publisher  of  the  newspaper  shall  file 
in  the  Bureau  his  statement  as  to  pub¬ 
lication,  together  writh  a  copy  of  the  no¬ 
tice  as  published. 

§  141.24  Final  certificate ;  approval 
for  patenting.  Upon  receipt  of  the  pur¬ 
chase  price  of  the  land  and  proof  of  pub¬ 
lication  of  notice,  and  if  no  protest,  con¬ 
test  or  other  objection  appears,  and  the 
law  and  regulations  have  been  fully  com¬ 
plied  with,  final  certificate  will  be  issued 
and  the  claim  will  be  approved  for  pat¬ 
enting. 

COLOR  OF  TITLE  CLAIMS,  MICHIGAN 

§  141.25  Statutory  authority  and  pro¬ 
visions;  applicable  regulations,  (a)  The 
act  of  June  30,  1948  (62  Stat.  1171),  as 
amended  August  28,  1954  (68  Stat.  916), 


directs  the  Secretary  of  the  Interior  to  I 
issue  a  patent  to  a  tract  or  tracts  of  I 
public  land  in  Monroe  County,  Michigan  I 
not  exceeding  in  the  aggregate  160  acres’  I 
upon  payment  for  the  land  at  the  rate  of  I 
$1.25  per  acre,  where  prior  to  June  30 
1955,  it  is  shown  to  his  satisfaction  that  I 
the  land  has  been  held  in  good  faith  and  I 
in  peaceable  adverse  possession  by  a  citi- 1 
zen  of  the  United  States,  his  ancestors  I 
or  grantors,  for  more  than  20  years  prior  I 
to  June  30,  1948,  under  claim  or  color-of-  I 
title  and  where  improvements  have  been  I 
placed  on  the  land  or  some  part  thereof  I 
reduced  to  cultivation.  For  purposes  of  I 
the  act,  the  term  "citizen”  includes  cor-  I 
porations  organized  under  the  laws  of  I 
the  United  States  or  any  State  or  Terri-  I 
tory  thereof. 

(b)  Applications  under  the  act  must 
be  filed  and  w'ill  be  processed  in  acccord- 1 
ance  with  the  regulations  contained  in  I 
§§  140.5,  140.6  (a-d),  140.7  (a),  140.10,1 
140.11,  and  140.12  of  this  chapter. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

— 

SUBCHAPTER  G — EXCHANGES 

Part  146 — Exchanges  of  Privately  I 

Owned  Lands  Under  Taylor  Grazing  ] 
Act 

Sec.  " 

146.1  Authority. 

146.2  Application. 

146.3  Determination  of  values;  publication  I 

of  notice  of  exchange. 

146.4  Notice  for  publication  and  designs-  I 

tion  of  newspaper;  cost  and  proof  of  I 
publication. 

146.5  Deed  to  United  States. 

146.6  Evidence  of  title;  policy  of  title  in- 

insurance  or  certificate  of  title  pre¬ 
ferred. 

146.7  Taxes. 

146.8  Approval  of  exchange;  rules  of  practice 

to  be  followed. 

Authority:  §§  146.1  to  146.8  issued  under  I 
sec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a. 

Cross  References  :  For  exchanges  by  States 
under  the  Taylor  Grazing  Act,  see  Part  147 
of  this  chapter.  For  exchanges  for  migra¬ 
tory  bird  or  other  wildlife  refuges,  see  Part 
151  of  this  chapter.  For  exchanges  for 
recreational  purposes,  see  Part  254  of  this 
chapter.  For  exchanges  for  the  benefit  of 
particular  States,  see  Part  152  of  this  chapter. 
For  exchanges  for  the  consolidation  or  ex¬ 
tension  of  Indian  reservations  or  Indian 
holdings,  see  Part  149  of  this  chapter.  For 
exchanges  for  the  consolidation  or  extension 
of  national  forests,  see  Part  148  of  this  chap¬ 
ter.  For  disposition  of  conflicting  applica¬ 
tions  within  the  discretionary  power  of  the 
Secretary  of  the  Interior,  see  §  101.8  of  this 
chapter.  For  exchanges  of  revested  Oregon 
and  California  Railroad  and  reconveyed  Coos 
Bay  Wagon  Road  grant  lands.  Oregon,  see 
§5  115.94-115.111  of  this  chapter.  For  ex¬ 
changes  to  elminate  private  holdings  from 
national  parks  and  national  monuments,  see 
Part  150  of  this  chapter.  For  exchangee 
within  reclamation  projects,  see  §§  230.22  and 
230.23  of  this  chapter.  For  general  orders 
of  withdrawals,  modifications,  see  §§  297.14 
and  297.17  of  this  chapter. 

§  146.1  Authority,  (a)  Subsections 
(b)  and  (d)  of  section  8  of  the  Taylor 
Grazing  Act  of  June  28,  1934  (48  Stat. 
1272),  as  amended  by  section  3  of  the 
act  of  June  26,  1936  (49  Stat.  1976;  « 
U.  S.  C.  315g) ,  authorize  the  Secretary  of 
the  Interior  when  the  public  interests 
will  be  benefited  thereby  to  accept  on  be- 
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lulf  of  the  United  States  title  to  any  pri¬ 
vately  owned  land  within  or  without  the 
boundaries  of  a  grazing  district  and  in 
exchange  therefor  to  issue  a  patent  for 
not  to  exceed  an  equal  value  of  surveyed 
grazing  district  land  or  of  unreserved 
nirveyed  public  land  in  the  same  State 
or  within  a  distance  of  not  more  than  50 
miles  within  the  adjoining  State  nearest 
the  privately  owned  land.  Either  party 
to  an  exchange  may  make  reservations 
of  minerals,  easements,  or  rights  of  use. 
Whether  an  exchange  will  benefit  the 
public  interest  shall  be  determined  by 
the  officer  authorized  to  act. 

§146  2  Application .*  (a)  Persons, 

firms,  or  corporations  desiring  to  ex¬ 
change  lands  pursuant  to  §  146.1  should 
file  in  the  land  office  having  jurisdiction 
over  the  selected  lands  or  in  the  Wash¬ 
ington  Office  of  the  Bureau  of  Land 
Management,  when  there  is  no  land  office 
within  the  State,  an  application  in  dupli¬ 
cate,  on  Form  4-728,  or  its  equivalent, 
describing  the  offered  and  the  selected 
land  by  legal  subdivisions  of  the  public 
land  surveys.  The  application  must 
contain  the  full  name  and  post-office 
address  of  the  applicant  and  must  state 
whether  any  reservation  of  minerals, 
easements,  or  other  rights  in  or  to  the 
offered  lands  are  outstanding  in  third 
parties  or  desired  by  the  applicant,  and 
what  use  the  applicant  will  make  of  such 
rights.  It  must  also  contain  the  reser¬ 
vations  or  easements  which  are  accept¬ 
able  to  the  applicant  and  are  to  be 
made  by  the  United  States  affecting  the 
selected  lands. 

(b)  The  applicant  must  be  legally 
capable  of  consummating  the  exchange 
and  the  application  must  state  that  he 
is  the  owner  of  the  lands  offered  in  ex¬ 
change,  and  that  such  offered  lands  are 
not  the  basis  of  any  other  exchange. 

(c)  The  application  must  also  include 
a  corroborated  statement  relative  to 
springs  and  water  holes  on  the  selected 
lands,  in  accordance  with  §§  292.1  to 
292.9  of  this  chapter.  The  application 
must  state  that  the  value  of  the  selected 
land  does  not  exceed  the  value  of  the 
offered  land. 

(d)  No  filing  fees  are  required.  How¬ 
ever,  the  applicant  shall  pay  one-half 
of  the  advertising  cost. 

§  146.3  Determination  of  values;  pub¬ 
lication  of  notice  of  exchange,  (a)  The 
authorized  officer  shall  determine  the 
values  of  the  offered  and  selected  land, 
taking  into  consideration  the  value  of 
any  reservation  of  minerals,  easements 
or  other  rights  which  are  outstanding  in 
third  parties  or  to  be  made  by  the  appli¬ 
cant  or  by  the  United  States.  If  such 
officer  determines  that  the  value  of  the 
selected  land  exceeds  the  value  of  the 
offered  land  he  will  so  inform  the  appli¬ 
cant  and  afford  him  the  opportunity  of 
winging  the  exchange  within  the  provi¬ 
sions  of  the  law. 

<b)  The  authorized  officer,  if  he  has 
no  basis  to  determine  that  the  value  of 
the  selected  land  exceeds  the  value  of 


18  U.  S.  C.  1001  makes  it  a  crime  for  any 
Person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
ntatter  within  its  jurisdiction. 


FEDERAL  REGISTER 

the  offered  lands,  that  the  exchange  is 
not  in  the  public  interest,  or  that  there 
is  other  reason  not  to  do  so,  shall  direct 
publication  of  the  notice  of  exchange  in 
the  newspaper  or  newspapers  designated 
by  him,  and  require  the  applicant  to 
submit  proof  of  publication  and  comply 
with  the  provisions  of  §§  146.4,  146.5  and 
146.7.  However,  until  patent  to  the  se¬ 
lected  land  is  issued,  the  authorized  offi¬ 
cer  may  at  any  time  determine  that  the 
exchange  should  not  be  completed,  and 
the  applicant  has  no  contractual  or  other 
rights  against  the  United  States,  and  no 
action  taken  will  create  any  contractual 
or  other  obligation  of  the  United  States 
other  than  an  obligation  to  pay  one-half 
the  cost  of  publication. 

§  146.4  Notice  for  publication  and 
designation  of  newspaper;  cost  and  proof 
of  publication.  The  notice  of  publica¬ 
tion  must  give  the  name  and  post-office 
address  of  the  applicant,  the  serial  num¬ 
ber  and  date  of  the  application,  the  act 
under  which  the  application  is  filed  and 
a  description  of  the  offered  and  selected 
lands  in  terms  of  legal  subdivisions  of  the 
public  land  surveys,  and  must  state  that 
all  persons  asserting  a  claim  to  the  se¬ 
lected  lands  or  having  bona  fide  objec¬ 
tions  to  the  exchange  may  file  their 
protests  or  other  objections  in  the  office 
designated  in  the  notice,  together  with 
evidence  that  a  copy  of  such  protest  or 
objection  has  been  served  upon  the  ap¬ 
plicant.  The  notice  must  be  published 
once  a  week  for  4  consecutive  weeks  in 
a  designated  newspaper  of  general  circu¬ 
lation  in  the  county  or  counties  in  which 
the  offered  lands  are  situated  and  in  the 
same  manner  in  a  newspaper  of  general 
circulation  in  the  county  or  counties  in 
which  the  selected  lands  are  situated. 
One-half  of  the  cost  of  publication  of 
the  notice  shall  be  paid  by  the  applicant. 
Each  newspaper  will  collect  that  portion 
of  the  cost  of  publication  from  the  ap¬ 
plicant  and  submit  proper  vouchers  to 
the  United  States  for  the  remaining  one- 
half  of  such  cost.  Proof  of  publication 
of  notice  shall  consist  of  a  statement  by 
the  publisher  or  foreman  or  other  au¬ 
thorized  employee  of  the  newspaper, 
specifying  the  dates  of  publication,  and 
attaching  thereto  a  copy  of  the  notice 
as  published. 

§  146.5  Deed  to  United  States.  The 
applicant  shall  submit  a  warranty  deed 
of  conveyance  of  the  offered  land  to  the 
United  States,  properly  executed,  ac¬ 
knowledged,  and  recorded  in  accordance 
with  the  laws  of  the  State  in  which  the 
lands  are  situated  together  with  satis¬ 
factory  evidence  of  title,  as  required  by 
§  146.6,  showing  that  he  was  vested  writh 
a  valid  unencumbered  title  to  the  land 
at  the  time  of  the  recordation  of  the 
deed.  Revenue  stamps  required  by  Fed¬ 
eral  and  State  law  must  be  affixed  to  the 
deed  and  canceled.  The  deed  should 
recite  that  it  is  made  “for  and  in  consid¬ 
eration  of  the  exchange  of  certain  lands, 
as  authorized  by  section  8  of  the  act  of 
June  28,  1934  (48  Stat.  1272),  as 

amended  by  section  3  of  the  act  of  June 
26,  1936  (49  Stat.  1976)’’.  A  deed  exe¬ 
cuted  by  an  individual  grantor  must  dis¬ 
close  his  marital  status.  If  married,  the 
spouse  of  the  grantor  must  join  in  the 
execution  of  the  deed  to  bar  any  right 
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of  courtesy,  dower,  community  interest 
or  any  other  claim  to  the  land  conveyed, 
or  it  must  be  fully  shown  that  under  the 
laws  of  the  State  in  which  the  conveyed 
land  is  situated,  the  grantor’s  spouse  has 
no  interest  present  or  prospective  in  the 
land.  A  deed  executed  by  a  corporation 
must  recite  that  it  was  executed  pursu¬ 
ant  to  a  resolution  or  order  of  its  board  of 
directors,  or  other  governing  body,  and 
a  copy  of  such  resolution  or  order  must 
accompany  the  deed.  The  corporate 
seal  must  be  affixed  to  both  instruments. 

§  146.6  Evidence  of  title;  policy  of 
title  insurance  or  certificate  of  title  pre¬ 
ferred.  (a)  Consummation  of  an  ex¬ 
change  is  expedited  by  applicant’s  sub¬ 
mission,  as  evidence  of  title  to  the  of¬ 
fered  land,  of  a  policy  of  title  insurance 
in  the  form  approved  by  the  Department 
of  the  Interior,  Form  4-1202,  or  a  certifi¬ 
cate  of  title,  issued  by  a  qualified  title  in¬ 
surance  company  which  is  acceptable  to 
the  Department  of  the  Interior.  Such 
evidence  of  title  is  therefore  preferred. 
However,  an  abstract  of  title  is  also  ac¬ 
ceptable.  The  evidence  of  title  must 
show  and  certify  that  title  to  the  offered 
land  has  vested  in  the  United  States 
free  and  clear  of  all  liens,  encumbrances 
and  assessments  which  may  operate  as 
liens,  as  of  the  date  of  recordation  of  the 
deed  to  the  United  States. 

(b)  A  policy  of  title  insurance  or  a 
certificate  of  title  must  be  issued  by  a 
title  insurance  company  authorized  by 
law  to  issue  such  policies  or  certificates, 
and  other  evidence  of  title,  if  furnished, 
must  be  prepared  and  authenticated  by 
an  abstracter  or  abstract  company  or  by 
the  recorder  of  deeds  or  other  proper 
officer  of  the  State  under  his  official  seal. 

§  146.7  Taxes.  In  case  taxes  wrhich 
have  been  assessed  or  levied  on  the 
offered  lands  constitute  liens  against  the 
lands  although  such  taxes  are  not  due 
and  payable  at  the  time  of  the  recorda¬ 
tion  of  the  deed  to  the  United  States,  the 
applicant  may  furnish  a  bond  with  a 
qualified  surety  for  double  the  amount  of 
taxes  paid  on  the  land  for  the  previous 
year,  or,  in  lieu  o'f  a  bond,  a  cash  de¬ 
posit  in  like  amount,  to  secure  the 
payment  of  such  taxes.  When  proper 
evidence  of  payment  in  full  of  such  taxes 
is  furnished  by  the  applicant,  liability 
under  the  bond  will  be  terminated  or  the 
cash  deposit  will  be  returned  to  him. 

§  146.8  Approval  of  exchange;  rules 
of  practice  to  be  followed,  (a)  The  proof 
of  publication,  conveyance,  title  evidence 
and  other  evidence  furnished  by  the  ap¬ 
plicant  will  be  examined,  and  if  found 
satisfactory  and  no  valid  objection  ap¬ 
pearing  to  the  consummation  of  the 
exchange,  titlfe  to  the  offered  land  will  be 
accepted  and  patent  for  the  selected  land 
wrill  issue. 

(b§>  Protests  against  exchanges  when 
filed  in  the  proper  office  of  the  Bureau  of 
Land  Management  will  be  considered 
and  determined  and  the  applicant  and 
Protestant  will  be  notified  accordingly. 

(c)  Any  person  aggrieved  by  any  ac¬ 
tion  of  the  manager  or  the  regional 
administrator  on  an  application  for  ex¬ 
change,  or  a  protest  against  such  an 
application,  may  appeal  to  the  Director, 
Bureau  of  Land  Management,  and  from 
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RULES  AND  REGULATIONS 


his  decision  to  the  Secretary  of  the 
Interior,  pursuant  to  the  Rules  of  Prac¬ 
tice,  Part  221  of  this  chapter. 

(d)  Should  the  application  for  ex¬ 
change  be  finally  rejected  the  evidence 
of  title  will  be  returned  to  the  applicant 
and  a  quitclaim  deed  for  the  land  con¬ 
veyed  to  the  United  States  will  be  issued 
under  section  6  of  the  act  of  April  28, 
1930  (46  Stat.  257;  43  U.  S.  C.  872). 


Part  147 — Exchanges  by  States,  Under 
Taylor  Grazing  Act 

EXCHANGES  BY  STATES  UNDER  TAYLOR  GRAZING 
ACT,  LANDS  WITHIN  OR  WITHOUT  GRAZING 
DISTRICTS 

Sec. 

147.1  Statutory  authority. 

147.2  Lands  which  may  be  offered  in  ex¬ 

change. 

147.3  Payment  of  fees  not  required. 

147.4  Application  for  exchange;  evidence 

required. 

147.5  Inquiry  as  to  mineral  character  of 

selected  land  unnecessary  in  cer¬ 
tain  equal  area  exchanges. 

147.6  Additional  evidence  required. 

147.7  Deed  of  conveyance  of  base  lands. 

147.8  Abstract  of  title. 

147.9  Taxes. 

147.10  Publication  and  proof. 

147.11  Action  by  Bureau  of  Land  Manage¬ 

ment. 

147.12  Granted  lands  unaffected  by  their 

inclusion  within  grazing  districts. 

147.13  No  indemnity  right  accrues  by  the 

inclusion  of  school  sections  within 
grazing  districts. 

147.14  Acts  and  regulations  governing  ap¬ 

plications  pending  on  June  26, 
1936. 

PATENTS  TO  ISSUE  TO  THE  STATE,  SUBJECT  TO 
PRIOR  LEASES  UNDER  SECTION  15  OP  THE 
TAYLOR  GRAZING  ACT 

147.17  Statutory  authority. 

147.18  State  may  request  that  patent  issue 

subject  to  grazing  lease. 

147.19  Action  on  conflicting  application  for 

section  15  lease  or  for  renewal  of 
such  lease. 

147.20  Rental  payments  collected  by  United 

States. 

Cross  References:  For  exchanges  for  mi¬ 
gratory  bird  or  other  wildlife  refuges,  see 
Part  151  of  this  chapter.  For  exchanges  for 
the  benefit  of  particular  States,  see  Part  152 
of  this  chapter.  For  exchanges  for  the  con¬ 
solidation  or  extension  of  Indian  reservations 
or  Indian  holdings,  see  Part  149  of  this  chap¬ 
ter.  For  exchanges  of  privately  owned  lands 
under  the  Taylor  Grazing  Act,  see  Part  146  of 
this  chapter.  For  exchanges  to  eliminate 
private  holdings  from  national  parks  and 
national  monuments,  see  Part  150  of  this 
chapter.  For  general  orders  of  withdrawal, 
modification,  see  §§  297.14,  297.17  of  this 
chapter.  For  exchanges  by  the  State  of  Cali¬ 
fornia  with  individuals  for  State  park  system, 
see  §§  270.38-270.41  of  this  chapter. 

EXCHANGES  BY  STATES  UNDER  TAYLOR 
GRAZING  ACT,  LANDS  WITHIN  OR  WITHOUT 
GRAZING  DISTRICTS 

Authority:  ?§  147.1  to  147.14  issued  under 
jec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a. 

§  147.1  Statutory  authority.  Subsec¬ 
tions  (c)  and  (d)  of  section  8  of  the 
Taylor  Grazing  Act,  approved  June  28, 
1934  (48  Stat.  1272),  as  amended  by  sec¬ 
tion  3  of  the  act  of  June  26, 1936  (49  Stat. 
1976;  43  U.  S.  C.  315g),  authorize 
exchanges  of  lands  between  the  United 
States  and  a  State,  upon  the  application 
of  a  State,  and  provide  for  the  issuance  of 


patent  for  the  selected  lands  upon  ac¬ 
ceptance  of  title  to  the  lands  conveyed  to 
the  United  States  in  exchange  therefor. 

§  147.2  Lands  which  may  be  offered 
in  exchange,  (a)  Lands  offered  in  ex¬ 
change  by  a  State  may  be  lands  owned 
by  the  State  within  or  without  the 
boundary  of  a  grazing  district,  and  the 
selected  lands  may  be  surveyed  grazing 
district  lands  not  otherwise  appropriated 
or  reserved,  or  unappropriated  and  un¬ 
reserved  surveyed  public  lands  of  the 
United  States,  within  the  same  State. 
If,  however,  the  selected  lands  are  within 
a  grazing  district,  the  lands  offered  by 
the  State  in  exchange  must  be  within 
the  same  grazing  district  and  such  se¬ 
lected  lands  must  lie  in  a  reasonably 
compact  body  so  as  not  to  interfere  with 
the  administration  or  value  of  the  re¬ 
maining  lands  in  the  district  for  grazing 
purposes. 

(b)  An  application  for  exchange  may 
be  made  on  the  basis  of  equal  area  or 
equal  value.  However,  with  respect  to 
all  exchange  applications  filed  after  June 
20,  1946  the  Secretary  of  the  Interior  will 
consider  and  determine  the  value  of  the 
offered  and  selected  land  and  will  not  ap¬ 
prove  an  exchange  unless  the  values  of 
the  offered  and  selected  land  are  ap¬ 
proximately  equal.  In  determining  such 
values,  consideration  will  be  given  to 
such  matters  as  the  actual  appraised 
value  of  the  lands,  the  benefits  of  con¬ 
solidation  or  blocking  out  of  land  hold¬ 
ings  by  the  State  and  the  Federal  Gov¬ 
ernment  as  a  result  of  the  proposed  ex¬ 
change,  the  size  of  the  areas  involved,  the 
value  of  the  surface  or  other  resources, 
including  such  reservations  of  minerals 
or  easements  as  may  be  made  by  the 
State  or  the  United  States,  and  any  other 
considerations  which  may  have  appro¬ 
priate  bearing  on  the  value  of  the  lands 
involved. 

(c)  When  mineral  lands  are  selected 
in  an  exchange  based  upon  equal  acre¬ 
age,  the  patent  will  contain  a  reservation 
of  all  minerals  to  the  United  States,  and 
in  any  exchanges  based  upon  equal  acre¬ 
age,  the  State  may  offer  mineral  lands 
owned  by  the  State,  with  a  mineral  res¬ 
ervation  to  the  State. 

(d)  Unsurveyed  school  sections  within 
or  without  the  boundary  of  a  grazing 
district  may  be  offered  by  the  State  in 
an  exchange  based  upon  equal  areas,  but 
the  Secretary  of  the  Interior  will  con¬ 
sider  and  determine  whether  the  values 
of  the  offered  and  selected  lands  are  ap¬ 
proximately  equal  for  the  purpose  of  the 
exchanges  and  no  mineral  reservations 
to  the  State  may  be  made  in  such  un¬ 
surveyed  sections,  the  identification  of 
which  will  be  determined  by  protraction 
or  otherwise,  the  State  by  such  selections 
waiving  all  rights  to  the  unsurveyed 
sections. 

(e)  State-owned  lands,  as  well  as 
school  sections  surveyed  and  unsurveyed 
the  title  to  which  has  not  yet  vested  in 
the  State,  located  within  national  for¬ 
ests,  national  parks  and  monuments, 
Indian  or  other  reservations  or  with¬ 
drawals,  may  be  offered  as  a  basis  for  an 
exchange  under  said  section  8  of  the 
Taylor  Grazing  Act  as  amended,  where 
the  selected  lands  are  not  within  a  graz¬ 
ing  district.  Where  the  selected  lands 


are  within  a  grazing  district,  lands  with¬ 
in  the  exterior  boundaries  of  the  grazing 
district  and  also  within  such  reservations 
or  withdrawals  may  be  offered  as  a  basis 
for  an  exchange  only  if  the  authorized 
officer.  Bureau  of  Land  Management 
determines  that  the  exchange  would  not 
interfere  with  the  administration  or 
value  of  the  remaining  lands  in  the  graz¬ 
ing  district  for  grazing  purposes. 

§  147.3  Payment  of  fees  not  required. 
Payment  of  fees  will  not  be  required  in 
the  case  of  any  exchange  but  the  State 
will  be  required  to  pay  one-half  of  the 
cost  of  the  publishing  notice  of  a  pro¬ 
posed  exchange. 

§  147.4  Application  for  exchange;  evi¬ 
dence  required. 1  (a)  A  State  desiring  to 
exchange  lands  under  section  8  of  the 
Taylor  Grazing  Act  (43  Stat.  1272;  43 
U.  S.  C.  315g)  should  file  appli¬ 
cation,  in  triplicate,  in  the  land  office 
having  jurisdiction  over  the  selected 
lands,  or  in  the  Bureau  of  Land  Manage¬ 
ment,  Washington  25,  D.  C.,  when  there 
is  no  district  land  office  within  the  State, 
except  applications  for  lands  in  North  or 
South  Dakota  shall  be  filed  in  the  land 
office  at  Billings,  Montana,  applications 
for  lands  in  Nebraska  and  Kansas  in  the 
land  office  at  Cheyenne,  Wyoming  and 
for  lands  in  Oklahoma  in  the  land  office 
at  Santa  Fe,  New  Mexico.  Such  appli¬ 
cation  should  describe  the  lands  offered 
to  the  Government  as  w-ell  as  those 
selected  in  exchange,  by  legal  subdivi¬ 
sions  of  the  public  land  surveys,  or  by 
entire  sections,  and  nothing  less  than  a 
legal  subdivision  may  be  surrendered 
or  selected. 

(b)  The  application  for  exchange 
should  identify  the  grazing  district  or 
districts  in  which  the  offered  or  selected 
lands  are  situated,  if  such  lands  lie  within 
a  grazing  district,  and  should  state 
whether  the  State  desires  the  proposed 
exchange  to  be  based  upon  equal  value 
or  equal  acreage.  In  addition,  the  appli¬ 
cation  should  state  whether  or  not  any 
reservations  of  minerals,  easements,  or 
other  rights  of  use  in  or  to  the  offered 
lands  are  desired,  and  what  use  thereof 
is  contemplated,  whether  the  State  con¬ 
sents  to  a  reservation  of  minerals  tc  the 
United  States  in  the  selected  lands  and 
what  other  reservations  or  easements 
which  are  to  be  made  by  the  United 
States  with  respect  to  the  selected  lands 
are  acceptable  to  the  State.  Each  appli¬ 
cation  for  an  exchange  must  be  accom¬ 
panied  by  the  following  certificate  and 
statement: 

(1)  A  certificate  by  the  selecting  agent 
showing  that  the  selection  is  made  under 
and  pursuant  to  the  laws  of  the  State; 
that  the  lands  selected  and  the  lands 
relinquished  are  approximately  of  equal 
value,  unless  the  exchange  is  proposed 
to  be  based  on  equal  areas;  that  the  State 
is  the  owner  of  the  lands  offered  in  ex¬ 
change,  if  such  is  the  case;  that  the 
offered  lands  are  not  the  basis  of  another 
selection  or  exchange,  and  that  the  se- 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
matter  within  its  Jurisdiction. 
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lected  lands  are  unappropriated  and  are 
not  occupied,  claimed,  improved,  or  culti¬ 
vated  by  any  person  adversely  to  the 
State. 

(2)  A  corroborated  statement  relative 
to  springs  und  water  holes  on  the  selected 
lands  in  accordance  with  the  regulations 
in  §§  292.1  to  292.9,  inclusive,  of  this 
chapter. 

§  147.5  Inquiry  as  to  mineral  char¬ 
acter  of  selected  land  unnecessary  in 
certain  equal  area  exchanges.  Where  a 
State  exchange  application  is  based  upon 
equal  areas  and  the  State  elects  to  re¬ 
ceive  title  to  the  selected  lands  with  a 
reservation  of  all  minerals  to  the  United 
States,  it  will  not  be  necessary  to  make 
any  inquiry  as  to  the  mineral  or  non¬ 
mineral  character  of  the  selected  lands 
but,  all  else  being  regular,  a  patent  may 
be  isssed  to  the  State  for  such  lands  with 
a  reservation  of  all  minerals  to  the  United 
States;  Provided,  That  the  State  files  in 
addition  to  the  evidence  required  by  the 
governing  regulations  a  statement  that 
no  part  of  such  land  is  claimed,  occupied 
or  being  worked  under  the  mining  laws. 

5 147.6  Additional  evidence  required. 
After  considering  the  application  and 
any  evidence  relative  thereto  as  he  may 
deem  necessary,  the  authorized  officer  of 
the  Bureau  of  Land  Management,  unless 
he  has  reason  to  do  otherwise,  will  issue 
notice  for  publication  of  the  contem¬ 
plated  exchange,  and  will  require  the 
State  to  submit  proof  of  publication  of 
notice,  a  duly  recorded  deed  of  convey¬ 
ance  of  the  offered  lands  (unless  such 
offered  lands  are  not  owned  by  the 
State) ,  a  certificate  of  the  proper  State 
officer  showing  that  the  offered  lands 
have  not  been  sold  or  otherwise  en¬ 
cumbered  by  the  State,  and  a  certifi¬ 
cate  by  the  recorder  of  deeds  or  official 
custodian  of  the  records  of  transfers  of 
real  estate  in  the  proper  county,  or  by 
an  abstractor  or  abstract  company  satis¬ 
factory  to  the  Bureau  of  Land  Manage¬ 
ment,  that  no  instrument  purporting  to 
convey  or  in  any  way  encumber  title  to 
the  offered  land  is  of  record  or  on  file  in 
his  office.  Where  reservations  of  any 
kind  are  made  in  the  offered  lands,  com¬ 
plete  description  thereof  should  be  fur¬ 
nished.  If,  however,  the  offered  lands 
Were  ever  held  in  private  ownership  and 
were  acquired  by  the  State  from  such 
source,  it  will  be  necessary  for  the  State 
to  furnish  an  acceptable  policy  of  title 
insurance  or  ah  abstract  of  title  showing 
that  at  the  time  the  deed  of  conveyance 
to  the  United  States  was  recorded  the 
title  to  the  lands  covered  by  such  deed 
was  in  the  State  making  the  conveyance, 
a  certificate  that  the  lands  so  conveyed 
were  free  from  judgments  or  mortgages, 
liens,  pending  suits,  tax  assessments  or 
other  encumbrances,  except  such  reser¬ 
vations  as  may  be  made  in  the  lands 
conveyed,  and  a  certificate  by  the  proper 
official  of  the  county  in  which  the  lands 
conveyed  are  situated  showing  that  all 
taxes  levied  or  assessed  against  the  lands 
conveyed  to  the  United  States,  or  that 
could  operate  thereon  as  a  lien,  have 
been  fully  paid  or  that  no  taxes  have 
ben  levied,  or  whether  there  is  a  tax  due 
on  such  lands  that  could  operate  as  a 
>ien  thereon  but  which  tax  is  not  yet 
Payable,  and  that  there  are  no  unre- 
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deemed  tax  sales  and  no  tax  deeds  out¬ 
standing  against  such  lands  conveyed  to 
the  United  States. 

§  147.7  Deed  of  conveyance  of  base 
lands.  The  deed  of  conveyance  to  the 
United  States  must  be  executed,  acknowl¬ 
edged,  and  duly  recorded  in  accordance 
with  the  laws  of  the  State  making  the 
exchange,  and  must  be  accompanied  by 
a  certificate  of  the  proper  State  officer 
showing  that  the  officer  executing  the 
conveyance  was  authorized  to  do  so  un¬ 
der  the  State  law.  The  deed  should  re¬ 
cite  that  it  is  made  “for  and  in  consider¬ 
ation  of  the  exchange  of  certain  lands, 
as  authorized  by  section  8  of  the  act  of 
June  28,  1934  (48  Stat.  1272),  as 

amended.” 

§  147.8  Abstract  of  title.  The  ab¬ 
stract  of  title  when  required  must  show 
that  the  title  memoranda  contained 
therein  are  a  full,  true  and  complete  ab¬ 
stract  of  all  matters  of  record  or  on  file 
in  the  office  of  the  recorder  of  deeds  and 
in  the  offices  of  the  clerks  of  courts  of 
record  of  that  jurisdiction,  including  all 
conveyances,  mortgages,  pending  suits, 
judgments,  liens,  lis  pendens  or  other 
encumbrances  or  instruments  which  are 
required  by  law  to  be  filed  with  the  re¬ 
cording  officer  and  which  appear  in  the 
records  of  the  offices  of  the  clerks  of 
courts  of  record  affecting  in  any  manner 
whatsoever  the  title  to  the  land  to  be 
conveyed  to  the  United  States.  The  ab¬ 
stract  of  title  may  be  prepared  and  certi¬ 
fied  by  the  recorder  of  deeds  or  other 
proper  officer  under  his  official  seal,  or 
it  may  be  prepared  and  authenticated 
by  an  abstracter  or  by  an  abstract  com¬ 
pany,  approved  by  the  Bureau  of  Land 
Management,  in  accordance  with  §  211.1 
of  this  chapter. 

§  147.9  Taxes.  In  case  the  land  con¬ 
veyed  to  the  United  States  has  been  held 
in  private  ownership  and  taxes  have 
been  assessed  or  levied  thereon,  and  such 
taxes  are  not  due  and  payable  until  some 
future  date,  the  State,  in  addition  to  the 
certificate  above  required  relative  to 
taxes  and  tax  assessments,  may  furnish 
a  bond  with  qualified  corporate  surety 
for  the  sum  of  twice  the  amount  of  taxes 
paid  on  the  land  for  the  previous  year  in 
order  to  indemnify  the  United  States 
against  loss  for  the  tax  as  assessed  or  lev¬ 
ied  but  not  yet  due  and  payable.  In  lieu 
of  the  bond  the  State  may  submit  a  sum 
similar  to  that  required  in  the  bond,  and 
if  and  when  proper  evidence  is  furnished 
showing  the  taxes  on  the  land  conveyed 
have  been  paid  in  full,  the  said  sum  will 
be  returned  to  the  State. 

§  147.10  Publication  and  proof,  (a) 
The  publication  notice  must  give  the 
name  of  the  State  making  application, 
the  serial  number  and  date  of  the  appli¬ 
cation,  act  under  which  application  is 
filed,  describe  both  the  offered  and  se¬ 
lected  lands  (except  that  where  the  of¬ 
fered  lands  are  unsurveyed  no  notice  of 
such  lands  will  be  required)  in  terms  of 
legal  subdivisions  of  the  public  land  sur¬ 
veys,  and  state  that  the  purpose  of  the 
notice  is  to  allow  all  persons  claiming  the 
selected  lands  or  having  bona  fide  objec¬ 
tions  to  such  exchange  an  opportunity 
to  file  their  protests  or  other  objections 
in  the  district  land  office,  or  in  the  Bu¬ 


reau  of  Land  Management,  together  with 
evidence  that  a  copy  of  such  protest  or 
objection  has  been  served  upon  the  State. 
Such  notice  must  be  published  once  a 
week  for  4  consecutive  weeks  in  some 
designated  newspaper  of  general  circula¬ 
tion  in  the  county  or  counties  in  which 
may  be  situated  the  lands  offered  to  the 
United  States,  and  in  the  same  manner 
in  some  like  newspaper  published  in  any 
county  in  which  may  be  situated  any 
lands  to  be  selected  in  exchange.  In  the 
event  of  the  designation  of  a  daily  news¬ 
paper,  the  publication  should  be  made 
in  the  Wednesday  issue  thereof.  A  simi¬ 
lar  notice  will  be  posted  in  the  district 
land  office  during  the  required  period 
of  publication.  Proof  of  publication  of 
notice  shall  consist  of  a  statement  by 
the  publisher,  or  foreman  or  other  proper 
employee  of  the  newspaper,  showing  the 
dates  of  publication,  and  attaching 
thereto  a  copy  of  the  notice  as  published. 

<b)  The  Slate  will  be  responsible  for 
payment  of  one  half  the  cost  of  publica¬ 
tion,  and  the  publisher  should  bill  the 
Bureau  of  Land  Management  for  the 
other  half  in  accordance  with  instruc¬ 
tions  contained  in  the  advertising  order 
accompanying  the  notice  for  publication. 

§  147.11  Action  by  Bureau  of  Land 
Management,  (a)  The  publication  of 
notice,  conveyance,  abstract  of  title  and 
other  evidence  required  of  the  State  will, 
upon  receipt  in  the  Bureau  of  Land  Man¬ 
agement,  be  examined,  and  if  found  reg¬ 
ular  and  in  conformity  w’ith  law,  and 
there  are  no  objections,  title  will  be  ac¬ 
cepted  to  the  offered  land  and  patent 
will  issue  for  the  land  selected  in  ex¬ 
change. 

(b)  Should  information  available  to 
the  Bureau  of  Land  Management  disclose 
inequalities  of  value,  the  Director  of  the 
Bureau  of  Land  Management  will  advise 
the  State  and  afford  it  opportunity  for 
adjustment  so  as  to  bring  the  exchange 
within  the  provisions  of  the  law. 

(c)  In  case  an  exchange  is  authorized 
upon  an  equal  acreage  basis,  should 
available  information  show  that  the  se¬ 
lected  lands  are  mineral  in  character, 
the  State  will  be  required  to  file  its  con¬ 
sent  to  the  reservation  to  the  United 
States  of  all  minerals  in  such  lands.  In 
such  exchanges,  when  the  offered  lands 
are  mineral  in  character  and  the  State 
holds  title  thereto  the  State  may,  if  de¬ 
sired,  reserve  the  mineral  rights  in  such 
offered  lands  in  accordance  with  the  pro¬ 
visions  of  paragraph  2  of  subsection  (c) 
of  section  8  of  the  Taylor  Grazing  Act, 
as  amended. 

(d)  Notices  of  additional  requirements, 
rejection  or  other  adverse  action  will  be 
given,  and  the  right  of  appeal,  review,  or 
rehearing  recognized  in  the  manner  pre¬ 
scribed  by  the  Rules  of  Practice,  Part  221 
of  this  chapter.  Protests  against  ex¬ 
changes  should  be  filed  in  the  district 
land  office,  from  where  they  will  be  trans¬ 
mitted  to  the  Bureau  of  Land  Manage¬ 
ment  for  consideration  and  disposal. 

(e)  Should  the  application  for 
exchange  be  finally  rejected  or  the  se¬ 
lection  canceled  for  any  reason,  any  ab¬ 
stract  of  title  filed  will  be  returned  to  the 
State,  and  the  State  will  be  advised  of 
its  right  to  apply  for  a  quitclaim  deed 
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under  existing  law  for  the  land  conveyed 
to  the  United  States. 

§  147.12  Granted  lands  unaffected  by 
their  inclusion  within  grazing  districts. 
The  words  in  section  1  of  the  Taylor 
Grazing  Act  “Nothing  in  this  act  shall 
be  construed  in  any  way  *  *  *  to 

affect  any  land  heretofore  or  hereafter 
surveyed  which,  except  for  the  provisions 
of  this  act,  would  be  a  part  of  any  grant 
to  any  State”  were  obviously  intended 
to  preserve  school  sections,  both  surveyed 
and  unsurveyed,  included  within  the 
boundaries  of  a  grazing  district  estab¬ 
lished  under  the  provisions  of  of  the  Tay¬ 
lor  Grazing  Act,  in  exactly  the  same 
status  for  the  purpose  of  any  grant  to  any 
State  as  the  lands  would  have  had  had 
the  Taylor  Grazing  Act  not  been  passed 
and  had  the  lands  not  been  included  in 
the  grazing  district. 

Cross  Reference:  For  State  grants  for 
educational  purposes,  see  Part  270  of  this 
chapter. 

§  147.13  No  indemnity  right  accrues 
by  the  inclusion  of  school  sections  within 
grazing  districts,  (a)  A  grazing  district 
is  not  a  reservation  within  the  meaning 
of  the  act  of  February  28,  1891  (26  Stat. 
796;  43  U.  S.  C.  851,  852),  and  therefore 
school  sections,  surveyed  or  unsurveyed, 
within  a  grazing  district  are  not  for  that 
reason  only  valid  base  for  indemnity 
school  land  selections  under  said  act  of 
1891.  The  inclusion  of  unsurveyed 
school  sections  within  a  grazing  district 
will  not  prevent  the  title  to  such  lands 
from  vesting  in  the  State  upon  the  ac¬ 
ceptance  of  the  plat  of  survey  thereof 
by  the  Director  of  the  Bureau  of  Land 
Management. 

(b)  Granted  school  sections  owned  by 
a  State  within  or  without  the  boundaries 
of  a  grazing  district  may  be  assigned  by 
the  State  as  a  basis  for  an  equal  value, 
or  equal  area  exchange,  and  unsurveyed 
school  sections  within  or  without  the 
boundaries  of  a  grazing  district  may  be 
assigned  by  the  State  as  a  basis  for  an 
equal  area  exchange. 

5  147.14  Acts  and  regulations  govern¬ 
ing  applications  pending  on  June  26, 
1936.  State  applications  for  exchange 
pending  at  the  date  of  the  approval  of 
the  act  of  June  26,  1936,  will  be  governed 
by  the  provisions  of  the  act  of  June  28, 
1934,  as  amended  by  the  act  of  1936,  and 
the  regulations  in  §§  147.1-147.13. 

PATENTS  TO  ISSUE  TO  THE  STATE,  SUBJECT  TO 

PRIOR  LEASES  UNDER  SECTION  15  OF  THE 

TAYLOR  GRAZING  ACT 

Authority:  §§  147.17  to  147.20  issued  un¬ 
der  R.  S.  2478,  43  U.  S.  C.  1201. 

§  147.17  Statutory  authority.  The 
act  approved  August  24,  1937  (50  Stat. 
748;  43  U.  S.  C.  315p),  provides  that 
the  Secretary  of  the  Interior  in  ad¬ 
judicating  State  exchanges,  under  sec¬ 
tion  8  of  the  act  of  June  28, 1934  (48  Stat. 
1272) ,  as  amended  by  the  act  of  June  26, 
1936  (49  Stat.  1976;  43  U.  S.  C.  315g), 
involving  lands  embraced  in  outstand¬ 
ing  leases  under  section  15  of  said 
act  (48  Stat.  1275,  49  Stat.  1978;  43 
U.  S.  C.  315m)  issued  prior  to  the 
filing  of  the  State  exchange  applica¬ 
tion,  upon  the  request  of  any  State  may 


issue  patent  to  the  State,  subject  to  such 
outstanding  lease:  Provided,  That  the 
United  States  shall  not  by  reason  of  the 
issuance  of  any  such  patents  be  required 
to  account  to  the  State  for  any  money 
due  and  collected  prior  thereto  as  rent 
for  any  part  of  the  then-current  annual 
rental  period,  except  as  provided  by  law. 

§  147.18  State  may  request  that 
patent  issue  subject  to  grazing  lease. 
Where  a  State  application  for  exchange 
under  the  provisions  of  the  Taylor  Graz¬ 
ing  Act  approved  June  28,  1934  (48  Stat. 
1269)  as  amended  by  the  act  of  June  26, 
1936  (49  Stat.  1976  >,  is  found  to  em¬ 
brace  lands  included  in  an  outstanding 
lease  issued  under  section  15  of  said  act, 
before  final  action  is  taken  by  the  Bu¬ 
reau  of  Land  Management  with  a  view  to 
the  issuance  of  patent  on  such  applica¬ 
tion,  the  State  will  be  afforded  an  op¬ 
portunity  to  request  the  issuance  of 
patent  for  the  land  involved  subject  to 
such  outstanding  lease,  and  upon  receipt 
of  such  a  request  by  the  State,  further 
action  will  be  taken  with  a  view  to  the 
issuance  of  patent,  should  no  objection 
appear  of  record. 

Cross  Reference:  For  patents,  see  Part  108 
of  this  chapter. 

§  147.19  Action  on  conflicting  appli¬ 
cation  for  section  15  lease  or  for  renewal 
of  such  lease.  Where  an  application  for 
a  lease  or  for  the  renewal  thereof,  under 
section  15  of  the  Taylor  Grazing  Act,  con¬ 
flicts  with  a  pending  application  for  a 
State  exchange  under  section  8  of  said 
act,  the  Bureau  of  Land  Management 
may  issue  a  lease  or  renewal  lease  for 
the  lands  in  conflict,  which  lease  shall 
provide  for  its  termination  as  to  the 
lands  in  conflict  on  the  date  when  the 
pending  conflicting  State  exchange  ap¬ 
plication  is  approved  for  patenting. 

§  147.20  Rental  payments  collected  by 
United  States.  In  accordance  with  the 
proviso  to  the  act  of  August  24,  1937,  in 
cases  where  the  United  States  has,  prior 
to  the  issuance  of  such  a  patent,  received 
payments  for  an  unexpired  portion  of  the 
then  current  annua)  rental  period,  no 
payment  other  than  that  provided  for  by 
section  10  of  the  Taylor  Grazing  Act,  as 
amended  (49  Stat.  1978;  43  U.  S.  C. 
315i),  will  be  required  to  be  marie  to  the 
State  by  the  United  States. 


Part  148 — Exchanges  for  the  Consol¬ 
idation  or  Extension  of  National 
Forests 

EXCHANGES  OF  PRIVATELY  OWNED  LANDS  WITH¬ 
IN  NATIONAL  FORESTS  FOR  NATIONAL  FOREST 
LAND  OR  TIMBER 

Sec. 

148.1  Statutory  authority. 

148.2  Reservation  of  timber,  minerals  or 

easements. 

148.3  Preliminary  negotiations. 

148.4  Notice  to  county  of  exchange  offer. 

148.5  Application:  effective  date;  condi¬ 

tional  approval. 

148.6  Authorization  of  publication. 

148.7  Publication  and  posting. 

148.8  Action  by  Forest  Service  after  publi¬ 

cation;  protests. 

148.9  Form  and  execution  of  deed. 

148.10  Requirements  where  applicant  re¬ 

serves  mineral  rights. 


Sec. 

148.11  What  abstract  must  show;  authenti. 

cation  required;  taxes;  certificate*! 

148.12  Title  insurance;  certificate  of  title 

148.13  Right  reserved  to  reject  exchange  of. 

fer. 

148.14  Acceptance  of  title. 

148.15  Special  acts  authorizing  forest  ex. 

changes. 

EXCHANGES  WITH  NEW  MEXICO  TO  OBTAIN  LANDS 
FOR  NATIONAL  FORESTS  IN  THAT  STATE 

148.20  Statutory  authority. 

148.21  Preliminary  negotiations  and  lnfor- 

mal  application. 

148.22  Request  for  withdrawal  of  lands. 

148.23  Reservation  of  mineral,  timber,  etc. 

examination  and  appraisal  of  lands! 

148.24  Joint  appraisal  where  unreserved 

public  land  is  selected. 

148.25  Action  when  Secretary  of  Agriculture 

determines  that  exchange  will  be 
in  the  public  interest. 

148  26  Formal  application. 

148.27  When  statement  must  be  furnished 

as  to  springs  or  water  holes. 

148.28  Fees. 

148.29  Conveyance  or  relinquishment  by 

State;  certificate  of  nonencum- 
brance;  abstract  of  title. 

148.30  Two  classes  of  exchanges  not  to  be 

in  same  list. 

148  31  Notice  for  publication. 

148.32  Recording  of  deed;  completion  of  ab- 

stract;  approval  and  certification 
of  selection. 

148.33  Deed  and  abstract  to  be  returned  if 

selection  is  canceled. 

EXCHANGES  OF  PRIVATELY  OWNED  LANDS 
WITHIN  NATIONAL  FORESTS  FOR  NATIONAL 
FOREST  LAND  OR  TIMBER 

Authority:  §5  148.1  to  148.15  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  148.1  Statutory  authority.  The  act 
of  March  20,  1922  (42  Stat.  465, 16  U.  S.  C. 
485)  provides  that  when  the  public  in¬ 
terests  will  be  benefited  thereby,  the 
Secretary  of  the  Interior  is  authorized, 
in  his  discretion,  to  accept  on  behalf  of 
the  United  States  title  to  any  lands 
within  national  forests  which,  in  the 
opinion  of  the  Secretary  of  Agriculture, 
are  chiefly  valuable  for  national  forest 
purposes,  and  in  exchange  therefor  may 
patent  not  to  exceed  an  equal  value  of 
such  surveyed  national  forest  land  in  the 
same  State,  or  the  Secretary  of  Agri¬ 
culture  may  authorize  the  grantor  to  cut 
and  remove  an  equal  value  of  timber 
within  the  national  forests  in  the  same 
State;  the  values  in  each  case  to  be  de¬ 
termined  by  the  Secretary  of  Agriculture. 

§  148.2  Reservation  of  timber,  min¬ 
erals  or  easements.  The  act  of  March 
20,  1922,  was  amended  by  the  Act  of 
February  28,  1925  <43  Stat.  1090;  16 
U.  S.  C.  486)  by  adding  thereto  section 
2,  which  provides  that  either  party  to 
such  an  exchange  may  make  reserva¬ 
tions  of  timber,  minerals,  or  easements, 
the  values  of  which  shall  be  duly  con- 
sidered  in  determining  the  values  of  the 
exchanged  lands.  The  act  provides  that 
reservations  in  deeds  to  the  United 
States  shall  be  subject  to  such  reason¬ 
able  conditions  respecting  ingress  and 
egress  and  the  use  of  the  surface  of  the 
land  as  may  be  deemed  necessary  by  the 
Secretary  of  Agriculture,  and  that  where 
mineral  reservations  are  made  in  lands 
conveyed  by  the  United  States,  the  pat¬ 
ents  thereto  shall  stipulate  that  whoever 
acquires  the  right  to  mine  and  remove 
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the  reserved  minerals  may  enter  and  use 
so  much  of  the  surface  as  may  be  re¬ 
quired  for  all  purposes  incident  to  min¬ 
ing  and  removing  the  deposits;  and  may 
mine  and  remove  the  reserved  minerals, 
upon  payment  to  the  owner  of  the  sur¬ 
face  for  damages  to  the  land  or  improve¬ 
ments  on  the  land. 

§148.3  Preliminary  negotiations.  Pre¬ 
liminary  negotiations  for  an  exchange 
hereunder  will  be  conducted  with  local 
representatives  of  the  Forest  Service. 
Any  owner  of  land  subject  to  exchange 
who  is  21  years  of  age,  or  over  (or  a  cor¬ 
poration  which  is  authorized  to  own  and 
convey  real  property) ,  may  initiate  nego¬ 
tiations  for  exchange  thereof  by  filing  an 
informal  offer  of  exchange,  with  local 
national  forest  officers.  This  offer  should 
describe  the  lands  which  will  be  conveyed 
to  the  Government  and  the  national  for¬ 
est  land  selected  in  exchange  therefor,  or 
if  national  forest  timber  is  selected  in 
exchange,  the  volume  of  timber  or  value 
of  timber  which  the  owner  desires  and 
the  national  forest  land  on  which  it  is 
located. 

Land  offered  or  selected  must  be  spe¬ 
cifically  described  according  to  Govern¬ 
ment  survey  subdivisions.  As  a  rule 
nothing  less  than  quarter-quarter  sec¬ 
tions  or  forty-acre  tracts  (or  numbered 
lots)  may  be  offered  or  selected,  except 
where  the  exchange  proponent,  or  the 
Government,  does  not  own  the  balance  of 
such  subdivisions,  or  where  a  portion  of  a 
forty-acre  tract  or  lot,  offered  the  Gov¬ 
ernment  is  not  valuable  for  national 
forest  purposes,  or  where  the  United 
States  desires  to  retain  ownership  of  a 
portion,  or  portions,  of  a  forty-acre  tract 
or  lot,  selected  by  the  proponent  because 
of  the  fact  that  it  is  chiefly  valuable  for 
national  forest  purposes.  Selected  land 
or  timber  must  be  entirely  within  na¬ 
tional  forest  boundaries  and  in  the  same 
State  in  which  the  offered  lands  are 
located. 

§  148.4  Notice  to  county  of  exchange 
offer.  As  soon  as  an  agreement  has  been 
reached  between  the  proponent  and  the 
local  national  forest  officers  in  proposed 
exchanges  involving  selected  values  in 
excess  of  $5,000,  the  Forest  Service  will 
cause  a  written  notice  to  be  served  either 
personally  or  by  mail  on  the  appropriate 
county  officials  of  the  county  or  counties 
in  which  the  offered  land  and  the  se¬ 
lected  land  or  timber  are  situated.  The 
notice  will  give  the  location  and  area  of 
the  land  offered  in  exchange  as  well  as 
the  amount  of  stumpage,  if  any,  to  be 
cut  on  the  offered  land  by  the  proponent 
and  the  period  allowed  for  the  removal 
thereof.  The  notice  will  also  give  the 
location  and  either  the  acreage  of  the 
land  selected  or  the  total  volume  or  value 
of  timber  to  be  cut  in  exchange  for  the 
offered  land,  together  with  the  period  in 
which  such  cutting  rights  are  to  be  exer¬ 
cised.  The  county  officials  will  be  al¬ 
lowed  15  days  from  receipt  of  notice  in 
which  to  file,  in  writing,  with  the  For¬ 
est  Supervisor  or  regional  forester,  any 
Protests  or  objections  to  the  proposed 
exchange.  A  copy  of  the  notice  to  the 
county,  with  evidence  of  service  and  any 
response  to  the  notice  will  be  forwarded 
w  the  Director,  Bureau  of  Land  Man¬ 
agement. 


§  148.5  Application ;  effective  date; 
conditional  approval.1  Upon  an  agree¬ 
ment  being  reached  between  the  ex¬ 
change  applicant  and  the  local  national 
forest  officers,  those  officers  will  obtain 
from  the  applicant  an  application  over 
his  signature  which  shall  recite  that  the 
applicant  is  of  the  age  of  21  years  or 
over  and  that  he  owns  the  land  offered 
in  exchange,  or  is  in  the  process  of  ac¬ 
quiring  it  or  has  a  firm  contract  to 
acquire  it,  and  shall  describe  the  offered 
land  together  with  any  reservations  and 
exceptions  he  wishes  to  make,  and  will 
transmit  the  application  together  with 
their  recommendation  thereon  to  the 
Forest  Service.  If  the  exchange  is 
land  for  land,  and  minerals  in  the 
selected  lands  are  not  reserved,  the 
application  must  be  supported  by  a 
statement  as  to  the  non-mineral  charac¬ 
ter  of  that  land.  The  statement  must  be 
signed  by  the  applicant  or  someone  in 
his  behalf  and  must  show  that  the  per¬ 
son  who  signs  it  is  well  acquainted  with 
the  character  of  the  land  selected;  that 
his  personal  knowledge  of  said  land  is 
such  as  to  enable  him  to  testify  under¬ 
standing^  with  regard  thereto;  that 
there  is  not  to  his  knowledge  any  val¬ 
uable  mineral  of  any  character  whatso¬ 
ever  within  the  limits  thereof;  that  the 
land  contains  no  salt  springs  or  deposits 
of  salt  in  any  form  sufficient  to  render 
it  chiefly  valuable  therefor;  that  said 
land  is  essentially  non- mineral  and  non¬ 
saline  in  character,  and  is  not  in  any 
manner  occupied  or  claimed  adversely  to 
the  applicant.  Where  the  application  is 
made  by  a  corporation,  a  certified  copy 
of  its  articles  of  incorporation,  and  a 
copy  of  an  authorization  by  the  Board  of 
Directors  or  other  governing  body  to 
make  the  exchange,  must  be  furnished 
in  connection  with  the  establishment  of 
title  (§  149.9).  If  the  application  is 
approved,  the  Forest  Service  will  for¬ 
ward  it  by  a  letter,  in  triplicate,  to  the 
appropriate  land  office  of  Bureau  of  Land 
Management,  which  will  stamp  the  ap¬ 
plication  to  show  the  date  and  hour  of  its 
receipt  and  advise  the  Forest  Service  as 
to  such  date  and  hour.  The  letter  of  the 
Forest  Service  shall  adequately  describe 
the  lands  offered  and  selected  and  shall 
set  forth  any  reservations,  exceptions  or 
outstanding  rights  to  which  the  offered 
or  selected  lands  are  subject  and,  when 
proper,  shall  state  that  an  examination 
has  shown  the  offered  lands  to  be  chiefly 
valuable  for  national  forest  purposes  and 
not  occupied  by  adverse  claimants;  that 
the  offered  lands  are  at  least  equal  in 
value  to  the  lands  or  timber  selected, 
and  that  the  proposed  exchange  is  in  the 
public  interest. 

The  authorized  officer  of  Bureau  of 
Land  Management  unless  he  has  reasons 
to  do  otherwise  will  approve  the  ex¬ 
change  offer  subject  to  submission  of 
acceptable  title  to  the  offered  land,  to 
full  compliance  by  the  proponent  with 
§§  148.1  to  148.15,  inclusive,  and  to  any 
protest  which  may  be  filed,  and  will  so 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


notify  the  Forest  Service.  If  the  author¬ 
ized  officer  of  Bureau  of  Land  Man¬ 
agement  does  not  give  conditional  ap¬ 
proval  to  the  application  or  take  other 
action  thereon  within  30  days  from  the 
time  of  the  filing  of  the  application  in 
the  Bureau  of  Land  Management,  the 
exchange  shall  be  considered  as  condi¬ 
tionally  approved  and  the  Forest  Service 
will  proceed  as  hereinafter  provided. 

A  proposed  exchange  which  is  found 
by  the  Bureau  of  Land  Management  for 
any  reason  to  be  unsatisfactory  will  be 
rejected,  subject  to  appeal  or  to  the  cur¬ 
ing  of  the  defect. 

An  application  filed  subsequent  to  the 
application  for  exchange  which  conflicts 
therewith  and  is  supported  by  allegations 
of  prior  right,  will  be  transmitted  to  the 
Bureau  of  Land  Management  with  ap¬ 
propriate  recommendation. 

§  148.6  Authorization  of  publication. 
Upon  receipt  of  the  conditional  approval 
of  the  Bureau  of  Land  Management,  or 
after  the  expiration  of  the  30  days  al¬ 
lowed  for  such  approval  by  §  148.5,  the 
Forest  Service  will  notify  the  proponent, 
arrange  for  publication  as  required  by 
§  148.7  and  will  request  the  proponent  to 
furnish  a  recorded  deed,  abstract  or 
other  satisfactory  evidence  of  title  and 
other  material,  as  hereinafter  specified. 

§  148.7  Publication  and  posting.  A 
notice  of  the  exchange  will  be  published 
once  each  week  for  four  consecutive 
weeks  in  some  newspaper  or  newspapers 
designated  by  the  regional  forester  and 
having  general  circulation  in  the  county 
or  counties  in  which  the  land  offered  and 
the  land  or  timber  selected  are  situated. 
During  the  period  of  publication  a  simi¬ 
lar  notice  of  application,  supplied  by  the 
regional  forester  of  the  Forest  Service, 
shall  be  posted  in  the  office  of  the  Forest 
Supervisor  of  the  national  forest  or  for¬ 
ests  involved  and  in  the  land  office.  The 
notice  shall  describe  the  lands  offered 
to  the  Government  and  lands  selected  by 
the  proponent  or,  where  national  forest 
timber  is  selected,  the  lands  on  which 
such  timber  is  situated,  and  shall  state 
that  the  purpose  of  such  notice  is  to  al¬ 
low  all  persons  claiming  the  land  selected 
or  having  bona  fide  objections  to  the 
exchange  an  opportunity  to  file  their 
protest  with  the  regional  forester,  whose 
address  will  be  given.  The  notice  shall 
also  state  that  any  protests  or  objections 
must  be  filed  within  30  days  after  date 
of  first  publication  of  the  notice,  which 
date  must  be  set  out  in  the  notice.  The 
proof  of  publication  will  consist  of  state¬ 
ments  from  the  publisher  or  the  fore¬ 
man  or  other  proper  employee  of  the 
newspaper  in  which  the  notice  was  pub¬ 
lished,  with  a  copy  of  the  published  no¬ 
tice  attached.  The  Forest  Supervisor 
and  the  manager  of  the  land  office  shall 
certify  to  the  posting  in  their  offices. 
The  dates  of  such  publication  and  post¬ 
ing  must  in  all  cases  be  given. 

§  148.8  Action  by  Forest  Service  after 
publication;  protests.  Title  papers, 
proof  of  publication  and  other  required 
material  will  be  transmitted  by  propo¬ 
nent  to  the  regional  forester,  who  will 
examine  such  material  for  its  adequacy 
and  for  the  completeness  of  title.  When 
compliance  is  found  to  be  adequate  and 
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the  title  papers  are  found  to  be  in  proper 
form,  the  regional  forester  will  transmit 
title  papers  and  other  material  to  the 
Bureau  of  Land  Management.  Any  pro¬ 
test  filed  with  the  regional  forester  as 
a  result  of  publication  will  be  trans¬ 
mitted  at  the  same  time  with  appro¬ 
priate  recommendations  to  the  Bureau 
of  Land  Management  for  consideration 
and  decision.  Any  decision  of  the  au¬ 
thorized  officer,  Bureau  of  Land  Man¬ 
agement,  will  be  subject  to  appeal  pur¬ 
suant  to  the  Rules  of  Practice,  Part  221 
of  this  chapter. 

§  148.9  Form  and  execution  of  deed. 
The  deed  conveying  the  land  offered  as 
a  basis  of  exchange  must  be  executed  and 
acknowledged  in  the  same  manner  as  a 
conveyance  of  real  property  is  required 
to  be  executed  and  acknowledged  by  the 
laws  of  the  State  in  which  the  land  is 
situated.  The  deed  should  recite  that 
the  consideration  for  the  conveyance  to 
the  United  States  of  the  land  offered  is 
the  exchange  therefor  of  not  exceeding 
an  equal  value  of  national  forest  land 
or  timber,  depending  upon  whether  the 
exchange  is  one  of  land  for  land,  or  land 
for  timber.  The  act  or  acts  under  which 
the  exchange  is  made  should  be  cited  in 
the  deed. 

Such  revenue  stamps  as  are  required 
by  law  must  be  affixed  to  the  deed  by 
proponent  and  canceled. 

Where  the  conveyance  is  made  by  an 
individual  it  must  show  whether  the  per¬ 
son  conveying  is  married  or  single,  and 
if  married,  the  wife  or  husband  of  such 
person,  as  the  case  may  be,  must  join 
in  the  execution  of  the  conveyance  in 
such  a  manner  as  to  effectually  bar  any 
right  of  curtesy  or  dower,  or  any  claim 
whatsoever  to  the  land  conveyed,  or  it 
must  be  fully  shown  that  under  the  laws 
of  the  State  in  which  the  conveyed  land 
is  situated  such  wife  or  husband  has  no 
interest  whatsoever,  present  or  prospec¬ 
tive,  which  makes  her  or  his  joining  in 
the  conveyance  necessary. 

Where  the  conveyance  is  by  a  corpora¬ 
tion.  it  should  be  recited  in  the  instru¬ 
ment  of  transfer  that  it  was  executed 
pursuant  to  an  order  or  by  the  direction 
of  the  board  of  directors  or  other  gov¬ 
erning  body,  a  copy  of  which  order  or 
direction  should  accompany  such  instru¬ 
ment  of  transfer,  and  should  bear  the 
impression  of  the  corporate  seal.  Cer¬ 
tified  copies  of  the  articles  of  incorpora¬ 
tion  of  the  corporation  showing  that  it 
is  authorized  to  own  and  convey  real 
property  should  accompany  the  deed  or 
be  included  among  the  title  papers. 

§  148.10  Requirements  where  appli¬ 
cant  reserves  mineral  rights.  In  the  case 
of  each  and  every  offer  to  exchange  made 
under  the  act  of  March  20, 1922  (42  Stat. 
465;  16  U.  S.  C.  485),  as  amended  by  the 
act  of  February  28,  1925  (43  Stat.  1090; 
16  U.  S.  C.  486),  where  the  exchange 
proponent  reserves  the  rights  to  any  or 
all  minerals  in  lands  offered  to  the  United 
States  in  such  an  exchange,  the  propo¬ 
nent  will  be  required  to  attach  to  or  in¬ 
corporate  as  a  part  of  the  application  for 
exchange  the  conditions  set  out  in  36 
CFR  251.15.  Such  conditions  must  also 
be  incorporated  in  the  deed  of  convey¬ 
ance  of  the  offered  land  to  the  United 
States. 


§  148.11  What  abstract  must  show; 
authentication  required;  taxes;  certifi¬ 
cates.  Each  conveyance  must  be  accom¬ 
panied  by  a  duly  authenticated  abstract 
of  title,  except  as  provided  in  §  148.12, 
•showing  that  at  the  time  the  conveyance 
was  recorded  the  title  was  in  the  party 
conveying  and  that  the  land  was  free 
from  conflicting  record  claims,  tax  lia¬ 
bilities,  judgment  or  mortgage  liens, 
pending  suits  or  other  encumbrances. 

The  certificate  of  authentication  of  the 
abstract  must  be  signed  by  the  recorder 
of  deeds  or  other  proper  official,  under  his 
official  seal,  or  by  such  abstractor  or  com¬ 
pany  as  may  be  satisfactory  to  the 
Bureau  of  Land  Management.  The  cer¬ 
tificates  must  show  the  title  memoranda 
to  be  a  full,  true,  and  complete  abstract 
of  all  matters  of  record  or  on  file  in  the 
appropriate  office  or  offices  of  the  county 
or  counties  in  which  the  offered  land  is 
located,  including  all  conveyances,  mort¬ 
gages,  or  other  encumbrances,  judgments 
against  the  various  grantors,  mechanics’ 
liens,  lis  pendens  or  other  instruments 
which  are  required  by  law  to  be  filed 
with  the  recording  officers  affecting  in 
any  manner  whatsoever  the  title  to  the 
described  land. 

The  authenticity  of  the  tax  records 
must  be  certified  showing  that  all  taxes 
levied  or  assessed  against  the  land,  or 
that  could  operate  thereon  as  a  lien, 
have  been  fully  paid;  or  whether  there 
is  a  tax  lien  although  such  tax  is  not 
assessed,  due  or  payable;  that  there  are 
no  unredeemed  tax  sales  and  no  tax 
deeds  outstanding  as  shown  by  the  rec¬ 
ords  of  the  proper  county  office.  In 
case  taxes  have  been  assessed  or  levied 
on  lands  conveyed  to  the  United  States 
and  such  taxes  are  not  due  and  payable 
until  some  future  date,  the  proponent, 
in  addition  to  the  certificate  above  re¬ 
quired  relative  to  taxes  and  tax  assess¬ 
ments,  may  submit  a  sum  equal  to  at 
least  twice  the  amount  of  taxes  paid  on 
the  land  for  the  previous  year  or  in  lieu 
thereof  furnish  a  bond  in  like  amount 
with  qualified  corporate  surety,  in  order 
to  indemnify  the  United  States  against 
loss  for  the  taxes  assessed  or  levied  but 
not  yet  due  and  payable. 

The  absence  of  judgment  liens  or 
pending  suits  against  the  various  grant¬ 
ors  which  might  affect  the  title  of  the 
land  conveyed  must  be  shown  by  the 
official  certificate  of  the  clerks  of  the 
courts  of  record,  whose  judgments,  un¬ 
der  the  laws  of  the  United  States  or  the 
State  in  w’hich  the  land  is  situated, 
would  be  a  lien  on  the  land  conveyed. 

§  148.12  Title  insurance;  certificate  of 
title.  A  policy  of  title  insurance,  or  a 
certificate  of  title,  may  be  accepted  in 
lieu  of  an  abstract  -when  issued  by  a 
title  company  which  is  recognized  by 
the  Bureau  of  Land  Management.  A 
policy  of  title  insurance,  when  furnished, 
must  be  in  substantially  the  form  ap¬ 
proved  by  the  Solicitor  of  the  Depart¬ 
ment  of  the  Interior  and  must  be  free 
from  conditions  and  stipulations  not  ac¬ 
ceptable  to  the  Bureau  of  Land  Man¬ 
agement.  A  certificate  of  title  will  be 
accepted  only  where  the  certificate  is 
made  to  the  Government,  or  expressly 
for  its  benefit,  and  where  the  interests 
of  the  Government  will  be  sufficiently 
protected  thereby. 


§  148.13  Right  reserved  to  reject  ex¬ 
change  offer.  Applications  to  select 
either  land  or  timber  under  the  provi¬ 
sions  of  the  act  of  March  20,  1922  (42 
Stat.  465;  16  U.  S.  C.  485)  will  not  defeat 
the  right  of  the  United  States  to  with¬ 
draw  or  reserve  the  land  for  such  pur¬ 
poses  or  uses  as  may  be  proper  prior  to 
the  filing  of  the  recorded  deed  to  the 
offered  land  and  evidence  of  valid  title 
thereto  with  the  Regional  Forester. 

§  148.14  Acceptance  of  title.  Title 
papers  will  be  reviewed  by  the  Bureau  of 
Land  Management,  and,  if  title  to  the 
offered  land  is  found  to  be  acceptable  and 
the  application  otherwise  is  found  to  be 
satisfactory,  the  Director  of  the  Bureau 
of  Land  Management  will  accept  the  title 
and  will  so  notify  the  Chief  of  the  Forest 
Service,  and  where  lands  have  been  se¬ 
lected  will  issue  patent.  When  only 
timber  is  selected,  the  Forest  Service  will 
issue  the  necessary  permits  for  cutting 
thereof.  The  offered  lands  so  conveyed, 
upon  the  acceptance  of  title,  will  become 
parts  of  the  national  forests  within  whose 
boundaries  they  are  located. 

If  the  Bureau  of  Land  Management 
finds  additional  title  curative  material  is 
necessary,  it  will  request  such  material  of 
the  Forest  Service,  setting  forth  in  detail 
the  type  of  curative  data  or  action  neces¬ 
sary.  It  will  be  the  responsibility  of  the 
Forest  Service  to  obtain  such  material,  or 
have  such  action  taken,  and  to  forward 
necessary  documents  or  proof  of  action  to 
the  Bureau  of  Land  Management. 

§  148.15  Special  acts  authorizing  for¬ 
est  exchanges.  Special  acts  providing 
for  exchanges  of  lands  in  national  forests 
are  listed  below.*  Special  regulations 
governing  these  acts  have  not  been  pre¬ 
pared  (except  as  shown  in  the  list),  but 
exchanges  thereunder  must  be  made 
under  §§  148.1  to  148.15,  inclusive,  modi¬ 
fied,  however,  to  meet  the  limitations, 
conditions,  and  provisions  of  the  acts 
mentioned. 

List  op  Special  Acts 
Date  of  Act  and  Forest 
8-13-08  (35  Stat.  42),  Crow  Creek  National 
Forest. 

2- 18-09  (35  Stat.  626;  16  U.  S.  C.  494),  Cala¬ 
veras  Big  Trees. 

6- 7-12  (37  Stat.  108;  16  U.  S.  C.  494),  Cala¬ 
veras  Big  Trees. 

7- 31-12  (37  Stat.  241) ,  State  of  Michigan. 

8- 22-12  (37  Stat.  323).  Pecos-Zunl. 
4-16—14  (38  Stat.  345;  16  D.  S.  C.  51), 

Sierra-Stanlslaus. 

3- 3-17  (39  Stat.  1122;  16  U.  S.  C.  164,  108, 
167),  National  Forests  In  Montana. 

6-5-20  (41  Stat.  986;  16  U.  S.  C.  675-678), 
Harney. 

3-4r-21  (41  Stat.  1368),  Rainier. 

12-20-21  (42  Stat.  350),  Shoshone. 

2-2-22  (42  Stat.  362),  Deschutes. 

9- 22-22  (42  Stat.  1018),  State  of  Idaho. 

9-22-22  (  42  Stat.  1017;  16  U.  S.  C.  483,  484), 

All. 

9-22-22  (42  Stat.  1036),  Wenatchee,  Olym¬ 
pic,  Snoqualmie. 

2-14-23  (42  Stat.  1245) .  Lincoln.  (For  reg¬ 
ulations  see  Circ.  888,  approved  April  9,  1923, 
49  L.  D.  529.) 

6-7-24  (43  Stat.  643),  Forests  In  New 
Mexico. 

1- 12-25  (43  Stat.  739),  Forests  in  New 
Mexico. 

2- 20-25  (43  Stat.  952),  Plumas,  Eldorado, 
Stanislaus,  Shasta,  Tahoe. 


*See  the  table,  “List  of  Special  Acts.” 
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2-28-25  (43  Stat.  1074),  Snoqualmie. 

2- 28-25  (43  Stat.  1079),  Mt.  Hood. 

3- 3-25  (43  Stat.  1215;  16  U.  S.  C.  516),  All. 

3-3-25  (43  Stat.  1117),  Custer. 

3-4-25  (43  Stat.  1279),  Umatilla,  Wallowa, 
Whitman. 

3- 4-25  (43  Stat.  1282),  Whitman. 

4- 21-26  (44  Stat.  303),  All  Forests  In  New 
Mexico  and  Arizona. 

5- 26-26  (44  Stat.  655;  16  U.  S.  C.  37-40), 
Absaroka,  Gallatin,  Yellowstone  Park. 

6- 15-26  (44  Stat.  746),  National  Forests  In 
New  Mexico. 

2- 15-27  (44  Stat.  1099;  16  U.  S.  C.  508a), 
Black  Hills  and  Harney. 

3- 2-27  (44  Stat.  1262),  State  of  Oregon. 

3-3-27  (44  Stat.  1378),  Arapaho. 

3-4-27  (44  Stat.  1412),  Colville. 

3- 26-28  (45  Stat.  370),  Mantl. 

4- 10-28  (45  Stat.  415),  Challls,  Sawtooth. 

4-16-28  (45  Stat.  431),  Carson,  Manzano, 

Santa  Fe. 

4- 23-28  (  45  Stat.  450),  Crater. 

5- 17-28  (45  Stat.  598),  Missoula. 

1- 30-29  (45  Stat.  1145),  Montana. 

2- 7-29  (45  Stat.  1154),  Lincoln.  (For  reg¬ 
ulations  see  Clrc.  approved  March  22,  1929, 
•*K”  1327799.) 

5- 14-30  (Ch.  270,  46  Stat.  278),  Fremont. 

2- 25-32  (47  Stat.  55),  Cache. 

6- 30-32  (47  Stat.  451),  Siuslaw. 

3- 4-33  (47  Stat.  1563),  Modoc. 

3- 4-33  (47  Stat.  1569),  Gunnison. 

4- 30-34  (48  Stat.  649),  St.  Joe. 

6-13-35  (49  Stat.  338)  ,  Siskiyou. 

6-13-35  (49  Stat  338),  Willamette. 

6-25-35  (49  Stat.  422;  16  U.  S.  C.,  Note  486) , 

Lincoln. 

8-2-35  (49  Stat.  508;  16  U.  S.  C.,  485a), 
Chelan. 

6- 19-36  (49  Stat.  1534),  Umatilla  and 
Whitman. 

7- 27-37  (50  Stat.  634),  Rogue  River. 

8- 12-37  (50  Stat.  622),  Columbia. 

8-21-37  (50  Stat.  739),  Snoqualmie. 

2-12-38  (52  Stat.  28).  Tahoe. 

6-26-38  (52  Stat.  443),  Kanlksu. 

6-15-38  (52  Stat.  686),  Black  Hills. 

6-22-38  (52  Stat.  835),  Modoc,  Shasta  and 

Lassen. 

6-22-38  (  52  Stat.  836),  Shasta  and 

Klamath. 

6-22-38  (52  Stat.  838),  Plumas,  Tahoe  and 
Lassen. 

8-10-39  (53  Stat.  1347),  Kanlksu. 

8-11-39  (53  Stat.  1412),  Wenatchee. 

1-17-40  (54  Stat.  14),  Suislaw. 

6-8-40  (64  Stat.  251),  Ochoco. 

6-17-40  (54  Stat.  402),  Malheur,  UmatiUla 
and  Whitman. 

6-29-40  (54  Stat.  695),  San  Juan-Rio 
Grande. 

6-5-42  (56  Stat.  311),  Plumas. 

12-23-44  (58  Stat.  924) ,  Pike. 

EXCHANGES  WITH  NEW  MEXICO  TO  OBTAIN 

LANDS  FOR  NATIONAL  FORESTS  IN  THAT 

STATE 

Authority:  ?§  148.20  to  148.33  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

5  148.20  Statutory  authority.  The 
act  approved  June  15,  1926  (44  Stat.  746) 
amended  section  10  of  the  act  approved 
June  20,  1910  (36  Stat.  563)  so  as  to  pro¬ 
vide  for  exchanges  of  lands  within  na¬ 
tional  forests,  by  the  State  of  New  Mex¬ 
ico,  for  public  lands  of  the  United  States 
within  or  outside  of  national  forests  in 
that  State. 

§  148.21  Preliminary  negotiations  and 
informal  application,  (a)  All  prelimi¬ 
nary  negotiations  relating  to  an  exchange 
under  the  Act  of  June  15,  1926,  are  to  be 
conducted  with  the  local  representatives 
of  the  Forest  Service,  and  the  State  must 
file  with  the  regional  forester,  Albuquer¬ 
que,  New  Mexico,  an  informal  applica¬ 
tion  describing  the  land  to  be  conveyed 
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as  well  as  that  to  be  selected,  which 
lands  must  be  described  by  legal  subdi¬ 
visions,  or  by  entire  sections,  and  nothing 
less  than  a  legal  subdivision  may  be  sur¬ 
rendered  or  selected.  The  lands  selected 
in  any  one  application  should  not  exceed 
6,400  acres.  The  conveyed  lands  must 
be  within  the  exterior  boundaries  of  a 
national  forest,  and  the  selected  lands 
may  be  within  a  national  forest  or  may 
be  from  the  unreserved  and  unappropri¬ 
ated  surveyed  public  lands  within  the 
State. 

(b)  The  preliminary  negotiations  re¬ 
lating  to  a  proposed  exchange  are  to  be 
conducted  with  the  authorized  officers  of 
the  Bureau  of  Land  Management  as  well 
as  with  the  representatives  of  the  Forest 
Service,  and  the  State  must  file  with  the 
land  office  having  jurisdiction  in  the 
area  in  which  the  lands  desired  are  situ¬ 
ated,  an  informal  application  describ¬ 
ing  the  lands  to  be  selected  and  those  to 
be  offered  by  the  State  in  exchange 
therefor. 

§  148.22  Request  for  withdrawal  of 
lands.  Where  the  lands  proposed  for 
selection  by  the  State  as  aforesaid,  under 
the  provisions  of  the  act  of  June  15,  1926, 
are  outside  of  national  forests  and  form 
a  part  of  the  unappropriated,  unwith¬ 
drawn,  unreserved,  surveyed  public 
lands,  a  list  of  such  lands  should  be 
promptly  forwarded  by  the  State  to  the 
authorized  officer  of  the  Bureau  of  Land 
Management,  with  the  request  that  a 
withdrawal  thereof  be  made  under  the 
act  of  June  25,  1910  (36  Stat.  847;  43 
U.  S.  C.  141-143,  16  U.  S.  C.  471),  as 
amended  by  the  act  of  August  24,  1912 
(37  Stat.  497;  43  U.  S.  C.  142,  16  U.  S.  C. 
471),  and  in  aid  of  said  proposed  selec¬ 
tion  by  the  State  under  the  act  of  June 
15,  1926. 

Cross  Reference:  For  withdrawals,  res¬ 
torations,  and  classifications,  see  Parts  295, 
296  of  this  chapter. 

§  148.23  Reservation  of  mineral,  tim¬ 
ber,  etc.,  examination  and  appraisal  of 
lands,  (a)  The  application  for  exchange 
should  show  in  detail  every  reservation 
of  mineral,  timber,  or  easements  previ¬ 
ously  granted  or  to  be  made  by  the  State 
to  which  the  offered  lands  are  subject, 
and  should  also  show  the  reservations  of 
timber,  minerals  or  easements  which  are 
acceptable  to  the  State  and  are  to  be 
made  by  the  United  States. 

(b)  The  act  of  June  15,  1926  requires 
that  the  value  of  the  selected  lands  shall 
not  exceed  that  of  the  offered  lands,  con¬ 
sideration  being  given  to  any  reserva¬ 
tions  of  timber,  mineral,  or  easements 
which  may  be  made  by  the  State  or  the  - 
United  States.  The  values  of  both  of¬ 
fered  and  selected  lands  shall  be  deter¬ 
mined  by  the  Secretary  of  Agriculture. 
To  meet  that  requirement  of  law,  both 
the  offered  and  selected  lands  will  be 
examined  and  appraised  by  officers  of 
the  Forest  Service,  in  conformity  with 
the  principles  and  procedure  governing 
examinations  of  lands  offered  or  selected 
under  the  provisions  of  land  exchange 
laws  as  set  forth  in  the  National  Forest 
Manual.  If  such  examinations  disclose 
inequalities  of  value,  the  State  will  be  so 
advised  and  opportunity  afforded  for 
adjustments  which  will  bring  the  ex¬ 
change  within  the  provisions  of  the  law. 
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(c)  After  agreement  as  to  values  has 
tentatively  been  arrived  at  by  the  State 
officials  and  officers  of  the  Forest  Serv¬ 
ice,  the  authorized  officer  of  the  Bureau 
of  Land  Management  will  be  furnished 
with  two  copies  of  each  report  and  ap¬ 
praisal  covering  lands  to  be  selected  from 
the  unreserved  public  domain,  for  com¬ 
ment  and  recommendations.  If  no  ob^ 
jections  to  the  proposed  exchange  are 
known  to  the  authorized  officer  of  the 
Bureau  of  Land  Management,  he  will  so 
endorse  the  reports,  returning  one  copy 
to  the  regional  forester  and  forwarding 
the  other  to  the  Director,  Bureau  of 
Land  Management  at  Washington,  D.  C. 
if  required.  If  the  authorized  officer  has 
valid  objections  to  the  tentative  agree¬ 
ment,  the  regional  forester  will  endeavor 
to  consider  and  adjust  them.  If  the  re¬ 
port  meets  with  the  approval  of  the 
authorized  officer  of  the  Bureau  of  Land 
Management,  the  regional  forester  will 
forward  the  copy  of  the  report  returned 
by  the  regional  administrator  together 
with  the  application  and  other  related 
papers,  to  the  Chief,  Forest  Service,  at 
Washington,  D.  C.  if  required. 

§  148.24  Joint  appraisal  where  unre¬ 
served  public  land  is  selected.  If,  in 
the  case  of  selection  of  unreserved  public 
lands  of  the  United  States,  a  joint  ex¬ 
amination  for  appraisal  is  requested 
through  the  national  forest  officers, 
arrangements  for  such  examination  may 
be  made  with  the  State  Supervisor, 
Bureau  of  Land  Management.  Where, 
for  any  reason,  other  or  further  exami¬ 
nation  is  found  necessary  or  desirable 
by  the  Department  of  the  Interior,  the 
State  Supervisor  will  be  so  instructed. 

§  148.25  Action  when  Secretary  of 
Agriculture  determines  that  exchange 
will  be  in  the  public  interest.  When  it 
has  been  shown  to  the  satisfaction  o:  the 
Secretary  of  Agriculture,  through  the 
district  forester  and  the  Forest  Service 
at  Washington,  D.  C.,  that  the  exchange 
sought  will  be  in  the  public  interest  and 
that  the  value  of  the  selected  land  does 
not  exceed  that  of  the  land  offered  in 
exchange,  the  Secretary  of  the  Interior 
will  be  so  advised.  The  letter  of  rec¬ 
ommendation  of  the  Secretary  of  Agri¬ 
culture  should  specifically  describe  all 
reservations  of  mineral,  timber  or  ease¬ 
ments  previously  granted  or  to  be  made 
by  either  the  State  or  the  United  States. 
The  Bureau  of  Land  Management  will 
notify  the  manager  that  applications  for 
such  exchange  may  be  allowed,  if  in  con¬ 
formity  with  the  regulations. 

§  148.26  Formal  application.  All  ap¬ 
plications  for  exchange  under  the  pro¬ 
visions  of  the  act  of  June  15,  J.926,  must 
be  filed,  by  the  proper  officers  of  the 
State,  in  the  land  office  of  the  dis¬ 
trict  in  which  the  lands  applied  for  are 
situated,  accompanied  by  the  following 
statements  and  certificates: 

(a)  A  statement  as  to  the  nonmineral 
and  nonsaline  character  of  the  land  ap¬ 
plied  for,  except  where  the  land  is  sub¬ 
ject  to  a  reservation  of  mineral  rights  by 
the  United  States.  The  nonmineral 
statement  should  also  show  that  said 
land  is  unappropriated  and  is  not  oc¬ 
cupied  by  and  does  not  pontain  improve¬ 
ments  placed  thereon  by  any  Indian. 
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(b)  A  certificate  of  the  selecting  agent 
that  the  selection  is  made  under  and 
pursuant  to  the  laws  of  the  State. 

(c)  A  statement  that  the  land  selected 
does  not  exceed  in  value  that  of  the  land 
offered  in  exchange. 

§  148.27  When  statement  must  be  fur¬ 
nished  as  to  springs  or  water  holes. 
Where  the  application  is  for  public  lands 
of  the  United  States  outside  of  national 
forest  boundaries,  there  must  be  fur¬ 
nished  a  corroborated  statement  relative 
to  springs  and  water  holes  upon  the  land 
applied  for,  in  accordance  with  the  reg¬ 
ulations  in  §§  292.1-292.9  of  this  chapter. 

§  148.28  Fees.  Payment  of  fees  will 
be  required  in  the  sum  of  $1.00  for  each 
160  acres,  or  fraction  thereof,  selected  by 
the  State. 

§  148.29  Conveyance  or  relinquish¬ 
ment  by  State;  certificate  of  nonencum¬ 
brance;  abstract  of  title.  Where  title 
has  actually  vested  in  the  State  as  to 
the  lands  sought  to  be  conveyed,  each 
application  for  exchange  must  be  ac¬ 
companied  by  a  deed  (unrecorded),  pre¬ 
pared  in  accordance  with  the  laws  of  the 
State  of  New  Mexico  governing  the  con¬ 
veyance  of  real  property,  executed  by  the 
Governor  of  the  State  and  the  Commis¬ 
sioner  of  Public  Lands,  with  the  approval 
of  the  State  land  board  and  the  State 
superintendent  of  public  instruction,  as 
to  the  lands  granted  for  the  support  of 
common  schools;  and  as  to  institutional 
grant  lands,  with  the  approval  of  the 
governing  body  of  the  institution  for 
whose  benefit  the  lands  so  reconveyed 
were  granted  to  the  State.  Where  the 
legal  title  to  school  sections  is  retained 
in  the  United  States  under  the  provisions 
of  section  6  of  the  enabling  act  of  June 
20,  1910  (36  Stat.  561),  or  where  title  to 
school  sections  has  not  vested  in  the 
State  because  of  withdrawal  of  the  lands 
prior  to  survey,  the  State  must  furnish  a 
certificate  showing  surrender  by  the 
State  of  the  right  to  make  lieu  selections 
under  sections  2275  and  2276  R.  S.  (43 
U.  S.  C.  851,  852),  as  amended,  and  of  all 
claim,  right  or  interest  in  or  to  said  lands. 
All  selection  lists  must  be  accompanied 
by  certificates  of  the  proper  State  officer 
and  of  the  proper  county  recorder,  show¬ 
ing  that  the  offered  lands  have  not  been 
sold  or  otherwise  encumbered  by  the 
State.  In  case,  however,  any  of  such 
lands  have  been  sold  by  the  State  and 
title  again  acquired,  an  abstract  of  such 
title  will  be  necessary. 

§  148.30  Two  classes  of  exchanges  not 
to  be  in  same  list.  In  order  to  simplify 
the  work  of  keeping  the  records  and  of 
adjudicating  exchanges  under  the  act  of 
June  15,  1926,  the  two  classes  of  ex¬ 
changes  (where  deeds  of  conveyance  are 
required  as  to  the  lands  offered  in  ex¬ 
change,  and  where  title  to  school  sec¬ 
tions  is  in  United  States)  should  not  be 
made  in  the  same  selection  list,  but 
should  be  in  separate  lists. 

§148.31  Notice  for  publication.  If  the 
selection  appears  regular  and  in  con¬ 
formity  with  the  regulations  in  §§  L48.20 
to  148.33,  inclusive,  the  manager  will  ac¬ 
cept  the  selection,  assign  the  current 
serial  number  thereto,  and  will  prepare 
notice  for  publication  in  accordance  with 
§  270.10  of  this  chapter. 


§  148.32  Recording  of  deed;  comple¬ 
tion  of  abstract;  approval  and  certifica¬ 
tion  of  selection.  When  upon  exami¬ 
nation  by  an  authorized  officer  of  the 
Bureau  of  Land  Management  it  is  found 
that  all  requirements  have  been  com¬ 
plied  with  and  it  is  considered  that  the 
State  is  entitled  to  the  exchange  sought, 
the  deed  will  be  returned  to  the  State 
for  recordation  and  retransmittal  to  the 
authorized  officer  and  where  abstract  of 
title  may  have  been  required,  such  ab¬ 
stract  will  be  returned  to  be  brought 
down  to  show  the  title  in  the  United 
States,  free  from  all  liens  and  encum¬ 
brances,  including  tax  liens.  Upon  the 
return  of  the  recorded  deed  and  satis¬ 
factory  abstract  of  title,  the  selections 
will  be  embraced  in  a  clear  list  for  ap¬ 
proval,  in  the  absence  of  other  objection, 
with  a  view  to  the  certification  to  the 
State  of  the  selected  lands. 

§  148.33  Deed  and  abstract  to  be  re¬ 
turned  if  selection  is  canceled.  Should 
the  application  for  exchange  be  finally 
rejected  or  the  selection  canceled,  for 
any  reason,  the  unrecorded  deed  and  the 
abstract  of  title  will  be  returned  to  the 
State. 


Part  149 — Exchanges  for  the  Consoli¬ 
dation  or  Extensions  of  Indian 
Reservations  or  Indian  Holdings 

EXCHANGES  OF  PRIVATE  LANDS  WITHIN  INDIAN 
RESERVATIONS 

Sec. 

149.1  Statutory  authority. 

149.2  Preliminary  negotiations. 

149.3  Private  lands  subject  to  exchange. 

149.4  Form  and  contents  of  deed  to  United 

States. 

149.5  Authenticated  abstract  of  title  re¬ 

quired. 

149.6  Certificates  required  with  abstract. 

149.7  Public  lands  subject  to  selection. 

149.8  Who  can  make  selection. 

149.9  Application  to  be  filed;  contents 

thereof. 

149.10  Deed,  abstract,  and  statements  to 

accompany  application. 

149.11  Execution  of  statements;  showing  re¬ 

quired  as  to  selected  and  relin¬ 
quished  lands. 

149.12  Forms  of  applications  and  state¬ 

ments. 

149.13  Publication  of  notice  and  posting  re¬ 

quired. 

149.14  Contents  of  notice. 

149.15  Proof  of  publication  and  posting  re¬ 

quired. 

149.16  Restrictions  in  making  selections. 

149.17  Fees  to  be  paid. 

149.18  Time  for  filing  adverse  claims;  when 

patent  may  issue. 

149.19  Relinquished  and  selected  land  to  be 

equal  in  area. 

149.20  Applications  will  not  defeat  right  to 

withdraw  land  for  public  purposes. 

149.21  Rules  of  Practice  to  be  followed. 

149.22  Action  on  conflicting  applications. 

149.23  Action  by  manager  on  applications. 

149.24  Action  by  Bureau  of  Land  Manage¬ 

ment. 

149.25  Recordation  of  deed  and  extension  of 

abstract. 

149.26  Applicant  may  be  required  to  defray 

expense  of  additional  investigation. 

149.27  Approval  of  exchange  is  conditional. 

149.28  Director  may  withhold  approval  of, 

or  reject,  any  application. 

EXCHANGES  OF  LANDS  IN  WALAPAI  INDIAN 
RESERVATION,  ARIZONA 

149.29  Statutory  authority. 

149.30  Application  necessary;  procedure 

thereon. 


Sec. 

149.31  Unrecorded  deed  and  abstract  re¬ 

quired;  relinquishment  of  unper- 
fee  ted  claim. 

149.32  Improvements  on  relinquished  land. 

EXCHANGES  FOR  THE  CONSOLIDATION  OF  INDIAN 
HOLDINGS,  ETC.,  IN  SAN  JUAN,  M'KINLEY,  AND 
VALENCIA  COUNTIES,  NEW  MEXICO 

149.33  Statutory  authority. 

149.34  Preliminary  cooperation. 

149.35  Conferences  by  applicants:  applica- 

tion  and  publication  required. 

149.36  Action  by  manager  and  Indian  super¬ 

intendent  on  applications. 

149.37  Character  of  lands  involved  and  re¬ 

port  thereon;  statement  required. 

149.38  Restrictions  in  selecting  lands;  un¬ 

recorded  deed  and  authenticated 
abstract  required. 

149.39  Procedure  governing  relinquishment 

of  unperfected  claim  or  trust  pat¬ 
ent. 

149.40  Selection  not  to  be  patented  until 

right  to  patent  on  unperfected 
claim  has  been  earned. 

149.41  Removal  of  improvements;  action  re¬ 

quired  before  entry  or  settlement 
may  be  made  on  relinquished  land. 

EXCHANGES  OF  LANDS  IN  APACHE,  NAVAJO,  AND 
COCONINO  COUNTIES,  ARIZONA,  FOR  THE  CON¬ 
SOLIDATION  OF  THE  NAVAJO  INDIAN  RESERVA¬ 
TION,  ETC. 

149.62  Statutory  authority. 

149.63  Form  and  contents  of  application. 

149.64  Form  and  contents  of  statement 

which  must  accompany  applica- 
tion. 

149.65  Executed  and  acknowledged  deed  re¬ 

quired. 

149.66  Authenticated  abstract  and  certifi¬ 

cate  required. 

149.67  Publication  and  posting  of  notice. 

149.68  Form  and  contents  of  notice. 

149.69  Proof  of  publication  and  posting. 

149.70  Lands  containing  springs  or  living 

waters. 

149.71  Procedure  when  applicant  is  Indian. 

149.72  Approval  of  selection;  deed  to  be  re¬ 

corded  and  abstract  extended. 

149.73  Acceptance  of  title  to  base  lands. 

149.74  Restriction  on  applications  by  non- 

Indians. 

149.75  Restriction  in  making  allotments  or 

Indian  homesteads. 

149.76  Selections  by  State  in  lieu  of  school 

lands  in  reservation. 

149.77  Valid  rights  unaffected  by  Act  of 

June  14,  1934. 

EXCHANGES  WITH  THE  STATE  FOR  THE  EXTENSION 
OF  PAPAGO  INDIAN  RESERVATION,  ARIZONA 

149.78  Statutory  authority. 

149.79  Application  for  exchange;  publica¬ 

tion;  fees. 

EXCHANGES  WITH  THE  STATE  FOR  THE  EXTENSION 
OF  THE  NAVAJO  INDIAN  RESERVATION,  UTAH 

149.80  Statutory  authority. 

149.81  Application  for  exchange:  field  ex¬ 

amination;  payment  of  fees  not 
required. 

EXCHANGES  FOR  THE  CONSOLIDATION  OF  INDIAN 
HOLDINGS  IN  CERTAIN  AREAS  SET  APART  E08 
THE  PUEBLO  INDIANS  AND  THE  CANONCIT0 
NAVAJO  GROUP  IN  NEW  MEXICO 

149.82  Policy. 

149.83  Applications  for  exchange;  consent 

of  Indians. 

149.84  Deed  of  conveyance  of  offered  land 

or  interest. 

Cross  References:  For  exchanges 
States,  under  the  Taylor  Grazing  Act, 
Part  147  of  this  chapter.  For  exchanges 
migratory  bird  or  other  wild  life  refuges, 
Part  151  of  this  chapter.  For  exchanges 
the  benefit  of  particular  States,  see  Part  152 
of  this  chapter.  For  exchanges  for  the  con¬ 
solidation  or  extension  of  national  forests, 
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see  Part  148,  of  this  chapter.  For  exchanges 
of  privately  owned  lands,  under  the  Taylor 
Grazing  Act,  see  Part  146  of  this  chapter. 
For  exchanges  to  eliminate  private  holdings 
from  national  parks  and  national  monu¬ 
ments,  see  Part  150  of  this  chapter.  For 
general  orders  of  withdrawal,  see  §§  297.11, 
297.12  of  this  chapter.  For  Indian  allot¬ 
ments  and  possessions,  see  Part  176  of  this 
chapter.  For  land  classifications,  see  Part 
298  of  this  chapter.  For  Surveys,  see  Part 
280  of  this  chapter.  For  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  see  In¬ 
dians,  25  CFR  Chapter  I. 

exchanges  of  private  lands  within 
INDIAN. RESERVATIONS 

Authority:  §§  149.1  to  149.28  issued  under 
sec.  1,  33  Stat.  211;  43  U.  S.  C.  149. 

§  149.1  Statutory  authority.  The  act 
of  April  21,  1904  (33  Stat.  211;  43  U.  S.  C. 
149),  provides: 

That  any  private  land  over  which  an  In¬ 
dian  reservation  has  been  extended  by  Ex¬ 
ecutive  order,  may  be  exchanged  at  the  dis¬ 
cretion  of  the  Secretary  of  the  Interior  and  at 
the  expense  of  the  owner  thereof  and  under 
such  rules  and  regulations  as  may  be  pre¬ 
scribed  by  the  Secretary  of  the  Interior,  for 
vacant,  nonmineral,  nontimbered,  surveyed 
public  lands  of  equal  area  and  value  and 
situated  in  the  same  State  or  Territory. 

§  149.2  Preliminary  negotiations,  (a) 
Preliminary  to  making  relinquishment 
and  selection  of  other  lands  under  the 
provisions  of  the  foregoing  act,  the 
owner  of  any  private  land  over  which  an 
Indian  reservation  has  been  extended  by 
Executive  order  must  file  with  the  Di¬ 
rector  of  the  Bureau  of  Land  Manage¬ 
ment  an  application  requesting  that  he 
be  permitted  to  surrender  the  lands  by 
him  owned  and  to  select  other  lands  in 
lieu  thereof,  pursuant  to  the  provisions 
of  the  act  of  April  21,  1904  (33  Stat.  211; 

43  U.  S.  C.  149),  comformable  to  the 
rules  and  regulations  adopted  by  the 
Secretary  of  the  Interior.  The  land 
proposed  to  be  surrendered  must  be  ac¬ 
curately  described  by  legal  subdivisions 
if  surveyed,  or  in  the  event  that  it  is 
unsurveyed  by  such  designation  as  will 
readily  enable  the  Director  of  the  Bureau 
of  Land  Management  to  identify  it. 
There  may  accompany  such  applications 
a  brief,  or  argument,  setting  forth  such 
reasons  as  the  petitioner  may  see  proper 
to  offer  why  the  application  to  accept 
such  land  as  a  basis  of  selection  under 
the  aforesaid  act  should  be  entertained. 
This  petition,  with  report  thereon,  will 
be  submitted  by  the  Director  of  the  Bu¬ 
reau  of  Land  Management  to  the  Com¬ 
missioner  of  Indian  Affairs  for  report  as 
to  whether  the  lands  are  needed  for  the 
use  of  the  Indians,  and  for  such  other 
recommendations  as  the  Commissioner 
of  Indian  Affairs  may  deem  proper.  If 
the  Director  is  of  opinion,  after  consid¬ 
ering  the  application  that  it  is  inadvis¬ 
able  for  the  Government  to  acquire  the 
title  to  the  land  described  therein,  un¬ 
der  the  provisions  of  the  aforesaid  Act, 
be  will  deny  the  application. 

<b)  If,  however,  the  Director  decides 
to  entertain  the  proposition,  subject  to 
the  further  exercise  of  his  discretion,  he 
will  so  order,  and  thereafter  selections 
uray  be  made  by  the  petitioner,  or  ap¬ 
plicant,  under  the  rules,  regulations,  re¬ 
strictions,  limitations,  and  conditions  in 
H  149.3  to  149.28. 
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§  149.3  Private  lands  subject  to  ex¬ 
change.  Private  lands  subject  to  ex¬ 
change  under  the  provisions  of  the  act 
of  April  21,  1904  (33  Stat.  211;  43  U.  S.  C. 
149)  include  all  lands  within  the  limits 
of  an  Indian  reservation  established  by 
Executive  order  to  wThich  the  right  to  a 
patent  or  its  equivalent  has  been  earned 
by  full  compliance  with  the  laws  of  the 
United  States  governing  the  disposal  of 
said  lands. 

§  149.4  Form  and  contents  of  deed  to 
United  States.  Relinquishment  or  re¬ 
conveyance  made  in  pursuance  of  the 
act  of  April  21,  1904  must  be  executed 
and  acknowledged  in  the  same  manner 
as  a  conveyance  of  real  property  is  re¬ 
quired  to  be  executed  and  acknowledged 
by  the  laws  of  the  State  in  which  the.land 
is  situated.  Where  the  relinquishment 
or  reconveyance  is  made  by  an  individual 
it  must  show  whether  the  person  relin¬ 
quishing  is  married  or  single;  and  if  mar¬ 
ried,  the  wife  or  husband  of  such  person, 
as  the  case  may  be,  must  join  in  the  exe¬ 
cution  of  the  relinquishment  or  recon¬ 
veyance  in  such  manner  as  to  effectually 
bar  any  right  or  estate  or  dower,  cur¬ 
tesy,  or  homestead,  or  any  other  claim 
whatsoever  to  the  land  relinquished,  or 
it  must  be  fully  shown  that  under  the 
laws  of  the  State  in  which  the  relin¬ 
quished  land  is  situated  such  wife  or 
husband  has  no  interest  whatever,  pres¬ 
ent  or  prospective,  which  makes  her  or 
his  joinder  in  the  relinquishment  or  re¬ 
conveyance  necessary.  Where  the  relin¬ 
quishment  or  reconveyance  is  by  a  cor¬ 
poration  it  should  be  recited  in  the  in¬ 
strument  of  transfer  that  it  was  executed 
pursuant  to  an  order  or  by  the  direction 
of  the  board  of  directors  or  other  gov¬ 
erning  body,  a  copy  of  which  order  or 
direction  should  accompany  such  instru¬ 
ment  of  transfer,  which  must  follow  in 
the  matter  of  its  execution  strictly  the 
laws  of  the  State  in  which  the  land  is 
situated  relating  to  corporate  convey¬ 
ances,  and  should  bear  the  impress  of 
the  corporate  seal. 

§  149.5  Authenticated  abstract  of  title 
required.  Each  relinquishment  or  re¬ 
conveyance  must  be  accompanied  by  a 
duly  authenticated  abstract  of  title 
showing  that  at  the  time  the  relinquish¬ 
ment  or  reconveyance  was  executed  the 
title  was  in  the  party  making  the  same, 
and  that  the  land  was  free  from  con¬ 
flicting  record  claims,  tax  liability,  judg¬ 
ment  or  mortgage  liens,  pending  suits,  or 
other  encumbrances. 

§  149.6  Certificates  required  with  ab¬ 
stract.  The  certificate  of  authentication 
of  the  abstract  must  be  signed  by  the 
recorder  of  deeds  under  his  official  seal 
and  must  show  that  the  title  memoranda 
Is  a  full,  true,  and  complete  abstract  of 
all  matters  of  record  or  on  file  in  his 
office,  including  all  conveyances,  mort¬ 
gages,  or  other  encumbrances,  judgments 
against  the  various  grantors,  mechanics’ 
or  other  liens,  lis  pendens,  and  all  other 
instruments  which  are  required  by  law 
to  be  filed  with  the  recording  officer,  af¬ 
fecting  in  any  manner  whatsoever  the 
title  to  the  described  land.  The  custo¬ 
dian  of  the  tax  records  must  certify  that 
all  taxes  levied  or  assessed  against  the 
land  or  that  could  operate  as  a  lien 
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thereon  have  been  fully  paid  and  that 
there  are  no  unredeemed  tax  sales  and 
no  tax  deeds  outstanding,  as  shown  by 
the  records  of  his  office.  The  absence  of 
judgment  liens  or  pending  suits  against 
the  various  grantors  which  might  affect 
the  title  of  the  land  relinquished  or  re¬ 
conveyed  must  be  shown  by  the  official 
certificates  of  the  clerks  of  all  courts  of 
record  whose  judgments  under  the  laws 
of  the  United  States,  or  the  State  in 
which  the  land  is  situated,  would  be  a  lien 
on  the  land  reconveyed  or  relinquished, 
without  being  transcribed  other  than  on 
the  court  records. 

§  149.7  Public  lands  subject  to  selec¬ 
tion.  Selections  under  the  provisions  of 
the  act  of  April  21,  1904  are  restricted  to 
surveyed  nonmineral,  nontimbered,  va¬ 
cant  unreserved  public  lands  situated  in 
the  same  State  as,  and  equal  in  area  and 
value  to,  the  lands  relinquished. 

§  149.8  Who  can  make  selection.  Se¬ 
lections  must  be  made  by  the  owner  of 
the  land  relinquished  or  in  his  name  by 
a  duly  authorized  agent  or  attorney-in- 
fact;  and  when  made  by  an  agent  or  at- 
tomey-in-fact  proof  of  authority  must 
be  furnished. 

Cross  Reference:  For  attorneys  and 
agents,  see  Part  1  of  this  title. 

§  149.9  Application  to  be  filed;  con¬ 
tents  thereof.  Applications  to  select 
hereunder  must  be  filed  in  the  proper 
land  office  and  must  specifically  de¬ 
scribe  the  land  desired  to  be  surrendered 
and  that  sought  to  be  selected.  If  more 
than  minimum  is  selected,  as  provided  for 
in  §  149.16,  corresponding  base  for  each 
tract  must  be  shown.  The  county  and 
State,  as  well  as  the  Indian  reservation, 
and  the  land  district  wherein  situated 
must  be  given  of  the  land  relinquished. 
It  must,  in  each  instance,  be  shown  that 
the  applicant  is  the  owner  of  the  land 
relinquished  and  that  he  desires  to  sur¬ 
render  the  same  to  the  Government  and 
select  in  lieu  thereof  public  lands  under 
the  provisions  of  the  act  of  April  21,  1904 
(33  Stat.  211;  43  U.  S.  C.  149) ;  that  the 
land  surrendered  and  that  selected 
therein  described  are  of  equal  area  and 
value;  that  the  land  selected  is  non¬ 
mineral,  nontimbered,  vacant,  and  unoc¬ 
cupied  public  land;  that  the  applicant 
will,  without  cost  to  the  Government, 
place  the  deed  of  relinquishment  of  rec¬ 
ord  and  extend  the  abstract  of  title  to  the 
date  of  the  recordation  thereof  upon 
being  notified  so  to  do  by  the  Bureau  of 
Land  Management;  and  that  upon  the 
request  of  the  authorized  officer.  Bureau 
of  Land  Management,  he  will  deposit 
with  him  a  reasonable  amount  of  money 
to  enable  the  Bureau  of  Land  Manage¬ 
ment  to  investigate  and  determine  the 
legality  of  the  selection. 

§  149.10  Deed,  abstract,  and  state¬ 
ments  to  accompany  application.1  The 
application  must  be  accompanied  by  a 
deed  or  relinquishment  or  reconveyance 
to  the  land  tendered  as  the  basis  of  ex- 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 
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change,  duly  executed,  and  a  properly 
authenticated  abstract  of  title  to  the 
land,  by  the  required  commissions,  and 
proof  that  the  relinquished  land  and 
that  selected  are  equal  in  area  and  value; 
that  the  selected  land  is  nonmineral, 
nontimbered,  vacant,  and  unoccupied  ad¬ 
versely  to  the  selector  therein;  that  the 
land  relinquished  and  offered  in  ex¬ 
change  is  not  the  basis  of  another  selec¬ 
tion,  and  satisfactory  evidence  that  the 
authorized  officer  has,  subject  to  the 
further  exercise  of  his  discretion,  enter¬ 
tained  the  selector’s  preliminary  appli¬ 
cation  to  reconvey  the  base  land  and 
select  other  lands  in  lieu  thereof. 

§  149.11  Execution  of  statements ; 
showing  required  as  to  selected  and  re¬ 
linquished  lands.  The  statement  to  sup¬ 
port  a  selection  under  the  act  of  April 
21,  1904  must  be  made  by  the  selector 
or  by  some  credible  person  possessed  of 
the  requisite  personal  knowledge  in  the 
premises,  and  must  be  corroborated  by 
at  least  one  person  who  has  no  personal 
interest  in  the  exchange  and  who  is  fa¬ 
miliar  with  the  character  and  condi¬ 
tion  and  value  of  the  land  selected  and 
the  value  of  the  land  relinquished.  This 
statement,  duly  corroborated,  must  show 
that  the  land  selected  is  nonmineral  and 
nontimbered  in  character;  that  it  con¬ 
tains  no  salt  springs  or  deposit  of  salt 
in  any  form  sufficient  to  render  it  chiefly 
valuable  therefor;  that  it  is  not  in  any 
manner  occupied  adversely  to  the  selec¬ 
tor;  and  that  the  lands  selected  and  the 
lands  relinquished  are  equal  in  area  and 
value,  and  are  situated  in  the  same  State. 

§  149.12  Forms  of  applications  and 
statements.  Application  for  selection 
under  the  act  of  April  21,  1904  and  ac¬ 
companying  statements  as  to  relin¬ 
quished  and  selected  land  should  be  made 
on  Forms  4-088  and  4-089  respectively, 
with  necessary  modifications,  or  their 
equivalents.  All  proofs  and  papers  nec¬ 
essary  to  complete  a  selection  must  be 
filed  at  one  and  the  same  time,  except  as 
otherwise  specially  provided. 

§  149.13  Publication  of  notice  and 
posting  required.  In  all  cases  the  man¬ 
ager  will  require  the  applicant,  within 
20  days  from  the  filing  of  his  application, 
to  begin  publication  of  notice  thereof 
at  his  own  expense  in  a  newspaper  to 
be  designated  by  the  manager  as  of  gen¬ 
eral  circulation  in  the  vicinity  of  the 
land  and  published  nearest  thereto. 
Such  publication  must  cove*-  a  period  of 
30  days,  as  explained  in  §  106.18,  dur¬ 
ing  which  time  a  similar  notice  of  the  ap¬ 
plication  must  be  posted  upon  each  and 
every  noncontiguous  tract  included  in  the 
application. 

§  149.14  Contents  of  notice.  The 
notice  should  describe  the  land  applied 
for  and  give  the  date  of  application, 
and  state  that  the  purpose  thereof  is 
to  allow  til  persons  claiming  the  land 
under  the  mining  or  other  laws,  desiring 
to  show  it  to  be  mineral  in  character  or 
adversely  occupied,  an  opportunity  to 
file  objection  to  such  application  with  the 
manager  of  the  land  office  having  juris¬ 
diction  over  the  area  in  which  the  land 
is  situated  and  to  establish  their  interest 
therein  or  the  mineral  character  thereof. 


§  149.15  Proof  of  publication  and  post¬ 
ing  required.  Proof  of  publication  shall 
consist  of  a  statement  of  the  publisher, 
or  of  the  foreman  or  other  proper  em¬ 
ployee,  of  the  newspaper  in  which  the 
notice  was  published,  with  a  copy  of  the 
published  notice  attached.  Proof  of 
posting  upon  the  land,  and  that  such 
notice  remained  posted  during  the  entire 
period  required,  shall  be  made  by  the 
applicant  or  some  credible  person  having 
personal  knowledge  of  the  fact.  The 
manager  shall  certify  to  posting  in  his 
office.  The  first  and  last  dates  of  such 
publication  and  posting  shall,  in  all 
cases,  be  given. 

§  149.16  Restrictions  in  making  selec¬ 
tions.  Owners  of  lands  over  which  an 
Indian  reservation  has  been  extended  by 
Executive  order  will  not  be  permitted  to 
make  selection,  or  selections,  which  iso¬ 
late  intervening  tracts  of  less  than  160 
acres,  nor  to  make  selection  for  non¬ 
contiguous  tracts  of  less  than  160  acres 
unless  all  the  adjoining  lands  have  been 
disposed  of  or  are  not  subject  to  selec¬ 
tion.  Any  attempt  on  the  part  of  the 
owner  of  land  within  a  reservation  to 
avoid  this  rule  by  making  surrender  to 
the  Government  by  separate  deeds  or 
by  a  sale  of  part  of  the  land  to  another 
person  after  the  approval  of  this  part 
will  defeat  the  proposed  transfer. 

§  149.17  Fees  to  be  paid.  Fees  must 
be  paid  to  the  Bureau  of  Land  Manage¬ 
ment,  by  the  applicant  at  the  time  of 
filing  his  application  in  the  land  office  at 
the  rate  of  $2  each  for  each  160  acres 
or  fraction  thereof  included  in  his  appli¬ 
cation. 

§  149.18  Time  for  filing  adverse 
claims;  when  patent  may  issue.  Selec¬ 
tions  made  under  the  act  of  April  21, 
1904,  will  not  be  passed  to  patent  until 
after  four  months  following  the  filing  of 
the  application  in  the  district  land  office. 
This  is  to  enable  any  person  claiming  an 
adverse  right  to  the  selected  land  to 
have  full  opportunity  to  regularly  assert 
said  right. 

§  149.19  Relinquished  and  selected 
land  to  be  equal  in  area.  The  land  re¬ 
linquished  and  the  land  selected  must 
be,  as  nearly  as  practicable,  equal  in 
area,  but  the  rules  of  approximation  ob¬ 
taining  in  other  classes  of  entries  will  be 
observed. 

§  149.20  Applications  will  not  defeat 
right  to  withdraw  land  for  public  pur¬ 
poses.  Applications  to  select  under  the 
provisions  of  this  act  will  not  defeat  the 
right  of  the  Secretary  of  the  Interior  or 
of  the  President  of  the  United  States  to 
withdraw  or  reserve  the  land  for  such 
proposed  public  purposes  or  uses  as  they 
may  deem  proper  prior  to  the  approval 
of  the  selection  by  the  authorized  officer 
of  the  Bureau  of  Land  Management,  and 
the  authorized  officer  acting  within  the 
exercise  of  his  discretion,  may  reject  any 
and  all  applications  at  any  time  prior 
to  final  approval  of  the  same  for  any 
reason  appearing  to  him  good  and  suffi¬ 
cient,  notwithstanding  the  application 
may  have  been  received  and  certified  by 
the  land  office. 

§  149.21  Rules  of  Practice  to  be  fol¬ 
lowed.  Notices  of  additional  or  further 


requirements,  rejections,  or  other  adverse 
actions  of  managers,  the  Director,  or  the 
Secretary  will  be  given,  and  the  rights' 
of  appeal,  recognized  in  the  manner  pre¬ 
scribed  by  the  Rules  of  Practice,  Part 
221  of  this  chapter,  except  as  herein 
otherwise  provided. 

§  149.22  Action  on  conflicting  appli - 
cations.  Applications  to  enter  filed  sub¬ 
sequent  to  and  in  conflict  with  applica¬ 
tions  to  select  under  the  act  of  April  21, 
1904  will  be  rejected,  except  where  such 
subsequent  application  to  enter  is  sup¬ 
ported  by  allegations  of  prior  right. 

§  149.23  Action  by  manager  on  appli¬ 
cations.  Applications  presented  to  the 
manager  under  the  provisions  of  the  act 
of  April  21,  1904,  not  in  substantial  com¬ 
pliance  with  the  requirements  herein 
made,  or  not  accompanied  by  the  pre¬ 
scribed  proofs,  or  if  the  land  offered  as 
a  basis  of  exchange  is  not  situated  within 
the  boundaries  of  an  Indian  reservation 
created  by  Executive  order,  will  be  re¬ 
jected  by  the  manager.  All  applications 
sufficient  in  form,  accompanied  by  the 
required  proofs,  will  be  accepted. 

§  149.24  Action  by  Bureau  of  Land 
Management.  If  the  authorized  officer 
finds  that  the  selection  is  defective  or 
that  the  rules  and  regulations  in  §§  149.1 
to  149.27,  inclusive,  have  not  been  com¬ 
plied  with,  he  will  x*eject  the  selection  or 
require  further  proofs. 

§  149.25  Recordation  of  deed  and  ex¬ 
tension  of  abstract.  If  upon  examina¬ 
tion  of  an  application  to  select  under  the 
act  of  April  21,  1904,  the  authorized  of¬ 
ficer  decides  that  it  should  be  allowed, 
the  applicant  will  be  required  to  have 
his  relinquishment  recorded  in  the  man¬ 
ner  prescribed  by  the  State  where  the 
land  is  situated,  and  to  have  the  abstract 
of  title  extended  down  to  and  including 
the  date  the  deed  of  relinquishment  or 
conveyance  was  recorded. 

§  149.26  Applicant  may  be  required 
to  defray  expense  of  additional  investi¬ 
gation.  If  the  authorized  officer  be  of 
opinion  that  further  evidence  as  to  value 
and  character  of  the  land  involved  is 
necessary,  he  may  institute  such  an  in¬ 
quiry  as  he  may  deem  advisable,  and  may 
require  the  applicant  to  deposit  a  sum 
of  money  to  defray  the  expense  of  the 
investigation.  In  any  case  where  deposit 
shall  be  required  to  defray  the  expense 
of  an  investigation  it  will  be  made  with 
the  authorized  officer,  to  be  held  and  dis¬ 
bursed  by  him  or  under  his  directions. 

§  149.27  Approval  of  exchange  is  con¬ 
ditional.  Approval  by  the  Director  will 
be  subject  to  and  conditioned  upon  the 
bona  fide  compliance  on  the  part  of  the 
applicant  with  all  the  regulations  and 
requirements  made  by  or  under  the  di¬ 
rection  of  the  Secretary  of  the  Interior. 

§  149.28  Authorized  officer  may  with¬ 
hold  approval  of,  or  reject,  any  applica¬ 
tion.  The  authorized  officer  may,  in  the 
exercise  of  the  discretion  in  him  vested 
by  law  and  by  order  of  the  Director  of 
the  Bureau  of  Land  Management,  with¬ 
hold  his  approval  from  any  application 
made  under  the  provisions  of  the  act  of 
April  21,  1904  although  the  applicant 
may  have  complied  with  the  prescribed 
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pjles  and  regulations.  If,  in  the  opinion 
of  the  authorized  officer,  the  approval  of 
any  application,  made  under  the  provi¬ 
sions  of  the  said  act,  would  be  inimical 
to  the  public  interests,  such  application 
will  be  rejected. 

EXCHANGES  OF  LANDS  IN  WALAPAI  INDIAN 
RESERVATION,  ARIZONA 

Author itt  :  §§  149.29  to  149.32  Issued  under 
43  Stat.  954. 

5  149.29  Statutory  authority .  The  act 
of  February  20,  1925  (43  Stat.  954)  au¬ 
thorizes  reconveyances  and  relinquish¬ 
ments  of  privately  owned  State  school 
lands  and  valid  filings  and  claims,  and 
lieu  selections  therefor,  within  the  Wala- 
pai  Indian  Reservation  in  Mohave  and 
Coconino  Counties,  Arizona,  so  that  the 
lands  retained  for  Indian  purposes  may 
be  consolidated  and  held  in  a  solid  area, 
so  far  as  may  be  possible. 

1  149.30  Application  necessary;  pro¬ 
cedure  thereon,  (a)  As  the  “exchanges” 
permitted  under  the  act  for  the  purpose 
of  consolidations  can  be  made  only  with 
the  mutual  consent  of  all  persons  inter¬ 
ested,  and  be  brought  to  the  point  where 
approvals  may  be  had  of  the  Bureau  of 
Land  Management,  there  should  be  full 
preliminary  cooperation  as  a  preventive 
of  adverse  action  and  as  a  means  of  aid¬ 
ing  prompt  and  favorable  action  by  the 
Government. 

(b)  A  person  or  corporation,  or  the 
State  of  Arizona,  desiring  to  reconvey 
and  select  lieu  lands  should  file  in  dupli¬ 
cate  an  application  with  the  manager 
definitely  describing  by  Government  sur¬ 
veys  the  lands  wanted  and  the  lands  of¬ 
fered  in  exchange;  and  notice  of  such 
application  must  be  given  in  compliance 
with  Part  130  of  this  chapter,  with  the 
exception,  that  instead  of  beginning 
publication  within  20  days  of  filing  of 
selection,  the  selector  will  begin  such 
publication  within  30  days  from  date  of 
service  of  notice  by  the  manager  that  the 
application  has  been  placed  of  record. 

(c)  In  all  cases  where  the  application 
involves  land  occupied,  claimed,  or 
owned  by  an  Indian,  or  where  the  land 
is  occupied,  claimed,  or  held  by  the  In¬ 
dians  as  a  tribe,  the  manager  will  for¬ 
ward  a  copy  of  the  application  to  the 
Indian  superintendent;  and  in  all  such 
cases  will  furnish  the  superintendent 
with  the  serial  number  of  the  applica¬ 
tion,  which  serial  number  together  with 
the  name  of  the  land  office  must  be  in¬ 
dorsed  thereon  as  a  means  of  identifica¬ 
tion  and  referred  to  in  all  correspondence 
concerning  said  application.  It  will  be 
the  duty  of  this  official  to  examine  the 
land  proposed  to  be  relinquished  or  re¬ 
conveyed  by  the  Indian  applicant  or  on 
behalf  of  the  tribe  and  the  land  pro¬ 
posed  to  be  acquired  by  or  for  the  In¬ 
dians,  and  to  submit  reports  of  such 
examinations  to  the  Commissioner  of  In¬ 
dian  Affairs  with  appropriate  recom¬ 
mendation  as  to  the  allowance  or  dis¬ 
allowance  of  the  application,  a  copy  of 
which  report  must  be  forwarded  to  the 
manager. 

(d)  Applicants  should  specifically 
state  in  their  applications  that  the  same 
m’e  made  pursuant  to  the  authority  con- 
iQoIe(*  in  saic*  act  of  February  20, 
«25,  and  §§  149.29  to  149.32,  inclusive. 
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A  statement  showing  that  the  land  asked 
for  in  exchange  is  not  adversely  claimed 
should  accompany  each  application,  and 
in  cases  where  the  land  is  covered  by 
homestead  or  desert  entry  or  applica¬ 
tion,  proper  relinquishments  should  be 
filed. 

§  149.31  Unrecorded  deed  and  ab¬ 
stract  required;  relinquishment  of  wi¬ 
per  fected  claim,  (a)  There  should  also 
accompany  the  application  referred  to 
in  §  149.30  a  warranty  deed  duly  ex¬ 
ecuted  according  to  the  laws  of  Arizona 
by  the  proponent  conveying  to  the 
United  States  the  land  to  be  given  in 
exchange,  but  such  deed  need  not  be 
recorded.  An  abstract  of  title  brought 
down  to  show  good  title  in  the  proponent, 
free  from  all  encumbrances,  must  also  be 
filed.  Such  abstract  of  title  must  be 
authenticated  by  the  proper  State  and 
Federal  officers  and  show  that  the  land 
is  free  from  all  judgment  claims,  or  liens, 
including  taxes,  or  such  abstract  may  be 
authenticated  by  an  abstractor  or  ab¬ 
stract  company  as  provided  by  §  211.1 
of  this  chapter.  If  the  exchange  is  au¬ 
thorized  the  deed  will  be  returned  for 
recording  and  the  abstract  to  be  brought 
down  to  shown  such  recordation,  where¬ 
upon  patent  will  be  issued  in  the  regular 
order  of  business. 

(b)  Where  the  land  relinquished  is 
covered  by  an  unperfected  bona  fide 
claim  for  which  no  certificate  for  patent 
is  outstanding,  there  must  be  filed  with 
the  selection  a  certificate  by  the  recorder 
of  deeds  or  official  custodian  of  the  rec¬ 
ords  of  transfers  of  real  estate  in  the 
proper  county  that  no  instrument  pur¬ 
porting  to  convey  or  in  any  way  to  en¬ 
cumber  the  title  to  the  land  or  any  part 
thereof  is  on  file  or  of  record  in  his  office; 
or  if  any  such  instrument  or  instruments 
be  on  file  or  of  record  therein,  the  cer¬ 
tificate  must  show  the  facts.  A  selection 
in  lieu  of  an  unperfected  claim  not 
covered  by  patent  certificate  must  in  all 
respects  conform  to  the  law  under  which 
such  unperfected  claim  is  held,  and  will 
be  subject  to  the  payment  of  such  fees 
and  commissions  as  would  be  required 
under  the  statutes  to  complete  the  un¬ 
perfected  claim  in  lieu  of  which  the 
selection  is  made. 

§  149.32  Improvements  on  relin¬ 
quished  land.  The  law  makes  no  provi¬ 
sion  for  reimbursing  any  persons  for 
improvements  on  land  relinquished  or 
reconveyed.  However,  when  any  appli¬ 
cant  receives  notice  that  an  exchange 
applied  for  has  been  authorized,  he  may, 
if  he  so  desires,  remove  any  buildings, 
fencing,  or  other  movable  improvements 
owned  or  erected  by  him  on  the  land 
relinquished  or  conveyed:  Provided, 
That  such  removal  is  accomplished  with¬ 
in  90  days  from  receipt  by  him  of  said 
notice. 

EXCHANGES  FOR  THE  CONSOLIDATION  OF  IN¬ 
DIAN  HOLDINGS,  ETC.,  IN  SAN  JUAN,  MC¬ 
KINLEY,  AND  VALENCIA  COUNTIES,  NEW 

MEXICO 

Note:  Exchanges  under  §5  149.35  to  149.43, 
Inclusive,  where  the  value  of  the  selected 
land  does  not  exceed  $50,000  can  be  approved 
by  the  regional  administrator  [B.  L.  M.  Order 
427,  15  P.  R.  5639,  Aug.  23,  1950;  15  F.  R.  5853, 
Aug.  30,  1950 1. 


Authority:  §§  149.33  to  149.41  issued 
under  sec.  13,  41  Stat.  1239. 

§  149.33  Statutory  authority.  Section 
13  of  the  act  of  March  3,  1921  (41  Stat. 
1239)  authorizes  the  reconveyance  to 
the  United  States  of  privately  owned  and 
State  school  lands  and  the  relinquish¬ 
ment  of  valid  homestead  or  other  filings, 
including  Indian  allotment  selections, 
in  San  Juan,  McKinley,  and  Valencia 
Counties,  New  Mexico,  and  permits  lieu 
selections  therefor  so  that  the  holdings 
of  such  claimants  and  owners  may  be 
consolidated  and  held  in  solid  areas. 

§  149.34  Preliminary  cooperation.  As 
the  “exchanges”  permitted  under  the  act 
of  March  21, 1921,  for  the  purpose  of  con¬ 
solidations  can  be  made  only  with  the 
mutual  consent  of  all  persons  interested, 
and  be  brought  to  the  point  where  ap¬ 
provals  may  be  had  of  the  Bureau 
of  Land  Management,  there  should  be 
full  preliminary  cooperation  as  a  pre¬ 
ventive  of  adverse  action  and  as  a  means 
of  aiding  prompt  and  favorable  action 
by  the  Government. 

§  149.35  Conferences  by  applicants ; 
application  and  publication  required. 
(a)  The  question  of  whether  the  land 
wanted  by  each  interest  is  vacant  public 
domain  or  railroad  land,  whether  it  is 
State  land  or  Indian  allotments  patented 
or  selected  therefor,  or  whether  leased, 
etc.,  should  first  be  ascertained  by  such 
persons  as  nearly  as  may  be  possible; 
also,  some  understanding  should  be  had 
between  all  the  interests  indicating  their 
attitude. 

(b)  A  person  or  corporation,  or  the 
State  of  New  Mexico,  desiring  to  reconvey 
and  select  lieu  lands  should  file  in  dupli¬ 
cate  an  application  in  the  land  office  at 
Santa  Fe,  definitely  describing  by  Gov¬ 
ernment  surveys  the  lands  wanted  and 
the  lands  offered  in  exchange;  and 
notice  of  such  application  must  be  given 
in  compliance  with  Part  130  of  this 
chapter,  writh  the  exception,  that  instead 
of  beginning  publication  within  20  days 
of  filing  of  selection,  the  selector  will  be¬ 
gin  such  publication  within  30  days  from 
date  of  service  of  notice  by  the  manager 
that  the  application  has  been  placed  of 
record. 

§  149.36  Action  by  manager  and  In-m 
aian  superintendent  on  applications,  (a) 
In  all  cases  where  the  application  in¬ 
volves  land  occupied,  claimed,  or  owned 
by  an  Indian,  the  manager  will  forward 
a  copy  of  the  application  to  the  proper 
Indian  superintendent;  and  in  all  such 
cases  will  furnish  the  superintendent 
with  the  serial  number  of  the  applica¬ 
tion,  which  serial  number  together  with 
the  name  of  the  land  office  must  be  in¬ 
dorsed  thereon  as  a  means  of  identifica¬ 
tion  and  referred  to  in  all  correspondence 
concerning  said  application.  Copies  of 
applications  covering  lands  occupied, 
claimed,  or  owned  by  Indians  in  San 
Juan,  McKinley,  and  Valencia  Counties 
will  be  filed  with  the  proper  Indian 
superintendent.  It  will  be  the  duty  of 
the  superintendent  to  examine  the  land 
proposed  to  be  relinquished  or  recon¬ 
veyed  by  all  Indian  applicants,  and  the 
lands  proposed  to  be  acquired  by  Indian 
applicants,  and  to  submit  reports  of  such 
examinations  involving  lands  in  their 
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respective  Jurisdictions,  to  the  Commis¬ 
sioner  of  Indian  Affairs,  with  appropriate 
recommendation  as  to  the  allowance  or 
disallowance  of  the  application,  a  copy  of 
which  report  must  be  forwarded  to  the 
manager  at  Santa  Fe. 

5  149.37  Character  of  lands  involved 
and  report  thereon;  statement  required. 
(a)  Privately  owned  or  State  school 
lands  held  in  fee,  mineral  or  nonmineral, 
may  be  exchanged  for  other  lands  min¬ 
eral  or  nonmineral,  if  they  are  of  approx¬ 
imately  equal  value.  The  school  section 
lands  offered  in  exchange  must  be  those 
granted  by  the  act  of  June  21,  1898  <30 
Stat.  484) ,  or  by  the  act  of  June  20,  1910 
(36  Stat.  557),  and  not  those  granted  by 
the  act  of  January  25,  1927  (44  Stat. 
1026;  43  U.  S.  C.  870,  871),  and  a  state¬ 
ment  in  accordance  therewith  should 
accompany  each  application  by  the 
State. 

(b)  A  statement  showing  that  the 
land  asked  for  in  exchange  is  not  ad¬ 
versely  claimed  should  accompany  each 
application,  except  that  in  cases  where 
the  land  is  covered  by  an  allotment, 
homestead  or  desert  entry,  a  statement 
may  be  made  to  the  effect  that  the  claim¬ 
ant  to  such  land  has  filed  an  application 
to  relinquish  or  reconvey  the  land  to  the 
United  States  under  the  provisions  of  the 
act  of  March  3,  1921,  if  such  be  the  fact. 
Where  applications  are  submitted  involv¬ 
ing  the  reconveyance  or  relinquishment 
of  lands  selected  by  or  patented  to  indi¬ 
vidual  Indians,  such  applications  may  be 
considered  jointly  and  not  necessarily  as 
separate  applications;  provided,  in  such 
cases,  the  lands  to  be  acquired  in  ex¬ 
change  will  consolidate  the  holdings  of 
such  Indians. 

§  149.38  Restrictions  in  selecting 
lands;  unrecorded  deed  and  authenti¬ 
cated  abstract  required,  (a)  The  lands 
selected  must,  in  conjunction  with  other 
property  owned  by  the  party  conveying, 
be  in  a  compact  body,  as  near  as  may  be 
possible,  regardless  of  township  lines; 
but  no  application  will  be  considered  in¬ 
volving  lieu  lands  in  any  township 
wherein  the  selector  owns  no  land  and 
where  the  approval  of  such  application 
will  not  effect  a  consolidation  of  the 
holdings  of  the  applicant  in  such  town¬ 
ship  or  townships.  Surveyed,  unappro¬ 
priated,  and  unreserved  land,  except  as 
provided  by  the  last  paragraph  of 
§  149.37,  can  be  selected. 

(b)  There  should  also  accompany  the 
application  a  warranty  deed  duly  exe¬ 
cuted  according  to  the  laws  of  New 
Mexico  by  the  proponent  conveying  to 
the  United  States  the  land  to  be  given  in 
exchange,  but  such  deed  need  not  be  re¬ 
corded.  An  abstract  of  title  brought 
down  to  show  good  title  in  the  proponent, 
free  from  all  encumbrances,  must  also 
be  filed.  Such  abstract  of  title  must  be 
authenticated  by  the  proper  State  and 
Federal  officers  and  show  that  the  land 
is  free  from  all  judgments,  claims,  or 
liens,  including  taxes,  or  such  abstract 
may  be  authenticated  by  an  abstractor 
or  abstract  company  as  provided  for  in 
§  211.1  of  this  chapter.  If  the  exchange 
is  authorized  the  deed  will  be  returned 
for  recording  and  the  abstract  to  be 
brought  down  to  show  such  recordation, 
whereupon  patent  will  be  issued  in  the 
regular  order  of  business. 


§  149.39  Procedure  governing  relin¬ 
quishment  of  unperfected  claim  or  trust 
patent,  (a)  Where  the  land  relin¬ 
quished  is  covered  by  an  unperfected 
bona  fide  claim  for  which  no  certificate 
for  patent  is  outstanding,  there  must  be 
filed  with  the  selection  a  certificate  by 
the  recorder  of  deeds  or  official  custo¬ 
dian  of  the  records  of  transfers  of  real 
estate  in  the  proper  county  that  no  in¬ 
strument  purporting  to  convey  or  in  any 
way  to  encumber  the  title  to  the  land  or 
any  part  thereof  is  on  file  or  of  record  in 
his  office;  or  if  any  such  instrument  or 
instruments  be  on  file  or  of  record  here¬ 
in,  the  certificate  must  show  the  facts. 
A  selection  in  lieu  of  an  unperfected 
claim  not  covered  by  patent  certificate 
must  in  all  respects  conform  to  the  law 
under  which  such  unperfected  claim  is 
held,  and  will  be  subject  to  the  payment 
of  such  fees  and  commissions  as  would 
be  required  under  the  statutes  to  com¬ 
plete  the  unperfected  claim  in  lieu  of 
which  the  selection  is  made. 

(b)  If  the  land  relinquished  is  covered 
by  an  unperfected  claims,  such  as  a 
homestead  or  desert  entry,  for  which  cer¬ 
tificate  for  patent  has  not  been  issued 
and  the  law  under  which  the  claim  was 
initiated  requires  that  land  taken  there¬ 
under  must  be  in  one  body,  the  same  re¬ 
quirement  must  be  observed  in  making 
the  lieu  selection  irrespective  of  lands 
otherwise  owned  or  claimed.  If  the  land 
relinquished  is  covered  by  an  Indian  al¬ 
lotment  for  which  a  trust  patent  has 
been  issued,  that  trust  patent  should  ac¬ 
company  the  application  for  exchange 
and  on  the  reverse  side  of  the  patent 
should  be  indorsed  the  relinquishment 
of  the  patentee  witnessed  by  two  persons 
or  before  a  notary  public  or  other  offi¬ 
cial  with  a  seal.  If  the  trust  patent  has 
been  lost  or  destroyed  or  for  any  reason 
can  not  be  located,  the  relinquishment 
and  application  for  exchange  may  be 
combined,  including  a  statement  as  to 
the  loss  of  the  patent,  or  reason  given 
why  it  can  not  be  furnished.  In  cases 
of  this  character  no  deed  will  be  neces¬ 
sary,  but  the  selector  must  state  that  he 
has  not  sold,  assigned,  mortgaged,  or 
contracted  to  sell,  assign,  or  mortgage  the 
land  covered  by  the  unperfected  claim 
or  relinquished  allotment. 

§  149.40  Selection  not  to  be  patented 
until  right  to  patent  on  unperfected 
claim  has  been  earned,  (a)  A  selection 
of  land  in  lieu  of  an  unperfected  entry 
under  the  settlement  laws  if  credit  for 
residence  on  the  unperfected  claim  be 
desired,  must  in  addition  to  other  proofs 
be  accompanied  by  the  statement  of  the 
selector,  corroborated  by  two  witnesses, 
showing  when  residence  was  established 
on  the  unperfected  claim  and  the  dura¬ 
tion  of  such  residence.  In  such  a  case, 
unless  the  selector  has  resided  upon,  cul¬ 
tivated,  and  improved  the  relinquished 
unperfected  claim  for  the  full  period  re¬ 
quired  by  law  to  earn  a  patent  thereto, 
he  must  establish  and  maintain  a  resi¬ 
dence  on  the  land  selected  and  cultivate 
and  improve  the  same  for  the  full  period 
required  by  law  to  earn  a  patent,  less  the 
time  spent  upon  the  relinquished  un¬ 
perfected  claim. 

(b)  If  the  relinquished  unperfected 
claim  be  not  one  held  under  the  settle¬ 
ment  laws,  the  statement  as  to  the  resi¬ 


dence  required  by  the.  preceding  para, 
graph  need  not  be  furnished;  but  in 
either  case  the  selector  must  state  that 
he  has  not  sold,  assigned,  mortgaged  or 
contracted  to  sell  the  land  covered  by  the 
relinquished  unperfected  claim.  No 
patent  shall  be  issued  for  any  lieu  land 
selection  until  all  parties  in  interest  and 
involved  in  the  exchange  of  their  hold- 
ings  with  each  other  and  with  the  Gov. 
ernment  shall  have  completed  their  se¬ 
lections  and  thereby  and  otherwise  in 
accordance  with  applicable  law  and  the 
regulations  thereunder  earned  equitable 
title  to  the  land  involved  thdlein. 

§  149.41  Removal  of  improvement ; 
action  required  before  entry  or  settle¬ 
ment  may  be  made  on  relinquished  land. 
The  law  makes  no  provision  for  reim¬ 
bursing  any  persons  for  improvements 
on  land  relinquished  or  reconveyed. 
However,  when  any  applicant  receives 
notice  that  an  exchange  applied  for  has 
been  authorized,  he  may,  if  he  so  desires, 
remove  any  buildings,  fencing,  or  other 
movable  improvements  owned  or  erected 
by  him  on  the  land  relinquished  or  con¬ 
veyed:  Provided,  That  such  removal  is 
accomplished  within  90  days  from  receipt 
by  him  of  said  notice.  Any  land  relin¬ 
quished  to  the  United  States  under 
§§  149.33-149.41,  which  tracts  would  or¬ 
dinarily  become  subject  to  entry  under 
the  public  land  laws,  shall  be  withheld 
from  all  forms  of  disposal  until  further 
specific  action  is  taken  thereon  to  make 
the  said  lands  subject  to  settlement  or 
entry,  or  to  any  form  of  disposal;  and 
until  otherwise  directed  the  land  office 
will  not  allow  any  entry  or  application 
for  such  lands. 

EXCHANGES  OF  LANDS  IN  APACHE,  NAVAJO, 

AND  COCONINO  COUNTIES,  ARIZONA,  F08 

THE  CONSOLIDATION  OF  THE  NAVAJO  IH- 

DIAN  RESERVATION,  ETC. 

Authority:  §§  149.62  to  149.77  issued  un¬ 
der  sec.  2,  48  Stat.  961. 

§  149.62  Statutory  authority .*  Sec¬ 
tion  2  of  the  act  of  June  14, 1934  (48  Stat 
961)  authorizes  the  Secretary  of  the  In¬ 
terior  to  accept  relinquishments  and  re¬ 
conveyances  of  such  privately  owned 
lands  in  Apache,  Navajo,  and  Coconino 
Counties,  Arizona,  as  are  desirable  for 
and  should  be  reserved  for  the  use  and 
benefit  of  the  Navajo  Tribe  of  Indians 
and  to  permit  lieu  selections  therefor  In 
the  said  counties  of  unappropriated,  un¬ 
reserved,  nonmineral  public  lands  of 
equal  value.  The  said  section  contains 
special  provisions  respecting  the  ex¬ 
change  of  lands  included  in  Indian  allot¬ 
ments  and  lands  containing  springs  or 
living  waters. 

§  149.63  Form  and  contents  of  flj# 
cation.  Applications  to  select  by  the 
owners  of  the  lands  within  the  area  de¬ 
scribed  in  the  act  of  June  14,  1934  (4* 

*  The  act  of  May  9. 1938  (52  Stat.  300) ,  mak¬ 
ing  appropriations  for  the  Department  of  the 
Interior  for  the  fiscal  year  ending  July  » 
1939,  contains  a  provision  designated  as  “Pur- 
chase  of  land  for  the  Navajo  Indians,  Ari¬ 
zona  (tribal  funds).”  The  second  proviso  to 
such  provision  reads  as  follows :  “That  title 
may  be  accepted  subject  to  a  reservation  ® 
the  oil,  gas,  and  minerals  to  lands  yet  to  » 
acquired  through  purchase  or  exchange 
under  authority  contained  In  this  paragraph 
or  in  the  act  of  June  14,  1934.” 
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Stat.  960)  should  be  filed  In  the  proper 
land  office.  They  need  not  be  on  any 
particular  form  but  must  state  the  date 
of  the  act,  whether  the  applicant  is  the 
owner  of  the  offered  base  land  and 
specifically  describe  the  land  desired  to 
be  surrendered  and  that  sought  to  be 
selected.  The  application  should  be  ac¬ 
companied  with  a  statement  wherein  it  is 
shown  that  the  selected  land  is  surveyed, 
unappropriated,  unreserved,  nonmineral 
public  land  of  the  United  States  in  one 
of  the  three  counties  aforesaid,  in  Ari¬ 
zona.  It  should  also  state  that  a  deed 
of  relinquishment  of  the  base  land  and 
an  abstract  of  title  thereto  are  also  sub¬ 
mitted  and  that  the  applicant  will  with¬ 
out  cost  to  the  Government  place  the 
deed  of  relinquishment  of  record  and  ex¬ 
tend  the  abstract  of  title  to  the  date  of 
such  recordation  when  called  upon  to  do 
so. 

§  149.64  Form  and  contents  of  state¬ 
ment  which  must  accompany  application. 
The  statement  accompanying  the  appli¬ 
cation  may  be  signed  by  the  applicant  or 
by  some  credible  person  who  is  familiar 
with  the  character,  condition  and  value 
of  the  selected  land  and  the  value  of  the 
land  relinquished.  This  statement  must 
be  corroborated  by  at  least  one  person 
who  has  no  personal  interest  in  the  ex¬ 
change  and  who  is  familiar  with  the  value 
of  the  land  relinquished  and  that  se¬ 
lected.  The  statement  must  describe  the 
base  and  selected  land  and  show  the  fol¬ 
lowing:  That  there  is  not  within  the 
limits  of  the  lieu  land  any  known  vein 
or  lode  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin 
or  copper;  that  there  is  not  any  known 
deposit  of  coal  or  any  placer  deposit,  oil 
or  other  valuable  mineral;  that  said  land 
contains  no  salt  springs  or  known  de¬ 
posits  of  salt  in  any  form  sufficient  to  ren¬ 
der  it  chiefly  valuable  therefor;  that  no 
portion  of  said  land  is  claimed  for  mining 
purposes  under  the  local  customs  or  rules 
of  miners  or  otherwise;  that  said  land  is 
essentially  non-mineral  in  character,  has 
upon  it  no  mining  or  other  improvements 
and  is  not  in  any  manner  occupied  ad¬ 
versely  to  the  selector  and  that  the  selec¬ 
tion  is  not  made  for  the  purpose  of  ob¬ 
taining  title  to  mineral  lands.  The  state¬ 
ment  must  also  show  that  the  person 
who  signs  it  is  well  acquainted  w'ith  the 
value  of  the  relinquished  and  selected 
land  and  that  from  personal  observations 
and  knowledge  he  states  that  the  lands 
are  of  equal  value  and  that  the  lieu  land 
is  not  used  by  Indians. 

§  149.65  Executed  and  acknowledged 
deed  required.  The  application  must  be 
accompanied  with  a  deed  of  relinquish¬ 
ment  or  reconveyance  to  the  United 
States  of  the  land  tendered  as  the  basis 
°f  the  exchange  duly  executed  and 
acknowledge  in  the  same  manner  as  con¬ 
veyances  of  real  property  are  required 
to  be  executed  by  the  laws  of  the  State 
of  Arizona. 

§  149.66  Authenticated  abstract  and 
certificate  required.  There  must  be  filed 
8;  duly  authenticated  abstract  of  title  to 
the  relinquished  land  showing  title 
thereto  to  be  in  the  applicant.  The  cer¬ 
tificate  of  authentication  of  the  abstract 
“fist  be  signed  by  the  recorder  of  deeds 
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under  his  official  seal  and  must  show  that 
the  title  memorandum  is  a  full,  true  and 
complete  abstract  of  all  matters  of  rec¬ 
ord  or  on  file  in  his  office  including  con¬ 
veyances,  mortgages  or  other  incum¬ 
brances.  The  custodian  of  tax  records 
must  certify  that  all  taxes  levied  or  as¬ 
sessed  against  the  land  or  that  could  op¬ 
erate  as  a  lien  thereon  have  been  paid  in 
full  and  that  there  are  no  unredeemed 
tax  sales  and  no  tax  deeds  outstanding 
as  shown  by  the  records  of  his  office.  The 
absence  of  judgment  liens  for  pending 
suits  against  the  grantor  which  might 
affect  the  title  to  the  land  relinquished 
must  be  shown  by  the  official  certificates 
of  the  clerks  of  the  courts  of  record  whose 
judgments  under  the  laws  of  the  United 
States  or  the  State  constitute  a  lien  on 
the  land  conveyed.  The  abstract  may 
also  be  made  by  an  abstract  company  or 
abstracter  approved  under  §  211.1  of  this 
chapter. 

§  149.67  Publication  and  posting  of 
notice.  If  all  be  regular  and  the  reports 
are  satisfactory,  the  Bureau  of  Land 
Management  will  require  the  applicant 
at  his  expense  within  30  days  from  re¬ 
ceipt  of  notice  to  begin  publication  of 
notice  for  4  consecutive  weeks  in  a  news¬ 
paper  of  general  circulation  in  the  vicin¬ 
ity  of  the  selected  lands.  During  this 
period  a  similar  notice  must  be  posted  in 
the  land  office. 

§  149.68  Form  and  contents  of  notice. 
The  notice  should  describe  the  selected 
land,  give  name  of  applicant,  date  of  ap¬ 
plication  and  act  under  which  made  and 
allow  all  persons  claiming  the  land  unddr 
the  mining  or  other  law’s  and  desiring  to 
show  that  it  is  mineral  in  character  or 
adversely  occupied,  an  opportunity  to  file 
objection  or  to  establish  their  interest 
therein  or  the  mineral  character  thereof. 

§  149.69  Proof  of  publication  and 
posting.  Proof  of  publication  will  con¬ 
sist  of  the  statement  of  the  publisher  or 
foreman  or  other  employee  of  the  news¬ 
paper  with  a  copy  of  the  published  no¬ 
tice  attached.  The  first  and  last  dates 
of  publication  and  posting  must  also  be 
given. 

§  149.70  Lands  containing  springs  or 
living  waters.  The  act  provides  for  the 
selection  of  lands  containing  springs  or 
living  waters  in  lieu  of  other  lands  of 
the  same  character  or  quality,  notwith¬ 
standing  that  the  selected  lands  may  be 
included  in  a  public  w’ater  reserve  if  not 
otherwise  reserved.  However,  the  allow¬ 
ance  of  any  such  selection  is  within  the 
discretion  of  the  authorized  officer  of  the 
Bureau  of  Land  Management. 

§  149.71  Procedure  when  applicant  is 
Indian.  In  all  cases  where  the  appli¬ 
cant  for  an  exchange  is  an  Indian,  the 
application  must  be  filed  in  duplicate 
and  the  manager  will  forward  the  dupli¬ 
cate  to  the  proper  Indian  superintend¬ 
ent  and  will  furnish  said  superintendent 
with  the  serial  number  of  the  applica¬ 
tion,  which  serial  number  together  with 
the  name  of  the  land  office,  must  be  in¬ 
dorsed  thereon  as  a  means  of  identifica¬ 
tion  and  referred  to  in  all  correspond¬ 
ence  concerning  said  applications. 
Copies  of  applications  by  Indians  in¬ 
volving  these  lands  should  be  forwarded 
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to  the  appropriate  office  of  the  Bureau 
of  Indian  Affairs. 

§  149.72  Approval  of  selection;  deed 
to  be  recorded  and  abstract  extended. 
Upon  the  completion  of  a  selection,  and 
in  the  absence  of  objection  then  appear¬ 
ing,  the  selection  will  be  approved  by 
the  authorized  officer  of  the  Bureau  of 
Land  Management.  If  and  when  so  ap¬ 
proved  the  deed  and  abstract  of  title  w’ill 
be  returned  to  the  applicant  to  have  the 
deed  recorded  and  the  abstract  of  title 
extended  to  show  recordation. 

§  149.73  Acceptance  of  title  to  base 
lands.  Upon  the  acceptance  of  title  to 
the  base  lands  they  will  be  held  in  trust 
for  the  Navajo  Tribe  of  Indians  and  the 
Commissioner  of  Indian  Affairs  will  be 
notified  thereof. 

§  149.74  Restriction  on  applications 
by  non-Indians.  The  manager  will  ac¬ 
cept  no  applications,  other  than  those  by 
Indians,  where  the  lands  offered  are 
south  of  the  township  line  between 
Townships  20  and  21,  in  Navajo  County. 

§  149.75  Restriction  in  making  allot¬ 
ments  or  Indian  homesteads.  Pending 
the  completion  of  exchanges  and  con¬ 
solidations  authorized  by  section  2  of 
the  act  of  June  14,  1934  (48  Stat.  961), 
the  manager  will  accept  no  applications 
for  allotments,  or  Indian  homesteads 
under  the  act  of  July  4,  1884  (23  Stat. 
96;  43  U.  S.  C.  190),  for  public  lands  to 
Navajo  Indians  in  the  counties  of 
Apache,  Navajo  and  Coconino,  and 
thereafter  should  allotments  to  Navajo 
Indians  be  made  within  the  above-named 
counties,  they  shall  be  confined  to  land 
within  the  boundaries  defined  by  sec¬ 
tion  1  of  said  act  of  June  14,  1934. 

§  149.76  Selections  by  State  in  lieu  of 
school  lands  in  reservation.  Selections 
by  the  State  of  Arizona  in  lieu  of  school 
lands  within  the  boundary  of  the  Navajo 
Reservation  as  defined  by  section  1  of  the 
act  of  June  14,  1934  (48  Stat.  960),  will 
be  made  in  accordance  with  the  regula¬ 
tions  governing  the  selection  of  lands  by 
States  contained  in  §§  270.1  to  270.16  of 
this  chapter,  insofar  as  they  apply  to 
indemnity  school  land  selections,  and  w’ill 
also  be  subject  to  all  other  existing  regu¬ 
lations  pertaining  to  such  selections  ex¬ 
cept  that  no  fees  or  commissions  are 
required,  and  the  offered  and  selected 
lands  need  not  be  of  equal  area  as  in  ordi¬ 
nary  indemnity  school  land  selections  but 
need  only  be  approximately  equal  in 
value. 

§  149.77  Valid  rights  unaffected  by  act 
of  June  14,  1934.  The  manager  w’ill  be 
governed  by  the  following  direction  con¬ 
tained  in  the  proviso  to  section  1  of  the 
act: 

All  valid  rights  and  claims  initated  under 
the  public  land  laws  prior  to  approval  hereof 
involving  any  lands  within  the  area  so  de¬ 
fined  shall  not  be  affected  by  this  act. 

EXCHANGES  WITH  THE  STATE  FOR  THE  EXTEN¬ 
SION  OF  PAPAGO  INDIAN  RESERVATION, 

ARIZONA 

Authority:  J§  149.78  and  149.79  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  149.78  Statutory  authority.  The  act 
of  July  28,  1937  (50  Stat.  536;  25  U.  S.  C. 


8942 


RULES  AND  REGULATIONS 


463a-463c)  provides  for  the  relinquish¬ 
ment  by  the  State  of  Arizona  in  favor  of 
the  Papago  Indians  of  lands  within  a 
certain  area  to  be  added  to  the  Papago 
Indian  Reservation,  and  for  the  selection 
of  unreserved  nonmineral  public  lands  of 
equal  area  within  the  State,  in  lieu 
thereof. 

§  149.79  Application  for  exchange ; 
publication;  fees.  Selections  by  the  State 
of  Arizona  under  section  3  of  the  act  of 
July  28,  1937  (50  Stat.  536;  25  U.  S.  C. 
463c)  may  be  made  either  in  accordance 
with  the  regulations  in  §§  270.1-270.16 
of  this  chapter  governing  the  selections 
of  lands  by  States,  so  far  as  they  apply 
to  indemnity  school  land  selections,  ex¬ 
cept  that  no  fees  or  commissions  will  be 
required,  or  under  section  8  of  the  act  of 
June  28, 1934  (48  Stat.  1272) ,  as  amended 
by  the  act  of  June  26.  1936  (49  Stat.  1976; 
43  U.  S.  C.  315g),  referred  to  in  section  3 
of  the  act  of  June  28,  1937,  as  49  Stat. 
842,  and  the  regulations  thereunder, 
§§  147.1-147.16  of  this  chapter.  No  fee 
will  be  charged  in  connection  with  any 
exchange  made  under  section  8  of  the 
act  of  June  28,  1934,  as  amended,  but  the 
State  will  be  required  to  pay  one-half  of 
the  cost  of  publication  thereof. 

EXCHANGES  WITH  THE  STATE  FOR  THE  EX¬ 
TENSION  OF  THE  NAVAJO  INDIAN  RESERVA¬ 
TION,  UTAH 

Authority :  §§  149.80  and  149.81  Issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

5  149.80  Statutory  authority.  The  act 
of  March  1, 1933  (47  Stat.  1418;  43  U.  S.  C. 
190a),  provides  for  the  inclusion  of  cer¬ 
tain  lands  within  the  Navajo  Indian  Res¬ 
ervation  in  Utah  and  for  exchanges  by 
the  State  of  school  lands  within  such 
areas  for  public  lands  within  the  State. 

§  149.81  Application  for  exchange; 
field  examination;  payment  of  fees  not 
required,  (a)  All  such  indemnity  school 
selections  must  be  made  in  accordance 
with  the  provisions  of  sections  2275  and 
2276,  Revised  Statutes,  as  amended  by 
the  act  of  February  28,  1891  (26  Stat. 
796;  43  U.  S.  C.  851,  852),  as  made  appli¬ 
cable  to  the  State  of  Utah  by  the  act  of 
May  3,  1902  (32  Stat.  188;  43  U.  S.  C. 
853).  Such  selections  must  also  be 
made  in  accordance  with  the  regulations 
governing  State  selections,  contained  in 
18  270.1-270.16  of  this  chapter,  and  the 
State  must  furnish  a  statement  as  to 
springs  and  water  holes  on  all  selected 
lands  in  accordance  with  §§  292.3,  292.8 
of  this  chapter. 

(b)  The  State  must  also  furnish  a 
statement  to  the  effect  that  the  land 
selected  is  approximately  of  the  same 
value  as  that  relinquished.  Field  exam¬ 
ination  will  be  made  by  the  authorized 
officer.  Bureau  of  Land  Management,  in 
order  to  determine  whether  or  not  the 
lands  relinquished  and  those  selected  are 
considered  to  be  of  approximately  equal 
value  within  the  intent  of  the  act.  If  the 
report  should  be  adverse  to  the  State,  the 
State  will  be  given  opportunity  to  make 
selection  of  other  lands  or  to  make  such 
showing  as  may  be  desired,  and  will  be 
afforded  the  right  of  appeal,  review,  or 
rehearing  recognized  in  the  manner  pre¬ 
scribed  by  the  Rules  of  Practice,  Part 
221,  of  this  chapter. 


(c)  No  fees  will  be  charged  in  connec¬ 
tion  with  any  selection  made  under  this 
act. 

EXCHANGES  FOR  THE  CONSOLIDATION  OF  IN¬ 
DIAN  HOLDINGS  IN  CERTAIN  AREAS  SET 

APART  FOR  THE  PUEBLO  INDIANS  AND  THE 

CANONCITO  NAVAJO  GROUP  IN  NEW  MEXICO 

Authority:  §§  149.82  to  148.84  issued  under 
63  Stat.  605;  25  U.  S.  C.  622. 

§  149.82  Policy.  For  the  purpose  of 
consolidating  Indian  lands,  as  authorized 
by  section  2  of  the  act  of  August  13,  1949 
(63  Stat.  605;  25  U.  S.  C.  622) ,  private  or 
State-owned  lands  or  interests  therein, 
including  improvements  and  water 
rights,  situated  within  the  boundaries  of 
the  Indian  area  described  in  section  I  of 
the  notice  dated  March  25,  1950,  and 
published  in  the  Federal  Register  (15 
F.  R.  1852),  may  be  offered  in  exchange 
for  lands  or  interests  therein,  including 
improvements  and  water  rights,  selected 
within  the  boundaries  of  such  Indian 
area,  or  within  the  public  domain  area 
described  in  section  II  of  the  notice  dated 
March  25,  1950  <  15  F.  R.  1855) ,  or  within 
any  public  domain  in  New  Mexico. 

§  149.83  Applications  for  exchange; 
consent  of  Indians,  (a)  Except  as  modi¬ 
fied  by  this  section  and  §  149.84,  appli¬ 
cations  for  exchanges  pursuant  to 
§§  149.82  to  149.84  must  be  filed,  and  the 
exchanges  will  be  made,  in  accordance 
with  §§  146.2  to  146.8  of  this  chapter,  cov¬ 
ering  exchanges  of  privately  owned 
lands,  and  in  accordance  with  §§  147.2  to 
147.12  of  this  chapter,  covering  ex¬ 
changes  of  State-owned  lands. 

(b)  The  selected  land  or  interest  and 
the  offered  land  or  interest  need  not  be 
in  the  same  grazing  district. 

(c)  Exchanges  will  be  made  only  if 
the  offered  land  or  interest  is  similar  in 
value  to  the  selected  land  or  interest. 

(d)  Each  application  for  exchange 
must  be  accompanied  by  the  written 
consent  of  the  tribal  authorities  of  the 
Pueblo  or  Navajo  tribe  within  whose 
area  either  the  offered  or  the  selected 
land  or  interest  is  situated. 

§  149.84  Deed  of  conveyance  of  of - 
fered  land  or  interest.  The  deed  should 
recite  that  it  is  made  “for  and  in  con¬ 
sideration  of  the  exchange  of  certain 
lands  (or  interests  therein),  as  author¬ 
ized  by  section  2  of  the  act  of  August 
13,  1949  (63  Stat.  605),”  and  that  the 
conveyance  is  made  to  the  United  States, 
as  grantee  in  trust  for  the  appropriate 
Pueblo  Indian  or  Canoncito  Navajo 
group. 


Part  150 — Exchanges  To  Eliminate  Pri¬ 
vate  Holdings  From  National  Parks 
and  National  Monuments 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLDINGS 
WITHIN  GLACIER  NATIONAL  PARK,  MONTANA 

Sec. 

150.1  Statutory  authority. 

150.2  Application,  deed,  abstract,  state¬ 

ment,  and  fees  required. 

150.3  Action  on  application;  field  examina¬ 

tion  and  report. 

150.4  Publication  and  posting. 

150.5  Protests. 

150.6  Approval  of  application;  relinquish¬ 

ment  and  abstract. 


EXCHANGES  OF  PRIVATELY  OWNED  PROPERTY 
WITHIN  THE  GLACIER  NATIONAL  PA„V 
MONTANA 

Sec. 

150.6a  Statutory  authority. 

150.6b  Informal  application. 

150.6c  Formal  application. 

150.6d  Fees. 

150.6e  Action  by  Bureau  of  Land  Manaep. 
ment. 

150.6f  Publication  and  posting  of  notice 
150.6g  Protests;  additional  papers  to  be 
filed;  action  by  manager. 

150.6h  Deed  or  instrument  of  conveyance 

150.61  Abstract  of  title;  title  insurance 

certificate  of  title. 

150.6J  Taxes. 

150.6k  Further  action  by  Bureau  of  Land 
Management. 

150.61  Conveyed  property  a  part  of  the 

Glacier  National  Park. 

150.6m  Appeals. 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLDINGS 
WITHIN  BRYCE  CANYON  AND  ZION  NATIONAL 
PARKS,  UTAH 

150/7  Statutory  authority. 

150.8  Application,  deed,  abstract,  state. 

ment,  and  fees  required. 

150.9  Action  on  application;  field  exami- 

nation  and  report. 

150.10  Publication  and  posting. 

150.11  Protests. 

150.12  Approval  of  application;  relinquish- 

ment  and  abstract. 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLDINGS  IN 
PETRIFIED  FOREST  NATIONAL  MONUMENT, 
ARIZONA 

150.13  Statutory  authority. 

150.14  Preliminary  negotiations  and  Infor¬ 

mal  application. 

150.15  Action  by  manager;  formal  applica¬ 

tion.  evidence  and  report  required, 

150.16  Completion  of  exchange  record. 

150.17  Lands  conveyed  to  be  part  of  monu¬ 

ment. 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLDINGS 
WITHIN  CHACO  CANYON  NATIONAL  MONU¬ 
MENT,  NEW  MEXICO 

150.13  Statutory  authority. 

150.19  Character  of  lands  subject  to  ex¬ 

change. 

150.20  Who  may  exchange  lands. 

150.21  Application  and  statements  required. 

150.22  Joint  field  investigation  and  reports 

to  be  made. 

150.23  Action  by  Bureau  of  Land  Manage¬ 

ment;  evidence  required. 

150.24  Deed  to  United  States  and  abstract 

of  title. 

150.25  Opportunity  afforded  to  cure  defects 

in  record. 

150.26  Lands  conveyed  to  be  part  of  Chaco 

Canyon  National  Monument. 

150.27  Driving  stock  across  the  monument, 

150.28  Reservations  and  rights  for  scientific 

research  within  monument. 

Authority:  §§  150.1  to  150.28  issued  und» 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  exchanges  ty 
States,  under  Taylor  Grazing  Act,  see  Pah 
147  of  this  chapter.  For  exchanges  for  mi¬ 
gratory  bird  or  other  wildlife  refuges,  see 
Part  151  of  this  chapter.  For  exchanges  to 
recreational  purposes,  see  Part  254  of  this 
chapter.  For  exchanges  for  the  benefit  of 
particular  States,  see  Part  152  of  this  chapter 
For  exchanges  for  the  consolidation  or  ex¬ 
tension  of  Indian  reservations  or  Indio® 
holdings,  see  Part  149  of  this  chapter.  ft- 
exchanges  for  the  consolidation  or  extensic® 
of  national  forests,  see  Part  148  of  this  chap¬ 
ter.  For  exchanges  of  privately  owned  lan» 
under  Taylor  Grazing  Act,  see  Part  146  o- 
this  chapter.  For  general  orders  of  with¬ 
drawal.  see  §§  297.11.  297.12  of  this  chapt* 
For  land  classifications,  see  Part  296  of  t  J 
chapter.  For  national  parks  and  nation*- 
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monuments,  see  Part  206  of  this  chapter. 
For  American  Battle  Monuments  Commis¬ 
sion,  see  Parks,  Forests,  and  Memorials,  36 
CFR  Chapter  IV.  For  National  Park  Service, 
Department  of  the  Interior,  see  Parks,  Forests, 
and  Memorials,  36  CFR  Chapter  I. 

OCCKANGES  TO  ELIMINATE  PRIVATE  HOLDINGS 
WITHIN  GLACIER  NATIONAL  PARK,  MONTANA 

5 150.1  Statutory  authority.  The  act 
of  February  28,  1923  <42  Stat.  1324;  16 
U.S.  C.  164, 165)  empowers  the  Secretary 
of  the  Interior  to  obtain  for  the  United 
States  the  complete  title  to  any  or  all 
lands  held  in  private  ownership  within 
the  boundaries  of  the  Glacier  National 
Park,  by  accepting  from  the  owners  of 
such  lands  complete  relinquishment 
thereof  and  granting  and  patenting  in 
exchange  therefor  an  equal  value  of  pub¬ 
lic  land  in  the  State  of  Montana. 

§150.2  Application,  deed,  abstract, 
statement,  and  fees  required.1  Applica¬ 
tions  for  an  exchange  under  the  act  of 
February  28,  1923,  must  be  filed  in  the 
land  office  having  jurisdiction  over  the 
land  selected,  the  application  describing 
the  land  to  be  conveyed  as  well  as  the 
land  selected,  according  to  Government 
subdivisions.  Nothing  less  than  a  legal 
subdivision  may  be  surrendered  or  se¬ 
lected.  The  selected  land  must  be  en¬ 
tirely  within  the  State  of  Montana. 
Selections  must  be  made  by  the  owner 
of  the  land  relinquished  or  in  his  name 
by  a  duly  authorized  agent  or  attorney 
in  fact,  and  w  hen  made  by  an  agent  or 
attorney  in  fact  proof  of  authority  must 
be  furnished.  The  application  must  be 
accompanied  by  the  necessary  relin¬ 
quishment,  abstract  of  title,  statements, 
and  fees,  as  set  forth  in  §§  148.1  to  148.15 
of  this  chapter. 

§  150.3  Action  on  application;  field 
examination  and  report.  The  author¬ 
ized  officer,  if  necessary,  will  have  a  field 
examination  and  report  made  of  both 
the  selected  and  the  base  lands  to  deter¬ 
mine  whether  or  not  their  value  is  equal 
within  the  meaning  of  the  act  of  Feb¬ 
ruary  28,  1923,  with  reference  to  their 
character  as  mineral,  prairie,  grazing, 
agricultural,  timber,  desert  land  or  oth¬ 
erwise,  as  the  case  may  be,  and  as  to 
springs  or  water  holes  thereon,  if  any. 
Should  the  report  of  the  authorized  of¬ 
ficer  show  curable  defects,  the  Bureau  of 
Land  Management  will  give  the  appli¬ 
cant  an  opportunity  to  amend  his  appli¬ 
cation,  if  possible,  so  as  to  cure  the 
defects. 

•  5 150.4  Publication  and  posting.  If 

I  the  report  is  favorable  and  the  selection 

I  appears  regular  and  in  conformity  with 
the  law  and  regulations,  the  authorized 
officer  will  notify  the  applicant  and  re¬ 
quire  him,  within  30  days  from  receipt 
of  notice,  to  begin  publication  of  notice 
of  his  application  in  accordance  with 
,148.8.  and  in  due  time  to  submit  proof 
thereof. 

§  150.5  Protests.  Protests  will  be  dis- 
of  as  provided  under  §  148.8. 


18  u.  s.  c.  1001  makes  it  a  crime  for  any 
Person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
itef68  any  fal6e*  fictitious  or  fraudulent 
dements  or  representations  as  to  any 
matter  within  its  jurisdiction. 


§  150.6  Approval  of  application;  re¬ 
linquishment  and  abstract. 

(a)  If  the  authorized  officer  decides 
that  the  application  should  be  allowed, 
the  applicant  will  be  required  to  have  his 
relinquishment  recorded  in  the  manner 
prescribed  by  the  laws  of  the  State  of 
Montana  and  to  have  the  abstract  of 
title  extended  down  to  and  including  the 
date  the  deed  of  relinquishment  or  con¬ 
veyance  was  recorded. 

(b)  If  the  authorized  officer  be  of  the 
opinion  that  further  evidence  as  to  value 
and  character  of  land  involved  is  neces¬ 
sary,  he  may  institute  such  inquiry  as  he 
may  deem  advisable. 

(c)  The  authorized  officer,  in  the  exer¬ 
cise  of  his  discretion,  may  withhold  his 
approval  from  any  application  made 
under  the  provisions  of  the  act  of  Feb¬ 
ruary  28,  1923,  subject  to  the  right  of 
appeal  pursuant  to  the  Rules  of  Practice 
(Part  221  of  this  chapter),  although  the 
applicant  may  have  complied  with  the 
rules  and  regulations  applicable  thereto. 

EXCHANGES  OF  PRIVATELY  OWNED  PROPERTY 

WITHIN  THE  GLACIER  NATIONAL  PARK, 

MONT..NA 

§  150.6a  Statutory  authority.  The 
act  of  August  8,  1946  (60  Stat.  949), 
authorizes  the  Secretary  of  the  Interior, 
when  he  deems  such  action  to  be  in  the 
best  interests  of  the  United  States,  to  ac¬ 
cept  title  to  any  non-Federal  lands,  in¬ 
terest  in  lands,  buildings,  or  other  prop¬ 
erty,  real  or  personal,  within  the 
authorized  boundaries  of  the  Glacier 
National  Park,  as  then  or  thereafter  es¬ 
tablished,  and  in  exchange  therefor,  to 
convey  to  the  grantors  of  such  property, 
or  to  their  nominees,  any  Federally 
owned  lands,  interests  in  lands,  buildings, 
or  other  property,  real  or  personal, 
within  the  boundaries  of  the  Glacier  Na¬ 
tional  Park,  located  in  the  State  of 
Montana,  and  administered  by  the  Na¬ 
tional  Park  Service,  which  the  Secretary 
determines  are  of  approximately  equal 
value  to  the  property  being  acquired.  In 
order  to  facilitate  the  making  of  such 
exchanges,  the  Secretary  is  authorized 
to  enter  into  agreements  for  the  reserva¬ 
tion  in  conveyances  to  the  United  States 
or  for  the  grant  in  conveyances  from  the 
United  States,  of  such  estates  for  years, 
life  estates,  or  other  interests,  as  may  be 
consistent  with  the  purposes  of  the  act, 
but  all  such  limitations  must  be  con¬ 
sidered  in  determining  the  equality  of 
the  interests  to  be  exchanged. 

Sections  150.6a  to  150.6m,  inclusive,  do 
not  apply  to  exchanges  which  involve 
no  interest  in  real  property. 

§  150.6b  Informal  application.  All 
preliminary  negotiations  relating  to  an 
exchange  under  the  above  act  are  to  be 
conducted  with  the  National  Park  Serv¬ 
ice.  Any  owner  of  property  within  the 
boundaries  of  the  Glacier  National  Park 
who  desires  to  take  advantage  of  the 
privileges  conferred  by  said  act,  must 
file  with  the  Director,  National  Park 
Service,  an  informal  application  describ¬ 
ing  the  privately  owned  property,  which 
is  offered  to  the  United  States  and  the 
property  which  Is  selected  in  exchange 
therefor.  If  the  Director,  National  Park 
Service  is  of  the  opinion  that  the  value 
of  the  property  offered  is  equal  to  or  more 


than  the  value  of  the  selected  property, 
and  that  the  exchange  should  be  con¬ 
summated,  he  will  so  advise  the  appli¬ 
cant  by  letter,  stating,  among  other 
things,  his  determination  as  to  values, 
and  will  instruct  the  applicant  to  file  in 
the  proper  land  office,  the  letter,  together 
with  a  formal  application  to  exchange. 

§  150.6c  Formal  application,  (a)  The 
formal  application,  which  must  be  filed 
in  duplicate,  should  contain  the  full 
name  and  post  office  address  of  the  ap¬ 
plicant,  a  description  of  the  property 
offered  to  the  Government  and  the 
property  selected  in  exchange  therefor; 
a  statement  as  to  what,  if  any,  reserva¬ 
tions,  easements,  or  rights-of-way  are 
being  made  in  the  offered  land;  a  state¬ 
ment  that  the  applicant  is  the  owner 
of  the  property  offered  in  exchange,  that 
he  is  legally  capable  of  consummating 
the  exchange,  and  that  such  property  is 
not  the  basis  of  another  selection  or  ex¬ 
change;  a  statement  by  the  applicant  or 
some  credible  person  possessed  of  the 
requisite  knowledge,  that  the  land  se¬ 
lected  is  nonmineral  in  character,  con¬ 
tains  no  salt  springs  or  deposits  of  salt 
in  any  form  to  render  it  chiefly  valuable 
therefor,  and  is  not  in  any  manner  oc¬ 
cupied  or  claimed  adversely  to  the  appli¬ 
cant;  and  a  statement  corroborated  by 
two  credible  witnesses  as  to  springs  and 
water  holes  in  accordance  with  §§  292.1- 
292.9  of  this  chapter.  The  application 
should  be  accompanied  by  the  letter  re¬ 
ceived  from  the  National  Park  Service 
signifying  its  approval  of  the  consum¬ 
mation  of  the  proposed  exchange.  Any 
application  not  accompanied  by  such  a 
letter  will  be  rejected.  The  offered  and 
selected  property  in  the  formal  appli¬ 
cation  must  be  identical  with  the  prop¬ 
erty  referred  to  in  the  letter  of  the 
National  Park  Service  and  all  lands 
should  be  described  by  legal  subdivisions 
of  the  public  land  surveys,  except  where 
unsurveyed  land  is  selected  and  in  which 
case,  the  description  thereof  must  con¬ 
form  to  §  101.6  of  this  chapter.  Where 
application  is  made  to  select  unsurveyed 
land,  such  land  must  be  surveyed,  and 
the  application  and  valuation  must  be 
adjusted  to  survey  before  patent  can  is¬ 
sue  for  such  selected  land. 

(b)  Where  the  application  is  filed  by 
an  individual  he  will  be  required  to  show 
he  is  21  years  of  age,  and  otherwise  capa¬ 
ble  of  carrying  through  the  transaction. 

(c)  Where  the  application  is  made  by 
or  in  behalf  of  a  corporation,  a  certified 
copy  of  the  articles  of  incorporation  must 
be  furnished.  If  the  corporation  is  or¬ 
ganized  under  a  State  other  than  Mon¬ 
tana  the  articles  of  incorporation  must 
be  accompanied  by  a  certificate  showing 
that  the  corporation  is  authorized  to  do 
business  in  the  State  of  Montana. 

§  150.6d  Fees.  Fees  must  be  paid  by 
the  applicant  at  the  rate  of  $2  for  each 
160  acres,  or  fraction  thereof,  of  the  base 
lands  offered  and  conveyed  to  the 
Government. 

§  150.6e  Action  by  Bureau  of  Land 
Management,  (a)  Upon  receipt  of  all 
the  evidence  required,  examination  will 
be  made  at  as  early  a  date  as  practicable 
and  if  the  evidence  is  found  defective  an 
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opportunity  will  be  given  the  parties  in 
Interest  to  cure  the  defects,  if  possible, 

(b)  If  the  authorized  officer  deter¬ 
mines  that  the  value  of  the  offered  prop¬ 
erty  is  equal  to  or  more  than  the  value  of 
the  selected  property  and  that  the  appli¬ 
cation  should  be  allowed,  the  exchange 
will  be  approved,  subject  to  the  submis¬ 
sion  of  acceptable  title  to  the  offered 
property  and  to  full  compliance  by  the 
applicant  with  §§  150.6a  to  150.6m,  in¬ 
clusive,  and  subject  to  any  protests  or 
other  valid  objections  which  may  appear. 

§  150. 6f  Publication  and  posting  of 
notice.  Upon  approval  of  the  applica¬ 
tion  the  applicant  will  begin  publication 
of  notice  thereof,  at  his  own  expense,  in 
some  newspaper,  designated  by  the  Bu¬ 
reau  of  Land  Management  and  having 
general  circulation  in  the  county,  or 
counties,  in  which  the  property  offered 
and  the  property  selected  are  situated. 
Such  notice  must  be  published  once  each 
week  for  four  successive  weeks.  The 
notice  should  describe  the  property  ap¬ 
plied  for  as  well  as  the  property  offered 
in  exchange  and  give  the  date  of  filing  of 
the  application,  and  state  that  the  pur¬ 
pose  thereof  is  to  allow  all  persons  claim¬ 
ing  the  property  selected,  or  having  bona 
fide  objections  to  such  application,  an 
opportunity  to  file  their  protests  with  the 
proper  district  land  office.  Proof  of  pub¬ 
lication  shall  consist  of  a  statement  of 
the  publisher  or  of  the  foreman  or  other 
proper  employee  of  the  newspaper  in 
which  the  notice  was  published,  with  a 
copy  of  the  published  notice  attached. 
The  date  of  such  publication  and  posting 
must  be  given  in  all  cases. 

§  150.6g  Protests ;  additional  papers 
to  be  filed;  action  by  manager.  Should 
no  protest  be  filed  against  the  allowance 
of  the  selection  within  30  days  from  the 
date  of  the  first  publication  of  notice, 
and  no  objections  appear  on  the  records 
of  the  land  office,  the  manager  will 
notify  the  applicant  that  he  is  allowed 
60  days  from  receipt  of  notice  within 
which  to  file  the  deed  or  other  instru¬ 
ment  conveying  the  offered  property  to 
the  Government,  together  with  such 
title  evidence  as  may  be  required  by 
§§  150.6a  to  150.6m,  inclusive. 

§  150.6h  Deed  or  instrument  of  con¬ 
veyance.  (a)  The  deed  of  conveyance  or 
other  instrument  transferring  title  to  the 
offered  property  to  the  United  States 
must  be  executed,  acknowledged  and  duly 
recorded  in  accordance  with  the  laws  of 
the  State  of  Montana.  Such  revenue 
stamps  as  are  required  by  law  must  be 
affixed  to  the  instrument  and  canceled. 
The  instrument  should  recite  that  it  is 
made  “for  and  in  consideration  of  the 
exchange  of  certain  property  as  author¬ 
ized  by  the  act  of  August  8,  1946  (60 
Stat.  949).” 

(b)  Where  such  instrument  is  executed 
by  an  individual,  it  must  show  whether 
the  person  making  the  conveyance  is 
married  or  single.  If  married,  the  wife 
or  husband  of  such  person  as  the  case 
may  be,  must  join  in  the  execution  and 
acknowledgement  of  the  instrument  in 
such  manner  as  to  bar  effectually  any 
right  of  curtesy  or  dower,  or  any  claim 
whatsoever  to  the  property  conveyed,  or 
it  must  be  fully  and  satisfactorily  shown 


that  under  the  laws  of  the  State  of 
Montana  in  which  the  property  con¬ 
veyed  is  situated,  such  husband  or  wife 
has  no  interest  whatsoever,  present  or 
prospective,  which  makes  his  or  her  join¬ 
ing  in  the  instrument  necessary.  Where 
the  instrument  is  executed  by  a  corpora¬ 
tion,  it  should  recite  that  it  was  executed 
pursuant  to  an  order  or  by  the  direction 
of  the  board  of  directors,  or  other  govern¬ 
ing  body,  and  a  copy  of  such  order  or 
direction  must  accompany  such  instru¬ 
ment  and  both  should  bear  the  impres¬ 
sion  of  the  corporate  seal. 

§  150.6i  Abstract  of  title;  title  insur¬ 
ance;  certificate  of  title,  (a)  Where  land 
or  an  interest  in  land  is  conveyed,  ap¬ 
plicant  must  file  an  abstract  of  title,  a 
policy  of  title  insurance  or  a  certificate 
of  title,  as  provided  in  this  section. 

(b)  The  abstract  of  title  must  show 
that  the  title  memoranda  contained 
therein  are  a  full,  true  and  complete  ab¬ 
stract  of  all  matters  of  record  or  on  file  in 
the  offices  of  the  recorder  of  deeds  and 
in  the  offices  of  the  clerks  of  courts  of 
record  of  that  jurisdiction,  including  all 
conveyances,  mortgages,  pending  suits, 
judgments,  liens,  lis  pendens,  or  other 
encumbrances  or  instruments  which  are 
required  by  law  to  be  filed  with  the  re¬ 
cording  officer  and  which  appear  in  the 
records  of  the  office  of  the  clerks  of 
courts  of  record  affecting  in  any  manner 
whatsoever  the  title  to  the  land  or  prop¬ 
erty  to  be  conveyed  to  the  United  States. 
The  abstract  of  title  may  be  prepared 
and  certified  by  the  recorder  of  deeds 
or  other  proper  officer  under  his  official 
seal,  or  it  may  be  prepared  and  authenti¬ 
cated  by  an  abstractor  or  by  an  abstract 
company,  which  is  satisfactory  to  the 
Bureau  of  Land  Management. 

(c)  A  policy  of  title  insurance,  or  a 
certificate  of  title,  may  be  accepted  in  lieu 
of  an  abstract,  in  proper  cases,  when 
issued  by  a  title  company.  A  policy  of 
title  insurance  when  furnished  must  be 
free  from  conditions  and  stipulations  not 
acceptable  to  the  Bureau  of  Land  Man¬ 
agement.  A  certificate  of  title  will  be  ac¬ 
cepted  only  where  the  certificate  is  made 
to  the  Government,  or  expressly  for  its 
benefit,  and  where  the  interests  of  the 
Government  will  be  sufficiently  protected 
thereby. 

§  150.6j  Taxes.  The  applicant  must 
furnish  a  certificate  by  the  proper  official 
of  the  county  in  which  the  property  con¬ 
veyed  to  the  United  States  is  situated, 
showing  that  all  taxes  levied  or  assessed 
against  the  property,  or  that  could  oper¬ 
ate  thereon  as  a  lien,  have  been  fully 
paid,  or  whether  there  is  a  tax  due  on 
such  property  that  could  operate  as  a 
lien  thereon  but  which  tax  is  not  yet 
payable,  and  that  there  are  no  unre¬ 
deemed  tax  sales  and  no  tax  deeds  out¬ 
standing  against  such  property.  In  case 
taxes  have  been  assessed  or  levied  on  such 
property,  and  such  taxes  are  not  due  and 
payable  until  some  future  date,  the  ap¬ 
plicant,  in  addition  to  the  certificate 
above  required  relative  to  taxes  and  tax 
assessments,  may  furnish  a  bond  with  a 
qualified  corporate  surety  for  the  sum  of 
twice  the  amount  of  taxes  paid  on  the 
property  for  the  previous  year  in  order 
to  indemnify  the  United  States  against 
loss  for  the  tax  as  assessed  or  levied  but 


not  yet  due  and  payable.  In  lieu  of  the 
bond  the  applicant  may  submit  a  sum 
similar  to  that  required  in  the  case  of 
a  bond,  and  if  and  when  proper  evidence 
is  furnished  showing  the  taxes  on  the 
property  conveyed  have  been  paid  in  full 
the  said  sum  will  be  returned  to  the 
applicant. 

§  150.6k  Further  action  by  Bureau  o) 
Land  Management.  The  publication  of 
notice,  deed  or  other  instrument  of  con¬ 
veyance,  abstract  of  title  and  other  evi¬ 
dence  required  of  the  applicant  will,  upon 
receipt  in  the  Bureau  of  Land  Manage¬ 
ment,  be  examined,  and  if  found  regular 
and  in  conformity  with-  law,  and  there 
are  no  objections,  title  will  be  accepted 
to  the  property  conveyed  to  the  United 
States  and  patent  or  other  instrument  of 
transfer  will  issue  for  the  property  se¬ 
lected  in  exchange.  Notice  of  additional 
requirements,  rejection  or  other  adverse 
action  will  be  given  the  applicant. 

§  150.6/  Conveyed  property  a  part  of 
the  Glacier  National  Park.  All  prop¬ 
erty  conveyed  to  the  United  States  pur¬ 
suant  to  §§  150.6a  to  150.6m,  inclusive, 
shall,  upon  acceptance  of  title,  become  a 
part  of  the  Glacier  National  Park,  and 
shall  be  subject  to  all  laws  applicable  to 
such  area. 

§  150.6m  Appeals.  Any  party  ag¬ 
grieved  by  any  action  of  the  manager 
may  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  and  any  party  ag¬ 
grieved  by  any  action  of  the  Director, 
Bureau  of  Land  Management  or  the  Di¬ 
rector,  National  Park  Service,  may  ap¬ 
peal  to  the  Secretary,  pursuant  to  Rules 
of  Practice  (Part  221  of  this  chapter). 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLD¬ 
INGS  WITHIN  BRYCE  CANYON  AND  ZION 

NATIONAL  PARKS,  UTAH 

§  150.7  Statutory  authority.  Section 
3  of  the  act  of  June  7,  1924  (43  Stat.  594; 
16  U.  S.  C.  346,  402)  authorizes  the 
Secretary  of  the  Interior,  in  his  discre¬ 
tion,  to  exchange  an  equal  value  and 
approximately  an  equal  area  of  unap¬ 
propriated  and  unreserved  public  land 
in  the  State  of  Utah  for  alienated  lands 
in  the  Utah  National  Park  (name  since 
changed  to  Bryce  Canyon  National  Park) 
and  the  Zion  National  Park. 

§  150.8  Application,  deed,  abstract, 
statement,  and  fees  required.  Applica¬ 
tions  for  an  exchange  under  the  act  of 
June  7,  1924,  must  be  filed  in  the  land 
office  having  jurisdiction  over  the  land 
selected,  the  application  describing  the 
land  to  be  conveyed  as  well  as  the  land 
selected,  according  to  Government  sub¬ 
divisions.  Nothing  less  than  a  legal 
subdivision  may  be  surrendered  or  se¬ 
lected.  The  selected  land  must  be  en¬ 
tirely  within  the  State  of  Utah. 
Selections  must  be  made  by  the  owner 
of  the  land  relinquished  or  in  his  name 
by  a  duly  authorized  agent  or  attorney  in 
fact,  and  when  made  by  an  agent  or  at¬ 
torney  in  fact  proof  authority  must  be 
furnished.  The  application  must  be  ac¬ 
companied  by  the  necessary  relinquish¬ 
ment,  abstract  of  title,  statements,  and 
fees,  required  under  §§  148. 1—148.15  of 
this  chapter. 

§  150.9  Action  on  application; 
examination  and  report.  The  author* 
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ized  officer,  if  necessary,  will  have  a  field 
examination  and  report  made  of  both, 
the  selected  and  the  base  lands  to  deter¬ 
mine  whether  or  not  their  value  is  equal 
within  the  meaning  of  the  act  of  June  7, 
1924,  with  reference  to  their  character 
as  mineral,  prairie,  grazing,  agricultural, 
timber,  desert  land  or  otherwise,  as  the 
case  may  be,  and  as  to  springs  or  water 
holes  thereon,  if  any.  Should  the 
report  of  the  authorized  officer  show 
curable  defects,  the  Bureau  of  Land 
Management  will  give  the  applicant  an 
opportunity  to  amend  his  application,  if 
possible,  so  as  to  cure  the  defects. 

§  150.10  Publication  and  posting.  If 
the  report  is  favorable  and  the  selection 
appears  regular  and  in  conformity  with 
the  law  and  regulations,  the  authorized 
officer  will  notify  the  applicant  and  re¬ 
quire  him,  within  30  days  from  receipt 
of  notice,  to  begin  publication  of  notice 
of  his  application  in  accordance  with 
§  148.8  of  this  chapter,  and  in  due  time 
to  submit  proof  thereof.  The  notice 
must  be  posted  in  the  land  office  during 
the  entire  period  of  publication  and  the 
posting  must  be  certified  to  by  the 
manager. 

§150.11  Protests.  Protests  will  be 
disposed  of  as  provided  under  §  148.8  of 
this  chapter. 

§  150.12  Approval  of  application;  re¬ 
linquishment  and  abstract. 

(a)  If  the  authorized  officer  decides 
that  the  application  should  be  allowed, 
the  applicant  will  be  required  to  have 
his  relinquishment  recorded  in  the  man¬ 
ner  prescribed  by  the  laws  of  the  State 
of  Utah  and  to  have  the  abstract  of  title 
extended  down  to  and  including  the  date 
the  deed  or  relinquishment  or  convey¬ 
ance  was  recorded. 

(b)  If  the  authorized  officer  be  of  the 
opinion  that  further  evidence  as  to  value 
and  character  of  land  involved  is  nec¬ 
essary,  he  may  institute  such  inquiry  as 
he  may  deem  advisable. 

(c)  Tire  authorized  officer  in  the  ex¬ 
ercise  of  his  discretion,  may  withhold  his 
approval  from  any  application  made  un¬ 
der  the  provisions  of  the  act  of  June  7, 
1924,  subject  to  the  right  of  appeal  pur¬ 
suant  to  the  Rules  of  Practice  (Part  221 
of  this  chapter),  although  the  applicant 
may  have  complied  with  the  rules  and 
regulations  applicable  thereto. 

exchanges  to  eliminate  private  holdings 

IN  PETRIFIED  FOREST  NATIONAL  MONU¬ 
MENT,  ARIZONA 

§  150.13  Statutory  authority.  The 
act  of  May  14,  1930  (46  Stat.  278;  16 
U.  S.  C.  444,  444a),  empowers  the  Sec¬ 
retary  of  the  Interior,  in  his  discretion, 
to  obtain  for  the  United  States  the  com¬ 
plete  title  to  any  or  all  of  the  lands 
held  in  private  ownership  within  the 
boundaries  of  the  Petrified  Forest  Na¬ 
tional  Monument,  Arizona,  by  accepting 
trom  the  owners  of  such  lands  complete 
relinquishment  thereof,  and  by  granting 
and  patenting  in  exchange  therefor,  like 
Public  lands  of  equal  value  situated  in 
Navajo  and  Apache  Counties,  Arizona. 

§  150.14  Preliminary  negotiations  and 
m formal  application,  (a)  All  prelimi¬ 
nary  negotiations  relating  to  an  ex¬ 
change  under  the  act  of  May  14,  1930, 


are  to  be  conducted  wTilh  the  Custodian 
of  the  Petrified  Forest  National  Monu¬ 
ment  in  Arizona,  and  any  owmer  of  land 
subject  to  exchange  who  desires  to  take 
advantage  of  the  privileges  conferred 
thereby  must  file  wTith  the  said  custodian 
an  informal  application  describing  the 
land  to  be  conveyed  to  the  United  States, 
according  to  Government  subdivisions. 

(b)  If  the  custodian  finds  the  offered 
land  to  be  within  the  Petrified  Forest 
National  Monument  and  the  acquisition 
thereof  by  the  United  States  will  be  in 
accord  with  the  purposes  of  the  act,  he 
wrill  request  the  Director  of  the  National 
Park  Service  to  so  advise  the  Bureau  of 
Land  Management.  The  Director  of  the 
National  Park  Service,  unless  he  has  rea¬ 
sons  to  do  otherwise,  shall  transmit  to 
the  Bureau  of  Land  Management  the  in¬ 
formal  application,  together  w’ith  an  es¬ 
timate  of  the  value  of  the  offered  land 
and  his  recommendations  in  the  prem¬ 
ises. 

Cross  Reference:  For  National  Park  Serv¬ 
ice,  see  36  CFR  Chapter  I. 

§  150.15  Action  by  manager;  formal 
application,  evidence  and  report  re¬ 
quired.  (a)  The  land  office  manager  w  ill 
notify  the  applicant  that  60  days  from 
receipt  of  notice  will  be  allowed  within 
which  to  file  in  his  office  a  formal  appli¬ 
cation  and  the  statements  required  in 
this  section.  Applicants  under  the  act 
of  May  14,  1930  will  not  be  required  to 
pay  any  fees  or  commissions. 

(b)  The  formal  application  must  de¬ 
scribe  the  offered  and  selected  lands, 
which  lands  must  be  within  the  limits 
and  of  the  character  prescribed  by  the 
act  of  May  14,  1930.  The  applicant  must 
also  furnish  his  statement  or  the  state¬ 
ment  of  some  credible  person  possessed 
of  the  requisite  personal  knowledge, 
showing  that  the  land  selected  is  chiefly 
valuable  for  grazing  and  raising  forage 
crops,  does  not  contain  merchantable 
timber,  is  not  susceptible  of  irrigation 
from  any  known  source  of  water  supply, 
is  of  the  character  similar  to  the  offered 
land,  is  situated  in  Navajo  or  Apache 
Counties,  Arizona,  or  in  both,  and  it  out¬ 
side  the  limits  of  the  Petrified  Forest  Na¬ 
tional  Monument,  is  nonmineral  in  char¬ 
acter,  contains  no  salt  springs  or  deposits 
of  salt  in  any  form  sufficient  to  render  it 
chiefly  valuable  therefor,  is  not  in  any 
manner  occupied  or  claimed  adversely  to 
the  selector  and  that  no  spring  or  w’ater 
hole  exists  therein.  If  such  water  hole 
does  exist,  a  full  showing  must  be  made 
in  accordance  with  §§  292.3,  292.8  of  this 
chapter.  The  applicant  must  also  fur¬ 
nish  a  statement  that  he  is  the  owmer  of 
the  land  to  be  relinquished  and  that  the 
said  land  is  not  the  basis  of  another 
selection  or  exchange. 

(c)  Upon  approval  of  the  applica¬ 
tion  the  manager  will  notify  the  appli¬ 
cant  that  within  60  days  from  notice, 
there  must  be  furnished  proof  that 
notice  of  the  exchange  proposal  de¬ 
scribing  the  lands  involved  therein  has 
been  published  once  each  week  for  5  con¬ 
secutive  weeks  in  some  newspaper  or 
newspapers  having  general  circulation  in 
the  county  or  counties  in  which  the  land 
relinquished  and  the  land  selected  are 
situated,  such  newspaper  or  newspapers 
to  be  designated  by  the  manager.  The 
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notice  should  describe  the  land  to  be  re¬ 
linquished  as  well  as  the  land  selected 
in  exchange  and  give  the  date  of  filing 
of  the  formal  application  and  act  under 
which  filed  and  should  state  that  the 
purpose  thereof  is  to  allow  all  persons 
claiming  the  land  selected  or  having 
bona  fide  objections  to  such  application, 
an  opportunity  to  file  their  protests  in 
the  district  land  office.  Proof  of  publi¬ 
cation  shall  consist  of  a  statement  by 
the  publisher  or  of  the  foreman  or  other 
proper  employee  of  the  newspaper  in 
which  the  notice  was  posted  show  ing  the 
dates  of  publication,  together  with  a 
copy  of  the  notice  as  published. 

(d)  The  proof  of  publication  notice 
should  be  accompanied  by  an  unrecorded 
deed  to  the  United  States  of  the  offered 
land  and  an  abstract  of  title  showing 
good  title  to  the  offered  land  in  the 
applicant. 

§  150.16  Completion  of  exchange  rec¬ 
ord.  The  applicant  will  be  required  to 
furnish  evidence  by  proper  authority 
showing  that  all  taxes  levied  or  assessed 
against  the  offered  land  or  that  could 
operate  thereon  as  a  lien,  have  been  fully 
paid  or  to  furnish  indemnity  for  such 
taxes  as  are  assessed  but  not  yet  payable. 

The  parties  in  interest  to  any  exchange 
under  this  act  shall  be  given  opportunity 
to  cure  any  defects  which  may  appear  of 
record. 

§  150.17  Lands  conveyed  to  be  part  of 
monument.  When  title  has  been  ac¬ 
cepted  <6  any  lands  conveyed  to  the 
United  States  under  the  act  of  May  14, 
1930,  the  lands  so  conveyed  shall  become 
a  part  of  the  Petrified  Forest  National 
Monument. 

EXCHANGES  TO  ELIMINATE  PRIVATE  HOLDINGS 

WITHIN  CHACO  CANYON  NATIONAL  MONU¬ 
MENT,  NEW  MEXICO 

§  150.18  Statutory  authority.  The  act 
of  February  17,  1931  <46  Stat.  1165)  em¬ 
powered  the  Secretary  of  the  Interior,  in 
his  discretion,  to  obtain  for  the  United 
States  the  complete  title  to  any  or  all 
alienated  lands  within  the  boundaries  of 
the  Chaco  Canyon  National  Monument, 
New  Mexico,  by  accepting  from  the  own¬ 
ers  of  such  lands  complete  relinquish¬ 
ment  thereof  and  by  granting  to  such 
owners  in  exchange  therefor,  surveyed, 
nonmineral  and  unreserved  public  lands 
of  equal  quality  and  acreage  or  of  equal 
value  situated  elsewhere  in  Newr  Mexico. 

§  150.19  Character  of  lands  subject  to 
exchange.  Any  person  who  owrns  lands 
within  the  boundaries  of  the  Chaco  Can¬ 
yon  National  Monument,  New  Mexico,  as 
now  or  hereafter  defined,  may  under  the 
act  of  February  17,  1931,  exchange  such 
land  for  surveyed,  nonmineral  and  un¬ 
reserved  public  lands  in  New  Mexico,  of 
equal  quality  and  acreage  or  of  equal 
value,  provided  that  the  Secretary  of  the 
Interior  .shall,  on  application  or  other¬ 
wise,  designate  public  land  subject  to  ex¬ 
change  under  this  act,  which  is  in  his 
opinion  chiefly  valuable  for  grazing  and 
raising  forage  crops,  does  not  contain 
merchantable  timber,  is  not  susceptible 
of  irrigation  from  any  known  source  of 
w-ater  supply,  is  not  embraced  in  a  valid 
claim  and  is  of  quality  similar  to  the 
lands  offered  in  exchange. 
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RULES  AND  REGULATIONS 


§  150.20  Who  may  exchange  lands. 
Under  the  act  of  February  17,  1931,  a 
natural  person,  an  association  of  persons 
or  a  corporation  may  be  an  applicant  to 
exchange  lands.  Any  owner  of  land 
w  ithin  the  boundaries  of  the  Chaco  Can¬ 
yon  National  Monument  in  New  Mexico, 
who  desires  to  take  advantage  of  the 
privileges  conferred  by  the  above  act, 
may  file  a  formal  application  to  exchange 
in  the  land  office  wherein  the  lands  se¬ 
lected  in  exchange  are  situated. 

§  150.21  Application  and  statements 
required.  The  formal  application  should 
set  forth  the  name  and  address  of  the 
applicant  and  should  recite  that  it  is 
made  under  the  act  of  February  17,  1931 
(46  Stat.  1165).  The  application  must 
describe  by  legal  subdivision  the  land 
offered  to  the  Government  and  the  land 
selected  in  exchange.  The  application 
must  show  that  the  applicant  is  the 
owner  of  the  land  offered  to  the  Govern¬ 
ment  and  that  such  land  is  not  the  basis 
of  any  other  selection  or  exchange  and 
the  application  must  show  wherein  the 
selected  land  is  of  equal  quality  and  acre¬ 
age  or  of  equal  value  to  the  land  offered 
in  exchange  to  the  Government.  The 
application  should  be  corroborated  by  at 
least  two  disinterested  persons  having 
actual  knowledge  of  the  facts  alleged 
therein.  The  applicant  must  also  fur¬ 
nish  his  statement  or  the  statement  of 
some  credible  person  possessed  of  the 
requisite  personal  knowledge,  showing 
that  the  selected  land  is  chiefly  valuable 
for  grazing  and  raising  forage  crops,  does 
not  contain  merchantable  timber,  is  not 
susceptible  of  irrigation  from  any  known 
source  of  water  supply,  is  not  embraced 
in  a  valid  claim  or  occupied  adversely  to 
the  selector,  is  nonmineral  in  character 
and  contains  no  salt  springs  or  deposits 
of  salt  in  any  form  sufficient  to  render 
it  chiefly  valuable  therefor,  does  not  con¬ 
tain  any  spring  or  water  hole  and  that 
no  hot  spring  or  medicinal  spring  having 
curative  properties  exists  thereon.  If 
any  spring  or  water  hole  does  exist  on 
the  selected  land  a  full  showing  in  ac¬ 
cordance  with  §  292.3  of  this  chapter 
must  be  furnished,  while  if  any  hot 
spring  or  medicinal  spring  exists,  a  full 
showing  under  §  292.8  of  this  chapter 
must  be  furnished.  Applicants  under 
this  act  will  not  be  required  to  pay  any 
lees  or  commissions. 

§  150.22  Joint  field  investigation  and 
reports  to  be  made.  Upon  receipt  of  the 
application  and  statements  in  the  Bu¬ 
reau  of  Land  Management,  the  record 
will  be  examined  and  if  there  are  no 
conflicts  of  record,  the  authorized  officer 
shall  make  arrangements  with  the  cus¬ 
todian  of  the  Chaco  Canyon  National 
Monument  to  examine  the  offered  and 
selected  lands  with  a  view  to  arriving  at 
an  exchange  of  equal  quality  and  acreage 
or  of  equal  value  as  contemplated  by  the 
act  of  February  17,  1931.  If  there  are 
any  conflicts  of  record  they  shall  be  elim¬ 
inated  before  field  examination  is  di¬ 
rected.  The  examination  of  the  offered 
and  selected  lands  shall  be  conducted 
jointly  by  the  Bureau  of  Land  Manage¬ 
ment  and  the  National  Park  Service. 
This  joint  examination  will  be  conducted 
for  the  purpose  of  establishing  the  equal 
value  of  the  offered  and  selected  lands 


involved  in  the  exchange  and  to  deter¬ 
mine  whether  or  not  such  lands  conform 
to  the  requirements  hereinbefore  made, 
and  whether  or  not  the  selected  land  is 
of  the  character  which  should  be  desig¬ 
nated  as  subject  to  exchange  under  the 
above  act.  Upon  completion  of  the  field 
examination  a  joint  report  thereon,  in 
duplicate,  will  be  submitted  to  the  two 
bureaus,  respectively.  In  the  event  of  a 
disagreement,  each  party  making  the  in¬ 
vestigation  will  submit  a  separate  report 
to  his  respective  bureau  and  send  a  copy 
thereof  to  the  other  bureau  interested. 

§  150.23  Action  by  Bureau  of  Land 
Management ;  evidence  required.  When 
the  record  and  field  report  are  received 
in  the  Bureau  of  Land  Management  and 
an  exchange  of  equal  quality  and  acreage 
or  of  equal  value  has  been  established, 
the  authorized  officer  of  the  said  Bureau, 
unless  he  has  reasons  to  do  otherwise, 
shall  designate  all  or  part  of  the  land 
selected  by  the  applicant  as  subject  to 
exchange  under  the  act  of  February  17, 
1931.  The  manager  of  the  land  office 
w  ill  thereupon  notify  the  applicant  that 
within  60  day  from  notice,  there  must  be 
furnished  proof  that  notice  of  the  ex¬ 
change  proposal  has  been  published  for 
not  less  than  30  days  in  some  newspaper 
or  newspapers  having  general  circulation 
in  the  county  or  counties  in  which  the 
land  to  be  relinquished  and  the  land  se¬ 
lected  are  situated.  The  manager  shall 
designate  the  newspaper  or  newspapers 
in  which  the  publication  of  notice  is  to 
be  made.  The  notice  should  describe 
the  land  to  be  relinquished  as  well  as  the 
land  selected  in  exchange  and  give  the 
applicant’s  name  and  address,  serial 
number  and  date  of  formal  application 
and  act  under  which  filed  and  should 
recite  that  the  purpose  of  the  notice  is  to 
allowr  all  persons  claiming  the  land  se¬ 
lected  or  having 'bona  fide  objections  to 
such  application  an  opportunity  to  file 
their  protests,  contests  or  objections  in 
the  district  land  office.  Proof  of  publi¬ 
cation  shall  consist  of  a  statement  by  the 
publisher  or  other  proper  employee  of 
the  newspaper,  showing  the  dates  of  pub¬ 
lication,  together  with  a  copy  of  the 
notice  as  published. 

§  150.24  Deed  to  United  States  and 
abstract  of  title.  The  proof  of  publica¬ 
tion  of  notice  should  be  accompanied  by 
an  unrecorded  deed  of  the  offered  land 
to  the  United  States  and  an  abstract  of 
title  showing  good  title  to  the  offered 
land  vested  in  the  applicant.  The  ap¬ 
plicant  will  be  required  to  furnish  evi¬ 
dence  by  proper  authority  show  ing  that 
all  taxes  levied  or  assessed  against  the 
offered  land  or  that  could  operate  there¬ 
on  as  a  lien,  have  been  fully  paid  or  to 
furnish  indemnity  for  such  taxes  as  are 
assessed  but  not  yet  payable. 

§  150.25  Opportunity  afforded  to  cure 
defects  in  record.  The  parties  in  inter¬ 
est  to  any  exchange  under  this  act  shall 
be  given  opportunity  to  cure  any  defects 
which  may  appear  of  record. 

§  150.26  Lands  conveyed  to  be  part  of 
Chaco  Canyon  National  Monument. 
When  title  has  been  accepted  to  any 
lands  so  conveyed  to  the  United  States 
under  the  act  of  February  17,  1931,  the 


lands  so  conveyed  shall  become  a  part  of 
the  Chaco  Canyon  National  Monument 

§  150.27  Driving  stock  across  the  mon¬ 
ument.  Any  applicant  who  desires  to 
take  advantage  of  the  privilege  of  driv¬ 
ing  stock  across  the  monument,  con¬ 
ferred  by  section  1  of  the  act  of  February 
17,  1931  (46  Stat.  1165),  should  place  the 
matter  before  the  National  Park  Service 
requesting  permission  to  drive  stock 
across  the  monument  at  an  accessible  lo¬ 
cation,  and  such  permission  may  be  ob¬ 
tained  with  the  approval  of  the  Secre¬ 
tary  of  the  Interior. 

Cross  Reference:  For  National  Park  Serv¬ 
ice  rules  and  regulations,  generally,  see  36 
CFR  Part  1. 

§  150.28  Reservations  and  rights  /or 
scientific  research  within  monument. 
Section  3  of  the  act  of  February  17,  1931 
(46  Stat.  1166)  permits  the  acceptance  of 
title  by  the  United  States  to  sections  17 
and  21,  T.  21  N.,  R.  10  W.,  and  sections 
3,  11  and  13,  T.  21  N.,  R.  11  W„  New  Mex¬ 
ico,  subject  to  such  reservations  by  any 
of  the  owners  thereof,  namely,  the  Uni¬ 
versity  of  New  Mexico,  the  Museum  of 
New  Mexico  and  the  School  of  American 
Research,  as  will  enable  such  owners  to 
continue  scientific  research  thereon; 
Provided,  That  such  use  shall  not  inter¬ 
fere  with  the  administration  of  said  area 
for  national  monument  purposes,  and 
provided  further  that  upon  relinquish¬ 
ment  by  any  of  such  owners  of  the  rights 
reserved,  the  Secretary  of  the  Interior 
may  in  lieu  thereof  grant  such  owners 
similar  rights  with  reference  to  other 
ruins  and  locations  within  said  monu¬ 
ment.  When  any  of  the  above  owners 
desire  to  make  reservations  in  the  lands 
last  described,  arrangements  therefor 
should  be  made  with  the  Director  of  the 
National  Park  Service,  before  the  deed 
of  the  land  to  the  United  States  is  exe¬ 
cuted.  When  such  reservations  are 
made  the  Director  of  the  National  Park 
Service  shall  advise  the  Bureau  of  Land 
Management  thereof,  in  order  that  the 
record  may  be  complete  and  that  proper 
notations  may  be  made  on  the  records 
of  the  Bureau  of  Land  Management. 

Cross  Reference:  For  National  Park  Serv¬ 
ice  regulations  relating  to  scientific  research 
in  ruins  and  archaeological  objects,  see  36 
CFR  1.16. 


Part  151 — Exchanges  for  Migratory 
Bird  or  Other  Wildlife  Refuges 

EXCHANGES  TO  OBTAIN  LANDS  CHIEFLY  VAlt- 
ABLE  FOR  MIGRATORY  BIRD  OR  OTHER 
WILDLIFE  REFUGES 
Sec. 

151.1  Statutory  authority. 

151.2  Preliminary  negotiations;  informal 

application  and  procedure  thereon. 

151.3  Formal  application;  statements  and 

fees  required. 

151.4  Procedure  on  formal  application  and 

statements. 

151.5  Publication  and  posting  of  notice. 

151.6  Deed  to  United  States. 

151.7  Abstract  of  title. 

151.8  Taxes. 

151.9  Action  by  Bureau  of  Land  Manage¬ 

ment  on  complete  record. 

151.10  Quitclaim  deed  by  United  States. 

151.11  Jurisdiction  over  land  conveyed  to 

United  States. 

Authority:  §§  151.1  to  151.11  issued  under 
sec.  303,  49  Stat.  382;  16  U.  S.  C.  715d-2. 


Thursday ,  December  23,  105i 
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Cross  References:  For  exchanges  by 
States,  under  Taylor  Grazing  Act,  see  Part 
147  of  this  chapter.  For  exchanges  for  the 
benefit  of  particular  States,  see  Part  152  of 
this  chapter.  For  exchanges  for  the  consoli¬ 
dation  or  extension  of  Indian  reservations 
or  Indian  holdings,  see  Part  149  of  this  chap¬ 
ter.  For  exchanges  for  the  consolidation  or 
extension  of  national  forests,  see  Part  148 
of  this  chapter.  For  exchanges  of  privately- 
owned  lands,  under  Taylor  Grazing  Act,  see 
Part  146  of  this  chapter.  For  exchanges  to 
eliminate  private  holdings  from  national 
parks  and  national  monuments,  see  Part  150 
of  this  chapter.  For  general  orders  of  with¬ 
drawal,  see  §§  297.11,  297.12  of  this  chapter. 
For  land  classifications,  see  Part  296  of  this 
chapter.  For  migratory  bird  or  other  wild¬ 
life  refuge  regulations  of  the  Fish  and  Wild¬ 
life  Service,  see  Wildlife,  50  CFR  Chapter  I. 

§  151.1  Statutory  authority,  (r.)  Sec¬ 
tion  303  of  the  act  of  June  15,  1935  (49 
Stat.  382,  16  U.  S.  C.,  sec.  715d-2),  and 
Reorganization  Plan  No.  II  of  May  9, 
1939  (53  Stat.  813,  1431,  1433;  5  U.  S.  C., 
secs.  133s,  133t),  authorize  the  Secretary 
of  the  Interior,  in  his  discretion  and 
when  the  public  interests  will  be  bene¬ 
fited  thereby,  to  accept  on  behalf  of  the 
United  States  title  to  any  lands  which  in 
his  opinion,  are  chiefly  valuable  for  mi¬ 
gratory  bird  or  other  wildlife  refuges, 
and  in  exchange  therefor  to  patent  not  to 
exceed  an  equal  value  of  surveyed  or  un¬ 
surveyed,  unappropriated  and  unre¬ 
served  nonmineral  public  lands  in  the 
same  State,  the  ”alue  in  each  case  to  be 
determined  by  him. 

(b>  Section  304  of  the  act  of  June  15, 
1935  (49  i tat.  382;  16  U.  S.  C.,  715e-l) 
permits  the  private  owners  of  lands  of¬ 
fered  in  an  exchange  to  retain  such 
rights  of  way,  easements  and  reserva¬ 
tions  in  such  land  as  will  not  interfere 
with  the  use  of  the  areas  involved  for  the 
purposes  of  the  act  of  June  15,  1935. 

§  151.2  Preliminary  negotiations;  in¬ 
formal  application  and  procedure 
thereon.  All  preliminary  negotiations 
relating  to  an  exchange  under  the  above 
act  are  to  be  conducted  with  the  Pish 
and  Wildlife  Service.  Any  owner  of  land 
subject  to  exchange  who  desires  to  take 
advantage  of  the  privileges  conferred  by 
the  said  act,  must  file  with  the  local 
representatives  of  the  Fish  and  Wildlife 
Service,  an  informal  application  describ¬ 
ing  the  privately  owned  land  which  is  of¬ 
fered  to  the  United  States  and  the  public 
land  which  is  selected  in  exchange  there¬ 
for.  The  land  offered  to  the  United 
States  must  be  chiefly  valuable  for  mi¬ 
gratory  bird  or  other  wildlife  refuges, 
while  the  land  selected  in  exchange  must 
be  unappropriated  and  unreserved  non- 
mineral  public  land  of  the  United  States, 
which  may  be  surveyed  or  unsurveyed. 
If  the  Director,  Pish  and  Wildlife  Serv¬ 
ice  is  of  the  opinion  that  the  offered  land 
is  chiefly  valuable  for  migratory  bird  or 
other  wildlife  refuges,  he  will  advise  the 
applicant  thereof,  together  with  his 
determination  as  to  the  values  of  the 
offered  and  selected  lands  giving  the 
prices  thereof  and  whether  in  his  opinion 
the  exchange  should  be  consummated 
and  shall  instruct  the  applicant  to  file 
in  the  land  office  having  jurisdiction 
over  the  selected  land  or  for  lands  in  a 
State  in  which  there  is  no  land  office, 
with  the  Bureau  of  Land  Management, 
Washington  25,  D.  C.,  except  the  appli- 
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cations  for  exchange  in  North  or  South 
Dakota  shall  be  filed  in  the  land  office  at 
Billings,  Montana;  applications  for  ex¬ 
change  in  Nebraska  or  Kansas  shall  be 
filed  in  the  land  office  at  Cheyenne, 
Wyoming;  and  for  exchange  in  Okla¬ 
homa  in  the  land  office  at  Santa  Pe,  New 
Mexico,  the  said  letter  of  information 
and  instructions  together  with  a  formal 
application  to  exchange,  the  statements 
and  filing  fees  more  specifically  referred 
to  in  the  following  section. 

§  151.3  Formal  application;  state¬ 
ments  and  fees  required.  The  formal 
application  should  contain  the  full  name 
and  post  office  address  of  the  applicant, 
a  description  of  the  land  offered  to  the 
Government  and  the  land  selected  in 
exchange  therefor,  a  statement  as  to 
what,  if  any,  reservations,  easements  or 
rights-of-way  are  being  made  in  the 
offered  land,  and  should  be  accompanied 
by  the  letter  received  from  the  Director, 
Fish  and  Wildlife  Service  with  reference 
to  the  proposed  exchange.  The  offered 
and  selected  lands  in  the  formal  appli¬ 
cation  must  be  identical  with  the  lands 
referred  to  in  the  letter  of  the  Director, 
Fish  and  Wildlife  Service,  must  be  in  the 
same  State,  and  should  be  described  by 
legal  subdivisions  of  the  public  land  sur¬ 
veys,  except  where  unsurveyed  land  is 
selected  and  in  which  case  the  descrip¬ 
tion  thereof  shall  conform  to  §  101.6  of 
this  chapter.  Where  application  is  made 
to  select  unsurveyed  land,  such  land  must 
be  surveyed,  the  application  and  valua¬ 
tion  must  be  adjusted  to  survey  and  the 
nonmineral  character  must  be  deter¬ 
mined  with  reference  to  the  survey,  be¬ 
fore  patent  can  issue  for  such  selected 
land.  The  application  must  be  ac¬ 
companied  by  a  statement  showing  that 
the  applicant  is  legally  capable  of  con¬ 
summating  the  exchange,  that  such 
offered  land  is  not  the  basis  of  another 
selection  or  exchange,  and  that  the 
selected  land  is  unreserved,  unappropri¬ 
ated,  nonmineral  land  not  occupied, 
claimed,  improved  or  cultivated  by  any 
person  adversely  to  the  applicant.  The 
application  must  be  accompanied  with  a 
corroborated  statement  relative  to 
springs  and  water  holes  on  the  selected 
lands,  in  accordance  with  existing  regu¬ 
lations  pertaining  thereto  in  §§  292.1- 
292.9  of  this  chapter.  Payment  of  fees 
will  be  required  at  the  rate  of  $2  for  each 
selection  of  160  acres  or  fraction  thereof, 
and  should  be  submitted  with  the  formal 
application. 

§  151.4  Procedure  on  formal  applica¬ 
tion  and  statements.  The  formal  appli¬ 
cation,  statements  and  letter  to  the 
applicant  by  the  Director,  Fish  and 
Wildlife  Service,  will  upon  receipt  in  the 
Bureau  of  Land  Management,  be  ex¬ 
amined  and  if  found  regular  and  in  con¬ 
formity  with  the  law  and  if  in  the  opinion 
of  the  authorized  officer,  Bureau  of  Land 
Management,  the  public  interests  will  be 
benefited  and  the  application  should  be 
approved,  the  applicant  will  be  required 
to  submit  proof  of  publication  of 
notice,  a  deed  of  conveyance  of  the  of¬ 
fered  land  duly  recorded,  an  abstract  of 
title  showing  that  at  the  time  the  deed 
of  conveyance  to  the  United  States  was 
recorded  the  title  to  the  lands  covered  by 
such  deed  was  in  the  party  making  the 


conveyance,  and  a  certificate  as  to  the 
payment  of  taxes,  all  of  which  matters 
are  more  specifically  referred  to  in 
§§  151.5-151.8. 

§  151.5  Publication  and  posting  of  no¬ 
tice.  The  publication  notice  must  give 
the  name  and  post  office  address  of  the 
applicant,  serial  number  and  date  of  the 
application,  act  under  which  the  applica¬ 
tion  is  filed,  describe  both  the  selected 
land  and  offered  land  as  required  above 
in  the  application,  and  state  that  the 
purpose  of  the  notice  is  to  allow  all  per¬ 
sons  claiming  the  selected  lands  or  hav¬ 
ing  bona  fide  objection  to  such  exchange 
an  opportunity  to  file  their  protests  or 
other  objections  in  the  land  office, 
together  with  evidence  to  show  that  a 
copy  of  such  protest  or  objection  has  been 
served  upon  the  applicant.  Such  notice 
must  be  published  at  the  expense  of  the 
applicant  once  a  week  for  4  consecutive 
weeks  in  some  designated  newspaper  of 
general  circulation  in  the  county  or 
counties  in  which  may  be  situated  the 
lands  selected  in  exchange.  In  the  event 
the  newspaper  is  a  daily,  the  publication 
should  be  made  in  the  Wednesday  issue 
thereof.  Proof  of  publication  of  notice 
shall  consist  of  a  statement  by  the  pub¬ 
lisher,  or  foreman,  or  other  proper  em¬ 
ployee  of  the  newspaper,  showing  the 
dates  of  publication,  and  attaching 
thereto  a  copy  of  the  notice  as  published. 

§  151.6  Deed  to  United  States.  The 
deed  of  conveyance  to  the  United  States 
must  be  executed,  acknowledged  and  duly 
recorded  in  accordance  with  the  laws  of 
the  State  in  which  the  lands  are  situated. 
Such  revenue  stamps  as  are  required  by 
law  must  be  affixed  to  the  deed  and  can¬ 
celed.  The  deed  should  recite  that  it  is 
made  “for  and  in  consideration  of  the 
exchange  of  certain  lands,  as  authorized 
by  section  303  of  the  act  of  June  15,  1935 
(49  Stat.  382).”  Where  such  deed  is 
made  by  an  individual,  it  must  show 
whether  the  person  making  the  convey¬ 
ance  is  married  or  single.  If  married, 
the  wife  or  husband  of  such  person  as  the 
case  may  be,  must  join  in  the  execution 
and  acknowledgement  of  the  deed  in 
such  manner  as  to  bar  effectually  any 
right  of  curtesy  or  dower,  or  any  claim 
whatsoever  to  the  land  conveyed,  or  it 
must  be  fully  and  satisfactorily  shown 
that  under  the  laws  of  the  State  in  which 
the  land  conveyed  is  situated,  such  hus¬ 
band  or  wife  has  no  interest  whatsoever, 
present  or  prospective,  which  makes  his 
or  her  joining  in  the  deed  of  conveyance 
necessary.  Where  the  deed  of  convey¬ 
ance  is  by  a  corporation,  it  should  be 
recited  in  the  instrument  of  transfer  that 
the  deed  was  executed  pursuant  to  an 
order  or  by  the  direction  of  the  board  of 
directors,  or  other  governing  body,  and 
a  copy  of  such  order  or  direction  must 
accompany  such  instrument  of  transfer 
and  both  should  bear  the  impression  of 
the  corporate  seal. 

§  151.7  Abstract  of  title.  The  ab¬ 
stract  of  title  must  show  that  the  title 
memoranda  contained  therein  are  a  full, 
true  and  complete  abstract  of  all  matters 
of  record  or  on  file  in  the  office  of  the 
recorder  of  deeds  and  in  the  offices  of 
the  clerks  of  courts  of  record  of  that 
jurisdiction,  including  all  conveyances. 
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mortgages,  pending  suits,  judgments, 
liens,  lis  pendens,  or  other  encumbrances 
or  instruments  which  are  required  by 
law  to  be  filed  with  the  recording  officer 
and  which  appear  in  the  records  of  the 
office  of  the  clerks  of  courts  of  record  af¬ 
fecting  in  any  manner  whatsoever  the 
title  to  the  land  to  be  conveyed  to  the 
United  States.  The  abstract  of  title  may 
be  prepared  and  certified  by  the  recorder 
of  deeds  or  other  proper  officer  under  his 
official  seal,  or  it  fnay  be  prepared  and 
authenticated  by  an  abstractor  or  by  an 
abstract  company,  approved  by  the  Bu¬ 
reau  of  Land  Management,  in  accord¬ 
ance  with  §  211.1  of  this  chapter. 

§  151.8  Taxes.  The  applicant  must 
furnish  a  certificate  by  the  proper  official 
of  the  county  in  which  the  land  conveyed 
to  the  United  States  is  situated,  showing 
that  all  taxes  levied  or  assessed  against 
the  land  conveyed  to  the  United  States, 
or  that  could  operate  thereon  as  a  lien, 
have  been  fully  paid,  or  whether  there  is 
a  tax  due  on  such  land  that  could  operate 
as  a  lien  thereon  but  which  tax  is  not  yet 
payable  and  that  there  are  no  unre¬ 
deemed  tax  sales  and  no  tax  deeds  out¬ 
standing  against  such  land  conveyed  to 
the  United  States.  In  case  taxes  have 
been  assessed  or  levied  on  lands  conveyed 
to  the  United  States,  and  such  taxes  are 
not  due  and  payable  until  some  future 
date,  the  applicant  in  addition  to  the  cer¬ 
tificate  above  required  relative  to  taxes 
and  tax  assessments,  may  furnish  a  bond 
with  qualified  corporate  surety  for  the 
sum  of  twice  the  amount  of  taxes  paid 
on  the  land  for  the  previous  year  in  order 
to  indemnify  the  United  States  against 
loss  for  the  tax  as  assessed  or  levied  but 
not  yet  due  and  payable.  In  lieu  of  the 
bond  the  applicant  may  submit  a  sum 
similar  to  that  required  in  the  bond,  and 
if  and  when  proper  evidence  is  furnished 
showing  the  taxes  on  the  land  conveyed 
have  been  paid  in  full,  the  said  sum  will 
be  returned  to  the  applicant. 

§  151.9  Action  by  Bureau  of  Land 
Management  on  complete  record.  The 
publication  of  notice,  deed  of  conveyance, 
abstract  of  title  and  other  evidence  re¬ 
quired  of  the  applicant  will,  upon  receipt 
in  the  Bureau  of  Land  Management,  be 
examined,  and  If  found  regular  and  in 
conformity  with  law,  and  there  are  no 
objections,  title  will  be  accepted  to  the 
land  conveyed  to  the  United  States  and 
patent  will  issue  for  the  land  selected  in 
exchange.  The  right  of  appeal,  review, 
or  rehearing  may  be  taken  in  the  manner 
prescribed  by  the  Rules  of  Practice,  Part 
221  of  this  chapter.  Protests  against  ex¬ 
changes  should  be  filed  in  the  land  office. 

§  151.10  Quitclaim  deed  by  United 
States.  In  the  event  the  application  for 
exchange  is  finally  rejected  or  the  selec¬ 
tion  canceled  for  any  reason,  the  abstract 
of  title  will  be  returned,  and  the  appli¬ 
cant  will  be  advised  of  his  right  to  apply 
for  a  quitclaim  deed  under  existing  law 
for  the  land  conveyed  to  the  United 
States. 

Cross  Reference:  For  quitclaim  deeds,  see 
Part  108  footnote. 

§  151.11  Jurisdiction  over  land  con¬ 
veyed  to  United  States.  Land  conveyed 
to  the  United  States  in  an  exchange  un¬ 
der  section  303  of  the  act  of  June  15,  1935 


(49  Stat.  382;  16  U.  S.  C.,  715d-2)  shall, 
upon  acceptance  of  title  thereto,  be  held 
and  administered  by  the  Secretary  of  the 
Interior  under  the  terms  of  section  10  of 
the  Migratory  Bird  Conservation  Act  of 
February  18,  1929  (45  Stat.  1224;  16 
U.  S.  C.  715i). 

Cross  Reference:  Regulations  and  orders 
relating  to  migratory  birds,  see  50  CFR 
Part  6. 


Part  152 — Exchanges  for  the  Benefit 
of  Particular  States 
exchanges  for  the  benefit  of  the  states  of 

NORTH  DAKOTA,  SOUTH  DAKOTA,  MONTANA 
AND  WASHINGTON 

Sec. 

152.1  Statutory  authority. 

152.2  Application  for  public  lands  in  ex¬ 

change  for  State  lands. 

152.3  Exchanges  by  legal  subdivisions,  or 

by  entire  sections  of  equal  value 
and  approximately  equal  area. 

152.4  Fees. 

152.5  One  selection  may  not  be  based  on 

lands  acquired  under  different 
grants. 

152.6  Lands  selected  with  reservation  of 

coal  to  the  United  States. 

152.7  Lands  selected  with  reservation  to 

the  United  States  of  phosphate, 
nitrate,  potash,  sodium,  oil,  gas, 
or  asphaltic  minerals. 

152.8  Deed  for  lands  offered  in  exchange; 

abstract  of  title  in  certain  cases. 

152.9  Report. 

152.10  Publication  and  posting;  return  of 

deed  for  recording  and  abstract  for 
completion;  approval  of  selection. 

152.11  Amendment  of  application. 

152.12  Return  of  deed  and  abstract  upon 

final  rejection  of  application. 

EXCHANGES  FOR  THE  BENEFIT  OF  THE  STATE  OF 
ARIZONA 

152.13  Statutory  authority. 

152.14  Application  for  exchange  of  lands 

and  accompanying  evidence. 

152.15  Exchanges  to  be  made  by  legal  sub¬ 

divisions  or  by  entire  sections  of 
equal  value;  fees  not  required. 

152.16  Publication;  deed  of  conveyance;  ab¬ 

stract  of  title;  certificates  of  non¬ 
encumbrance. 

152.17  Approval  and  certification  of  selec¬ 

tion;  amendments;  appeals. 

EXCHANGES  WITH  THE  STATE  OF  MINNESOTA  TO 
OBTAIN  LANDS  IN  NATIONAL  PARKS,  NATIONAL 
FORESTS,  AND  OTHER  FEDERAL  RESERVATIONS 
AND  LAND  UTILIZATION  PROJECTS 

152.20  Statutory  authority. 

152.21  Who  shall  determine  whether  an  ex¬ 

change  will  be  in  the  public  in¬ 
terest. 

152.22  Status  of  lands  acquired  from  the 

State. 

152.23  State  lands  acceptable  to  United 

States  and  United  States  lands 
subject  to  State  selection. 

152.24  Preliminary  negotiations  and  infor¬ 

mal  application. 

152.25  Reservations  and  conditions;  exam¬ 

ination  and  appraisal. 

152.26  Procedure  after  determination  that 

the  exchange  will  be  in  the  public 
Interest. 

152.27  Formal  application  together  with 

deed,  abstract,  certificates,  and 
statements. 

152.28  Deed  of  conveyance  of  base  lands. 

152.29  Abstract  of  title. 

152.30  Authentication  required;  certifi¬ 

cates;  taxes. 

152.31  Title  insurance. 

152.32  Execution  and  filing  of  petitions  for 

classification. 

152.33  Publication  and  proof. 


Sec. 

152.34  Action  by  Bureau  of  Land  Manage. 

ment. 

152.35  Deed  and  abstract  to  be  returned  if 

selection  is  rejected  or  canceled. 

Cross  References:  For  exchanges  by 
States,  under  Taylor  Grazing  Act,  see  Part 
147  of  this  chapter.  For  exchanges  for 
migratory  bird  or  other  wildlife  refuges,  see 
Part  151  of  this  chapter.  For  exchanges  for 
the  consolidation  or  extension  of  Indian 
reservations  or  Indian  holdings,  see  Part 
149  of  this  chapter.  For  exchanges  for  the 
consolidation  or  extension  of  national  for¬ 
ests,  see  Part  148  of  this  chapter.  For  ex¬ 
changes  of  privately-owned  lands,  under  the 
Taylor  Grazing  Act,  see  Part  146  of  this 
chapter.  For  exchanges  of  revested  Oregon 
and  California  Railroad  and  reconveyed 
Coos  Bay  Wagon  Road  grant  lands,  Oregon, 
see  §§  115.94-115.111  of  this  chapter.  For  ex¬ 
changes  to  eliminate  private  holdings  from 
national  parks  and  national  monuments,  see 
Part  150  of  this  chapter.  For  general  orders 
of  withdrawal,  see  §§  297.11,  297.12  of  this 
chapter.  For  land  classification,  see  Part 
296  of  this  chapter. 

EXCHANGES  FOR  THE  BENEFIT  OF  THE  STATES 

OF  NORTH  DAKOTA,  SOUTH  DAKOTA,  MON¬ 
TANA,  AND  WASHINGTON 

Authority:  §§  152.1  to  152.12  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§152.1  Statutory  authority.  The  act 
of  Congress  approved  May  7,  1932  (47 
Stat.  150),  amended  the  enabling  Act  of 
North  Dakota,  South  Dakota,  Montana, 
and  Washington,  approved  February  22, 
1889  (25  Stat.  676),  so  as  to  provide  for 
exchanges  by  said  States  of  the  granted 
lands,  for  other  lands,  public  or  private. 

§  152.2  Application  for  public  lands  in 
exchange  for  State  lands.  Applications 
for  public  lands  sought  under  the  provi¬ 
sions  of  the  act  of  May  7,  1932,  must  be 
filed,  by  the  proper  officers  of  the  State, 
in  the  proper  land  office  in  the  State,  or 
for  lands  in  North  or  South  Dakota  in 
the  land  office  at  Billings,  Montana, 
accompanied  by  the  following  state¬ 
ments  and  certificates: 

(a)  A  statement  as  to  the  nonmineral 
and  nonsaline  character  of  the  land  ap¬ 
plied  for,  and  showing  that  said  land  is 
unappropriated  and  is  not  occupied  by 
and  does  not  contain  improvements 
placed  thereon  by  any  Indfan. 

(b)  A  certificate  of  the  selecting  agent 
showing  that  the  selection  is  made  under 
and  pursuant  to  the  laws  of  the  State. 

(c)  A  corroborated  statement  must  be 
furnished  relative  to  springs  and  water 
holes  upon  the  land  applied  for,  in  ac¬ 
cordance  with  existing  regulations  per¬ 
taining  thereto  in  §§  292.1-292.9  in  the 
case  of  all  similar  State  selections. 

(d)  A  statement  that  the  land  relin¬ 
quished  and  the  land  selected  are  equal 
in  value  and  as  near  as  may  be  of  equal 
area. 

§  152.3  Exchanges  by  legal  subdivi¬ 
sions,  or  by  entire  sections  of  equal  value 
and  approximately  equal  area.  The  ex¬ 
change  authorized  must  be  made  by  legal 
subdivisions,  or  by  entire  sections,  of 
equal  value  and  as  near  as  may  be  of 
equal  area,  and  no  more  than  approxi¬ 
mately  640  acres  may  be  allowed  in  any 
one  selection  list,  which  list  must  describe 
the  land  to  be  conveyed  as  well  as  the 
land  selected.  Nothing  less  than  a  legal 
subdivision  may  be  surrendered  or 
selected. 


FEDERAL  REGISTER 


8949 


Thursday,  December  23,  1954 

§  152.4  Fees.  Payment  of  fees  will  be 
required  in  the  sum  of  $2  for  each  160 
acres  or  fraction  thereof. 

§  152.5  One  selection  may  not  be 
based  on  lands  acquired  under  different 
grants.  The  lands  in  any  one  selection 
list,  offered  in  exchange,  must  be  of  lands 
charged  to  the  same  grant.  For  exam¬ 
ple,  where  university  lands  are  offered 
in  exchange,  only  university  lands  may 
be  offered  in  the  same  selection  list; 
where  school  lands  are  offered  in  ex¬ 
change,  only  lands  charged  to  the 
school-land  grant  may  be  offered  in  the 
same  selection  list;  where  lands  under 
the  normal  school  grant  are  offered  in 
exchange,  only  lands  charged  to  the 
grant  for  normal  schools  may  be  offered 
in  the  same  selection  list. 

Cross  Reference:  For  State  grants  for 
educational  purposes,  see  Part  270  of  this 
chapter. 

§  152.6  Lands  selected  with  reserva¬ 
tion  of  coal  to  the  United  States.  Lands 
which  have  been  withdrawn  or  classified 
as  coal  lands,  or  are  valuable  for  coal, 
may  be  selected,  provided  such  selection 
is  made  with  a  view  to  obtaining  title 
with  a  reservation  to  the  United  States 
of  the  coal  in  such  lands,  and  of  the  right 
to  prospect  for,  mine,  and  remove  the 
same,  in  accordance  with  the  act  of  June 
22, 19  1  0  (  36  Stat.  583;  30  U.  S.  C.  83-85), 
as  supplemented  by  the  act  of  April  30, 
1912  (37  Stat.  105;  30  U.  S.  C.  90). 

§  152.7  Lands  selected  with  reserva¬ 
tion  to  the  United  States  of  phosphate, 
nitrate,  potash,  sodium,  oil,  gas,  or  as¬ 
phaltic  minerals.  Lands  withdrawn, 
classified,  or  valuable  for  phosphate,  ni¬ 
trate,  potash,  sodium,  oil,  gas,  or 
asphaltic  minerals  may  be  selected,  pro¬ 
vided  the  selection  is  made  with  a  view 
to  obtaining  title  with  a  reservation  to 
the  United  States  of  the  phosphate,  ni¬ 
trate,  potash,  oil,  gas,  or  asphaltic  min¬ 
erals  in  such  lands;  and  of  the  right  to 
prospect  for,  mine  and  remove  the  same, 
in  accordance  with  the  act  of  July  17, 
1914  (38  Stat.  509;  30  U.  S.  C.  121-123). 

§  152.8  Deed  for  lands  offered  in  ex¬ 
change;  abstract  of  title  in  certain  cases. 
Each  application  for  exchange  un¬ 
der  the  provisions  of  the  act  of  May  7, 
1932,  must  be  accompanied  by  a  deed 
(unrecorded),  prepared  in  accordance 
with  the  laws  of  the  State  in  which  lo¬ 
cated,  governing  the  conveyance  of  real 
property,  conveying  to  the  United  States 
all  right,  title,  and  interest  in  and  to  the 
lands  offered  in  exchange,  and  must  be 
accompanied  by  certificates  of  the  proper 
State  officer  and  of  the  proper  county 
recorder,  showing  that  the  lands  offered 
have  not  been  sold  or  otherwise  disposed 
of  or  incumbered  by  the  State.  In  case, 
however,  any  of  the  lands  have  been  sold 
by  the  State  and  title  again  acquired, 
an  abstract  of  such  title  will  be  neces- 
•  sary. 

§  152.9  Report.  The  authorized  of¬ 
ficer,  if  necessary,  will  have  a  field  exami¬ 
nation  made  of  both  the  selected  and  the 
base  lands  to  determine  whether  or  not 
their  value  is  equal  within  the  meaning 
of  the  act  of  May  7,  1932,  to  determine 
the  character  of  the  selected  land  as  to 
minerals,  and  to  determine  whether  or 


not  the  selected  land  has  value  for 
springs  or  water  holes  withdrawn  in 
Public  Water  Reserve  No.  107,  or  by  E.  O. 
5389,  of  July  7,  1930. 

§  152.10  Publication  and  posting ;  re¬ 
turn  of  deed  for  recording  and  abstract 
for  completion;  approval  of  selection. 
If  the  report  is  favorable,  the  authorized 
officer,  in  the  absence  of  objection,  will 
authorize  the  acceptance  of  the  selec¬ 
tion,  and  direct  the  manager  to  prepare 
notice  for  publication  of  the  selected 
land,  in  accordance  with  §  270.10.  If, 
upon  receipt  in  the  Bureau  of  Land  Man¬ 
agement  of  proof  of  publication,  it  is 
considered  that  the  State  is  entitled  to 
such  exchange,  the  deed  will  be  returned 
to  the  State  for  recordation,  and  where 
abstract  of  title  was  required  such  ab¬ 
stract  will  be  returned  to  be  brought 
down  to  show  the  title  in  the  United 
States,  free  from  all  liens  and  encum¬ 
brances,  including  tax  liens.  Upon  the 
return  of  the  recorded  deed  and  satis¬ 
factory  abstract  of  title,  the  selections 
will  be  embraced  in  a  clear  list  and,  in 
the  absence  of  objection,  certified  to  the 
State. 

§  152.11  Amendment  of  application. 
Should  the  report  of  the  authorized 
officer  be  adverse  to  the  State,  oppor¬ 
tunity  will  be  given  the  State  to  amend 
the  application  or  to  make  such  showing 
as  may  be  desired.  Notice  of  additional 
requirements,  rejection,  or  other  adverse 
action,  will  be  given,  and  the  right  of 
appeal,  review,  or  rehearing  recognized 
in  the  manner  prescribed  by  Part  221  of 
this  chapter. 

§  152.12  Return  of  deed  and  abstract 
upon  final  rejection  of  application. 
Should  the  application  for  exchange  be 
finally  rejected  or  the  selection  canceled, 
for  any  reason,  the  unrecorded  deed  and 
the  abstract  of  title  will  be  returned  to 
the  State. 

EXCHANGES  FOR  THE  BENEFIT  OF  THE  STATE 
OF  ARIZONA 

Authority:  §§  152.13  to  152.17  issued 
under  sec.  3,  48  Stat.  962.  ✓ 

§  152.13  Statutory  authority.  Section 
3  of  the  act  of  June  14,  1934  (48  Stat. 
962),  entitled  “An  Act  to  define  the  ex¬ 
terior  boundaries  of  the  Navajo  Indian 
Reservation  in  Arizona,  and  for  other 
purposes”,  provides  for  the  relinquish¬ 
ment  by  the  State  of  Arizona  of  school 
lands  within  Coconino,  Navajo  and 
Apache  counties  and  the  selection  of  pub¬ 
lic  lands  in  lieu  thereof  equal  in  value 
and  within  the  same  counties. 

§  152.14  Application  for  exchange  of 
lands  and  accompanying  evidence.  Ap¬ 
plications  for  selection  by  the  State  of 
Arizona  in  lieu  of  any  remaining  school 
lands  within  Coconino,  Navajo  and 
Apache  Counties,  under  the  provisions  of 
section  3  of  the  act  of  June  14,  1934,  may 
be  filed  by  the  proper  officers  of  the  State, 
accompanied  with  the  following  state¬ 
ments  and  certificate: 

(a)  A  statement  as  to  the  nonmineral 
and  nonsaline  character  of  the  land  ap¬ 
plied  for,  showing  that  said  land  is  un¬ 
appropriated  and  is  not  occupied  and 
does  not  contain  improvements  placed 
thereon  by  any  Indian. 


(b)  A  certificate  of  the  selecting  agent 
showing  that  the  selection  is  made  under 
and  pursuant  to  the  laws  of  the  State. 

(c)  A  corroborated  statement  relative 
to  springs  and  water  holes  upon  the  land 
applied  for,  in  accordance  with  §§  292.1 
to  292.9  of  this  chapter. 

(d)  A  statement  that  the  lands  relin¬ 
quished  and  the  land  selected  are  equal 
in  value. 

i  152.15  Exchanges  to  be  made  by 
legal  subdiihsions  or  by  entire  sections  of 
equal  value;  fees  not  required.  The  ex¬ 
change  must  be  made  by  legal  subdivi¬ 
sions  or  by  entire  sections,  of  equal  value, 
and  administration  will  be  facilitated  if 
an  application  for  exchange  does  not 
include  more  than  approximately  6.400 
acres  of  selected  lands,  the  area  of  the 
base  lands  assigned  thereto  being  de¬ 
pendent  upon  the  value  thereof  as  com¬ 
pared  with  the  value  of  the  selected 
lands.  The  application  should  describe 
the  land  to  be  conveyed  as  well  as  the 
land  selected,  and  nothing  less  than  a 
legal  subdivision  may  be  surrendered  or 
selected.  Payment  of  fees  or  commis¬ 
sions  will  not  be  required  in  connection 
with  such  applications. 

§  152.16  Publication;  deed  of  convey¬ 
ance;  abstract  of  title;  certificates  of 
nonencumbrance,  (a)  Upon  receipt  of 
satisfactory  reports,  and  no  objection 
appearing,  the  Bureau  of  Land  Manage¬ 
ment  will  is?ue  notice  for  publication  of 
the  selection  and  will  require  the  State 
to  file  proof  of  publication  thereof,  also 
a  deed  of  conveyance  of  the  offered 
lands,  duly  recorded,  a  certificate  of  the 
proper  State  officer  showing  that  the  of¬ 
fered  lands  have  not  been  sold  or  other¬ 
wise  encumbered  by  the  State,  and  a 
certificate  by  the  recorder  of  deeds  or 
official  custodian  of  the  records  of  trans¬ 
fers  of  real  estate,  in  the  proper  county, 
or  by  an  abstracter  or  abstract  company 
approved  by  the  Bureau  of  Land  Man¬ 
agement,  that  no  instrument  purporting 
to  convey  or  in  any  way  encumber  title 
to  the  offered  land  is  of  record  or  on 
file  in  his  office.  If,  however,  the  offered 
lands  were  ever  held  in  private  owner¬ 
ship  and  were  acquired  by  the  State  from 
such  source,  it  will  be  necessary  for  the 
State  to  furnish  an  abstract  of  title 
showing  that  at  the  time  the  deed  of 
conveyance  to  the  United  States  was 
recorded  the  title  to  the  lands  covered  by 
such  deed  was  in  the  State  making  the 
conveyance,  a  certificate  that  the  lands 
so  conveyed  were  free  from  judgments 
or  mortgages,  liens,  pending  suits,  tax 
assessments,  or  other  encumbrances, 
and  a  certificate  by  the  proper  official 
of  the  county  in  which  the  lands  con¬ 
veyed  are  situated  showing  that  all  taxes 
levied  or  assessed  against  the  lands  con¬ 
veyed  to  the  United  States,  or  that  could 
operate  thereon  as  a  lien,  have  been  fully 
paid  or  that  no  taxes  have  been  levied, 
or  whether  there  is  a  tax  due  on  such 
lands  that  could  operate  as  a  lien  thereon 
but  which  tax  is  not  yet  payable,  and 
that  there  are  no  unredeemed  tax  sales 
and  no  tax  deeds  outstanding  against 
such  lands  conveyed  to  the  United  States. 

(b)  The  deed  of  conveyance  to  the 
United  States  must  be  executed,  ac¬ 
knowledged  and  duly  recorded  in  ac¬ 
cordance  with  the  laws  of  the  State  and 
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must  be  accompanied  with  a  certificate 
of  the  proper  State  officer  showing  that 
the  officer  executing  the  conveyance  is 
authorized  to  do  so  under  the  laws  of 
the  State.  The  deed  should  recite  that 
it  is  made  “for  and  in  consideration  of 
the  exchange  of  certain  lands  as  author¬ 
ized  by  section  3  of  the  act  of  June  14, 
1934  (48  Stat.  962).” 

(c)  Notice  of  the  selection  must  be 
published  at  the  expense  of  the  State 
once  a  week  for  4  consecutive  weeks  in 
some  designated  newspaper  of  general 
circulation  in  the  county  or  counties  in 
which  the  selected  lands  may  be  situated. 
In  the  event  of  the  designation  of  a  daily 
newspaper,  the  publication  should  be 
made  in  the  Wednesday  issue  thereof. 

(d)  Proof  of  publication  of  notice 
shall  consist  of  a  statement  by  the  pub¬ 
lisher,  or  foreman,  or  other  proper  em¬ 
ployee  of  the  newspaper,  showing  the 
dates  of  publication,  and  attaching 
thereto  a  copy  of  the  notice  as  published, 
any  protests  against  the  selection  should 
be  filed  in  the  land  office. 

§  152.17  Approval  and  certification  of 
selection;  amendments;  appeals,  (a) 
Upon  receipt  in  the  Bureau  of  Land 
Management  of  satisfactory  proof  of 
publication  of  notice  and  deed  of  con¬ 
veyance  with  the  required  certificates, 
should  no  objection  appear  of  record,  the 
exchange  selection  will  be  embraced  in 
a  clear  list  and  approved. 

(b)  In  the  case  of  an  unfavorable  re¬ 
port  opportunity  will  be  given  the  State 
to  amend  the  application  or  to  make 
such  showing  as  may  be  desired.  Notice 
of  additional  requirements,  rejection  or 
other  adverse  action  will  be  given  and 
the  right  of  appeal,  review7  or  rehearing 
recognized  in  the  manner  now  prescribed 
by  the  Rules  of  Practice,  Part  221  of  this 
chapter. 

EXCHANGES  WITH  THE  STATE  OF  MINNESOTA 

TO  OBTAIN  LANDS  IN  NATIONAL  PARKS, 

NATIONAL  FORESTS,  AND  OTHER  FEDERAL 

RESERVATIONS  AND  LAND  UTILIZATION 

PROJECTS 

Authority:  §$  152.20  to  152.35  issued 
under  56  Stat.  1042. 

§  152.20  Statutory  authority.  The 
act  of  December  7,  1942  (56  Stat.  1042), 
provides  that  when  the  public  interest 
will  be  served  thereby  Minnesota  lands 
owned  by  the  State  and  continguous  to 
or  situate  within  the  exterior  boundaries 
of  Federal  reservations  or  certain  land- 
use  projects  under  the  jurisdiction  of  the 
Secretary  of  the  Interior  or  of  the  Secre¬ 
tary  of  Agriculture  may  upon  selection 
by  the  State  be  exchanged  for  Minnesota 
lands  of  equal  value  owned  by  the  United 
States  and  administered  by  one  of  the 
Secretaries  mentioned.1 

§  152.21  Who  shall  determine  whether 
an  exchange  will  he  in  the  public  inter¬ 
est.  An  exchange  of  lands  under  this 
act  may  be  made  only  after  a  determina¬ 
tion  that  the  proposed  exchange  will  be 
in  the  public  interest  and  that  the  offered 


>  It  Is  understood  that  the  term  “Federal 
reservations’*  does  not  include  Indian  reser¬ 
vations  and  that  the  term  “lands  owned  by 
the  United  States*’  does  not  include  lands 
held  by  the  United  States  lor  the  benefit  of 
Indians. 


and  the  selected  lands  are  of  approxi¬ 
mately  equal  value.  These  questions 
will  be  determined  by  the  Secretary  of 
the  Interior  if  he  has  jurisdiction  of  the 
selected  lands  and  is  to  have  jurisdic¬ 
tion  of  the  offered  lands.  They  will  be 
determined  by  the  Secretary  of  Agricul¬ 
ture  if  that  Secretary  has  jurisdiction  of 
the  selected  lands  and  is  to  have  juris¬ 
diction  of  the  offered  lands  and  if  in 
addition  he  is  to  convey  the  selected 
lands.  In  all  other  cases,  the  determina¬ 
tion  will  be  made  by  the  two  Secretaries 
Jointly. 

§  152.22  Status  of  lands  acquired  from 
the  State.  The  lands  acquired  from  the 
State  will  become  part  of  the  Federal 
reservation  or  of  the  land  utilization 
project  to  which  they  may  be  contiguous 
or  within  the  exterior  boundaries  of 
which  they  may  be  situate.  They  will 
be  administered  by  the  Secretary  having 
jurisdiction  of  such  reservation  or  proj¬ 
ect  and  will  be  subject  to  the  laws,  rules 
and  regulations  applicable  thereto;  ex¬ 
cept  that  lands  becoming  part  of  a  na¬ 
tional  forest  through  an  exchange  of 
public  lands  of  the  United  States  shall  be 
subject  to  the  provisions  of  the  act  of 
February  1, 1905  (33  Stat.  628,  16  U.  S.  C. 
472),  in  respect  to  the  surveying,  pros¬ 
pecting,  locating,  appropriating,  enter¬ 
ing,  relinquishing,  reconveying,  certifying 
or  patenting  of  lands  reserved  from  the 
public  domain. 

§  152.23  State  lands  acceptable  to 
United  States  and  United  States  lands 
subject  to  State  selection.  State  and 
United  States  lands  subject  to  exchange 
are  as  follows; 

(a)  The  State  may  offer  any  lands 
owned  by  the  State  which  are  contigu¬ 
ous  to  or  situate  within  the  exterior 
boundaries  of  any  Federal  reservation 
under  the  jurisdiction  of  the  Secretary 
of  the  Interior,  whether  national  park 
or  other  type  of  reservation. 

(1)  In  exchange  for  such  lands  the 
State  may  select  any  public  or  other 
United  States  lands  in  Minnesota  of 
equal  value  whether  under  the  jurisdic¬ 
tion  of  the  Secretary  of  the  Interior  or 
under  that  of  the  Secretary  of  Agricul¬ 
ture. 

(2)  In  such  exchanges  the  State’s  title 
to  the  offered  lands  will  be  accepted  by 
the  Secretary  of  the  Interior.  The 
United  States  title  to  the  selected  lands 
wrill  be  conveyed  by  the  Secretary  having 
jurisdiction  of  the  lands  conveyed;  ex¬ 
cept  that  conveyances  of  public  domain 
in  national  forests  shall  be  made  by  the 
Secretary  of  the  Interior  as  provided  for 
by  the  act  of  February  1,  1905  (33  Stat. 
628,  16  U.  S.  C.  472). 

(b)  The  State  may  also  offer  any  lands 
owned  by  the  State  and  contiguous  to 
or  situate  within  the  exterior  bound¬ 
aries  of  any  Federal  reservation  which 
is  under  the  jurisdiction  of  the  Secre¬ 
tary  of  Agriculture,  whether  national  for¬ 
est,  land-use  project  under  title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act  of 
July  22,  1937  (50  Stat.  522;  7  U.  S.  C. 
1000-1029),  or  other  type  of  reservation. 

In  exchange  for  such  lands  the  State 
may  select  lands  as  follows: 

(1)  Any  United  States  lands  in  Min¬ 
nesota  of  equal  value  which  are  under 
the  jurisdiction  of  the  Secretary  of  Agri¬ 


culture  and  which  he  has  statutory  au¬ 
thority  to  convey  otherwise  on  behalf  of 
the  United  States.* 

(2)  Any  United  States  public  lands 
in  Minnesota  of  equal  value  which  are 
under  the  jurisdiction  of  the  Secretary 
of  the  Interior,  which  he  has  statutory 
authority  to  convey  otherwise  on  behalf 
of  the  United  States,  and  which  are 
either: 

(i)  Surveyed,  unappropriated  and  un¬ 
reserved  except  as  provided  by  Execu¬ 
tive  Order  No.  6964,  dated  February  5 
1935;  or 

(ii)  Situate  in  national  forests. 

In  exchanges  under  subparagraph  (1) 
of  this  paragraph  the  State’s  title  to  the 
offered  lands  will  be  accepted  by  the 
Secretary  of  Agriculture  and  United 
States  title  to  the  selected  lands  will  be 
conveyed  by  him. 

In  exchanges  under  subparagraph  (2) 
of  this  paragraph  the  State’s  title  will  be 
accepted  by  the  Secretary  of  the  Interior 
and  United  States  title  to  the  selected 
lands  will  be  conveyed  by  him. 

§  152.24  Preliminary  negotiations  and 
informal  application.  All  preliminary 
negotiations  relating  to  a  proposed  ex¬ 
change  under  the  act  of  December  7, 1942 
(56  Stat.  1042)  are  to  be  conducted  with 
the  local  representatives  of  the  Depart¬ 
ment  having  jurisdiction  over  the  Federal 
reservation  or  land-use  project  to  which 
the  offered  lands  may  be  contiguous  or 
within  the  exterior  boundaries  of  which 
they  may  be  situated.  The  State  should 
file  with  such  representatives  of  the  Gov¬ 
ernment  an  informal  application  de¬ 
scribing  the  lands  to  be  conveyed  by  the 
State  and  the  lands  desired  in  lieu 
thereof.  The  lands  selected  in  any  one 
application  should  not  exceed  6,400  acres 
and  should  be  specifically  described  ac¬ 
cording  to  Government  subdivision. 
Nothing  less  than  a  legal  subdivision  may 
be  offered  or  selected  except  where  the 
State  or  the  Government  does  not  own 
the  entire  legal  subdivision  in  question 
or  where  only  a  portion  of  a  legal  sub¬ 
division  offered  is  valuable  for  Federal 
purposes,  or  where  the  United  States  de¬ 
sires  to  retain  ownership  of  some  portion 
of  a  selected  subdivision  because  such 
portion  is  chiefly  valuable  for  Federal 
purposes. 

§  152.25  Reservations  and  conditions; 
examination  and  appraisal,  (a)  Convey¬ 
ances  of  offered  and  selected  lands  in  ex¬ 
changes  under  this  act  may  be  made 
subject  to  such  reservations  and  condi¬ 
tions  as  the  State  of  Minnesota  and  the 
United  States  respectively  may  severally 
prescribe.  Such  reservations  and  con¬ 
ditions  must  receive  due  consideration 
in  the  determination  of  the  value  of  the 
lands  for  exchange  purposes. 

(b)  The  informal  application  for  ex¬ 
change  should  show  in  detail  every  reser¬ 
vation,  easement  or  condition  previously 
made  or  to  be  made  by  the  State  regard¬ 
ing  the  offered  lands  and  should  also 
show  the  reservations,  easements  or  con¬ 
ditions  regarding  the  selected  lands 
which  are  to  be  made  by  the  United 


*  Exchanges  under  (b)  (1)  are  under  the 
Jurisdiction  of  the  Secretary  of  Agriculture 
and  are  not  covered  by  S§  152.20-152.35. 
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States  and  which  are  acceptable  to  the 

State. 

(c)  To  meet  the  requirements  of  the 
law  that  the  lands  exchanged  be  of  equal 
value,  both  the  offered  and  the  selected 
lands  will  be  examined  and  appraised 
in  the  field  by  the  proper  representatives 
of  the  Government.  If  such  examina¬ 
tion  discloses  inequalities  of  value  the 
State  will  be  so  advised  and  opportunity 
will  be  afforded  for  adjustments  which 
will  bring  the  exchange  within  the  pro¬ 
visions  of  the  law.  Where  joint  exami¬ 
nations  and  appraisals  by  representa¬ 
tives  of  both  Departments  and  the  State 
are  necessary,  arrangements  therefor 
may  be  made  by  the  representatives  of 
the  Departments. 

(d)  When  the  representatives  of  the 
State  and  of  the  United  States  shall  have 
reached  a  tentative  agreement  regarding 
values,  the  regional  administrator  will 
transmit  a  copy  of  the  report  of  exam¬ 
ination  and  appraisal  to  the  Bureau  of 
Land  Management  in  cases  in  which  the 
Department  of  the  Interior  has  jurisdic¬ 
tion  over  the  selected  lands  or  is  to  have 
jurisdiction  over  the  offered  lands.  But 
in  cases  in  which  such  jurisdiction  is  or 
is  to  be  in  the  Department  of  Agriculture 
the  authorized  officer  will  send  the 
report  to  the  appropriate  representative 
of  that  Department. 

§  152.26  Procedure  after  determina¬ 
tion  that  the  exchange  will  be  in  the 
public  interest.  When,  in  cases  in  which 
the  selected  lands  are  under  the  jurisdic¬ 
tion  of  the  Secretary  of  the  Interior  or 
in  which  the  offered  lands  are  to  be  ac¬ 
cepted  by  him,  it  has  been  determined 
to  the  satisfaction  of  the  Secretary  of 
the  Interior,  and  to  that  of  the  Secretary 
of  Agriculture  as  well  when  the  interests 
of  both  Departments  are  affected,  that 
the  exchanges  sought  will  be  in  the  public 
interest  and  that  the  value  of  the  selected 
lands  does  not  exceed  that  of  the  offered 
lands,  the  Bureau  of  Land  Management 
will  notify  the  State  officials  that  they 
may  file  in  the  Bureau  of  Land  Manage¬ 
ment  a  formal  application  for  such  ex¬ 
change. 

§  152.27  Formal  application  together 
with  deed,  abstract,  certificates,  and 
statements.  The  formal  application 
should  be  filed  in  triplicate  in  the  Bureau 
of  Land  Management  by  the  proper  State 
official.  It  should  state  under  what  act 
or  acts  it  is  made.  It  should  describe 
the  offered  and  the  selected  lands  and 
should  detail  the  desired  reservations 
and. conditions  as  prescribed  in  §§  152.24 
and  152.25,  respectively.  It  should  be 
accompanied  by  supporting  documents 
as  follows: 

(a)  A  certificate  by  the  selecting 
agent  that  the  selection  is  made  under 
and  in  pursuance  of  the  laws  of  the 
State;  that  the  selected  lands  are  unap¬ 
propriated  and  not  occupied,  claimed, 
improved  or  cultivated  by  any  person 
adversely  to  the  State;  and  that  their 
value  does  not  exceed  that  of  the  offered 
lands. 

<b)  A  certificate  by  the  selecting 
agent  that  the  State  has  not  tendered 
the  offered  lands  as  a  basis  for  any  other 
selection  or  exchange;  that  the  State  is 
the  owner  of  the  offered  lands  and  that 
there  is  no  outstanding  instrument  or 


entry  of  record  impairing  its  title;  said 
certificate  also  to  state  under  what  law 
the  State  acquired  title  from  the  United 
States;  whether  the  State  ever  alienated 
the  lands;  and  if  so  in  what  manner  and 
under  what  legal  authority  the  State  re¬ 
acquired  ownership  thereof. 

(c)  A  corroborated  statement  relative 
to  springs  or  water  holes  on  the  selected 
lands,  in  accordance  with  the  regula¬ 
tions  in  §§  292.1  to  292.9  of  this  chapter. 

(d)  A  duly  executed  but  unrecorded 
deed  to  the  offered  lands. 

(e)  A  duly  authenticated  abstract  of 
title  to  said  offered  lands  in  cases  in 
which  said  lands  were  ever  held  in  pri¬ 
vate  ownership  and  were  acquired  by  the 
State  from  such  sources. 

§  152.28  Deed  of  conveyance  of  base 
lands.  The  deed  of  conveyance  must  be 
prepared  in  accordance  with  the  laws  of 
the  State  of  Minnesota  governing  the 
conveyance  of  real  property  and  must 
convey  to  the  United  States  all  right, 
title  and  interest  in  and  to  the  offered 
lands.  It  should  recite  that  it  is  made 
“for  and  in  consideration  of  the  ex¬ 
change  of  certain  lands  as  authorized  by 
the  Act  of  December  7,  1942  (52  Stat. 
1042).”  It  must  be  accompanied  by  a 
certificate  of  the  proper  State  officer 
showing  that  the  officer  executing  the 
conveyance  was  authorized  by  the  law  of 
the  State  to  do  so,  that  at  the  time  the 
conveyance  was  executed  the  title  was  in 
the  State  and  that  the  offered  lands 
have  not  been  sold  or  otherwise  encum¬ 
bered  by  the  State. 

§  152.29  Abstract  of  title.  The  ab¬ 
stract  of  title  must  show  all  matters 
which  are  of  record  in  the  county  where 
the  offered  lands  lie  and  which  in  any 
manner  affect  the  title  thereto. 

§  152.30  Authentication  required;  cer¬ 
tificates;  taxes,  (a)  The  certificate  of 
authentication  of  the  abstract  must  be 
signed  by  the  recorder  of  deeds  or  official 
custodian  of  the  records  of  transfers  of 
real  estate  in  the  proper  county  under 
his  official  seal  or  by  an  abstracter  or  an 
abstract  company  approved  by  the  Bu¬ 
reau  of  Land  Management  in  accordance 
with  §  211.1  of  this  chapter.  The  cer¬ 
tificate  must  show  that  the  title  memo¬ 
randa  are  a  full,  true,  and  complete 
abstract  of  all  matters  of  record  or  on 
file  in  the  appropriate  office  or  offices  of 
the  county  or  counties  in  which  the  of¬ 
fered  lands  are  situate,  including  but  not 
limited  to  all  conveyances,  mortgages, 
liens,  or  other  encumbrances,  judgments 
against  the  various  grantors,  mechanics 
liens,  lis  pendens,  or  other  instruments 
affecting  in  any  manner  the  title  to  the 
offered  lands  and  required  by  law  to  be 
filed  with  the  recording  officers. 

(b)  The  custodian  of  the  tax  records 
must  certify  that  all  taxes  and  drainage 
charges  that  have  been  levied  or  assessed 
against  the  lands  or  that  could  operate 
as  a  lien  thereon  have  been  fully  paid 
and  that  there  are  no  unredeemed  tax 
sales  and  no  tax  deeds  outstanding  as 
shown  by  the  records  of  his  office.  He 
must  also  certify  as  to  any  tax  lien  which 
exists  thereon  even  though  at  the  date 
of  the  execution  of  the  deed  such  tax 
may  not  yet  have  been  assessed  or  have 
become  due  or  payable. 


§  152.31  Title  insurance.  Title  insur¬ 
ance  issued  by  a  company  which  is  ac¬ 
ceptable  to  the  Department  of  the 
Interior  may  be  offered  in  lieu  of  an 
abstract  of  title,  provided  the  policy  is 
free  from  conditions  and  stipulations  not 
agreeable  to  the  Department. 

§  152.32  Execution  and  filing  of  peti¬ 
tions  for  classification.  When  the  State 
desires  public  domain  lands  affected  by 
Executive  Order  No.  6964  issued  February 
5,  1935,  but  otherwise  unreserved,  its  ap¬ 
plication  will  be  subject  to  the  regulations 
relating  to  the  classification  of  lands  and 
opening  them  to  selection  as  prescribed 
in  Part  296,  of  this  chapter. 

§  152.33  Publication  and  proof. 
Within  30  days  from  the  filing  of  the 
formal  application  for  exchange  the  State 
will  begin  publication  of  notice  thereof 
at  the  State’s  expense  in  some  newspaper 
or  newspapers  designated  by  the  Bureau 
of  Land  Management  and  having  a  gen¬ 
eral  circulation  in  the  county  or  counties 
in  which  the  offered  lands,  and  the  lands 
selected  are  situate.  The  notice  must  be 
published  once  each  week  for  four  suc¬ 
cessive  weeks.  It  should  describe  the 
offered  and  the  selected  lands  in  terms 
of  legal  subdivisions  and  state  that  the 
purpose  of  the  notice  is  to  afford  to  all 
persons  claiming  the  selected  lands  or 
having  bona  fide  objections  to  the  pro¬ 
posed  exchange  an  opportunity  to  file 
their  protests  in  the  Bureau  of  Land 
Management,  accompanied  with  a  show¬ 
ing  that  they  have  served  a  copy  of  such 
protest  upon  the  State.  Proof  of  pub¬ 
lication  will  consist  of  a  statement  made 
by  the  publisher  or  foreman  or  other 
proper  employee  of  the  newspaper  and 
showing  the  dates  of  publication  and  a 
copy  of  the  published  notice. 

§  152.34  Action  by  Bureau  of  Land 
Management,  (a)  The  Bureau  of  Land 
Management  will  examine  the  proof  of 
publication  and  will  consider  and  act 
upon  any  protest  filed  against  the  ex¬ 
change.  If  no  protest  be  filed  within  30 
days  from  the  date  of  the  first  publica¬ 
tion  of  the  notice  and  if  it  be  found  that 
all  requirements  have  been  met  and  that 
the  State  is  entitled  to  the  exchange 
sought,  the  Bureau  of  Land  Management 
will  return  to  the  State  the  State’s  deed 
of  conveyance  to  be  recorded  and  the 
abstract  of  title  to  be  extended  to  the 
date  of  the  recordation  of  the  deed,  both 
documents  to  be  retransmitted  to  the 
Bureau  of  Land  Management  within  30 
days  from  the  State’s  receipt  thereof. 

(b)  If  upon  such  return  of  the  deed 
and  the  abstract  all  be  found  regular  and 
in  conformity  with  the  law  and  if  there 
be  no  objections,  title  to  the  offered  lands 
will  be  accepted  and  United  States  pat¬ 
ent  will  issue  for  the  selected  lands  if 
they  are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior  or  under  his 
authority  to  convey. 

(c)  Notice  of  additional  requirements, 
of  rejection  or  of  other  adverse  action  will 
be  given  and  the  right  of  appeal,  review 
or  rehearing  will  be  recognized  in  the 
manner  prescribed  by  the  Rules  of  Prac¬ 
tice,  Part  221  of  this  chapter. 

§  152.35  Deed  and  abstract  to  be  re¬ 
turned  if  selection  is  rejected  or  canceled. 
Should  the  application  for  exchange  be 
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finally  rejected  or  the  selection  for  any 
reason  be  canceled,  the  unrecorded  deed 
and  the  abstract  of  title  will  be  returned 
to  the  State. 


SUBCHAPTER  H — GRAZING 

Part  160 — Grazing  Leases 

Sec. 

160.1  Statutory  authority. 

160.2  Definitions. 

160.3  Classes  of  applicants;  preference 

rights. 

160.4  Qualifications  of  applicants. 

160.5  Application  and  lease. 

160.6  No  right  conferred  by  application, 

prior  to  lease. 

160.7  Protests. 

160.8  Leases  of  withdrawn  or  reserved 

lands. 

1609  Action  on  defective  application  or 
where  the  lands  applied  for  are  not 
subject  to  grazing  leasing. 

160.10  Disposition  of  protests  and  conflict¬ 

ing  applications. 

160.11  Reduction  In  leased  area;  adjustment 

of  grazing  use  to  conform  with 
changes  In  grazing  capacity. 

160.12  Leased  lands  subject  to  classification 

and  disposition;  compensation  to 
lessee  for  loss  of  lands  and  for  Im¬ 
provements. 

160.13  Access  to  leased  lands;  temporary 

closing  of  leased  area. 

160. 1*  Rental,  refunds. 

160.15  Term  of  lease. 

160.16  Application  for  renewals. 

160.17  Construction  and  maintenance  of 

improvements. 

160.18  Removal  of  Improvements. 

160.19  Cancellation  of  lease. 

160.20  Inspection  of  leased  premises. 

160.21  Assignment  of  lease;  subleases. 

160.22  Pledge  of  leases  as  security  for  loans; 

applications  for  extension  of  lease 
by  borrower-lessee. 

160.23  Appeals. 

Authority:  §§  160.1  to  160.23  Issued  under 
sec.  2.  48  Stat.  1270;  43  U.  S.  C.  315a.  Statutes 
Interpreted  or  applied  are  cited  to  text  in 
parentheses. 

§  160.1  Statutory  authority.  Section 
15  of  the  act  of  June  28,  1934  (48  Stat. 
1275) .  as  amended,  authorizes  the  Secre¬ 
tary  of  the  Interior  to  lease  for  grazing 
purposes  vacant,  unappropriated,  and 
unreserved  public  lands  outside  of  estab¬ 
lished  grazing  districts  in  the  continental 
United  States  only.  Grazing  leases  for 
other  public  lands  interminged  with  the 
Revested  Oregon  and  California  Railroad 
and  Reconveyed  Coos  Bay  Wagon  Road 
Grant  lands  which  are  located  west  of 
the  Cascade  Mountain  Range  Divide,  or 
in  and  west  of  Range  5  East,  or  west  of 
Klamath  Lakes  and  Link  River  in  Ts.  36 
to  41  S..  Rs.  6  to  9  E.,  inclusive,  Willa¬ 
mette  Meridian,  Oregon,  will  be  issued 
pursuant  to  and  will  be  governed  by  the 
provisions  of  Part  115  of  this  chapter. 

§  160.2  Definitions,  (a)  “Secretary” 
means  Secretary  of  the  Interior. 

(b)  “Director”  means  Director,  Bu¬ 
reau  of  Land  Management. 

(c)  “Area  administrator”  means  the 
proper  area  administrator.  Bureau  of 
Land  Management. 

(d)  “Manager”  means  manager  of  the 
proper  land  office.  Where  there  is  no 
land  office,  it  means  the  Director,  Bureau 
of  Land  Management. 

(e)  “Authorized  Officer”  means  the 
Governmental  official  who  has  been  duly 
authorized  to  issue  a  grazing  lease. 


(f)  “Field  Office”  means  any  office  of 
the  Bureau  of  Land  Management,  includ¬ 
ing  the  land  office,  near  the  lands  applied 
for  and  in  the  State  in  which  such  lands 
are  situated.  If  there  is  no  land  office 
or  other  field  office  for  the  State,  it  means 
the  office  of  the  Director,  Bureau  of  Land 
Management,  Washington  25,  D.  C. 

(g)  “The  act”  means  the  act  of  June 
28,  1934  (48  Stat.  1269),  as  amended. 

§  160.3  Classes  of  applicants;  prefer¬ 
ence  rights.  The  act,  as  amended,  pro¬ 
vides  for  the  issuance  of  grazing  leases 
to  classes  of  applicants  in  the  following 
order: 

(a)  Preference-right  leases  to  appli¬ 
cants  who  are  the  owners,  homesteaders, 
lessees,  or  other  lawful  occupants  of 
lands  contiguous  to  or  cornering  on  an 
isolated  or  disconnected  tract  embracing 
760  acres  or  less 1  for  the  whole  of  such 
tract,  upon  the  terms  and  conditions 
prescribed  by  the  Secretary,  provided 
the  preference-right  is  asserted  during 
a  period  of  90  days  after  such  tract  is 
offered  for  leases.1 

(b)  Preference-right  leases  to  appli¬ 
cants  who  are  owners,  homesteaders, 
lessees,  or  other  lawful  occupants  of  con¬ 
tiguous  lands  to  the  extent  necessary  to 
permit  the  proper  use  of  such  contiguous 
lands. 

(c)  Leases  where  no  preference-right 
applicant  is  involved. 

§  160.4  Qualifications  of  applicants. 
An  applicant  for  a  grazing  lease  is  quali¬ 
fied  if  the  applicant 

(a)  Is  a  citizen  of  the  United  States, 
or 

(b)  Has  filed  a  declaration  of  inten¬ 
tion  to  become  a  citizen;  Provided,  That 
an  applicant  who  has  filed  such  declara¬ 
tion  but  has  not  filed  a  petition  for 
naturalization  before  a  court  of  compe¬ 
tent  jurisdiction  within  seven  years  from 
the  date  of  filing  the  declaration  or,  hav¬ 
ing  filed  such  petition,  has  failed  to  at¬ 
tain  citizenship  within  a  reasonable 
time  thereafter  and  is  unable  to  show 
any  satisfactory  reason  for  such  failure, 
shall  be  disqualified  to  receive  a  grazing 
lease  or  any  renewal  of  an  existing  lease 
until  he  has  actually  attained  citizen¬ 
ship,  or 

(c)  Is  a  group,  association,  or  corpora¬ 
tion  which  is  authorized  to  conduct  busi- 


1  Where  the  lands  applied  for  Include  the 
even-numbered  sections  within  the  limits  of 
a  railroad  grant,  even  though  in  the  aggre¬ 
gate  such  lands  exceed  760  acres,  each  such 
section  will  be  considered  as  an  isolated  or 
disconnected  tract  within  the  meaning  of 
this  provision.  The  difference  between  the 
higher  preference  right  accorded  under  this 
paragraph  and  the  preference  accorded  un¬ 
der  paragraph  (b)  of  this  section  is  that  the 
applicant  is  not  required  to  demonstrate 
that  the  public  lands  are  necessary  for  the 
proper  use  of  the  contiguous  or  cornering 
lands,  except  where  there  are  conflicting  ap¬ 
plications  of  the  same  class  of  applicants. 

*By  Departmental  Notice  of  July  31,  1937, 
all  vacant,  unreserved  and  unappropriated 
public  lands,  exclusive  of  Alaska,  not  in¬ 
cluded  in  an  established  grazing  district, 
were  then  offered  for  lease  under  section  15; 
all  lands  not  then  subject  to  lease  under 
section  15  because  of  their  appropriation  or 
reservation,  were  offered  for  lease  as  of  the 
date  any  such  lands  first  became  subject 
to  lease. 


ness  under  the  laws  of  the  State  in  which 
the  lands  applied  for  are  located  and  the 
controlling  interest  in  which  is  vested  in 
a  citizen  or  citizens  or  persons  who  would 
be  qualified  as  individual  applicants  un¬ 
der  paragraphs  (a)  and  (b)  of  this 
section. 

§  160.5  Application  and  lease.  An  ap¬ 
plication  for  lease  shall  be  executed 
on  combined  application  and  lease  form 
(4-721)  and  filed  in  any  field  office  of  the 
Bureau  of  Land  Management  in  the  State 
in  which  the  lands  applied  for  are  sit¬ 
uated.*  The  applicant’s  signature  to  the 
application  shall  be  considered  to  be  his 
signature  to  and  his  acceptance  of  the 
lease  when  executed  by  the  signing  offi¬ 
cer,  without  prejudice  to  the  applicant's 
right  to  appeal  from  the  disallowance  of 
his  application  as  to  any  part  of  the 
lands  applied  for  or  from  the  issuance 
of  a  lease  for  a  shorter  term  than  that 
applied  for. 

§  160.6  No  right  conferred  by  appli. 
cation,  prior  to  lease.  The  filing  of  an 
application  will  not  segregate  the  land 
applied  for  from  application  by  other 
persons  for  a  grazing  lease  or  from  other 
disposition  under  the  public  land  laws. 
As  the  issuance  of  a  lease  is  discretion¬ 
ary,  the  filing  of  an  application  for  a 
lease  will  not  in  any  way  create  any  right 
in  the  applicant  to  a  lease,  or  to  the  use 
of  the  lands  applied  for  pending  the 
issuance  of  a  lease.  Any  such  unau¬ 
thorized  use  constitutes  a  trespass. 

§  160.7  Protests.  Protests  against  the 
approval  of  an  application  for  a  lease 
should  be  filed  in  the  same  manner  and 
number  of  copies  as  applications  for  a 
grazing  lease,  contain  a  complete  dis¬ 
closure  of  all  facts  upon  which  the  pro¬ 
test  is  based,  and  describe  the  lands  in¬ 
volved  in  such  protest,  and  should  be 
accompanied  by  evidence  of  service  of  a 
copy  of  the  protest  on  the  applicant.  If 
the  protestant  desires  to  lease  all  or  part 
of  the  land  embraced  in  the  application 
against  which  the  protest  is  filed,  the 
protest  should  also  be  accompanied  by 
an  application  for  a  grazing  lease. 

§  160.8  Leases  of  withdrawn  or  re¬ 
served  lands;  preference  right  leases  for 
lands  restored  from  withdrawal,  (a) 
The  signing  officer  may  issue  leases  for 
public  lands  withdrawn  for  resurvey,  or 
withdrawn  and  reserved  in  aid  of  legisla¬ 
tion,  or  for  power  sites,  classification  or 
other  public  purposes,4  if  the  use  of  the 

*  18  U.  S.  C.  1001  makes  It  a  crim^ for 
any  person  knowingly  and  wilfully  to  make 
to  any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  Jurisdiction. 

4  Certain  lands  withdrawn  for  reclamation 
purposes  are,  pursuant  to  the  cooperative 
agreement  of  February  28,  1945,  between  the 
Bureau  of  Reclamation  and  the  Bureau  of 
Land  Management,  leased  in  accordance  with 
principles  of  section  15  leases,  under  author¬ 
ity  of  subsection  (I)  of  section  4,  act  of  De¬ 
cember  5,  1924  (43  Stat.  703,  43  U.  S.  C.  sec. 
501.)  Those  lands  withdrawn  for  reclama¬ 
tion  purposes  which  are  not  subject  to  the 
Cooperative  Agreement  of  February  28.  1945, 
will,  upon  restoration  from  the  reclamation 
withdrawal  become  subject  to  the  provisions 
of  paragraph  (b)  of  this  section. 
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land  for  grazing  is  not  inconsistent  with 
the  purposes  of  the  withdrawal.  Lands 
included  in  stock  driveway  and  public 
water  reserve  withdrawals  may  be  leased 
in  accordance  with  the  §  295.7  (c)  of  this 
chapter.  Any  lease  issued  covering  with¬ 
drawn  lands  must  contain  the  stipula¬ 
tions  which  have  been  prescribed  for  the 
protection  and  use  of  the  land  for  the 
purpose  for  which  it  was  withdrawn  or 
reserved. 

(b)  Where  public  lands  are  restored 
from  a  withdrawal  and  the  signing  offi¬ 
cer  determines  that  a  grazing  lease  for 
the  lands  may  be  issued,  the  party  using 
such  lands  or  part  thereof  for  grazing 
purposes  under  authority  of  the  agency 
which  had  jurisdiction  over  the  land  im¬ 
mediately  prior  to  their  restoration,  shall 
have  a  superior  preference  right  to  lease 
the  restored  lands  previously  used  by 
him.  The  preference  right  must  be  as¬ 
serted  and  an  application  for  lease  on 
combined  application  and  lease  Form  4- 
721  (see  §  160.5)  must  be  filed  not  more 
than  90  days  after  the  date  of  signing 
of  the  order  of  revocation  of  the  with¬ 
drawal,  or  not  more  than  90  days  after 
the  end  of  the  current  lease  year  under 
which  the  land  is  being  used,  whichever 
is  the  later.  The  application  must  be 
accompanied  by  a  copy  of  the  prior  lease, 
license,  permit  or  other  authority  upon 
which  the  preference  claim  is  based. 
The  new  lease  will  be  dated  as  of  the  first 
day  following  the  end  of  such  current 
lease  year,  or  as  of  the  date  of  its  issu¬ 
ance,  in  the  discretion  of  the  signing 
officer  and  for  such  term  as  he  may  de¬ 
termine. 

(Sec.  15,  48  Stat.  1275,  as  amended;  43  U.  S.  C. 
315m) 

§  160.9  Action  on  defective  applica¬ 
tion  or  where  the’ lands  applied  for  are 
not  subject  to  grazing  leasing.  Upon 
the  filing  of  any  application,  the  officer 
receiving  it  may  require  any  defects  in 
the  application  to  be  cured  or  additional 
information  to  be  provided.  The  sign¬ 
ing  officer  may  reject  any  application  if 
the  applicant  fails  to  cure  defects  in  the 
application  within  the  time  allowed, 
which  period  shall  not  be  less  than  thirty 
days  from  the  date  of  receipt  of  notice 
of  such  defects  by  the  applicant.  If  the 
application  must  bo  rejected  because 
of  the  status  of  the  land  for  which 
application  is  made  as  where  land  is  in 
an  allowed  entry,  otherwise  appropriated 
or  reserved  and  not  subject  to  lease  under 
the  act,  or  not  public  land,  the  author¬ 
ized  officer  shall  reject  the  application. 

§  160.10  Disposition  of  protests  and 
conflicting  applications,  (a)  The  lease 
will  be  executed  by  the  authorized  officer 
and  transmitted  to  the  lessee  only  after 
final  action  is  taken  on  any  protests  or 
timely  appeals  which  may  have  been 
filed.  The  lease  will  provide  for  an  al¬ 
lowance  of  forage  for  wuldlife,  and  within 
the  discretion  of  the  authorized  officer 
the  number  of  livestock  to  be  grazed, 
proper  grazing  season  or  reservations  for 
authorized  trailing  across  the  land,  and 
will  contain  the  standard  provisions  set 
forth  in  the  combined  application  and 
lease  form,  together  with  any  other 
terms,  conditions,  or  reservations  which 
the  signing  officer  in  his  discretion  may 
deem  necessary  and  proper. 


(b)  In  those  cases  where  more  than 
one  applicant  applies  for  the  same  land 
and  where  it  appears  that  a  division  of 
the  lands  should  be  made,  such  conflict¬ 
ing  applicants  will  be  given  an  oppor¬ 
tunity  to  agree  to  a  division  of  the  lands 
prior  to  a  determination  by  the  author¬ 
ized  officer  as  to  the  disposition  of  such 
conflicting  applications  or  division  of 
the  lands. 

(c)  After  a  division  of  the  range  has 
been  made  either  by  agreement  between 
applicants  which  is  acceptable  to  the 
authorized  officer  or  by  determination  of 
the  authorized  officer  where  there  is  no 
acceptable  agreement,  any  conflicting 
applications  or  protests  filed  subsequent 
thereto  wrill  be  rejected. 

§  160.11  Reduction  in  leased  area;  ad¬ 
justment  of  grazing  use  to  conform  with 
changes  in  grazing  capacity.  The  leased 
area  may  be  reduced  if  it  is  determined 
that  such  area  is  required  for  the  pro¬ 
tection  of  sources  of  water  supply  to 
communities,  or  for  camping  places, 
stock  drivewrays,  roads  and  trails,  or 
town  sites,  or  for  feeding  grounds  near 
communities  for  the  use  of  domestic 
livestock  or  near  the  slaughtering  or 
shipping  points  for  use  of  stock  to  be 
marketed  or  for  other  public  purposes; 
the  authorized  grazing  use  may  be  ad¬ 
justed  to  conform  to  changes  in  grazing 
capacity  estimates.  In  the  case  of  any 
such  reduction  or  adjustment,  a  propor¬ 
tionate  adjustment  will  be  made  in  the 
rental  for  the  lease  years  commencing 
subsequent  to  the  notice  of  such  reduc¬ 
tion  or  adjustment. 

§  160.12  Leased  lands  subject  to  clas¬ 
sification  and  disposition;  compensation 
to  lessee  for  loss  of  lands  and  for  im¬ 
provements.  (a)  Lands  embraced  in  a 
grazing  lease  are  subject  to  classification 
and  disposition  under  the  provisions  of 
sections  7  and  14  of  the  act  of  June  28, 
1934  (48  Stat.  1272,  1274),  as  amended, 
or  other  public  land  laws;  Provided, 
That  before  any  application  for  such 
classification  and  disposition  is  allowed, 
evidence  is  furnished  that  the  applicant 
has  agreed  to  compensate  the  lessee  for 
any  grazing  improvements  placed  on  the 
lands  under  the  authority  of  the  lease  or 
permit  in  an  amount  to  be  mutually 
agreed  upon.  If  the  parties  are  unable 
to  agree  as  to  the  amount  and  time  for 
payment  for  such  improvements,  the 
amount  and  time  of  payment  shall  be 
fixed  by  the  authorized  officer.  The  fail¬ 
ure  of  the  applicant  to  pay  the  lessee,  in 
accordance  with  the  agreement  or  the 
amount  fixed  by  the  authorized  officer 
within  the  time  allowed  for  payment, 
shall  be  just  cause  for  cancellation  of 
any  rights  or  interests  in  the  lands  ac¬ 
quired  by  the  applicant  by  reason  of  the 
allowance  of  his  application. 

(b)  Where  part  of  the  leased  lands  are 
disposed  of  as  provided  by  this  section, 
the  subsequent  annual  rental  charges 
will  be  reduced  proportionately  to  reflect 
the  loss  of  the  lands  from  the  leasehold. 
Such  reduced  rentals  shall  apply  to  ren¬ 
tals  for  the  lease  years  commencing 
subsequent  to  the  notice  of  such 
reduction. 

(c)  The  holder  of  a  grazing  lease  shall 
be  compensated,  for  the  loss  resulting 
from  the  use  of  lands  embraced  in  the 
lease  for  war  or  national  defense  pur¬ 


poses,  in  an  amount  determined  to  be 
fair  and  reasonable  and  to  be  paid  by  the 
head  of  the  department  or  agency  of  the 
Federal  Government  making  such  use. 

§  160.13  Access  to  leased  lands;  tem¬ 
porary  closing  of  leased  area,  (a)  The 
issuance  of  a  grazing  lease  does  not  alter 
or  restrict  the  right  of  access  across  the 
leased  lands  by  licensed  hunters  or  fish¬ 
ermen  or  restrict  their  right  to  hunt  and 
fish  on  such  lands  in  accordance  with  the 
laws  of  the  United  States  or  of  the  state 
in  which  the  lands  are  located,  nor  may 
the  lessee  interfere  with  such  rights. 
Nor  shall  such  lease  restrict  or  limit 
prospecting,  locating,  developing,  min¬ 
ing  or  patenting  the  mineral  resources 
in  the  leased  lands;  miners,  prospectors 
and  mineral  lessees  of  the  United  States 
and  all  other  authorized  persons  shall  be 
entitled  to  enter  the  leased  lands. 

(b)  The  authorized  officer  may  close 
temporarily  to  grazing  portions  of  the 
leased  lands  whenever,  because  of  de¬ 
pletion  of  the  vegetal  cover  due  to 
drought,  epidemic,  fire,  or  any  other 
cause,  such  action  is  necessary  to  restore 
the  forage  on  the  range  to  its  normal 
condition.  Such  temporary  closing  will 
not  operate  to  exclude  such  lands  from 
the  lease. 

§  160.14  Rentals,  refunds,  (a)  The 
lessee  shall  pay  the  lease  rental  in  the 
amount  and  manner  specified  in  the 
lease.  The  rental  shall  be  computed  in 
conformity  with  the  following  rate  tabu¬ 
lations,  unless  for  sufficient  reasons  a 
different  rate  is  authorized  by  the  Di¬ 
rector: 


Grazing  Rental  Rate  Tabulation 


Estimated  grazing  capacity  in 
acres  per  animal  unit  month 

Estimated 
grazing 
capacity  in 
animal  units 
year  long 
per  section 

Yearly 
lease- 
rate  per 
aero 

107.00 . . . 

0.  5 

$0. 001 
.002 
.  003 
.  004 

53.00 . 

1.0 

3t>  m 

1.5 

2.0 

27.00 . 

21.00 . . . . 

2.  5 

.006 

18.00 . 

3.0 

.007 

15.00 . _ 

3.  5 

.  008 

13.00 . 

4.0 

.009 

12.00 . . . . 

4.  5 

.010 

11.00 . . . 

5.0 

.oil 

9.00 . . . 

6.0 

.013 

7.50 . 

7.0 

.016 

6.50. . 

8.0 

.018 

6.00 . . . 

9.0 

.020 

5.50 . . . 

10.0 

.022 

5.00 . . . 

11.0 

.  024 

4.50 . . 

12.0 

.027 

4.00 . . . . 

13.0 

.030 

3.75 . 

14.0 

.032 

3.50 . . 

15.0 

.034 

3.25 . 

16.0 

.037 

3.00 . . 

17.0 

.040 

2.75 . 

19.0 

.044 

2.50 . 

21.0 

.048 

2.25 . 

24.0 

.053 

2.00 . 

27.0 

.060 

1.75 . 

30.0 

.069 

1  50 . . . 

36.0 

.080 

1.25 . 

43.0 

.096 

1.00 . 

63.0 

.  120 

0.50 . 

107.0 

.240 

O  25  _ 

213.0 

.480 

One  cow  or  one  horse  or  five  sheep  or 
five  goats  constitute  one  animal  unit. 
The  rental  charge  will  not  in  any  case  be 
fixed  at  less  than  $1.00  per  annum.  The 
rental  may  be  adjusted  to  reflect 
changes  in  approved  rates  at  the  end  of 
each  three-year  period  to  apply  to  the 
rental  charges  for  the  next  three -year 
period. 
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(b)  No  refund  of  rentals  properly  paid 
In  accordance  with  these  regulations  and 
the  terms  of  the  lease  will  be  made  be¬ 
cause  of  a  failure  to  use  the  grazing 
privileges  granted  by  the  lease,  except 
that  during  periods  of  range  depletion 
due  to  severe  drought  or  other  natural 
causes  or  in  case  of  a  general  epidemic 
of  disease  during  the  life  of  the  lease  the 
Secretary  of  the  Interior  will  in  his  dis¬ 
cretion  remit,  refund,  reduce  in  whole 
or  in  part,  or  postpone  the  payment  of 
rentals  for  such  period  of  depletion  or 
general  epidemic. 

(Sec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a) 

§  160.15  Term  of  lease.  A  lease  may 
be  issued  for  a  period  of  not  more  than 
10  years.  Renewals  may  be  for  periods 
of  not  more  than  10  years,  upon  such 
terms  and  conditions  as  may  then  be 
prescribed. 

§  160.16  Application  for  renewals. 
An  application  for  renewal  of  lease 
should  be  executed  and  filed  in  triplicate 
on  the  combined  application  and  lease 
form  (4-721)  at  least  90  days  prior  to 
the  expiration  of  the  lease.  The  appli¬ 
cation  may  also  include  a  request  for 
the  consolidation  of  other  outstanding 
grazing  leases  held  by  the  lessee.  Such 
application  does  not  confer  on  the  lessee 
any  preference  right  to  a  renewal  but 
will,  howevef,  authorize  the  exclusive 
grazing  use  of  the  lands  by  the  lessee  in 
accordance  with  the  provisions  of  the 
lease  pending  final  action  on  the  appli¬ 
cation  for  renewal. 

§  160.17  Construction  and  mainte¬ 
nance  of  improvements — (a)  Permit  re¬ 
quired.  After  the  issuance  of  a  lease, 
the  lessee  may  fence  the  lands  or  any 
part  thereof,  develop  water  by  wells, 
tanks,  water  holes,  or  otherwise,  and 
make  or  construct  other  improvements 
>for  grazing  or  stock  raising  purposes,  so 
long  as  such  improvements  do  not  im¬ 
pair  the  value  of  the  lands  or  interfere 
w  ith  other  uses :  Provided,  That  a  permit 
or  cooperative  agreement  is  obtained 
under  the  procedure  set  forth  in  this 
section.  The  lessee  w’ill  be  required  to 
comply  with  the  provisions  of  the  laws 
of  the  state  in  which  the  leased  lands 
are  located  with  respect  to  the  cost  and 
and  maintenance  of  fences. 

(b)  Applications  for  permits  and  co¬ 
operative  agreements.  Applications  for 
permits,  cooperative  agreements,  or  ar¬ 
rangements  to  construct  and  maintain 
range  improvements  shall  set  forth  the 
location  of  such  improvements  by  legal 
subdivision  of  the  public  land  survey, 
the  necessity,  use,  cost,  and  description 
of  such  improvements,  item  by  item, 
shall  designate  the  time  and  manner  of 
their  construction,  the  period  of  use,  the 
method  of  operation,  protection,  repair, 
removal,  or  other  disposition,  and  shall 
include  any  other  pertinent  information. 
When  necessary  to  explain  properly  the 
improvements  and  matters  connected 
therewith,  the  application  shall  be  ac¬ 
companied  by  a  sketch  of  the  improve¬ 
ments  with  specifications  and  a  map 
showing  the  location  of  the  improve¬ 
ments.  Applications  for  a  permit  shall 
be  made  on  Form  4-1115  and  shall  be 
filed  in  triplicate  with  the  signing  officer. 


Application  for  a  cooperative  agreement 
shall  be  made  on  Form  4-1119. 

(c)  Action  on  the  application.  Action 
will  be  taken  on  the  application  by  the 
authorized  officer.  If  the  application  is 
approved,  the  authorized  officer  will  is¬ 
sue  a  permit  or  enter  into  a  cooperative 
agreement  for  the  construction  and 
maintenance  of  the  improvements  which 
have  been  approved. 

§  160.18  Removal  of  improvements. 
(a)  Upon  the  expiration  of  the  lease  or 
its  earlier  termination,  the  signing  officer 
may  in  his  discretion  and  upon  written 
application  filed  by  the  lessee  not  more 
than  30  days  after  date  of  such  expira¬ 
tion  or  termination,  require  a  proposed 
subsequent  lessee,  prior  to  the  execution 
of  a  new  lease,  to  agree  to  compensate 
the  lessee  for  any  grazing  improvements 
of  a  permanent  nature  that  have  been 
placed  upon  the  leased  lands  under  au¬ 
thority  of  a  section  15  lease  executed 
prior  to  November  4,  1948,  or  thereafter, 
under  a  permit  issued  under  §  160.17  (b). 
The  amount  of  such  compensation  shall 
be  determined  in  accordance  with  the 
procedure  set  forth  in  §  160.12.  The  fail¬ 
ure  of  the  subsequent  lessee  to  pay  the 
lessee  in  accordance  with  such  agree¬ 
ment  shall  be  just  cause  for  cancellation 
of  the  subsequent  lessee’s  lease. 

(b)  The  lessee  will  be  allowed  three 
months  from  the  date  of  expiration  or 
termination  of  the  lease  wdthin  which  to 
remove  such  improvements  as  are  not 
disposed  of  in  the  manner  set  forth 
above;  if  not  removed  or  otherwise  dis¬ 
posed  of  within  the  said  period,  such  im¬ 
provements  shall  become  the  property 
of  the  United  States.  No  improvements 
may  be  removed  at  any  time  the  lessee  is 
in  default  with  respect  to  the  lease. 

§  160.19  Cancellation  of  lease.  If 
one  lessee  shall  fail  to  comply  with  any  of 
the  provisions  of  the  regulations  in  this 
part  or  of  the  lease  and  such  default 
shall  continue  for  30  days  after  service 
of  written  notice  thereof,  or  if  the  lease 
was  issued  improperly  through  error 
with  respect  to  a  material  fact  or  facts, 
the  lease  may  be  terminated  and  can¬ 
celed  by  the  authorized  officer. 

§  160.20  Inspection  of  leased  premises. 
The  land  described  in  the  lease  shall  be 
subject  to  inspection  at  all  reasonable 
times  by  duly  authorized  representatives 
of  the  Department  of  the  Interior.  Other 
Federal  agents,  as  wTell  as  game  wardens, 
shall  be  permitted  access  to  the  lands  in 
connection  with  necessary  official  busi¬ 
ness. 

§  160.21  Assignment  of  lease ;  sub¬ 
leases.  No  part  of  the  leased  lands  may 
be  subleased.  The  lessee  may  assign  the 
lease  only  with  the  consent  of  the  sign¬ 
ing  officer.  The  proposed  assignment 
must  be  filed  with  the  signing  officer 
within  90  days  from  date  of  its  execu¬ 
tion,  and  shall  contain  all  the  terms  and 
conditions  agreed  upon  between  the  par¬ 
ties,  and  the  assignee’s  agreement  to  be 
bound  by  the  terms  of  the  lease,  together 
with  triplicate  copies  of  the  combined 
application  and  lease  form  (4-721)  prop¬ 
erly  executed  by  the  assignee,  setting 
forth  all  the  data  required  thereby.  No 
assignment  will  be  recognized  nor  will 


it  confer  on  the  assignee  any  rights  to 
the  leased  area  until  a  lease  therefor 
is  issued  to  him. 

§  160.22  Pledge  of  leases  as  security 
for  loans;  applications  for  extension  of 
lease  by  borrower-lessee,  (a)  A  lease 
may  be  pledged  as  security  for  a  loan 
of  $500  or  more  from  a  lending  agency  if 
the  loan  is  for  the  purpose  of  furthering 
the  lessee’s  livestock  operations.  Before 
a  loan  is  made,  the  lending  agency  may 
ascertain  from  the  authorized  officer  the 
status  of  the  grazing  lease  and  other 
pertinent  information  relating  thereto. 

(b)  An  application  by  a  borrower- 
lessee  for  an  extension  of  the  lease  terra 
should  be  executed  and  filed  in  tripli¬ 
cate  on  combined  application  and  lease 
form  (4-721).  When  it  appears  that 
such  extension  will  be  in  accordance 
with  applicable  law  and  not  contrary  to 
the  public  interest,  the  authorized  officer 
in  his  discretion  may  extend  the  lease 
for  a  period  not  to  exceed  10  years  from 
the  date  of  the  loan,  subject  to  such  terms 
and  conditions  as  are  then  provided  by 
the  regulations  in  this  part,  and  by  the 
authorized  officer. 

(c)  If  the  property  of  the  lessee  which 
was  the  basis  for  the  granting  of  a  pref¬ 
erence  right  is  acquired  by  the  lending 
agency  through  foreclosure  or  otherwise, 
such  agency  or  its  occupants  of  the  prop¬ 
erty  or  a  purchaser  of  the  property  from 
the  agency,  if  qualified,  may  apply  on 
combined  application  and  lease  form 
(4-721)  to  be  recognized  as  the  new 
lessee.  If,  in  selling  the  property,  the 
lending  agency  takes  back  a  mortgage 
on  the  property,  the  agency  will  receive 
the  same  consideration  as  in  the  case  of 
an  original  loan. 

(d  >  Where  a  lending  agency  files  in 
the  office  of  the  authorized  officer  notice 
that  it  has  made  a  loan  and  has  ac¬ 
cepted  a  grazing  lease  as  security  there¬ 
for,  in  conformity  with  the  provisions  of 
this  section,  such  agency  will  be  advised 
of  any  action  taken  affecting  the  lease. 

§  160.23  Appeals.  An  appeal  from 
any  decision  rendered  may  be  taken  to 
the  Director  and  the  Secretary,  in 
accordance  with  the  Rules  of  Practice 
(Part  221  of  this  chapter). 
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Thursday,  December  23,  1954 

Acthoritt:  §§  161.1  to  161.17  issued  under 
sec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a. 

§  161.1  Introductory ;  basic  policy  and 
plan  of  administration — (a)  Purposes ; 
general  requirements.  Grazing  districts 
will  be  administered  to  conserve  and  reg¬ 
ulate  the  public  grazing  lands,  to  stabi¬ 
lize  the  livestock  industry  dependent 
upon  them,  and  in  aid  thereof  to  promote 
the  proper  use  of  the  privately  controlled 
lards  and  waters  dependent  upon  those 
public  grazing  lands.  In  furtherance  of 
these  objectives,  grazing  privileges  will 
be  granted  with  a  view  to  the  protection 
of  those  livestock  operations  that  are 
recognized  as  established  and  continuing 
and  which  normally  involve  the  substan¬ 
tial  use  of  the  public  range  in  a  regular, 
continuing  manner  each  year.  To  pro¬ 
mote  the  highest  use  of  the  public  lands 
within  grazing  districts  which  have 
been  or  hereafter  are  established,  posses¬ 
sion  of  sufficient  land  or  water  to  insure 
a  year-round  operation  for  a  certain 
number  of  livestock  in  connection  with 
the  use  of  the  public  domain  will  be 
required  of  all  users. 

(b)  Preference  applicants.  Prefer¬ 
ence  in  the  granting  of  grazing  privileges 
will  be  given  to  those  applicants  within  or 
near  a  district  who  are  landowners  en¬ 
gaged  in  the  livestock  business,  bona  fide 
occupants  or  settlers,  or  owners  of  water 
or  water  rights,  as  may  be  necessary  to 
permit  the  proper  use  of  lands,  water,  or 
water  rights  owned,  occupied,  or  leased 
by  them.  When  the  demands  of  all  such 
preference  applicants  cannot  be  satisfied, 
prior  consideration  will  be  given  appli¬ 
cants  in  the  manner  provided  in  this 
part.  Provision  will  be  made  for  other 
applicants  so  far  as  Federal  range  re¬ 
mains  available. 

(c)  Permits;  temporary  licenses;  ter¬ 
mination;  revocation.  Permits  within 
the  meaning  of  section  3  of  the  act  may 
be  issued  as  soon  as  the  necessary  data 
can  be  obtained  or  after  agreements  as  to 
the  extent  of  their  individual  grazing 
privileges  have  been  reached  by  the  in¬ 
terested  applicants  and  such  agreements 
have  been  reduced  to  writing,  a  recom¬ 
mendation  thereon  made  by  the  advisory 
board,  and  approval  thereof  given  by  the 
range  manager.  No  such  agreement  will 
be  approved  unless  it  appears  that  it  is 
fair  and  that  it  represents  a  substantial 
compliance  with  the  provisons  of  the 
Federal  Range  Code  for  Grazing  Dis¬ 
tricts,  and  no  applicant  shall  be  preju¬ 
diced  by  his  failure  or  refusal  to  enter 
into  such  an  agreement.  During  the 
Period  prior  to  the  issuance  of  permits, 
the  issuance  of  temporary  licenses  will  be 
continued.  Upon  the  issuance  of  a  per¬ 
mit  within  any  district  or  portion  thereof, 
amy  outstanding  license  or  part  thereof 
*hich  has  been  granted  on  the  basis  of 
the  qualifications  on  which  the  permit  is 
based  will  be  terminated.  Licenses  and 
Permits  will  be  revocable  for  violations 
of  the  terms  thereof  or  for  a  violation  of 
any  provision  of  the  Federal  Range  Code 
for  Grazing  Districts,  as  provided  in  this 
Part. 

§  161.2  Definitions.  Wherever  used 
|n  rules,  instructions,  or  interpretations 
issued  by  the  Bureau  of  Land  Manage¬ 
ment,  unless  the  context  otherwise  re¬ 
quires: 
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(a)  The  “act”  means  the  Taylor  Graz¬ 
ing  Act  of  June  28,  1934  (48  Stat.  1269; 
43  U.  S.  C.  315— 315m,  315n— 315o-l) , 
and  all  amendments  thereto. 

(b)  The  “Federal  Range  Code  for 
Grazing  Districts”  means  all  of  the  rules 
and  regulations  pertaining  to  the  admin¬ 
istration  of  grazing  districts. 

(c)  “Federal  range”  means  land 
owned,  leased,  or  otherwise  controlled 
by  the  United  States  and  administered 
by  the  Bureau  of  Land  Management: 
Provided,  That  land  under  the  control  of 
another  agency  and  administered  by  the 
Bureau  of  Land  Management  under  co¬ 
operative  agreement  may  be  excluded 
from  the  scope  of  this  definition  by  the 
agreement. 

(d)  “Property”  means  privately  owned 
or  controlled  land  or  water  used  in  range 
livestock  operations. 

(e)  “Base  property”  means  property 
used  for  the  support  of  the  livestock  for 
which  a  grazing  privilege  is  sought  and 
on  the  basis  of  which  the  extent  of  a 
license  or  permit  is  computed. 

(f)  “Forage  land”  means  land  the 
principal  use  of  which  is  the  production 
of  natural  or  cultivated  feed  for  livestock. 

(g)  “Land  dependent  by  use”  means 
forage  land  which  is  of  such  character 
that  the  conduct  of  an  economic  live¬ 
stock  operation  requires  the  use  of  the 
Federal  range  in  connection  with  it  and 
which,  in  the  5-year  period  immediately 
preceding  June  28,  1934  (referred  to  in 
this  part  as  the  “priority  period”),  was 
used  as  a  part  of  an  established,  perma¬ 
nent,  and  continuing  livestock  operation 
for  any  two  consecutive  years  or  for  any 
three  years  in  connection  with  substan¬ 
tially  the  same  part  of  the  public  domain, 
now  part  of  the  Federal  range,  except 
that  in  any  area  placed  within  a  grazing 
district  after  June  28,  1938,  or  in  any 
area  added  to  any  existing  grazing  dis¬ 
trict  after  that  date,  the  priority  period 
shall  be  the  five  years  immediately  pre¬ 
ceding  the  date  of  the  order  establishing 
such  district  or  effecting  such  addition, 
as  the  case  may  be:  Provided,  That  in 
any  case  in  which  a  livestock  operation 
used  a  base  property  or  properties  dur¬ 
ing  the  priority  period  in  such  manner 
as  would,  in  the  absence  of  other  factors, 
serve  to  invest  the  property  with  the  at¬ 
tribute  of  dependency  by  use,  but  such 
livestock  operation  subsequently  ceased 
using  such  property  or  properties  and 
used  other  base  property  or  properties  in 
such  manner  as  to  invest  them  also  with 
dependency  by  use,  only  the  latter  prop¬ 
erty  or  properties  shall  be  considered  as 
dependent  by  use  unless  the  former  are 
dependent  by  use  by  reason  of  use  by 
another  livestock  operation:  Provided 
further,  That  in  no  event  shall  any  land 
be  considered  as  dependent  by  use  un¬ 
less  offered  as  base  property  in  an  ap¬ 
plication  for  a  grazing  license  or  permit 
within  one  year  from  the  date  when  the 
public  land  used  in  creating  the  depend¬ 
ency  by  use  first  became  a  part  of  a  graz¬ 
ing  district,  except  that  in  cases  in  which 
the  lands  used  in  creating  dependency 
by  use  of  a  base  property  became  a  part 
of  a  grazing  district  prior  to  June  28, 
1938,  such  base  property  shall  not  be 
considered  as  dependent  by  use  unless 
offered  in  an  application  for  a  grazing 
license  or  permit  filed  prior  to  said  date. 


The  extent  of  the  dependency  by  use 
of  land  shall  be  subject  to  the  following: 

( 1 )  The  dependency  by  use  in  no  event 
shall  exceed  the  average  annual  amount 
of  forage  that  was  customarily  and  prop¬ 
erly  utilized  by  the  livestock  operation 
during  the  priority  period  on  that  part 
of  the  public  lands  which,  at  the  time  of 
the  issuance  of  the  license  or  permit,  is 
Federal  range. 

(2)  In  the  event  that  the  area  of  Fed¬ 
eral  range  which  was  used  in  creating 
the  dependency  by  use  is  diminished  by 
withdrawal,  appropriation,  selection,  or 
otherwise,  the  dependency  by  use  shall 
diminish  proportionately. 

*  (3)  Whenever  dependency  by  use  of 
more  than  one  base  property  was  created 
by  the  use  of  all  or  a  part  of  certain  range 
which  was  used  jointly  or  at  different 
seasons  of  the  year  by  one  or  more  other 
livestock  operations  in  such  a  manner  as 
to  invest  another  base  property  or  prop¬ 
erties  with  the  attribute  of  dependency 
by  use,  the  relative  dependency  by 
use  of  each  of  the  properties  shall  be 
proportionate  to  the  average  annual  use 
made  of  the  range  by  each  of  the 
operations. 

(h)  “Land  dependent  by  location” 
means  forage  land  which  is  so  situated 
and  of  such  character  that  it  can  prop¬ 
erly  be  used  as  a  base  for  an  economic 
livestock  operation  utilizing  the  forage 
resources  of  the  Federal  range. 

(i)  “Animal-unit  month,”  as  applied 
to  lands  that  are  base  properties,  means 
the  amount  of  natural  or  cultivated  feed 
necessary  for  the  complete  sustenance 
of  one  cow  for  a  period  of  one  month; 
as  applied  to  Federal  range,  it  means 
that  amount  of  grazing  privileges  rep¬ 
resented  by  the  grazing  of  one  cow  for 
a  period  of  one  month.  For  the  pur¬ 
pose  of  this  definition,  one  cow  will  be 
considered  the  equivalent  of  one  horse 
or  five  sheep  or  five  goats. 

(j)  “Carrying  capacity”  means  the  to¬ 
tal  animal-unit  months  of  forage  avail¬ 
able  from  a  tract  or  tracts  of  forage 
land  during  a  given  period. 

(k)  “Full-time  water”  means  water 
which  is  suitable  for  consumption  by 
livestock  and  available,  accessible,  and 
adequate  for  a  certain  number  of  live¬ 
stock  during  those  months  in  the  year 
for  which  the  range  is  classified  as  suit¬ 
able  for  use.  Such  water  may  be  from 
one  source  or  may  be  the  aggregate 
amount  available  from  several  sources. 

(l)  “Prior  water”  is  water  which,  dur¬ 
ing  all  or  a  substantial  part  of  the  five- 
year  period  immediately  preceding  June 
28,  1934  (referred  to  in  this  part  as  the 
“priority  period”),  was  used  to  service 
certain  public  range  within  the  service 
area  of  the  water  for  a  livestock  opera¬ 
tion  that  was  established,  permanent, 
and  continuing,  and  which,  during  the 
period  of  such  use,  normally  involved 
the  grazing  of  livestock  on  the  same 
areas  of  public  land  for  a  certain  period 
or  periods  of  each  year,  except  that  in 
any  area  placed  within  a  grazing  district 
or  added  to  an  existing  district  after 
September  23,  1942,  the  priority  period 
shall  be  the  five-year  period  immediately 
preceding  the  date  of  the  order  estab¬ 
lishing  such  district  or  effecting  such  ad¬ 
dition,  as  the  case  may  be:  Provided, 
That  in  any  case  in  which  a  livestock 
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operation  used  a  water  or  waters  during 
the  priority  period  in  such  manner  as 
would,  in  the  absence  of  other  factors, 
serve  to  invest  such  water  with  the  at¬ 
tribute  of  priority,  but  such  livestock 
operations  subsequently  ceased  using 
such  water  or  waters  and  used  other 
water  or  waters  in  such  manner  as  to 
invest  them  also  with  priority,  only  the 
latter  water  or  waters  shall  be  con¬ 
sidered  as  prior  unless  the  former  are 
prior  because  of  use  by  another  livestock 
operation:  Provided  further.  That  in  no 
event  shall  any  water  be  considered  as 
prior  unless  offered  as  base  property  in 
an  application  for  a  grazing  license  or 
permit  filed  within  one  year  after  the 
public  lands  which  were  used  in  creating 
the  priority  first  became  a  part  of  a 
grazing  district,  except  that  in  cases 
wherein  such  lands  became  a  part  of  a 
grazing  district  more  than  one  year  prior 
to  March  16,  1942,  a  water  shall  not  be 
considered  as  prior  unless  offered  in  an 
application  filed  prior  to  that  date. 

The  extent  of  the  priority  of  water 
shall  be  subject  to  the  following: 

(1)  The  priority  in  no  event  shall  ex¬ 
ceed  the  average  annual  amount  of  for¬ 
age  that  was  customarily  and  properly 
utilized  by  the  livestock  operation  dur¬ 
ing  the  priority  period  on  that  part  of 
the  lands  within  the  service  area  which, 
at  the  time  of  the  issuance  of  the  license 
or  permit,  is  Federal  range. 

(2)  In  the  event  that  the  area  of  Fed¬ 
eral  range  which  was  used  in  creating 
the  priority  is  diminished  by  withdrawal, 
appropriation,  selection,  or  otherwise, 
the  priority  of  the  water  shall  diminish 
proportionately. 

(m)  “Service  area”  means  the  area 
that  can  be  properly  grazed  by  livestock 
watering  at  a  certain  water.  In  deter¬ 
mining  such  area,  natural  and  cultural 
barriers,  recognized  habits  of  livestock, 
proper  livestock  practices  and  range 
management  factors,  will  be  considered. 

(n)  “Free-use  applicant”  means  an 
applicant  who  resides  in  the  immediate 
neighborhood  of  Federal  range  and  who 
owns  livestock  kept  for  domestic  pur¬ 
poses.  “Livestock  kept  for  domestic  pur¬ 
poses”  means  livestock  whose  products 
are  consumed  or  whose  work  is  used  di¬ 
rectly  and  exclusively  by  the  family  of 
the  applicant. 

§  161.3  Qualifications  of  applicants — 

(a)  Definition  of  qualifications.  An  ap¬ 
plicant  for  a  grazing  license  or  permit 
is  qualified  if  engaged  in  the  livestock 
business  and: 

(1)  Is  a  citizen  of  the  United  States, 
or 

(2)  Has  filed  a  declaration  of  inten¬ 
tion  to  become  a  citizen:  Provided,  That 
an  applicant  who  has  filed  such  declara¬ 
tion  but  has  not  filed  a  petition  for  nat¬ 
uralization  before  a  court  of  competent 
jurisdiction  within  seven  years  from  the 
date  of  filing  the  declaration  or,  having 
filed  such  petition,  has  failed  to  attain 
citizenship  within  a  reasonable  time 
thereafter  and  is  unable  to  show  any 
satisfactory  reason  for  such  failure,  shall 
be  disqualified  to  receive  a  license  or  per¬ 
mit  or  any  renewal  thereof  until  he  has 
actually  attained  citizenship,  and  any  ex¬ 
isting  license  or  permit  held  by  such  per¬ 
son  shall  become  void  at  the  end  of  the 


grazing  season  during  which  the  disqual¬ 
ification  arises,  or 

(3)  Is  a  group,  association,  or  corpo¬ 
ration  which  is  authorized  to  conduct 
business  under  the  laws  of  the  State  in 
which  the  grazing  privileges  sought  are 
to  be  exercised,  and  the  controlling  in¬ 
terest  in  which  is  vested  in  a  citizen  or 
citizens  or  persons  who  would  be  qualified 
as  individual  applicants  under  subpara¬ 
graph  (2)  of  this  paragraph. 

(b)  Effect  of  disqualification  arising 
through  operation  of  law.  Notwith¬ 
standing  the  above  provisions  of  this  sec¬ 
tion,  the  acquisition  of  rights  in  base 
property  by  an  unqualified  applicant 
through  operation  of  law  or  testamentary 
disposition  will  not  affect  any  outstand¬ 
ing  license  or  permit,  or  preclude  the  is¬ 
suance  or  renewal  of  a  license  or  permit, 
to  the  extent  based  on  such  property,  for 
a  period  of  two  years  after  such  acquisi¬ 
tion. 

§  161.4  Classification  of  base  proper¬ 
ties.  For  the  purpose  of  determining  the 
proper  use  of  the  base  properties  of  all 
applicants  and  their  relative  dependence 
upon  the  Federal  range,  land  and  water 
conditions  and  other  factors  affecting 
livestock  operations  in  the  area  will  be 
considered  and  determined  according  to 
customary  use  and  best  practices  for 
good  range  management.  Base  proper¬ 
ties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner: 

Class  1.  Land  dependent  by  use,  or 
full-time  prior  water. 

Class  2.  Land  dependent  by  location, 
or  full-time  water. 

§  161.5  Rating  and  classification  of 
Federal  range — (a)  Carrying  capacity; 
seasons  and  maximum  annual  period  of 
use.  For  the  purpose  of  stabilizing  the 
livestock  industry,  determining  the 
proper  use  of  the  Federal  range,  and 
other  purposes,  the  carrying  capacity  of 
each  administrative  unit  or  area  in  a 
grazing  district  will  be  rated,  and  each 
will  be  classified  for  the  proper  season, 
or  seasons,  if  necessary,  of  its  use  and 
for  the  maximum  period  of  time  for 
which  any  licensee  or  permittee  will  be 
allowed  to  use  the  Federal  range  lying 
therein  during  any  one  year. 

(b)  Wildlife;  allowance  for  main¬ 
tenance.  In  each  grazing  district  a  suffi¬ 
cient  carrying  capacity  of  Federal  range 
will  be  provided,  following  consultation 
with  and  the  advice  of  wildlife  interests, 
for  the  maintenance  of  a  reasonable 
number  of  wild  game  animals,  to  use  the 
range  in  common  with  livestock  grazing 
in  the  district. 

(c)  Segregation  of  ranges  for  particu¬ 
lar  kinds  of  livestock.  When  the  proper 
use  of  the  Federal  range  or  an  orderly 
administration  of  the  act  requires  it,  cer¬ 
tain  areas  may  be  designated  for  use  ex¬ 
clusively  by  a  certain  kind  or  class  of 
livestock. 

§  161.6  Issuance  of  licenses  and  per¬ 
mits — (a)  Free-use  licenses  and  per¬ 
mits.  Free-use  licenses  or  permits  first 
will  be  issued  to  free-use  applicants  for 
not  to  exceed  the  number  of  livestock 
kept  for  domestic  purposes.  Such  live¬ 
stock  shall  be  grazed  on  Federal  range 
in  the  immediate  neighborhood  of  the 
residence  of  the  licensee  or  permittee. 


(b)  Regular  licenses  and  permits;  or. 
der  of  issuance;  number  of  livestock. 
Regular  licenses  and  permits  will  be 
issued  to  qualified  applicants  to  the  ex- 
tent  that  Federal  range  is  available  in 
the  following  preference  order  and 
amounts: 

(1)  To  applicants  owning  or  control- 
ling  land  in  class  1,  licenses  or  permits 
to  the  extent  of  the  dependency  by  use 
of  such  land;  to  applicants  owning  or 
controlling  water  in  class  1,  licenses  or 
permits  to  the  extent  of  the  priority  of 
such  water. 

(2)  To  applicants  owning  or  control¬ 
ling  land  or  water  in  class  2,  licenses  or 
permits  for  the  number  of  livestock  for 
which  range  is  available  and  which  can 
be  properly  grazed  in  connection  with  a 
livestock  operation  which  involves  the 
use  of  such  land  or  water. 

(3)  To  other  applicants,  licenses  or 
permits  for  the  number  of  livestock  for 
which  range  is  available  and  which  can 
be  properly  grazed  without  detriment  to 
the  operations  on  the  range  of  applicants 
owning  or  controlling  base  properties  in 
class  1  and  class  2. 

After  licenses  or  permits  have  been 
.issued  on  the  basis  of  the  foregoing,  any 
licensee  or  permittee  may,  within  the  dis¬ 
cretion  of  the  range  manager,  and  on 
written  order  by  him,  be  allowed  to  use 
the  amount  of  Federal  range  grazing 
privileges  represented  by  his  license  or 
permit  over  any  period  of  time  within 
the  season  or  seasons  for  which  the  Fed¬ 
eral  range  is  classified  as  proper  for  use: 
Provided, 

(i)  Such  period  does  not  exceed  the 
maximum  period  of  time  for  which  any 
licensee  or  permittee  is  allowed  to  use 
the  Federal  range  during  any  one  year; 

(ii)  The  number  of  animal-unit 
months  of  Federal  range  to  be  utilized 
is  not  thereby  increased; 

(iii)  Such  use  will  not  be  detrimental 
to  the  Federal  range;  and 

(iv)  Such  use  will  not  adversely  affect 
other  licensees  or  permittees. 

(c)  Terms  and  conditions.  The  issu¬ 
ance  and  continued  effectiveness  of  all 
regular  licenses  and  permits  will  be  sub¬ 
ject  to  the  following  conditions  and  re¬ 
quirements: 

(1)  No  license  or  permit  will  be  issued 
to  any  applicant  unless  he  is  able  to  show 
that  he  possesses  adequate  feed  to  sup¬ 
port  his  licensed  or  permitted  livestock 
during  the  period  of  time  for  which  they 
are  to  be  off  the  Federal  range. 

(2)  No  license  or  permit  will  provide 
for  the  grazing  of  livestock  of  the  Fed¬ 
eral  range  during  that  part  or  parts  of 
the  year  for  which  the  Federal  range 
has  not  been  classified  as  proper  for  use. 

(3)  No  license  or  permit  will  confer 
grazing  privileges  in  excess  of  the  carry¬ 
ing  capacity  of  the  range  to  be  used. 

(4)  So  far  as  consistent  with  proper 
range  practices,  licenses  and  permits  will 
confer  grazing  privileges  on  the  range 
lands  which  were  used  in  creating  the 
dependency  by  use  or  priority  of  the 
base  properties  involved. 

(5)  Upon  the  diminution  of  the  Fed¬ 
eral  range  to  be  used  under  any  license 
or  permit  due  to  withdrawal  appropria¬ 
tion,  selection,  or  otherwise,  the  license 
or  permit  may  be  reduced  propor¬ 
tionately. 
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(6)  If  at  any  time  during  the  life  of 
8  license  or  permit  the  holder  thereof 
ceases  to  make  substantial  use  of  his 
base  property  in  connection  with  his 
vear-round  livestock  operation,  the  li¬ 
cense  or  permit  will  be  subject  to  a  pro¬ 
portionate  reduction. 

(7)  If  at  any  time  during  the  life  of 
a  license  or  permit  the  holder  thereof 
loses  ownership  or  control  either  of  all 
or  a  part  of  his  base  property  or  of 
all  or  a  part  of  such  other  lands  or  graz¬ 
ing  privileges  as  are  necessary  to  his 
year-around  livestock  operation,  and 
fails  within  a  reasonable  time,  as  directed 
by  the  range  manager  after  submission  of 
the  matter  to  the  advisory  board  for 
recommendation,  to  obtain  ownership  or 
control  of  other  base  property,  lands  or 
grazing  privileges  sufficient  to  insure 
such  a  year-round  operation,  the  license 
or  permit  will  be  subject  to  a  propor¬ 
tionate  reduction. 

(8)  In  the  event  of  range  depletion 
resulting  from  drought  or  other  causes, 
the  grazing  privileges  that  may  be  exer¬ 
cised  under  any  license  or  permit  may  be 
reduced  in  whole  or  in  part,  and  for  such 
period  of  time  as  may  be  necessary. 

(9)  In  the  event  of  failure  for  any  two 
consecutive  years  either  to  offer  a  base 
property  in  an  application  for  a  license 
or  permit,  or  to  accept  a  license  or  per¬ 
mit  offered  pursuant  to  such  an  applica¬ 
tion,  such  base  property  will  lose  its  de¬ 
pendency  by  use  or  priority. 

(10)  The  failure  for  any  two  consecu¬ 
tive  years  to  make  substantial  use  of  the 
grazing  privileges,  authorized  under  an 
accepted  license  or  permit,  may  result 
in  the  loss  of  the  dependency  by  use  or 
priority  of  the  base  property  in  propor¬ 
tion  to  the  failure  to  use  such  license 
or  permit. 

(11)  Non  use,  in  whole  or  in  part,  of 
a  license  or  permit  may  be  authorized 
by  the  range  manager  upon  application 
by  the  licensee  or  permittee,  after  refer¬ 
ence  to  the  advisory  board  for  recom¬ 
mendation,  for  the  following  reasons: 
Conservation  and  protection  of  the  Fed¬ 
eral  range,  annual  fluctuations  in  live¬ 
stock  operations,  or  financial  or  other 
reasons  beyond  the  control  of  the  li¬ 
censee  or  permittee. 

(12)  A  revocation  of  a  license  or  per¬ 
mit  because  of  a  violation  of  any  of  the 
provisions  of  the  Federal  Range  Code  for 
Grazing  Districts  may  result  in  the  loss 
of  the  dependency  by  use  or  priority  of 
the  base  property  upon  which  the  license 
or  permit  is  based. 

(13)  In  order  to  stabilize  livestock 
operations  dependent  upon  the  Federal 
range,  no  readjudication  of  any  license 
or  permit  will  be  made  on  the  claim  of 
any  applicant  or  intervener  with  respect 
to  the  dependency  by  use  or  priority  of 
the  base  property  where  such  qualifica¬ 
tion,  upon  which  the  license  or  permit 
was  issued,  has  been  recognized  for  a  pe¬ 
riod  of  three  years  or  more,  except  in  a 
case  where  such  qualification  would 
otherwise  be  subject  to  adjustment  un¬ 
der  the  provisions  of  this  part. 

id)  Applicants  having  more  than  one 
class  of  property;  reductions;  allot¬ 
ments;  agreements.  Nothing  contained 
in  this  section  will  prevent  an  applicant 
who  owns  or  controls  properties  in  more 
than  one  class  from  having  such  prop¬ 


erties  considered  separately  in  the  order 
and  manner  set  forth  in  this  section.  If 
necessary  to  reach  the  carrying  capacity 
of  any  parts  of  the  Federal  range  after 
licenses  or  permits  have  been  issued,  re¬ 
ductions  on  an  equal  percentage  basis 
will  be  imposed  on  licensees  or  permit¬ 
tees  so  far  as  their  grazing  activities  in¬ 
volve  the  use  of  such  parts.  Reductions 
in  all  cases  will  be  made  by  reducing  the 
numbers  of  livestock  or  the  time  on  the 
Federal  range  area  involved,  or  by  both 
methods:  Provided,  That  the  area 
administrator  may  recommend,  for  the 
approval  of  the  Secretary  of  the  Interior, 
a  limit  below  which  no  license  or  permit 
in  that  area  will  be  reduced.  Allotments 
of  Federal  range  will  be  made  to  licensees 
or  permittees  when  conditions  warrant, 
and  divisions  of  the  range  by  agreement 
or  by  former  practice  will  be  respected 
and  followed  where  practicable.  In¬ 
creases  in  carrying  capacity  will  be  par¬ 
ticipated  in  by  existing  licensees  and 
permittees  to  the  extent  of  their  respec¬ 
tive  qualifications.  Licenses  or  permits 
to  use  any  range  available  thereafter 
may  be  granted  to  other  applicants. 

(e)  Administration  of  lands  addition¬ 
ally  available;  preference  right  for  lands 
restored  from  ivithdrawal.  (1)  Any  land 
added  to  a  grazing  district,  or  otherwise 
made  available  for  administration  by  the 
Bureau  of  Land  Management,  by  a  lease 
under  the  Pierce  Act  of  June  23,  1938 
(52  Stat.  1033;  43  U.  S.  C.  315m-l— 
315m-4> ,  the  revocation  of  a  withdrawal, 
or  the  cancellation  of  relinquishment  of 
a  homestead  entry  or  claim,  after  the 
grazing  privileges  in  the  area  embracing 
the  land  have  been  adjudicated,  will  be 
administered  in  accordance  with  cus¬ 
tomary  use  so  far  as  such  administration 
may  be  practicable  and  consistent  with 
good  range  management.  (48  Stat. 
1270;  43  U.  S.  C.  315a,  315b) 

(2)  Where  public  lands  are  restored 
from  withdrawal  and  the  range  manager 
determines  that  the  lands  are  available 
for  grazing  use,  the  party  using  such 
lands  or  part  thereof  for  grazing  pur¬ 
poses  under  authority  of  the  agency 
which  had  jurisdiction  over  the  lands 
immediately  prior  to  their  restoration, 
shall  have  a  superior  preference  to  the 
further  grazing  use  of  such  lands.  The 
preference  right  must  be  asserted  and 
an  application  for  license  or  permit,  on 
Form  1-291  obtainable  from  the  range 
manager,  must  be  filed  with  that  officer 
not  more  than  90  days  after  the  date  of 
signing  of  the  order  of  revocation  of  the 
withdrawal,  or  not  more  than  90  days 
after  the  end  of  the  current  lease  year 
under  which  the  land  is  being  used, 
whichever  is  the  later.  The  application 
must  be  accompanied  by  a  copy  of  the 
prior  lease,  license,  permit  or  other  au¬ 
thority  upon  which  the  preference  claim 
is  based.  The  range  manager  may  issue 
to  such  applicant  an  annual  license  or 
a  term  permit  as  he  shall  determine, 
authorizing  such  grazing  use  subject  to 
the  applicable  regulations  in  this  part. 

(f )  Suspension  of  licenses  and  permits 
under  Soldiers’  and  Sailors’  Civil  Relief 
Act  of  1940.  Any  licensee  or  permittee 
who  enters  military  service,  as  defined 
in  section  101  (1)  of  the  Soldiers’  and 
Sailors’  Civil  Relief  Act  of  1940  (54  Stat. 
1179;  50  U.  S.  C.,  App.,  511  (1),  may 


elect  at  the  beginning  of  or  at  any  time 
during  the  period  of  such  service  to  sus¬ 
pend  his  license  or  permit,  in  whole  or 
in  part,  for  such  period  and  six  months 
thereafter,  subject  to  the  following: 

(1)  The  licensee  or  permittee  shall  file 
with  the  range  manager  an  application, 
in  triplicate,  the  original  of  which  shall 
be  sworn  to  before  a  notary  public  or 
other  officer  authorized  to  administer 
oaths  in  the  State  in  which  the  applicant 
resides,  or  before  the  officer  in  immediate 
command  and  holding  a  commission  in 
the  branch  of  the  Service  in  which  the 
applicant  is  engaged,  which  shall  set 
forth  the  facts  and  circumstances  upon 
which  the  application  for  suspension  of 
the  license  or  permit  is  based.  If  the  ap¬ 
plicant  desires  the  suspension  of  a  license 
cr  permit  in  more  than  one  district  a 
separate  application  shall  be  filed  with 
the  range  manager  for  each  district. 

(2)  Upon  the  approval  of  the  applica¬ 
tion  the  suspension  shall  be  effective  for 
the  period  involved,  unless  sooner  termi¬ 
nated  upon  further  application  to  the 
range  manager  by  the  licensee  or  permit¬ 
tee,  and  no  operations  under  the  license 
or  permit  to  the  extent  suspended  shall 
be  conducted  during  such  period. 

(3)  No  grazing  fees  will  be  assessed 
under  a  license  or  permit  to  the  extent 
and  during  the  period  it  is  suspended  and, 
upon  the  approval  of  an  application  for 
suspension,  any  fees  that  have  been  paid 
for  the  period  of  suspension  will  be  re¬ 
funded  and  any  fees  that  are  or  may 
become  due  for  such  period  will  be 
remitted. 

(4)  A  special  temporary  license,  to  the 
extent  of  any  grazing  privileges  sus¬ 
pended,  may  be  issued  to  another  appli¬ 
cant  for  the  period  of  such  suspension, 
but  upon  the  termination  of  the  suspen¬ 
sion,  either  by  reason  of  the  expiration 
of  the  six  months’  period  following  the 
conclusion  of  the  first  licensee’s  or  per¬ 
mittee’s  military  service  or  by  reason  of 
an  application  by  the  first  licensee  or 
permittee  for  an  earlier  termination,  such 
a  temporary  license  shall  be  revocable  as 
of  the  beginning  of  the  grazing  period 
next  following  the  termination  of  the 
suspension. 

(5)  No  suspension  granted  hereunder 
shall  entitle  a  licensee  or  permittee  to 
any  greater  privileges  subsequently  than 
those  to  which  he  would  have  been  en¬ 
titled  in  the  absence  of  a  suspension. 

(6)  Any  adverse  action  by  the  range 
manager  on  an  application  for  suspen¬ 
sion  or  termination  of  a  license  or  permit 
may  be  appealed  by  the  applicant,  licen¬ 
see,  or  permittee  to  an  examiner  of  the 
Bureau  of  Land  Management,  and  from 
his  decision  to  the  Director  of  the  Bureau 
and  to  the  Secretary  of  the  Interior,  re¬ 
spectively.  The  procedure  in  such  ap¬ 
peals  shall  conform  as  nearly  as  prac¬ 
ticable  to  the  procedure  prescribed  in 
§  161.9. 

§  161.7  Transfers  of  base  properties 
and  licenses  or  permits — (a)  Transfer 
of  base  property;  effect.  A  transfer  of 
a  base  property,  whether  by  agreement, 
operation  of  law,  or  testamentary  dis¬ 
position,  will  entitle  the  transferee,  if 
otherwise  properly  qualified,  to  all  or  to 
such  part  of  a  license  or  permit  as  is 
based  on  the  property  transferred,  and 
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the  original  license  or  permit  will  be 
terminated  or  decreased  by  such  trans¬ 
fer.  In  any  instance  in  which  a  transfer, 
or  a  different  vesting  in  any  manner,  of 
a  leasehold  interest  in  land  may  result 
in  an  interference  with  the  stability  of 
livestock  operations  or  with  proper  range 
management,  such  land  will  lose  its  de¬ 
pendency  by  use  or  dependency  by  loca¬ 
tion,  as  the  case  may  be,  upon  a  finding 
to  that  effect  by  the  authorized  officer, 
after  reference  of  the  matter  to  the 
district  advisory  board  for  its  recom¬ 
mendation. 

<b)  Transfer  of  a  license  or  permit; 
limitations;  effects;  consent  of  owner  or 
encumbrancer.  Upon  application  by  a 
licensee  or  permittee,  and  after  reference 
to  the  advisory  board  for  recommenda¬ 
tion,  the  range  manager  may  allow  a 
license  or  permit  based  on  ownership  or 
control  of  land  to  be  transferred  to  other 
land  or  a  license  or  permit  based  on  own¬ 
ership  or  control  of  water  to  be  trans¬ 
ferred  to  other  water  within  the  same 
service  area:  Provided,  That  such  trans¬ 
fer  will  not  interfere  with  the  stability  of 
livestock  operations  or  with  proper  range 
management  and  will  not  affect  adversely 
the  established  local  economy:  Provided 
further.  That  no  such  transfer  will  be  al¬ 
lowed  without  the  written  consent  of  the 
owner  or  owners  and  any  encumbrancers 
of  the  base  property  from  which  the 
transfer  is  to  be  made,  except  that  when 
the  applicant  for  such  transfer  is  a  lessee 
without  whose  established  livestock  oper¬ 
ations  such  property  would  not  have  de¬ 
pendency  by  use  or  priority,  such  consent 
will  not  be  required.  Upon  the  allowance 
of  a  transfer  under-this  paragraph,  the 
base  property  from  which  the  transfer 
is  made  shall  lose  its  dependency  by  use 
or  priority  to  the  extent  of  the  license 
or  permit  transferred. 

(c)  Transfer  of  dependency  by  use  on 
same  land.  Whenever  a  licensee  or  per¬ 
mittee  owns  or  controls  land  dependent 
by  use  which  has  a  carrying  capacity  in 
excess  of  that  necessary  for  the  support 
of  the  licensed  or  permitted  livestock 
during  that  period  of  the  year  for  which 
they  are  to  be  kept  on  such  land,  the 
excess  land  may  be  disposed  of  or  may 
be  used  for  purposes  other  than  the  sup¬ 
port  of  such  livestock;  upon  application 
by  the  licensee  or  permittee,  and  after 
reference  to  the  advisory  board  for  rec¬ 
ommendation,  the  range  manager  may 
allow  the  dependency  by  use  allocable  to 
such  land  to  be  transferred  to  that  part 
which  continues  to  be  used  for  the  sup¬ 
port  of  such  livestock:  Provided,  That  no 
such  transfer  will  be  allowed  without  the 
written  consent  of  the  owner  or  owners 
and  any  encumbrancers  of  the  land  from 
which  the  transfer  is  to  be  made.  Upon 
the  allowance  of  a  transfer  under  this 
paragraph,  the  land  from  which  the 
transfer  is  made  shall  lose  its  dependency 
by  use. 

§  161.8  Fees;  time  of  payment;  re¬ 
funds — (a)  F fee-use  licenses  and  per¬ 
mits.  No  fee  will  be  charged  for  the 
issuance  of  a  free-use  license  or  permit. 

(b)  Regular  licenses  and  permits. 
Each  regular  licensee  or  permittee  will 
be  charged  for  each  head  of  livestock, 
for  each  month  covered  by  the  license 
or  permit,  a  grazing  fee  for  the  use  of 


RULES  AND  REGULATIONS 

the  range  and  a  range  improvement  fee. 
Range  improvement  fees,  upon  the  rec¬ 
ommendation  of  the  district  advisory 
board  and  approval  of  the  Secretary, 
may  vary  in  accordance  with  the  char¬ 
acter  or  requirements  of  the  various  dis¬ 
tricts  or  portions  thereof.  Grazing  fees 
may  differ  in  any  district  or  unit  thereof 
in  wrhich  the  grazing  capacity  of  the 
Federal  range  is  increased  by  reason  of 
the  addition  of  land  not  owned  by  the 
United  States,  or  by  reason  of  a  coopera¬ 
tive  agreement  or  memorandum  of  un¬ 
derstanding  between  the  Bureau  of  Land 
Management,  and  any  governmental 
agency — State  or  Federal,  or  any  per¬ 
son,  association,  or  corporation.  Graz¬ 
ing  and  range  improvement  fees  will  be 
assessed  on  the  basis  of  semi-monthly 
periods,  beginning  on  the  first  and  six¬ 
teenth  day  of  the  month  and  ending, 
respectively,  on  the  fifteenth  and  the 
last  day  of  the  month.  All  livestock  six 
months  of  age  or  over  and  allowed  on 
the  Federal  range,  will  be  counted  at  any 
point  of  time  during  the  grazmg  period 
as  a  part  of  the  total  number  for  which 
a  license  or  permit  has  been  issued.  No 
grazing  or  range  improvement  fees  will 
be  charged  for  livestock  under  six  months 
of  age.  A  minimum  annual  charge  of 
$1.00  will  be  made  on  all  regular  licenses 
or  permits. 

Note:  In  accordance  with  the  provisions 
of  §  161.8  (b)  of  the  Federal  Range  Code  for 
Grazing  Districts  (Circular  1736,  14  F.  R. 
5509,  September  7,  1949)  notice  is  hereby 
given  that  effective  May  1,  1951,  and  pursuant 
to  the  act  of  June  28,  1934  (48  Stat.  1275),  as 
amended,  a  grazing  fee  of  ten  cents  per  ani¬ 
mal-unit  month  and  a  range  improvement 
fee  of  two  cents  per  animal  unit  month  will 
be  charged  each  regular  licensee  or  permittee 
for  each  month  of  the  grazing  period  covered 
by  the  license  or  permit,  as  follows: 

1.  Grazing  fee — 10  cents  per  head  for  cattle 
and  horses,  2  cents  per  head  for  sheep  and 
goats. 

2.  Range  improvement  fee — 2  cents  per 
head  for  cattle  and  horses,  two-fifths  cent 
per  head  for  sheep  and  goats. 

Provided,  That  as  to  licenses  or  fee  notices 
issued  prior  to  January  15,  1951,  no  increase 
in  fees  shall  be  effected  hereunder  as  to  such 
licenses  or  fee  notices  until  the  next  license 
or  fee  notice  is  issued. 

(c)  Crossing  permits.  Unless  notice  is 
otherwise  given,  a  fee  of  one-half  of  a 
cent  per  head  per  day,  for  cattle  and 
horses,  and  one-tenth  of  a  cent  per  head 
per  day,  for  sheep  and  goats,  will  be 
charged  for  a  crossing  permit,  which  will 
be  issued  upon  application  by  any  person 
showing  the  necessity  of  crossing  the 
Federal  range  for  proper  and  lawful  pur¬ 
poses  :  Provided,  That  in  cases  where  the 
trail  to  be  used  is  so  limited  and  defined 
that  no  material  amount  of  forage  will 
be  consumed  in  transit  the  permit  will 
be  issued  without  charge:  Provided 
further,  That  no  fee  will  be  charged  for  a 
crossing  permit  to  the  extent  that  it  in¬ 
volves  the  use  of  a  stock  driveway  cre¬ 
ated  under  section  10  of  the  stock-raising 
homestead  act  of  December  29,  1916  (39 
Stat.  862;  43  U.  S.  C.  300). 

(d)  Payment  of  fees;  reduction  or  in¬ 
crease  in  numbers;  extension  of  periods 
of  use.  All  fees  for  crossing  permits  shall 
be  paid  at  the  time  of  the  issuance  of 
the  permit.  Payments  of  fees  for  regular 
licenses  or  permits  shall  be  made  prior 


to  the  beginning  of  each  grazing  period 
shown  on  the  license  or  permit.  Licenses 
or  permits  will  be  effective  only  when  all 
fees  due  thereunder  have  been  paid.  No 
license  or  permit  shall  be  issued  or  re¬ 
newed  until  payment  of  all  amounts 
found  to  be  due  to  the  United  States  un¬ 
der  the  Federal  Range  Code  for  Grazing 
Districts  has  been  made.  Upon  applica'. 
tion  by  a  transferee  of  any  property  or 
part  thereof  on  the  basis  of  w  hich  a 
license  or  permit  has  been  issued,  a  new 
license  or  permit  representing  that  part 
of  the  grazing  privileges  to  which  he  may 
thereby  become  entitled  shall  be  issued 
to  him.  In  case  of  such  transfer  the 
transferor  shall  not  be  entitled  to  a  re¬ 
fund  of  any  portion  of  the  fees  that  have 
been  properly  paid  and  that  are  appli¬ 
cable  to  the  period  subsequent  to  the 
transfer. 

( 1 )  A  licensee  or  permittee  will  be  re¬ 
quired  to  make  payment  of  fees  in  ac¬ 
cordance  with  the  terms  of  the  license 
or  permit  unless  he  notifies  the  range 
manager  in  writing,  more  than  thirty  j 
days  before  the  effective  date  of  any 
grazing  period  shown,  that  he  desires  to 
make  temporary  use  of  the  grazing  priv¬ 
ileges  in  a  manner  other  than  that  shown 
in  the  license  or  permit.  Such  change 
will  be  allowed  if  due  to  annual  fluctua¬ 
tions  ordinarily  occurring  in  livestock 
operations  or  to  the  neoessity  of  con¬ 
serving  or  protecting  the  range.  When 
the  requested  change  is  due  to  financial 
reasons,  such  as  foreclosure,  or  other 
reasons  beyond  the  licensee’s  or  permit¬ 
tee’s  control,  it  may  be  granted  for  one 
year  or  longer,  after  reference  to  the 
advisory  board  for  recommendation,  and 
the  approval  of  the  range  manager.  Pee 
notices  in  each  case  will  issue  accord¬ 
ingly. 

(2)  Upon  application  by  a  licensee  or 
permittee,  and  after  reference  to  the  ad¬ 
visory  board  for  recommendation,  the 
range  manager  may  allow  an  extension 
of  the  applicant’s  period  or  periods  of 
use  of  the  Federal  range  during  any  year 
or  season  thereof.  A  receipted  supple¬ 
mental  fee  notice  covering  the  additional 
grazing  privileges  will  constitute  author¬ 
ity  to  use  the  range  for  the  extended 
period. 

(e)  Refunds.  No  refund  of  fees  prop¬ 
erly  paid  will  be  made  because  of  a  fail¬ 
ure  to  use  the  grazing  privileges,  either 
in  whole  or  in  part,  represented  by  a 
license  or  permit,  except  that: 

(1)  During  periods  of  range  depletion 
due  to  severe  drought  or  other  natural 
causes  or  in  case  of  a  general  epidemic 
of  disease  during  the  life  of  a  license  or 
permit,  the  Secretary  of  the  Interior  will 
in  his  discretion  remit,  refund,  reduce  in 
whole  or  in  part,  or  postpone  the  pay¬ 
ment  of  fees  for  such  depletion  period  as 
long  as  the  emergency  exists. 

(2)  When  fees  have  been  paid  which 
are  not  required  by  law,  or  which  are 
in  excess  of  lawful  requirements,  an 
application  for  refund  thereof  may  be 
made  under  the  provisions  of  the  act 
of  March  26,  1908,  as  amended  (35  Stat 
48;  43  U.  S.  C.  95,  et  seq.). 

(3)  When  a  license  or  permit  is  sus¬ 
pended  under  section  501  (2)  of  the 
Soldiers’  and  Sailors’  Civil  Relief  Act  of 
1940  (54  Stat.  1187;  50  U.  S.  C.,  App .  &61 
(2)),  any  fees  that  have  been  paid  io*r 
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the  period  of  suspension  will  be  refunded 
and  any  fees  that  are  or  that  may  be¬ 
come  due  for  such  period  will  be  remitted. 

§  161.9  Procedure  in  applications, 
hearings  and  appeals — (a)  Filing  and 
consideration  of  applications;  recom¬ 
mendations;  service  of  notice.  Each  year 
the  authorized  officer  will  set  a  date 
for  each  district  in  the  area  prior  to 
which  all  applications  for  grazing  licenses 
or  permits  in  the  district  must  be  filed. 
Failure  to  file  applications  before  such 
date  will  result  in  their  rejection  for 
that  year  unless  reasonable  justification 
for  a  belated  filing  is  shown.  Whenever 
an  application  is  filed  for  a  license  or 
permit  based  in  whole  or  in  part  on  a 
property  which  has  not  served  as  a  base 
for  a  license  or  permit  during  the  graz¬ 
ing  season  immediately  preceding  such 
filing,  all  users  who  might  be  directly  af¬ 
fected  by  favorable  action  on  such  ap¬ 
plication  will  be  notified  of  its  filing.  All 
applications  for  grazing  licenses  or  per¬ 
mits.  except  those  of  district  advisers, 
will  be  considered  first  by  the  advisory  * 
board  of  the  district  in  which  the  license 
or  permit  is  sought.  The  advisory  board 
will  make  its  recommendation  to  the 
range  manager  and,  if  such  recommen¬ 
dation  is  to  any  extent  adverse,  it  shall 
set  forth  the  reasons  therefor.  If  such 
recommendation  is  favorable,  the  range 
manager  will  so  notify  the  applicant 
by  ordinary  mail.  If  the  recommenda¬ 
tion  is  to  any  extent  adverse,  notice 
thereof  will  be  served  on  the  applicant 
personally  either  by  the  range  manager 
or  by  such  person  as  may  have  been 
designated  by  him,  or  by  registered  letter 
sent  to  the  applicant  at  the  address  given 
in  his  application.  Such  notice  will  set 
out  the  reason  or  reasons  set  forth  by 
the  advisory  board  for  the  adverse  rec¬ 
ommendation  and  will  name  a  place  and 
date,  not  less  than  ten  days  thereafter, 
when  protests  against  the  recommenda¬ 
tion  will  be  heard:  Provided,  however. 
That  in  any  case  where  consideration  of 
an  application  involves  only  issues  pre¬ 
viously  adjudicated  involving  the  same 
applicant  or  his  predecessors  in  interest, 
the  same  base  property  and  the  same 
area  of  use,  the  advisory  board  may,  in 
its  discretion,  decide  that  a  protest 
meeting  be  not  held;  whereupon,  the 
range  manager  shall  act  upon  the  rec¬ 
ommendation  of  the  board  as  its  final 
recommendation. 

(b)  Hearing  of  protests;  reconsidera¬ 
tion  by  advisory  board;  service  of  notice. 
At  the  dates  and  places  fixed  for  hear¬ 
ing  protests  any  party  in  interest  may 
appear,  either  in  person  or  by  attorney 
or  other  representative,  or  may  file  a 
written  protest  with  the  advisory  board, 
which  thereupon  will  reconsider  its  pre¬ 
vious  recommendation  in  the  light  of  the 
protest  and  will  make  a  final  recommen¬ 
dation  to  the  range  manager.  If  such 
recommendation  is  favorable  to  the  ap¬ 
plicant,  and  the  range  manager  approves, 
he  will  notify  the  applicant  thereof  by 
ordinary  mail.  If  the  recommendation 
is  to  any  extent  adverse,  and  the  range 
manager  approves,  a  notice  giving  the 
reason  or  reasons  therefor  will  be  served 
0n  the  applicant  either  personally  by  the 
range  manager  or  such  person  as  may 
have  been  designated  by  him,  or  by  reg¬ 


istered  letter  sent  to  the  applicant  at  the 
address  given  in  his  application.  Such 
notices  will  constitute 'the  range  mana¬ 
ger’s  final  decisions  for  purposes  of 
appeal. 

(c)  Allowance  or  rejection  of  applica¬ 
tion  by  the  range  manager;  modification; 
service  of  notice;  appeal  to  examiner;  in¬ 
tervention.  (1)  The  range  manager  is 
vested  with  the  authority  in  the  light  of 
all  facts  and  circumstances,  after  first 
having  submitted  an  application  to  the 
district  advisory  board,  to  issue  or  to  re¬ 
fuse  to  issue  a  grazing  license  or  permit. 
If  the  action  taken  by  the  range  man¬ 
ager  on  any  application  is  substantially 
different  from  that  recommended  by  the 
advisory  board,  a  notice  including  a  re¬ 
cital  of  the  specific  reasons  for  the  action 
taken  will  be  served  on  the  applicant  and 
on  any  other  applicant  or  applicants  ad¬ 
versely  affected  by  such  action,  either 
personally  by  the  range  manager  or  by 
such  person  as  may  have  been  designated 
by  him  or  by  registered  letter  sent  to  the 
applicant  at  the  address  given  in  his 
application.  The  notice  given  the  par¬ 
ticular  applicant  will  advise  him  of  his 
privilege  to  file  an  appeal  to  an  ex¬ 
aminer.  The  appeal  must  be  filed  with 
the  area  administrator  within  fifteen 
days  following  the  receipt  of  the  notice. 
The  appeal  shall  be  accompanied  by 
specifications  of  error  setting  forth 
in  a  clear  and  concise  manner  the  mat¬ 
ters  upon  which  it  is  based.  Any  party 
or  parties  who  may  be  directly  affected 
by  the  decision  on  the  appeal  will  be 
notified  by*  the  area  administrator  of 
the  filing  of  the  appeal  and  advised  that 
a  written  request  to  intervene  in  the  ap¬ 
peal  may  be  filed.  Such  a  party  shall  be 
known  and  designated  as  an  intervener. 
When  separate  appeals  are  filed  and  the 
issue  or  issues  involved  are  common  to 
two  or  more  appeals,  they  may  be  con¬ 
solidated  for  purposes  of  hearing  and 
decision. 

(2)  The  range  manager,  or  any  inter¬ 
vener  may,  within  twenty  days  after  re¬ 
ceipt  of  notification  that  an  appeal  has 
been  filed,  file  with  the  area  admin¬ 
istrator,  after  having  served  a  copy  on 
the  appellant,  a  written  motion  that  the 
appeal  be  dismissed  for  the  reason  that 
all  issues  involved  therein  have  been  pre¬ 
viously  adjudicated  in  an  appeal  involv¬ 
ing  the  same  privileges,  the  same  parties 
or  their  predecessors  in  interest. 

(3)  The  appellant,  or  any  other  party 
in  interest,  may  file  a  written  answer 
within  twenty  days  after  service  of  mo¬ 
tion  upon  him.  The  area  adminis¬ 
trator  shall  transmit  the  motion,  the 
proofs  of  service,  and  the  answers  to  the 
examiner  who  shall  rule  on  the  motion, 
and,  if  the  motion  is  sustained,  dismiss 
the  appeal  without  prejudice  to  the  ap¬ 
pellant’s  privilege  to  appeal  to  the  Direc¬ 
tor,  pursuant  to  paragraph  (j)  of  this 
section. 

(d)  Cancellation  of  licenses  or  permits; 
service  of  appeal  to  examiner.  Licenses 
or  permits  will  be  subject  to  cancellation 
to  the  extent  that  they  have  been  im¬ 
properly  issued.  In  any  case  in  which  it 
shall  appear  to  the  Bureau  of  Land 
Management  that  a  license  or  permit 
confers  grazing  privileges  in  excess  of 
those  properly  allowable  under  the  act 


and  the  Federal  Range  Code  for  Grazing 
Districts,  the  range  manager  will  notify 
the  licensee  or  permittee  that  the  license 
or  permit  is  thereby  held  for  cancellation 
either  in  whole  or  in  part,  as  the  case  may 
be,  and  that  the  licensee  or  permittee  will 
be  allowed  fifteen  days  from  receipt  of 
notice  within  which  to  show  cause  why 
such  cancellation  should  not  be  made 
final.  Such  notice  will  set  forth  fully  the 
reasons  for  the  proposed  cancellation  and 
will  be  served  on  the  licensee  or  per¬ 
mittee  either  personally  by  the  range 
manager  or  by  such  person  as  may  have 
been  designated  by  him  or  by  registered 
mail  sent  to  the  licensee  or  permittee  at 
his  last  address  of  record.  In  case  of 
failure  of  the  licensee  or  permittee  to 
show  cause  within  the  fifteen  days  al¬ 
lowed,  the  license  or  permit  will  be  can¬ 
celed  to  the  extent  indicated  in  the  no¬ 
tice.  The  range  manager  will  consider 
any  cause  shown  and,  if  satisfied  of  its 
sufficiency,  will  close  the  case.  If  the 
range  manager  is  not  satisfied  that  suffi¬ 
cient  cause  has  been  shown,  he  will  notify 
the  licensee  or  permittee  that  the  can¬ 
cellation  will  be  made  final  unless  an 
appeal  to  an  examiner  of  the  Bureau  of 
Land  Management  is  filed  within  fifteen 
days  from  receipt  of  notice.  Such  notice 
will  be  served  on  the  licensee  or  permittee 
either  personally  by  the  range  manager 
or  by  such  person  as  may  have  been 
designated  by  him  or  by  registered  mail 
sent  to  the  licensee  or  permittee  at  his 
last  address  of  record.  The  appeal  must 
be  filed  with  the  area  administrator 
and  shall  be  accompanied  by  specifica¬ 
tions  of  error  setting  forth  in  a  clear  and 
concise  manner  the  matters  upon  which 
it  is  based.  So  far  as  practicable,  the 
appeal  thereafter  will  follow  the  pro¬ 
cedure  prescribed  in  the  following  para¬ 
graphs  of  this  section,  except  that  any 
decision  by  the  range  manager  or  the  ex¬ 
aminer  on  a  matter  arising  under  this 
paragraph  will  not  become  effective  pend¬ 
ing  the  disposition  of  a  timely  appeal  to 
the  examiner,  the  Director  or  the  Secre¬ 
tary  of  the  Interior,  as  the  case  may  be. 

(e)  Authority  of  examiner.  (1)  The 
examiner  is  vested  with  general  author¬ 
ity  to  conduct  the  hearing  in  an  orderly 
and  judicial  manner,  including  authority 
to  subpoena  witnesses,  to  administer 
oaths,  to  call  and  question  witnesses,  and 
to  make  findings  of  fact,  conclusions  of 
law,  and  a  decision.  The  examiner  also 
shall  have  authority  to  take  or  to  cause 
depositions  to  be  taken  whenever  the  ends 
of  justice  would  be  served  thereby,  in  ac¬ 
cordance  with  the  procedure  for  taking 
depositions  set  out  in  the  Rules  of  Prac¬ 
tice  (Part  221  of  this  chapter) .  The  ex¬ 
aminer  may  stop  examination  and 
exclude  testimony  on  any  issue  which  he 
determines  has  been  adjudicated  pre¬ 
viously  in  an  appeal  involving  the  same 
privileges,  and  the  same  parties  or  their 
predecessors  in  interest.  The  examiner 
also  may  grant  or  order  continuances, 
and  set  the  times  and  places  of  further 
hearings.  Continuances  shall  be  granted 
because  of  the  absence  of  witnesses  only 
in  accordance  with  the  rules  of  practice 
(Part  221  of  this  chapter).  In  other 
cases  continuances  may  be  granted  only 
when  the  ends  of  justice  will  be  served 
thereby. 
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(2)  Continuances  will  not  be  granted 
unless  it  appears  that  they  are  clearly 
justified  and  that  a  timely  request  has 
been  made.  Where  it  appears  prior  to 
the  date  of  hearing  that  a  continuance 
will  be  desired,  the  party  desiring  the 
continuance  should  promptly  file  a  re¬ 
quest  for  continuance  with  the  examiner, 
along  with  proof  of  service  of  the  request 
on  the  other  parties.  The  other  parties 
shall  have  five  days  to  file  an  objection 
to  the  continuance  if  they  so  desire.  The 
examiner  will  then  rule  on  the  request, 
and,  if  the  request  is  granted,  set  a  new 
date  for  the  hearing. 

(f)  Conduct  of  hearing  before  exam - 
iner.  The  appellant,  the  range  man¬ 
ager,  and  recognized  interveners  will 
stipulate  as  far  as  possible  all  material 
facts  and  the  issue  or  issues  involved. 
The  examiner  will  state  any  other  issues 
on  which  he  may  wish  to  have  evidence 
presented  and  issues  which  clearly 
appear  to  be  unnecessary  to  a  proper 
disposition  of  the  case  will  be  excluded: 
Provided,  That  the  party  asserting  such 
an  issue  may  state  briefly  for  the  record 
the  substance  of  the  proof  which  other¬ 
wise  would  be  offered  in  support  of 
the  issue.  The  parties  will  then  be 
given  an  opportunity  to  submit  offers 
of  settlement  and  proposals  of  adjust¬ 
ment  for  the  consideration  of  the  ex¬ 
aminer  and  of  the  other  parties.  The 
range  manager,  or  his  representative, 
will  then  state  the  grounds  of  the  deci¬ 
sion  from  which  the  appeal  has  been 
taken,  together  with  such  explanation 
as  may  be  deemed  necessary,  and 
may  call  and  examine  witnesses  on  the 
issues  involved.  Upon  the  conclusion 
of  this  testimony  the  appellant  shall  pre¬ 
sent  his  case,  following  which  recognized 
interveners  may  present  evidence  if  such 
a  presentation  appears  to  the  examiner 
to  be  necessary  for  a  proper  disposition 
of  the  matters  in  controversy.  All  oral 
testimony  shall  be  under  oath,  and  wit¬ 
nesses  will  be  subject  to  cross-examina¬ 
tion  by  any  party  to  the  proceeding.  The 
examiner  will  himself  question  any  wit¬ 
ness  whenever  it  appears  necessary. 
Documentary  evidence  will  be  received  by 
the  examiner  and  made  a  part  of  the 
record,  if  pertinent  to  any  issue,  or  may 
be  entered  by  stipulation.  Objections 
to  evidence  will  be  ruled  upon  by  the 
examiner  and  exceptions  duly  noted,  and 
such  exceptions  will  be  considered  upon 
an  appeal  from  the  decision  of  the  ex¬ 
aminer.  In  noting  an  exception  to  a  rul¬ 
ing  sustaining  an  objection  to  the  ad¬ 
mission  of  evidence,  the  party  affected 
may  insert  in  the  record,  as  a  tender  of 
proof,  a  summary  written  statement  of 
the  substance  of  the  excluded  evidence. 
The  examiner  will  summarily  stop  ex¬ 
amination  and  exclude  testimony  which 
is  obviously  irrelevant  and  immaterial. 
At  the  conclusion  of  the  testimony  the 
parties  at  the  hearing  shall  be  given  a 
reasonable  opportunity,  considering  the 
number  and  complexity  of  the  issues  and 
the  amount  of  testimony,  to  submit  to 
the  examiner  proposed  findings  of  fact 
and  conclusions  of  law,  and  reasons  in 
support  thereof. 

(g)  Witness  fees.  Under  the  subpoena 
issued  a  witness  will  be  entitled  to  a  wit¬ 
ness  fee  of  $1.50  per  day  for  the  time  in 
attendance  at  the  hearing  and  the  time 


necessarily  spent  in  travel  from  his  resi¬ 
dence  to  the  place  of  hearing  and  return, 
plus  five  cents  per  mile  for  the  distance 
necessarily  traveled.  Witnesses  who  at¬ 
tend  hearings  so  far  removed  from  their 
residences  as  to  prohibit  return  thereto 
from  day  to  day  will  be  allowed  a  per 
diem  of  $3.00  for  expenses  of  subsistence 
in  addition  to  witness  fees  for  each  day 
of  actual  attendance  and  for  each  day 
necessarily  occupied  in  traveling  to  and 
from  hearings.  A  subpoena  may  be 
served  only  in  the  county  in  which  the 
hearing  is  to  be  held,  and  a  witness  can¬ 
not  be  compelled  to  appear  outside  of 
such  county. 

(h)  Findings  of  fact  and  decision  by 
examiner;  notice;  submission  to  Director 
of  the  Bureau  of  Land  Management.  As 
promptly  as  possible  following  the  ter¬ 
mination  of  the  time  allowed  for  present¬ 
ing  proposed  findings  and  conclusions, 
the  examiner  will  make  findings  of  fact 
and  conclusions  of  law  and  will  render  a 
decision  upon  all  material  issues  of  fact, 
law  and  discretion  presented  on  the  rec¬ 
ord.  In  doing  so  he  may  adopt  the  find¬ 
ings  of  fact  and  conclusions  of  law  pro¬ 
posed  by  one  or  more  of  the  parties  if 
they  are  correct.  In  any  case,  he  must 
rule  upon  each  such  proposed  finding  and 
conclusion.  The  reasons  for  the  findings, 
conclusions  and  decisions  made  shall  be 
stated,  and  along  with  the  findings,  con¬ 
clusions  and  decision,  shall  become  a  part 
of  the  record  in  any  appeal.  A  copy 
thereof  shall  be  sent  by  registered  mail 
to  the  appellant  and  all  interveners: 
Provided,  however,  That  the*  Director  of 
the  Bureau  of  Land  Management  may 
require,  in  specific  cases,  that  the  exam¬ 
iner  make  only  a  recommended  decision 
and  that  such  decision  and  the  record  be 
submitted  to  the  Director  for  considera¬ 
tion.  In  such  instances  the  Director 
shall  make  the  initial  decision  which 
shall  constitute  the  decision  of  the  Bu¬ 
reau,  without  prejudice  to  the  right  of 
any  party  affected  to  be  furnished  with  a 
copy  of  the  transcript  of  testimony,  as 
provided  in  the  next  paragraph,  and  to 
appeal  to  the  Secretary  in  the  manner 
prescribed  by  Part  221  of  this  chapter. 

(i)  Notice  of  appeal  to  the  Director 
of  the  Bureau  of  Land  Management; 
furnishing  copies  of  the  record.  Within 
ten  days  after  the  receipt  of  the  decision 
of  the  examiner  any  party  desiring  to 
appeal  to  the  Director  of  the  Bureau  of 
Land  Management  shall  file  a  w’ritten 
notice  of  his  intention  to  appeal  and  may 
request  a  copy  of  the  transcript  of  testi¬ 
mony.  Copies  of  the  transcript  will  be 
furnished  to  the  appellant  and  to  the 
interveners,  at  a  charge  of  five  cents 
per  folio,  except  that  upon  a  sufficient 
showing  to  the  examiner,  supported  by 
an  affidavit,  that  an  appellant  or  inter¬ 
vener  is  financially  unable  to  pay  such 
fee,  a  copy  wTill  be  furnished  him  without 
charge.  The  examiner  shall  include  in 
the  record  proof  of  delivery  of  the  tran¬ 
script  showing  the  date  of  such  delivery. 
Notice  of  appeal  and  request  for  a  copy 
of  the  transcript  shall  be  filed  in  the 
office  of  the  Director. 

(j)  Effect  of  decision  suspended  pend¬ 
ing  appeal.  An  appeal  shall  suspend  the 
effect  of  the  decision  appealed  from 
pending  the  decision  on  appeal.  How¬ 


ever  (1)  the  officer  making  a  decision 
either  initially  or  on  appeal,  may,  in  his 
discretion  when  the  orderly  adminis¬ 
tration  of  the  range  or  other  public  in¬ 
terest  requires,  provide,  in  the  decision 
or  by  order  made  before  an  appeal  is 
taken  therefrom,  that  the  decision  shall 
be  in  full  force  and  effect  pending  the 
decision  on  appeal,  and  (2)  the  officer 
to  whom  an  appeal  is  taken  may,  in  his 
discretion  when  the  orderly  administra¬ 
tion  of  the  range  or  other  public  interest 
requires,  by  order  provide  that  the  de¬ 
cision  appealed  from  shall  be  in  fun 
force  and  effect  pending  the  decision  on 
appeal.  Any  action  taken  by  the  range 
manager  pursuant  to  a  decision  shall  be 
subject  to  modification  or  revocation  by 
the  Director  or  the  Secretary  upon  an 
appeal  from  the  decision.  In  order  to 
insure  the  exhaustion  of  administrative 
remedies  before  resort  to  court  action, 
no  decision  which  at  the  time  of  its 
rendition  is  subject  to  appeal  to  a 
superior  authority  in  the  Department 
shall  be  considered  final  so  as  to  be 
agency  action  subject  to  judicial  review 
under  section  10  (c)  of  the  Administra¬ 
tive  Procedure  Act  of  June  11,  1946  (60 
Stat.  237) ,  unless  it  has  been  made  effec¬ 
tive  pending  a  decision  on  appeal  in  the 
manner  provided  in  this  paragraph. 

(k)  Appeals  to  the  Director  of  the 
Bureau  of  Land  Management.  An  ap¬ 
peal  from  the  decision  of  the  examiner 
to  the  Director  of  the  Bureau  of  Land 
Management  shall  be  filed,  together  with 
any  brief  desired  in  support  thereof, 
w’ithin  thirty  days  after  date  of  receipt 
of  the  transcript  of  testimony,  or,  in  the 
event  the  transcript  of  testimony  is  not 
requested,  such  appeal  shall  be  filed 
within  thirty  days  after  receipt  of  the 
examiner’s  decision,  in  the  office  of  the 
Director.  A  copy  of  the  appeal  and  any 
brief  in  support  thereof  must  be  served 
on  each  party  of  record,  either  person¬ 
ally  or  by  registered  mail.  Any  party  of 
record  opposing  the  appeal  will  be  al¬ 
lowed  twenty  days  from  date  of  receipt 
of  the  copy  of  the  appeal  and  brief  within 
which  to  file  in  said  office  a  reply  brief, 
if  he  so  desires,  a  copy  of  which  must  be 
served  upon  the  appellant  in  the  same 
manner.  Evidence  of  service  of  appeals 
and  briefs  must  be  furnished.  Tire  ap¬ 
peal  in  other  respects  shall  be  made  in 
accordance  with  Part  221  of  this  chapter. 

No  adjudication  of  grazing  privileges 
will  be  set  aside  on  appeal  if  it  appears 
that  it  is  reasonable  and  that  it  repre¬ 
sents  a  substantial  compliance  with  the 
provisions  of  the  Federal  Range  Cede  for 
Grazing  Districts. 

(l)  Appeals  to  the  Secretary  of  the 
Interior.  An  appeal  from  the  decision  cf 
the  Director  may  be  made  to  the  Secre¬ 
tary  of  the  Interior  in  accordance  with 
Part  221  of  this  chapter. 

(m)  Record  as  basis  of  decisions;  defi¬ 
nition  of  record.  No  decision  shall  be 
rendered  except  on  consideration  of  the 
whole  record  or  such  portions  thereof  as 
may  be  cited  by  any  party  and  as  sup¬ 
ported  by  and  in  accordance  with  the 
reliable,  probative  and  substantial  evi¬ 
dence.  The  transcript  of  testimony  and 
exhibits  together  with  all  papers  and  re¬ 
quests  filed  in  the  proceeding  shall  con¬ 
stitute  the  exclusive  record  for  decision. 
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Thursday,  December  23,  1954 

§  161.10  General  rules  of  the  range — 
(a)  Acts  prohibited.  The  following  acts 
are  prohibited  on  the  Federal  range: 

(1)  Grazing  livestock  upon  or  driving 
livestock  across  the  Federal  range,  in¬ 
cluding  stock  drivew’ays,  without  an  ap¬ 
propriate  license  or  permit,  whether 
regular  or  free-use,  or  a  crossing  permit. 

(2)  Grazing  livestock  upon  or  driving 
livestock  across  the  Federal  range,  in¬ 
cluding  stock  driveways,  in  violation  of 
the  terms  of  a  license  or  a  permit,  either 
by  exceeding  the  number  of  livestock  per¬ 
mitted,  or  by  allowing  livestock  to  be  on 
the  Federal  range  in  an  area  or  at  a  time 
different  from  that  designated,  or  in  any 
other  manner. 

(3)  Allowing  livestock  to  drift  and  to 
graze  on  Federal  range,  including  stock 
driveways,  without  a  license  or  permit, 
either  regular  or  free-use. 

(4)  Constructing  or  maintaining  any 
kind  of  improvements,  structures,  fences, 
or  enclosures  on  the  Federal  range,  in¬ 
cluding  stock  driveways,  without  au¬ 
thority  of  law  or  a  permit. 

(5)  Destroying,  molesting,  disturbing, 
or  injuring  property  used  or  acquired  for 
use  by  the  United  States  in  the  adminis¬ 
tration  of  Federal  range,  including  stock 
driveways,  or  improvements  constructed 
or  maintained  under  section  4  of  the  act. 

(6)  Cutting,  burning,  or  removing  veg- 
|  etative  cover,  brush,  woodland  growth,  or 

timber  for  any  purpose,  except  as  author¬ 
ized  by  law:  Provided,  That  permits  to 
carry  on  controlled  burning  of  vegetative 
cover  or  brush  may  be  issued  by  the  Bu¬ 
reau  of  Land  Management  in  proper 
cases,  such  permits  to  be  subject  to  such 
conditions  as  the  Bureau  of  Land  Man¬ 
agement  may  see  fit  to  impose,  and  to  all 
State  laws  and  regulations  concerning 
such  burning. 

(7>  Maliciously  molesting,  or  driving 
from  the  Federal  range  livestock  lawfully 
grazing  thereon  under  an  appropriate 
license  or  permit. 

(b)  Rules  of  fair  range  practice.  The 
following  rules  of  fair  range  practice  shall 
be  complied  wuth  by  all  licensees  and 
permittees,  both  regular  and  free-use: 

(1)  The  provisions  of  statutory  law  of 
any  State  in  which  grazing  districts  are 
located  with  reference  to  the  branding 
of  livestock  and  sanitary  requirements 
are  hereby  incorporated  as  a  part  of  the 
Federal  Range  Code  for  Grazing  Districts 
and  all  licensees  and  permittees  shall 
comply  with  the  provisions  in  effect  in 
the  State  or  States  in  which  any  part  of 
the  grazing  district  or  districts  in  which 
their  licenses  or  pennits  are  to  be  effec¬ 
tive  are  located. 

<2)  A  crossing  permittee  shall  follow 
the  route  prescribed  in  the  crossing  per¬ 
mit  at  an  average  rate  of  not  less  than 
5  miles  per  day  for  sheep  or  goats,  and 
ten  miles  per  day  for  cattle  or  horses: 
Provided,  That  an  increased  or  decreased 
rate  of  travel  may  be  prescribed  in  such 
Permit  if,  in  the  discretion  of  the  range 
Manager,  the  circumstances  in  any  given 
case  so  require. 

<3)  All  licensees  and  permittees  shall 
Provide  adequate  salt  on  the  range  for 
their  licensed  or  permitted  livestock, 
shall  pay  a  proportionate  share  of  the 
cost  of  managing  livestock  licensed  or 
Permitted  within  the  range  area  in 


Instances  wherein  associations  for  such 
management  have  been  formed,  and 
shall  bed  sheep  and  goats  according  to 
instructions  issued  by  the  Bureau  of  Land 
Management.  Upon  request  by  the  ma¬ 
jority  of  the  users  of  any  community 
allotment  of  Federal  range,  the  Bureau 
of  Land  Management  may  prescribe  the 
time  for,  breed,  grade,  and  number  of 
bulls  to  be  turned  onto  such  allotment; 
in  the  absence  of  such  express  require¬ 
ments  by  the  Bureau  of  Land  Manage¬ 
ment,  the  provisions  of  State  law  on  the 
subject  shall  be  regarded  as  applicable. 

§  161.11  Procedure  for  enforcement 
of  rules  and  regulations — (a)  Service  of 
notice.  Whenever  it  appears  that  there 
has  been  any  willful  violation  of  any  pro¬ 
vision  of  the  act  or  of  the  Federal  Range 
Code  for  Grazing  Districts,  the  range 
manager  will  cause  the  alleged  violator 
and  any  interested  lien  holder  who  has 
filed  notice  of  his  lien  with  the  Bureau 
of  Land  Management  to  be  served  with 
a  written  notice,  which  will  set  forth 
the  act  or  acts  constituting  such  violation 
and  in  which  reference  will  be  made  to 
the  provision  or  provisions  of  the  act  or 
the  Federal  Range  Code  for  Grazing  Dis¬ 
tricts  alleged  to  have  been  violated.  Such 
notice  may  be  served  in  person  or  by 
registered  mail  and  the  affidavit  of  the 
person  making  personal  service  or  the 
registry  receipt  shall  be  preserved. 

(b)  Unlawful  grazing  on  Federal 
range;  removal  of  livestock;  impound¬ 
ment.  Whenever  the  charge  consists  of 
unlawfully  grazing  livestock  on  the 
Federal  range,  the  notice  served  on  the 
alleged  violator  and  any  interested  lien 
holder  who  has  filed  notice  of  his  lien 
writh  the  Bureau  of  Land  Management 
will  order  the  alleged  violator  to  remove 
the  livestock  or  to  cause  them  to  be  re¬ 
moved  immediately  or  within  such  rea¬ 
sonable  time  as  may  be  specified.  If  the 
alleged  violator  fails  to  comply  w'ith  the 
notice  the  range  manager  may  proceed 
to  exercise  the  proprietary  right  of  the 
United  States  in  the  Federal  range,  under 
local  impoundment  law  and  procedure, 
if  practicable:  otherwise  he  may  refer  the 
matter  through  the  usual  channels  for 
appropriate  legal  action  by  the  United 
States  against  the  violator. 

(c)  Amicable  settlement  of  civil  cases 
involving  damage  to  Government  prop¬ 
erty.  An  offer  of  settlement  will  not 
constitute  satisfaction  of  civil  liability 
for  the  damage  involved  until  finally  ac¬ 
cepted  by  the  authorized  officer,  and  in 
no  event  will  it  relieve  the  violator  of 
criminal  liability.  No  license  or  permit 
wall  be  issued  or  renewed  until  payment 
of  any  amount  found  to  be  due  the 
United  States  under  this  section  has 
been  offered  and  until  payment  of  any 
amount  due  as  grazing  fees  has  been 
made. 

(d)  Disciplinary  action  for  violations. 
(1)  A  license  or  permit  may  be  reduced 
or  revoked  and  renewal  thereof  denied 
for  a  clearly  established  violation  of  the 
terms  or  conditions  of  the  license  or  per¬ 
mit  or  for  a  violation  of  any  of  the  pro¬ 
visions  of  the  Federal  Range  Code.  Be¬ 
fore  any  license  or  permit  is  reduced  or 
revoked,  or  renewal  thereof  denied,  be¬ 
cause  of  such  a  violation,  however,  the 
authorized  officer  will  cause  the  licensee 


or  permittee  to  be  served  with  a  written 
notice  which  will  set  forth  the  act  or  acts 
constituting  the  violation  and  an  esti¬ 
mate  of  the  amount  of  damage  resulting 
therefrom.  Such  notice  also  will  refer  to 
the  terms  or  conditions  of  the  license  or 
permit  or  to  the  provision  or  provisions 
of  the  Federal  Range  Code  alleged  to 
have  been  violated.  The  notice  will  cite 
the  licensee  or  permittee  to  appear  be¬ 
fore  an  examiner  of  the  Bureau  of  Land 
Management  at  a  designated  time  and 
place  to  show  cause  why  his  license  or 
permit  should  not  be  reduced  or  revoked 
and  satisfaction  of  damages  made.  The 
notice  may  be  served  in  person  or  by  reg¬ 
istered  mail. 

(2)  The  hearing  before  the  examiner 
upon  the  order  to  show  cause  will  be  con¬ 
ducted  so  far  as  practicable  in  the  same 
manner  as  other  hearings  before  an  ex¬ 
aminer.  The  licensee  or  permittee  may 
appear  in  his  own  behalf  or  by  counsel. 
The  evidence  shall  be  confined  to  the 
commission  of  the  acts  charged  and  the 
amount  of  damages,  if  any,  due  the 
United  States.  If  upon  the  hearing  of 
the  order  to  show  cause  the  violation 
with  which  the  licensee  or  permittee  is 
charged  is  established  to  the  satisfaction 
of  the  examiner,  he  will  render  a  decision 
finding  the  amount  of  damages  and  di¬ 
recting  the  authorized  officer  to  reduce  or 
revoke  the  license  or  the  permit,  if  the 
facts  so  warrant. 

(3)  Upon  the  failure  of  the  person 
served  in  the  notice  to  appear  at  the  time 
and  place  designated  in  the  notice,  and 
in  the  absence  of  a  good  and  sufficient 
showung  to  the  examiner  of  a  reason  for 
his  failure  to  appear,  the  examiner  may 
direct  the  authorized  officer  to  reduce  or 
revoke  the  license  or  permit,  as  the  vio¬ 
lations  charged  in  the  notice  and  the 
amount  of  damages  alleged  may  war¬ 
rant. 

(4)  Appeal  from  the  decision  of  the 
examiner  on  any  matter  under  this  sec¬ 
tion  shall  be  made  in  accordance  with  the 
provisions  of  §161.9  (j),  (k),  and  (1), 
and  appeal  to  the  Secretary  of  the  In¬ 
terior  from  the  decision  of  the  Director 
shall  be  made  under  §  161.9  (m). 

(e)  Bonds  for  violations.  Whenever 
a  livestock  operator  commits  a  willful  or 
wanton  violation  of  any  provision  of 
these  rules  or  has  repeatedly  committed 
violations,  the  authorized  officer  may  re¬ 
quire  him  to  furnish  a  bond  in  an  amount 
sufficient  to  cover  all  probable  damage 
that  may  result  from  his  violations  dur¬ 
ing  the  ensuing  year.  The  bond  may  be 
either  a  cash  or  a  surety  bond  and  will 
be  in  a  form  approved  by  the  Bureau  of 
Land  Management.  Upon  the  failure  to 
furnish  such  bond  when  so  required,  the 
authorized  officer  is  authorized  to  refuse 
to  issue  or  renew  a  license  or  permit,  or 
to  revoke  an  existing  license  or  permit. 

§  161.12  District  advisory  boards — (a) 
Authorization  for  establishment;  number 
of  members;  qualifications.  Section  18 
of  the  act  provides  that  there  shall  be  an 
advisory  board  of  local  stockmen  in  each 
grazing  district.  The  area  adminis¬ 
trator  will  fix  the  number  of  members  to 
be  elected  to  such  board  in  each  district, 
such  number  to  be  not  less  than  five  and 
not  more  than  twelve,  exclusive  of  a  wild¬ 
life  representative  who  will  not  be  elec- 
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tive  but  will  be  appointed  by  the  Sec¬ 
retary  of  the  Interior.  The  area 
administrator  may  fix  the  number  of 
district  advisers  to  be  elected  as  repre¬ 
sentatives  of  each  class  of  stockmen,  ac¬ 
cording  to  the  kind  of  livestock  owned, 
or  may  fix  the  number  to  be  elected  from 
each  voting  precinct  established  by  him, 
or  both,  provided  that  the  free-use  li¬ 
censees  or  permittees  in  each  district 
will  be  entitled  to  one  representative, 
who  shall  be  a  free-use  licensee  or  per¬ 
mittee.  All  district  advisers  shall  be 
elected  in  the  manner  provided  in  this 
section  and,  excepting  the  wildlife  rep¬ 
resentatives,  shall  be  electors  qualified  to 
vote  in  the  particular  election.  If  a  dis¬ 
trict  is  divided  into  precincts,  an  adviser 
representing  a  precinct  shall  qualify  in 
the  precinct  in  the  same  manner  as  in 
the  district. 

(b)  Elections;  time  and  place  of  hold¬ 
ing;  notice.  An  election  of  district  ad¬ 
visers  for  each  grazing  district  will  be 
held  within  ninety  days  after  the  publi¬ 
cation  in  the  Federal  Register  of  the  or¬ 
der  establishing  the  district,  and  annu¬ 
ally  thereafter.  The  area  adminis¬ 
trator  may  divide  the  district  into  voting 
precincts  and  will  designate  a  voting 
place  within  or  near  each  district  or  pre¬ 
cinct.  The  range  manager  will  give  no¬ 
tice  of  the  time  and  place  or  places  of 
holding  an  election  in  one  or  more  news¬ 
papers  of  general  circulation  in  the  dis¬ 
trict,  by  posting  in  the  office  of  the  re¬ 
gional  administrator  and  by  posting  in 
such  other  public  places  as  may  be  nec¬ 
essary  to  give  the  matter  proper  pub¬ 
licity.  No  election  shall  be  held  to  be 
invalid  by  reason  of  failure  to  give  any 
of  the  foregoing  notices  unless  it  shall 
be  made  to  appear  that  there  was  a  fail¬ 
ure  to  give  substantial  notice. 

(c)  Elections;  qualifications  of  elec¬ 
tors.  Only  those  persons  who  are  quali¬ 
fied  to  receive  regular  or  free-use  li¬ 
censes  or  permits  will  be  allowed  to  vote 
in  any  election  held  pursuant  to  section 
18  of  the  act:  Provided,  That  in  any  new 
grazing  district  hereinafter  established 
and  embracing  areas  not  heretofore 
within  any  district,  the  electors  will  be 
those  stockmen  who,  prior  to  the  estab¬ 
lishment  of  the  district,  were  regularly 
accustomed  to  using  the  Federal  range 
within  said  district.  A  minor  may  vote 
if  otherwise  qualified:  Provided,  That 
upon  request  by  his  natural  or  legal 
guardian  his  ballot  may  be  cast  by  the 
guardian  in  the  name  of  the  minor.  The 
judges  at  any  election  will  be  furnished 
by  the  representative  of  the  Bureau  of 
Land  Management  in  charge  with  a  iist 
of  all  electors  entitled  to  vote  in  the  dis¬ 
trict.  No  one  whose  name  does  not  ap¬ 
pear  on  such  list  shall  be  allowed  to  vote : 
Provided,  That  anyone  claiming  that  his 
name  has  been  erroneously  omitted  from 
the  list  may  obtain  and  mark  a  ballot 
which  will  be  held  uncounted  until  the 
range  manager  shall  have  had  a  further 
opportunity  to  determine  whether  or  not 
the  party  was  entitled  to  vote.  If  it  is 
found  that  the  party  was  entitled  to  vote, 
his  ballot  shall  be  counted,  otherwise  it 
shall  be  disregarded. 

(d)  Elections;  judges;  nominations; 
ballots;  registration;  challenges.  The 
representative  of  the  Bureau  of  Land 
Management  in  charge  of  an  election  will 


choose  three  qualified  electors  to  act  as 
election  judges.  The  electors  present 
may  then  place  in  nomination  the  names 
of  the  canditdates :  Provided,  That  nom¬ 
inations  for  the  representative  of  a  given 
precinct  must  be  made  by  one  qualified 
to  represent  such  precinct,  but  ballots 
may  be  cast  for  any  other  person  quali¬ 
fied  to  represent  a  particular  class  or  pre¬ 
cinct.  Voting  shall  be  only  by  ballots 
cast  personally  by  qualified  electors  and 
proxies  will  not  be  recognized.  No 
elector  shall  receive  a  ballot  until  he  has 
registered  by  signing  opposite  his  name 
on  the  list  of  persons  entitled  to  vote. 
Before  receiving  a  ballot  any  elector  may 
be  challenged  by  any  other  elector  quali¬ 
fied  to  vote  in  the  district  and  thereupon 
the  judges,  or  any  of  them,  may  require 
the  elector  challenged  to  answer  such 
questions  concerning  his  qualifications 
as  a  voter  as  may  be  deemed  necessary. 
Upon  his  failure  or  refusal  to  answer  such 
questions  satisfactorily,  he  shall  not  be 
permitted  to  register  or  to  receive  a 
ballot.  Each  candidate  may  designate 
any  qualified  elector  to  remain  within 
the  polling  places  during  the  casting  and 
counting  of  votes  and  the  declaration  of 
the  results  thereof,  and  such  person  may 
act  as  a  challenger.  Before  any  elector 
shall  be  permitted  to  deposit  his  com¬ 
pleted  ballot  in  the  ballot  box,  the  judges 
shall  write  “Voted”  opposite  his  signa¬ 
ture  on  the  registration  list. 

(e)  Elections;  method  of  voting.  Only 
one  ballot  may  be  cast  by  the  holder  or 
holders  of  any  one  license  or  permit, 
whether  regular  or  free-use,  or  by  a  qual¬ 
ified  elector  or  electors  controlling  any 
one  base  property.  An  elector  eligible 
only  for  a  free-use  license  or  permit  may 
cast  a  ballot  for  one  free-use  candidate 
only  and  for  no  other  candidate.  All 
other  electors,  regardless  of  the  precincts 
in  which  they  may  reside  or  operate,  shall 
cast  one  ballot  each,  on  which  shall  be 
written  the  name  or  names  of  the  total 
number  of  candidates  to  be  elected  in  the 
district  as  representatives  of  the  class  of 
owners  of  livestock  to  which  the  elector 
belongs:  Provided,  That  if  he  belongs  to 
more  than  one  such  class  he  shall  vote 
only  for  the  candidates  of  the  class  in 
which  he  predominates  in  numbers  of 
livestock,  on  the  basis  of  one  cow  or  horse 
being  the  equivalent  of  five  sheep  or 
goats.  If  a  certain  number  are  to  be 
elected  from  each  precinct,  no  ballot  shall 
include  the  names  of  more  candidates 
from  any  one  precinct  than  are  to  be 
elected  therefrom. 

(f)  Elections ;  close  of  polls;  results; 
ties;  judges’  certificates.  Polling  places 
shall  remain  open  on  the  day  of  the  elec¬ 
tion  from  2  p.  m.  to  5  p.  m.,  or  until  those 
present  at  5  p.  m.  shall  have  voted.  Upon 
the  closing  of  the  polls  the  judges  shall 
open  the  ballot  box  and  count  the  votes. 
In  case  of  a  tie  vote,  a  choice  by  lot  shall 
be  made  by  the  judges  in  the  presence  of 
the  tie  candidates  or  of  at  least  one  rep¬ 
resentative  designated  by  each  such  can¬ 
didate  for  such  purpose.  As  soon  as  the 
ballots  have  been  counted,  the  judges 
shall  make  out  a  certificate  of  returns 
under  their  hands,  stating  the  number  of 
votes  cast,  the  number  of  excess,  unused 
or  spoiled  ballots,  and,  in  both  words  and 
figures,  the  number  of  votes  received  by 
each  candidate.  The  certificate,  to¬ 


gether  with  the  ballots  and  the  registra¬ 
tion  list  of  voters,  shall  be  enclosed  and 
sealed  and  forthwith  delivered  to  the 
representative  of  the  Bureau  of  Land 
Management  in  charge  of  the  election. 

(g)  Appointment  by  Secretary  of  the 
Interior ;  oath  and  term  of  office;  re¬ 
moval;  vacancies.  No  person  elected  as  a 
district  adviser  may  assume  office  until 
he  has  been  appointed  by  the  Secretary 
of  the  Interior  and  has  taken  an  oath  of 
office.  Persons  elected  as  district  ad¬ 
visers  at  the  first  election  after  the  es¬ 
tablishment  of  a  grazing  district  shall  be 
divided  as  evenly  as  may  be  into  three 
classes  by  lot  by  the  range  manager. 
Those  in  class  1  shall  hold  office  for  one  ] 
year,  those  in  class  2  for  two  years,  and 
those  in  class  3  for  three  years,  and  un¬ 
til  their  successors  are  elected  and  have 
qualified.  Thereafter  at  each  election 
the  class  whose  term  has  expired  shall 
be  elected  for  a  term  of  three  years.  The 
Secretary  of  the  Interior  may  remove  any 
district  adviser  from  office  because  of 
failure  to  discharge  his  duties,  loss  of  any 
of  his  qualifications  to  hold  the  office,  or 
for  the  good  of  the  service.  Upon  a  va¬ 
cancy  occurring  in  the  office  of  a  district 
adviser  other  than  a  wildlife  representa¬ 
tive  by  reason  of  resignation,  removal, 
disqualification,  or  otherwise,  the  board 
shall  recommend  the  name  of  a  person  to 
fill  the  vacancy  and  such  recommenda¬ 
tion,  together  with  that  of  the  regional 
administrator,  shall  be  transmitted  to 
the  Director  wTho  shall  consider  the  rec¬ 
ommendation  and  if  he  concurs,  trans¬ 
mit  it  to  the  Secretary  for  his  considera¬ 
tion.  A  person  appointed  by  the  Secre¬ 
tary  to  fill  a  vacancy  shall  hold  office  un¬ 
til  the  next  regular  election,  when  a  suc¬ 
cessor  shall  be  elected  to  serve  for  the 
remainder  of  the  unexpired  term,  if  any, 
of  the  member  causing  the  vacancy. 
Wildlife  representatives  shall  hold  office 
without  term  and  until  a  successor  may 
be  appointed  by  the  Secretary. 

(h)  Meetings:  organization.  District 
advisory  boards  shall  meet  at  any  time 
and  place  within  or  near  the  district  des¬ 
ignated  by  the  regional  administrator 
or  his  authorized  representative.  At  the 
first  meeting  of  the  board  after  an  elec¬ 
tion,  it  shall  organize  by  electing  one  of 
its  members  as  chairman  and  such  other 
officers  from  its  membership  as  it  may 
deem  necessary.  Meetings  of  a  district 
advisory  board  shall  be  open  to  the  pub¬ 
lic  except  that,  w  ith  the  approval  of  the 
representative  of  the  Bureau  of  Land 
Management  present,  it  may  meet  in  ex¬ 
ecutive  session  in  considering  applica¬ 
tions  for  the  granting  of  licenses  or  per¬ 
mits  or  any  other  business. 

(i)  Functions  and  duties  of  district 
advisers.  District  advisers  shall  advise 
or  make  recommendations  on  the  follow¬ 
ing  matters: 

(1)  The  carrying  capacity  of  the  Fed¬ 
eral  range  in  the  district. 

(2)  Applications  under  the  Federal 
Range  Code  for  Grazing  Districts  for 
grazing  licenses  or  permits,  either  regu¬ 
lar  or  free-use;  Provided,  That  no  board 
shall  make  a  recommendation  on  an  ap¬ 
plication  by  any  of  its  members.  Such 
an  application  shall  be  acted  on  in  the 
first  instance  by  the  area  administrator 
or  the  range  manager. 

(3)  Proper  rules  of  fair  range  practice. 
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(4)  Allotments  of  range  by  classes  of 
livestock  or  for  community  or  individual 
use. 

(5)  Seasonal  use  of  the  Federal  range 
or  any  part  thereof. 

(6)  Applications  for  the  construction 
or  maintenance  of  improvements  on  the 
Federal  range  under  section  4  of  the  act. 

(7)  Any  recommendations  made  by 
local  associations  of  stockmen  in  the 
district. 

(8)  Reservations  of  carrying  capacity 
of  Federal  range  for  wild  game  animals, 
including  any  agreements  in  connection 
therewith  proposed  for  execution  with 
State  or  Federal  wildlife  agencies. 

(9)  Special  rules  for  the  district, 
within  the  meaning  of  §  161.15. 

(10)  Any  other  matter  which  they 
may  desire  to  bring  to  the  attention  of 
the  Secretary  of  the  Interior,  or  on  which 
he  may  request  their  advice. 

(j)  State  Advisory  Boards.  Each 
grazing  district  advisory  board  shall  se¬ 
lect  from  its  members,  at  the  first  meet¬ 
ing  of  the  board  after  an  election,  two 
members  and  two  alternates  to  serve  on 
a  State  Advisory  Board  for  the  State  in 
which  the  district  is  located:  Provided, 
That  where  the  district  advisory  board 
has  representation  for  cattle  and  horses, 
and  sheep  and  goats,  then  only  one  rep¬ 
resentative  and  one  alternate  represent¬ 
ing  each  class  shall  be  selected. 

<k)  National  Advisory  Board  Council. 
Each  State  Advisory  Board  shall  select 
from  its  members,  at  its  first  meeting  af¬ 
ter  its  membership  is  designated  or 
changed,  one  representative  and  one  al¬ 
ternate  representing  cattle  and  horses, 
and  one  representative  and  one  alternate 
representing  sheep  and  goats,  to  serve  on 
a  National  Advisory  Board  Council. 

(1)  Functions  and  duties  of  State  Ad¬ 
visory  Boards  and  National  Advisory 
Board  Council.  In  addition  to  the  serv¬ 
ice  rendered  on  grazing  district  advisory 
boards,  the  State  Advisory  Board  mem¬ 
bers  shall  consider  and  make  recom¬ 
mendations  on  grazing  administration 
policies  or  problems  affecting  the  State 
as  a  whole.  The  National  Advisory 
Board  councilmen,  in  addition  to  serv¬ 
ing  on  their  respective  district  and  State 
Advisory  Boards,  shall  consider  and 
make  recommendations  on  grazing  ad¬ 
ministration  policies  and  problems  of  na¬ 
tional  scope. 

§  161.13  Local  associations  of  stock¬ 
men — (a)  Organization.  Qualified  ap¬ 
plicants  for  grazing  licenses  or  permits 
in  any  grazing  district  may  organize  a 
local  association,  or  several  associations, 
according  to  classes  of  livestock,  or  by 
community  of  interest  or  otherwise. 

(b)  Articles  of  incorporation ;  consti¬ 
tution;  by-laws.  Such  associations  shall 
be  organized  as  corporations  “not-for- 
Proflt,”  if  permissible  under  the  laws  of 
the  State  in  which  the  grazing  district, 
or  the  greater  part  thereof,  is  situated; 
°r  they  may  be  organized  as  cooperative 
unincorporated  associations.  In  either 
case  the  articles  of  incorporation,  the 
charters,  or  the  constitutions  of  such 
associations  shall  be  submitted  to  the 
Bureau  of  Land  Management  before 
toe  organization  of  the  association  shall 
be  recognized  by  the  Department  of  the 
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Interior.  The  bylaws  of  such  associa¬ 
tions  need  not  be  submitted  but  in  any 
instance  in  which  they  are  in  conflict 
with  the  provisions  of  the  Federal  Range 
Code  for  Grazing  Districts  or  the  terms 
of  any  license,  permit,  or  cooperative 
agreement  issued  to  or  made  with  an 
association,  the  latter  shall  prevail. 

(c)  Powers.  Such  local  associations 
should  be  authorized  to  exercise  the  fol¬ 
lowing  powers: 

(1)  To  lease,  or  otherwise  acquire  the 
control  of  State,  county,  privately 
owned,  tax  default,  or  other  lands  within 
or  near  a  district. 

(2)  To  make  contributions  in  cash, 
property,  material,  or  labor  toward  the 
administration,  protection,  and  improve¬ 
ment  of  the  Federal  range  lying  within 
the  district. 

(3)  To  construct  and  maintain  fences, 
wells,  reservoirs,  and  other  improve¬ 
ments  necessary  to  the  care  and  manage¬ 
ment  of  the  livestock  grazed  in  the 
district,  under  permit  issued  by  authority 
of  the  Secretary  of  the  Interior. 

(4)  To  act  in  an  advisory  capacity  to 
the  Secretary  of  the  Interior  in  the  ad¬ 
ministration  of  the  Federal  range  lying 
within  the  district.  All  recommenda¬ 
tions  made  by  the  association  to  the 
Secretary  shall  be  subject  to  the  pro¬ 
visions  of  the  Federal  Range  Code  for 
Grazing  Districts  and  shall  include  the 
right  of  a  hearing  before  an  examiner 
of  the  Bureau  of  Land  Management  on 
the  necessity  and  propriety  of  any  action 
recommended  and  of  appeal  to  the  Sec¬ 
retary  from  the  examiner’s  findings  of 
fact  and  decision. 

(5)  To  recommend  the  amount,  man¬ 
ner  of  apportionment,  time,  and  method 
of  collection  of  assessments  for  strictly 
association  purposes,  as  well  as  for  the 
public  purposes  contemplated  by  the  act. 

(6)  To  enter  into  cooperative  agree¬ 
ments  with  the  Secretary  of  the  Interior 
or  any  officer  designated  by  him  for  any 
of  the  foregoing  purposes  or  for  any 
other  purpose  authorized  by  the  act. 

(d)  Cooperative  agreements  for  use 
of  lands;  obligation  of  all  licensees  and 
permittees  to  share  cost.  Whenever  the 
carrying  capacity  of  Federal  range  is 
increased  by  reason  of  the  acquisition  of 
control  of  any  lands  by  the  Bureau  of 
Land  Management  through  a  coopera¬ 
tive  agreement  with  a  local  association, 
any  licensee  or  permittee  benefiting 
thereby,  whether  a  member  of  the  asso¬ 
ciation  or  not,  shall  pay  to  the  associa¬ 
tion  his  proportionate  share  of  the  cost 
of  the  association  lands,  based  on  the 
number  of  livestock  by  which  his  license 
or  permit  is  increased  by  reason  of  the 
administration  of  the  association  lands 
by  the  Bureau  of  Land  Management, 
plus  any  authorized  association  assess¬ 
ments  for  other  expenses.  The  range 
manager  is  authorized  to  refuse  to  issue 
a  license  or  permit  to  any  applicant  or 
to  cancel  or  refuse  to  renew  the  license 
or  permit  of  any  licensee  or  permittee  to 
graze  on  any  lands  covered  by  such  an 
agreement,  whether  public  or  associa¬ 
tion  lands,  and  whether  or  not  such  ap¬ 
plicant,  licensee,  or  permittee  is  a  mem¬ 
ber  of  the  association,  if  he  fails  or  re¬ 
fuses  to  pay  to  the  association  any  of 
the  foregoing  charges. 


§  161.14  Construction  and  mainte¬ 
nance  of  improvements  on  the  Federal 
range — (a)  Statutory  authorization. 
Section  4  of  the  act  provides: 

Fences,  wells,  reservoirs,  and  other  Im¬ 
provements  necessary  to  the  care  and  man¬ 
agement  of  the  permitted  livestock  may  be 
constructed  on  the  public  lands  within  such 
grazing  districts  under  permit  issued  by  the 
authority  of  the  Secretary,  or  under  such 
cooperative  arrangement  as  the  Secretary 
may  approve.  Permittees  shall  be  required 
by  the  Secretary  of  the  Interior  to  comply 
with  the  provisions  of  law  of  the  State  within 
which  the  grazing  district  is  located  with  re¬ 
spect  to  the  cost  and  maintenance  of  parti¬ 
tion  fences.  No  permit  shall  be  Issued  which 
shall  entitle  the  permittee  to  the  use  of 
such  improvements  constructed  and  owned 
by  a  prior  occupant  until  the  applicant  has 
paid  to  such  prior  occupant  the  reasonable 
value  of  such  improvements  to  be  deter¬ 
mined  under  rules  and  regulations  of  the 
Secretary  of  the  Interior.  The  decision  of  the 
Secretary  in  such  cases  is  to  be  final  and 
conclusive. 

(b)  Applicants  for  permits  and  coop¬ 
erative  agreements:  qualifications.  An 
applicant  for  a  permit  or  for  a  cooper¬ 
ative  agreement  or  an  arrangement  to 
construct  and  maintain  improvements  of 
the  character  described  in  section  4  of 
the  act,  or  to  use  and  maintain  improve¬ 
ments  of  such  character  constructed 
and  owned  by  a  prior  occupant,  on  the 
Federal  range,  must  satisfy  the  qualifi¬ 
cations  defined  in  §  161.3  (a). 

(c)  Applications;  form  and  contents ; 
filing.  Applications  for  such  permits, 
cooperative  agreements,  or  arrange¬ 
ments  shall  set  forth  the  location  of 
such  improvements  by  legal  subdivision 
of  the  public  land  survey,  the  necessity, 
use,  cost,  and  description  of  such  im¬ 
provements,  item  by  item,  shall  designate 
the  time  and  manner  of  their  construc¬ 
tion,  the  period  of  use,  the  method  of 
operation,  protection,  repair,  removal,  or 
other  disposition,  and  shall  include  any 
other  pertinent  information.  If  an  ap¬ 
plication  concerns  the  use  and  mainte¬ 
nance  of  improvements  constructed  and 
owned  by  a  prior  occupant  under  permit 
issued  by  the  authority  of  the  Secretary, 
it  shall  include  also  an  itemized  showing 
of  their  reasonable  value  at  the  time  of 
filing  the  application  and  other  evidence 
that  the  applicant  has  paid  this  amount 
to  the  prior  occupant  and  has  obtained 
title  to  the  improvements  free  of  all 
encumbrances,  or  a  clear  and  concise 
explanation  of  the  reasons  for  a  lack  of 
such  agreement  between  the  applicant 
and  the  prior  occupant.  When  neces¬ 
sary  properly  to  explain  the  improve¬ 
ments  and  matters  connected  therewith, 
the  application  shall  be  accompanied  by 
a  sketch  of  the  improvements  with  speci¬ 
fications  and  a  map  showing  their  loca¬ 
tion  in  the  grazing  district.  All  applica¬ 
tions  shall  be  made  on  forms  provided  by 
the  Bureau  of  Land  Management,  with 
such  modifications  as  may  be  necessary, 
and  shall  be  filed  in  triplicate  with  the 
range  manager,  who  will  submit  them 
to  the  advisory  board  for  consideration 
and  recommendation  prior  to  transmit¬ 
tal  to  the  regional  administrator  for 
action. 

(d)  Applications  for  construction  of 
improvements;  consideration;  appeals. 
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The  area  administrator,  following  the 
receipt  of  an  application  concerning  < 
the  construction  of  an  improvement,  to¬ 
gether  with  the  recommendation  of  the 
advisory  board  and  range  manager,  will 
act  on  the  application  and  such  action 
shall  be  final  unless  the  applicant  ap¬ 
peals  to  an  examiner.  Appeals  to  an  ex¬ 
aminer  and  to  the  Director  of  the  Bu¬ 
reau  of  Land  Management  and  Secretary 
of  the  Interior  shall  be  made  in  accord¬ 
ance  with  §  161.9  (c)  and  (e)  through 
(n).  Decisions  not  appealed  from,  and, 
in  any  event,  the  decision  of  the  Secre¬ 
tary  shall  be  final. 

(e)  Applications  for  use  of  improve¬ 
ments  owned  by  prior  occupant;  pro¬ 
cedure  upon  failure  to  agree.  An  appli¬ 
cation  to  use  and  maintain  improve¬ 
ments  constructed  and  owned  by  a  prior 
occupant,  under  permit  issued  by  the 
authority  of  the  Secretary,  if  accom¬ 
panied  by  the  evidence  of  ownership  pro¬ 
vided  for  in  paragraph  (c)  of  this  sec¬ 
tion,  shall  be  considered  in  the  same 
manner  as  an  application  for  the  con¬ 
struction  of  improvements.  Upon  the 
filing  of  such  an  application  showing 
that  the  applicant  and  the  prior  occu¬ 
pant  have  not  agreed  on  the  value  of 
the  improvements,  the  regional  admin¬ 
istrator  will  immediately,  at  the  appli¬ 
cant’s  expense,  cause  the  prior  occupant 
to  be  served  either  personally  or  by  regis¬ 
tered  mail  with  a  notice  of  the  filing  of 
the  application,  together  with  copies  of 
the  application  and  any  accompanying 
papers  and  an  order  to  show  cause  within 
thirty  days  why  the  improvements 
should  not  be  determined  to  be  of  the 
value  alleged  by  the  applicant.  Upon 
such  a  showing,  or.  if  the  prior  occupant 
applies  within  thirty  days  from  the  date 
of  service  for  a  hearing,  in  the  light  of 
such  evidence  as  the  applicant  and  the 
prior  occupant  may  desire  to  present  in 
such  hearing  the  area  administrator 
will  determine  the  present  reasonable 
value  of  the  improvements.  Such  deter¬ 
mination  shall  be  final  unless  an  appeal  is 
taken  to  an  examiner.  Appeals  to  an 
examiner  and  to  the  Director  of  the 
Bureau  of  Land  Management  and  to  the 
Secretary  of  the  Interior  shall  be  made 
in  accordance  with  §  161.9  (c)  and 
(e)  through  (n).  Decisions  not  appealed 
from  and,  in  any  event,  the  decision  of 
the  Secretary  shall  be  final.  Upon  the 
failure  of  the  prior  occupant  to  show 
cause  or  to  apply  within  30  days  for  a 
hearing,  the  reasonable  value  of  the  im¬ 
provements  will  be  determined  by  the  re¬ 
gional  administrator:  Provided,  That  in 
the  event  of  such  default  by  the  prior  oc¬ 
cupant  the  value  determined  shall  not  be 
less  than  the  amount  alleged  by  the  ap¬ 
plicant  in  his  application  and  the  deci¬ 
sion  of  the  area  administrator  in 
such  cases  shall  be  final.  In  any  case 
when  a  decision  has  become  final,  pay¬ 
ment  by  the  applicant  to  the  prior 
occupant  of  the  amount  determined  and 
a  showing  that  the  improvements  are 
free  of  all  encumbrances  shall  be  a  con¬ 
dition  precedent  to  favorable  action  on 
the  application. 

(f)  Approval  of  application.  Upon 
the  approval  of  an  application  concern¬ 
ing  the  construction  or  use  and  main¬ 
tenance  of  any  improvements  on  the  Fed¬ 


eral  range  by  the  issuance  of  a  permit 
or  the  approval  of  a  cooperative  agree¬ 
ment  or  other  arrangement,  the  applicant 
may  construct  the  improvements  or  use 
the  improvements  constructed  and  owned 
by  the  prior  occupant,  as  the  case  may 
be. 

§  161.15  Special  rules  for  grazing  dis¬ 
tricts.  Whenever  it  appears  to  an  area 
administrator  that  local  conditions  in 
and  district  in  his  area  make  necessary 
the  application  of  a  special  rule  on  any 
of  the  matters  in  the  Federal  Range  Code 
for  Grazing  Districts  in  order  better  to 
achieve  an  administration  consistent 
with  the  purposes  of  the  act,  he  may  rec¬ 
ommend  such  a  rule,  supported  by  a  fac¬ 
tual  showing  of  its  necessity,  to  the 
Secretary  of  the  Interior  for  approval. 

§  161.16  Penal  provision.  Under  sec¬ 
tion  2  of  the  act  any  willful  violation  of 
the  provisions  of  the  act  or  of  the  rules 
and  regulations  thereunder  (the  Federal 
Range  Code  for  Grazing  Districts),  after 
actual  notice  of  the  existence  of  the  pro¬ 
visions  of  such  act  or  such  rules  and  reg¬ 
ulations,  is  punishable  by  a  fine  of  not 
more  than  $500. 

§  161.17  Saving  clause.  So  far  as 
practicable,  and  consistent  with  the  pur¬ 
poses  and  provisions  of  the  act  and  the 
basic  policy  and  plan  of  administration 
outlined  in  §  161.1  (a)  of  the  Federal 
Range  Code  for  Grazing  Districts,  the 
provisions  of  §  161.6  (b)  of  the  Code  will 
not  be  applied  to  the  prejudice  of  the 
position  of  anyone  who  on  September  23, 
1942,  was  the  holder  of  a  grazing  license 
or  permit  or  who  on  that  date  had  pend¬ 
ing  an  application  therefor. 


Part  163 — Joint  Regulations  Relating 
to  Game  Ranges  or  Wildlife  Refuges 
in  Grazing  Districts 

Sec. 

163.1  Protection  of  wildlife. 

163.2  Acts  not  permitted  on  game  ranges, 

or  wildlife  refuges. 

163.3  Grazing. 

163.4  Specimens  for  scientific,  exhibition, 

or  propagating  purposes. 

163.6  Scientific  studies. 

163.6  Removal  of  surplus  animals. 

163.7  Economic  utilization  of  resources. 

163.8  Pishing. 

163.9  Exhibition  and  revocation  of  permits. 

Authority:  §§163.1  to  163.9  Issued  under 
sec.  10,  45  Stat.  1224,  sec.  2,  48  Stat.  1270; 
16  U.  S.  C.  7151,  43  U.  S.  C.  315a. 

Cross  References:  For  administration  of 
game  ranges  or  wildlife  refuges  in  grazing 
districts,  see  Wildlife,  50  CFR  Part  20.  For 
Fish  and  Wildlife  Service,  Department  of  the 
Interior,  see  Wildlife,  50  CFR  Chapter  I.  For 
protection  of  wildlife,  regulations  of  the  Na¬ 
tional  Park  Service,  Department  of  the  In¬ 
terior,  see  Parks,  Forests,  and  Memorials,  36 
CFR  1.9  For  regulations  of  the  Forest  Serv¬ 
ice  Department  of  Agriculture,  relating  to 
wildlife,  see  Parks,  Forests,  and  Memorials, 
36  CFR  Part  241. 

§  163.1  Protection  of  wildlife.  It  is 
not  permitted  to  hunt,  trap,  catch,  dis¬ 
turb,  or  kill,  or  attempt  to  hunt,  trap, 
catch,  disturb,  or  kill  any  wild  bird  or 
other  animal,  or  to  take  or  molest  the 
nests  or  eggs  of  such  birds,  on  any  game 
ranges,  or  wildlife  refuges,  except  when 
authorized  by  permit  issued  by  or  under 
^the  authority  of  the  Secretary  of  the 


Interior:  Provided,  That  duly  authorized 
grazing  permittees  and  employees  of  the 
Department  of  the  Interior  engaged  in 
the  control  of  predatory  animals  and 
rodents  may  trap  or  otherwise  take  such 
rodents,  predatory  animals,  or  preda¬ 
cious  birds  when  in  the  opinion  of  the 
Director,  Fish  and  Wildlife  Service,  con¬ 
trol  measures  are  necessary  to  reduce  the 
numbers  of  such  animals  or  birds  in  order 
to  safeguard  the  perpetuation  of  other 
species  of  wildlife,  to  protect  livestock, 
or  to  conserve  grazing  resources,  or  to 
retard  soil  erosion. 

§  163.2  Acts  not  permitted  on  game 
ranges,  or  wildlife  refuges.  The  follow¬ 
ing  acts  are  not  permitted  on  lands  of 
the  United  States  within  such  game 
ranges,  or  wildlife  refuges: 

(a)  Setting  on  fire,  or  causing  to  be 
set  on  fire  any  timber,  brush,  or  grass, 
except  as  authorized  by  the  resident  offi¬ 
cer  in  charge  of  such  area. 

(b)  Building  a  camp  fire  in  leaves, 
rotten  wood,  or  other  places  where  it  is 
likely  to  spread:  against  large  or  hollow 
logs  or  stumps  where  it  is  difficult  to  ex¬ 
tinguish  it  completely;  or  in  any  other 
dangerous  place,  or  during  windy 
weather,  without  confining  it  to  holes  or 
cleared  spaces  from  which  all  vegetation 
or  other  inflammable  material  has  been 
removed. 

(c)  Leaving  a  camp  fire  unattended  or 
not  completely  extinguished. 

(d)  Disturbing,  molesting,  or  inter¬ 
fering,  by  intimidation,  threat,  assault, 
or  otherwise,  with  any  person  engaged 
in  the  management  of  wildlife  or  live¬ 
stock  on  such  ranges,  or  refuges,  or  the 
prevention  of  trespass  thereon. 

(e)  Unless  authorized  by  permit  from 
the  resident  officer  in  charge,  the  carry¬ 
ing  of  a  firearm,  except  by  authorized 
Federal  or  State  officers. 

(f)  Throwing  or  placing  a  burning 
cigarette,  match,  pipe  heel,  firecracker, 
or  any  ignited  substance  in  any  place 
where  it  may  start  a  fire;  or  discharging 
any  kind  of  fireworks  on  any  part  of  such 
ranges,  or  refuges. 

(g)  The  destruction,  injury,  deface¬ 
ment,  removal,  or  disturbance  in  any 
manner,  of  any  building,  notice,  sign, 
signboard,  equipment,  fence,  post,  road, 
trail,  dike,  dike  embankment,  dam, 
bridge,  or  other  structure  or  of  any  other 
public  property  of  any  kind  on  such 
ranges,  or  refuges. 

(h)  Entering,  occupying,  or  using, 
without  permission  from  the  officer  in 
charge,  any  building  of  the  United  States 
on  such  areas  used  for  administration 
purposes  by  the  Department  of  the  In¬ 
terior,  except  in  case  of  emergency  to 
prevent  human  suffering. 

(i)  The  entering  or  being  upon  such 
land  with  intent  to  destroy,  molest,  dis¬ 
turb,  or  injure  property  used,  or  acquired 
for  use,  by  the  United  States,  in  the  ad¬ 
ministration  of  such  areas. 

<j)  The  dumping  of  garbage,  or  other 
refuse  or  debris,  or  the  draining  or 
dumping  of  oil,  acids  or  poisons  in,  or 
otherwise  polluting  any  waters,  water- 
holes,  or  streams  within  any  such  ranges, 
or  refuges. 

5  163.3  Grazing.  No  cattle,  sheep, 
hones,  or  other  livestock  are  permitted 
to  graze  on  the  public  lands  within  the 
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exterior  boundaries  of  such  game  ranges, 
or  refuges,  except  under  permit  of  the 
authorized  officer  of  the  Department  of 
the  Interior  and  in  accordance  with  such 
conditions  as  he  may  prescribe  therein, 
and  no  grazing  is  permitted  on  lands 
within  the  exterior  boundaries  of  such 
f-me  ranges,  or  refuges,  which  have 
teen  or  which  hereafter  may  be  acquired 
by  the  United  States  for  the  conservation 
of  migratory  birds  and  other  wildlife, 
except  under  permit  of  the  authorized 
officer  of  the  Department  of  the  Interior 
and  in  accordance  with  such  conditions 
as  he  may  prescribe  therein. 

§  163.4  Specimens  for  scientific,  ex¬ 
hibition,  or  propagating  purposes. 
Specimens  of  plant  and  animal  life  or 
other  natural  objects  on  any  range,  or 
refuge,  may  be  taken  for  scientific,  ex¬ 
hibition,  or  propagating  purposes,  under 
special  permit  issued  under  authority  of 
the  Secretary  of  the  Interior  and 
countersigned  by  the  Director,  Pish  and 
Wildlife  Service,  but  no  such  permit  shall 
be  deemed  to  authorize  the  taking,  pos¬ 
session,  transportation,  or  sale  of  any 
wildlife,  or  the  nests  or  eggs  of  birds, 
contrary  to  State  or  Federal  law. 

§  163.5  Scientific  studies.  Any  person 
may  enter  upon  any  such  range,  or 
refuge,  for  scientific  study,  the  taking  of 
photographs  thereon,  or  for  other  like 
purposes,  but  must  comply  with  this  part 
for  the  protection  of  wildlife,  and  the 
rules  in  this  chapter  for  the  administra¬ 
tion  of  grazing  districts. 

§  163.6  Removal  of  surplus  animals. 
Whenever  it  shall  appear  after  investiga¬ 
tion  that  the  number  of  any  species  of 
game  animal  on  any  such  range,  or. 
refuge,  shall  have  increased  beyond  the 
numbers  specified  in  the  Executive  order 
establishing  the  particular  range,  it  shall 
be  the  duty  of  the  Director,  Fish  and 
Wildlife  Service,  and  the  Director, 
Bureau  of  Land  Management,  Depart¬ 
ment  of  the  Interior,  jointly  to  deter¬ 
mine  the  number  of  surplus  animals  it 
is  desirable  to  remove  from  such  range, 
or  refuge,  and  upon  such  determination 
such  surplus  animals  may  be  removed 
under  such  conditions  and  in  the  man¬ 
ner  authorized  or  prescribed  by  the 
Director,  Fish  and  Wildlife  Service. 

§  163.7  Economic  utilization  of  re¬ 
sources.  Permits  to  cut  and  remove 
timber  or  firewood,  occupy  or  cultivate 
areas,  use  any  material  of  commercial 
value,  or  make  other  like  use  of  any 
lands  within  the  exterior  boundaries  of 
such  ranges,  or  refuges,  which  lands 
have  been  or  may  hereafter  be  acquired 
by  the  United  States  for  the  conserva¬ 
tion  of  migratory  birds  or  other  wildlife, 
not  inconsistent  with  the  objects  for 
which  such  such  ranges,  or  refuges,  were 
established,  may  be  issued  by  the  Direc¬ 
tor,  Fish  and  Wildlife  Service,  upon  such 
terms  and  at  such  rates  of  charge,  if  any, 
as  may  be  ascertained  and  determined  by 
him  to  be  commensurate  with  the  value 
of  the  privilege  given  by  such  permits. 
Permits  for  like  purposes  as  to  other 
lands  within  such  ranges,  or  refuges,  may 
be  issued  in  conformity  with  rules  and 
regulations  of  the  Department  of  the 
ulterior  covering  such  usage:  Provided, 
That  in  order  to  safeguard  the  food  and 


cover  requirements  for  wildlife,  permits 
to  remove  timber  or  firewood  from  the 
range,  or  refuge,  shall  not  be  issued  until 
applications  therefor  have  first  been  ap¬ 
proved  by  the  resident  officer  of  the  Fish 
and  Wildlife  Service  and  timber  permit¬ 
tees  shall  make  such  disposition  of  brush, 
tops,  lops,  slashings,  and  other  forest 
debris  resulting  from  timber  operations 
as  such  officer  may  prescribe. 

§  163.8  Fishing.  Any  person  may  en¬ 
ter  upon  any  range,  or  refuge,  for  the 
purpose  of  fishing  in  accordance  with  the 
laws  of  the  State  in  which  such  range,  or 
refuge,  is  located,  but  must  comply  with 
the  provisions  of  this  part  for  the  protec¬ 
tion  of  wildlife,  and  the  rules  in  this 
chapter  for  the  administration  of 
grazing  districts. 

§  163.9  Exhibition  and  revocation  of 
permits.  Permits  shall  be  exhibited  for 
inspection  at  any  reasonable  time  upon 
request  of  any  officer  or  employee  of  the 
Department  of  the  Interior  engaged  in 
the  administration  of  such  ranges,  or 
refuges,  or  in  the  enforcement  of  laws 
and  regulations  applicable  to  wildlife. 
Any  permit  may  be  terminated  at  any 
time  by  agreement  between  the  issuing 
officer  and  the  permittee;  it  may  be  re¬ 
voked  by  the  Director,  Bureau  of  Land 
Management,  Department  of  the  In¬ 
terior,  or  his  designated  representative, 
if  issued  by  or  under  his  authority,  or 
by  the  Director,  Fish  and  Wildlife  Serv¬ 
ice,  or  his  designated  representative,  if 
issued  by  or  under  his  authority,  for  non- 
compliance  with  the  terms  thereof  or 
of  the  regulations  in  this  chapter,  for 
nonuse,  or  for  violation  of  any  law  or 
regulation  applicable  to  the  game  range, 
or -wildlife  refuge,  or  of  any  State  or 
Federal  law  protecting  wildlife  or  the 
nests  or  eggs  of  birds;  and  it  is  subject 
at  all  times  to  discretionary  revocation 
by  the  Secretary  under  whose  authority 
it  was  issued. 


Part  165 — Leasing  of  State,  County  or 
Privately  Owned  Lands  in  Grazing 
Districts 
Sec. 

165.0  Authority. 

165.1  Lands  which  may  be  leased. 

165.2  Evidence  of  ownership  required. 

165.3  Form  of  lease. 

165.4  Period  of  lease. 

165.5  Approval  of  the  lease  and  renewal 

thereof. 

165.6  Payment  of  rental. 

165.7  Computation  of  fees. 

165.8  Disposition  of  receipts. 

165.9  Allocation  of  funds  appropriated. 

165.10  Improvements  by  the  United  States 

on  leased  lands. 

Authority:  §§  165.0  to  165.10  issued  under 
48  Stat.  1270;  43  U.  S.  C.  315a. 

§  165.0  Authority.  The  act  of  June 
23,  1938  (52  Stat.  1033;  43  U.  S.  C.  315m- 
1,  315m-4,  inclusive),  commonly  known 
as  the  Pierce  Act,  authorizes  the  Secre¬ 
tary  of  the  Interior  in  his  discretion  to 
lease,  at  rates  to  be  determined  by  him, 
any  State,  county,  or  privately  owned 
lands  chiefly  valuable  for  grazing  pur¬ 
poses  and  lying  within  the  exterior 
boundaries  of  grazing  districts  created 
under  the  Taylor  Grazing  Act  of  June 
28,  1934  (48  Stat.  1269,  as  amended;  43 


U.  S.  C.  315  et  seq.)  when  in  his  judg¬ 
ment,  the  leasing  of  such  lands  will  pro¬ 
mote  the  orderly  use  of  the  district  and 
aid  in  conserving  the  forage  resources  of 
the  public  lands  therein. 

Pursuant  to  section  161  of  the  Revised 
Statutes  (5  U.  S.  C.  22)  and  section  2  of 
the  act  of  June  28,  1934  (43  U.  S.  C. 
315a),  the  authorized  officer  of  the 
Bureau  of  Land  Management  may  ap¬ 
prove  leases  under  the  Pierce  Act  on 
behalf  of  the  United  States  in  accord¬ 
ance  with  this  part.  Leases  so  approved 
need  not  be  submitted  for  Secretarial 
approval. 

§  165.1  Lands  which  may  be  leased. 
When  it  is  determined  by  the  authorized 
officer  that  any  State,  county,  or 
privately  owned  lands  located  within 
grazing  districts  are  chiefly  valuable  for 
grazing,  and  are  necessary  to  promote 
the  orderly  use,  improvement,  and  devel¬ 
opment  of  grazing  districts,  steps  should 
be  taken  to  secure  offers  of  leases  of  such 
lands  from  the  owners  thereof. 

§  165.2  Evidence  of  ownership  re¬ 
quired.  Parties  offering  to  lease  lands  to 
the  United  States  under  the  provisions  of 
this  Act  will  be  required  to  furnish  evi¬ 
dence  of  ownership  as  follows: 

(a)  Certificate  of  ownership  for  State 
or  county  lands.  Where  State  and 
county  lands  are  offered  for  lease,  a 
certificate  from  the  proper  State  or 
county  official  will  be  required  showing 
that  title  to  the  lands  is  in  the  State  or 
county  and  that  the  officer  or  agency  of 
the  State  or  county  offering  them  for 
lease  is  empowered  by  the  laws  of  such 
State  to  lease  such  lands. 

(b)  Certificate  of  ownership  for  pri¬ 
vate  lands.  Where  privately  owned  lands 
are  offered  for  lease,  the  party  offering 
them  will  be  required  to  file  with  the  local 
office  of  the  Bureau  of  Land  Management 
certificates  from  either  the  proper  county 
officials,  a  licensed  abstracter,  or  an  ad¬ 
ministrative  officer  of  the  Bureau  of  Land 
Management  whichever  is  required  by 
an  authorized  officer,  certifying  that 
the  records  of  the  county  in  which 
the  lands  are  situated  show  that  the 
party  offering  the  lands  for  lease  is  the 
record  owner  thereof  or  in  legal  control 
of  such  lands  under  appropriate  recorded 
lease  permitting  the  subleasing  of  the 
property,  and  including  an  itemized 
statement  showing  the  nature  and  extent 
of  any  liens,  tax  assessments,  mortgages, 
or  other  encumbrances. 

§  165.3  Form  of  lease.  Leases  under 
the  Pierce  Act  should  conform  in  general 
to  Form  4-1142.  This  form  is  believed 
adaptable  for  use  in  all  of  the  States 
within  which  grazing  districts  have  been 
established  under  the  Taylor  Grazing 
Act.  Leases  under  the  Pierce  Act  must 
be  executed  by  the  lessor  in  the  manner 
prescribed  by  the  laws  of  the  State  within 
which  the  lands  leased  are  situated. 

§  165.4  Period  of  lease.  Leases  may 
be  made  for  such  periods  as  are  deemed 
proper  by  an  authorized  officer  in 
promoting  a  proper  land-use  program  in 
connection  with  the  public  range,  not  to 
exceed,  however,  the  10-year  period  as 
limited  by  the  Pierce  Act,  beginning  with 
the  date  of  the  approval  of  such  lease. 
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§  165.5  Approval  of  the  lease  and  re- 
newal  thereof.  Local  negotiations  for 
leasing  of  lands  under  this  act  will  not 
be  effective  until  the  lease  and  any  re¬ 
newal  thereof  has  been  approved  by  an 
authorized  officer  of  the  Bureau  of 
Land  Management.  Upon  such  ap¬ 
proval  the  lease  should  be  recorded  in 
the  land  records  of  the  county  in  which 
the  land  is  situated. 

§  165.6  Payment  of  rental.  The  car¬ 
rying  capacity  of  the  lands  will  be  taken 
into  consideration  in  negotiating  the 
rental  to  be  paid.  Payment  of  rentals 
will  be  made  annually  by  the  United 
States  at  the  end  of  the  period  for  which 
licenses  or  permits  to  graze  on  the  lands 
involved  have  been  granted,  or  as  soon 
thereafter  as  the  moneys  collected  by  the 
United  States  from  its  licensees  or  per¬ 
mittees  for  the  use  of  such  lands  have 
been  appropriated  by  the  Congress  in  ac¬ 
cordance  with  the  provisions  of  the 
Pierce  Act,  and  made  available  for  such 
purpose,  or  moneys  for  the  payment  of 
such  rentals  have  been  made  available 
through  contributions  under  section  9  of 
the  Taylor  Grazing  Act  (48  Stat.  1273; 
43  U.  S.  C.  315h). 

§  165.7  Computation  of  fees.  The  ag¬ 
gregate  of  the  grazing  fees  collected  for 
the  use  of  the  lands  leased  under  the  pro¬ 
visions  of  the  Pierce  Act  must  be  suffi¬ 
cient  to  insure  a  return  to  the  United 
States  of  an  amount  equal  to  the  aggre¬ 
gate  of  the  rentals  paid  for  such  lands 
and  the  aggregate  of  the  grazing  fees 
collected  for  the  use  of  all  of  the  lands 
leased  in  any  one  State  must  be  at  least 
equal  to  the  aggregate  of  the  rentals  paid 
in  that  State. 

§  165.8  Disposition  of  receipts.  All 
moneys  received  in  the  administration  of 
lands  leased  under  the  Pierce  Act  will  be 
deposited  in  the  Treasury  of  the  United 
States  as  provided  in  section  4  of  that 
act  and  will  be  available  when  appropri¬ 
ated  by  the  Congress  for  the  leasing  of 
lands.  Distribution  of  such  receipts, 
therefore,  will  not  be  made  as  provided 
in  sections  10  and  11  of  the  Taylor  Graz¬ 
ing  Act  (48  Stat.  1273;  43  U.  S.  C.  3151, 
315J). 

§  165.9  Allocation  of  funds  appropri¬ 
ated.  Moneys  received  in  the  adminis¬ 
tration  of  lands  leased  under  the  Pierce 
Act,  when  appropriated  by  the  Congress, 
will  be  allocated  to  the  budgets  of  the 
regional  administrators  for  disbursement 
in  accordance  with  that  act  and  the 
regulations  in  this  part.  Records  of  dis¬ 
bursements  thereof  will  be  maintained 
under  existing  procedure. 

§  165.10  Improvements  by  the  United 
States  on  leased  lands.  The  procedure 
in  placing  improvements  on  any  lands 
leased  under  the  Pierce  Act  will,  so  far  as 
practicable,  be  the  same  as  provided 
under  Part  161  of  this  chapter. 


SUBCHAPTER  I — HOMESTEADS 

Part  166 — Original,  Additional,  Second, 
and  Adjoining  Farm  Homesteads,  Au¬ 
thorized  by  the  General  Provisions 
of  the  Homestead  Laws 

GENERAL  REGULATIONS 

Sec. 

166.1  Examination  of  land  by  applicant; 

information  as  to  available  land. 


Sec. 

166.2  Kind  of  land  subject  to  homestead 

entry. 

166.3  Ways  in  which  claims  may  be  initi¬ 

ated;  area  enter  able. 

166.4  Homestead  qualifications  and  dis¬ 

qualifications. 

166.5  Conditions  under  which  married 

woman  may  make  homestead  en¬ 
try. 

166.6  Entry  by  widow. 

166.7  Entry  by  Indians. 

166.8  Fees  and  commissions  required  at 

the  time  of  entry  and  proof;  form 
of  remittances. 

166.9  Receipts  for  payment;  notice  to  ap¬ 

plicant. 

166.10  Alienation  of  all  or  part  of  claim; 

mortgages;  relinquishments. 

166.11  Liability  of  claim  for  debts  of  home¬ 

steader. 

166.12  Completion  of  claim,  where  woman 

marries  subsequent  to  entry. 

166.13  Requirements  of  office  holders. 

166.14  Requirements  when  entrymen  be¬ 

come  insane. 

SETTLEMENT  CLAIMS 

166.15  Initiation  of  settlement  claims. 

166.16  Application  for  survey  of  settlement 

claims. 

HOMESTEAD  APPLICATIONS 

166.17  Execution  of  application. 

166.18  Showing  required  of  applicant. 

166.19  Certificate  required  of  Indian  appli¬ 

cant,  under  Act  of  July  4.  1884. 

166.20  Requirements  where  Indian  makes 

entry  as  citizen. 

166.21  Showing  required  with  applications 

by  settlers,  widows,  devisees,  or 
heirs. 

RESIDENCE,  CULTIVATION,  AND  IMPROVEMENTS 
REQUIRED  FOR  3 -YEAR  AND  COMMUTATION 
PROOFS 

166.22  Residence  required  for  3-year  proof. 

166.23  Cultivation  required  for  3-year  proof. 

166.24  Habitable  house  required  for  3-year 

proof. 

166.25  Requirements  for  commutation 

proof;  contests  after  14  months’ 
residence. 

EXTENSION  OF  TIME  TO  ESTABLISH  RESIDENCE 

166.26  Application  for  extension  of  time. 

REDUCTION  IN  RESIDENCE  REQUIREMENTS 
BECAUSE  OF  CLIMATIC  CONDITIONS 

166.27  Statutory  authority. 

166.28  Reduction  of  residence  requirements 

to  6  months  in  each  year. 

166.29  Reduction  of  residence  requirements 

to  5  months  in  each  year. 

166.30  Conditions  under  which  residence 

requirements  will  be  reduced. 

166.31  Residence  each  year  required  in  one 

continuous  period. 

166.32  Statutory  period  for  making  proof. 

166.33  Commutation  proof. 

166.34  Credit  for  military  service. 

166.35  Absence  by  settlers  on  unsurveyed 

lands. 

LEAVE  OF  ABSENCE  FOR  5  MONTHS  EACH  YEAR 

166.36  Absences  by  homestead  entrymen; 

notice  of  beginning  and  termina¬ 
tion  of  absence. 

166.37  Absences  by  settler  on  unsurveyed 

land;  notice  of  beginning  and  ter¬ 
mination  of  absence. 

166.38  Notice  of  settlement  claim. 

LEAVE  OF  ABSENCE  FOR  1  YEAR  OR  LESS,  BECAUSE 
OF  FAILURE  OF  CROPS,  SICKNESS  OR  OTHER 
UNAVOIDABLE  CASUALTY 

166.39  Application  for  leave  of  absence. 

REDUCTION  IN  REQUIREMENTS  AS  TO  CULTIVATION 

166.40  Conditions  under  which  require¬ 

ments  as  to  cultivation  may  be 
reduced. 


ELIMINATION  OF  REQUIREMENTS  AS  TO  CULTIVA¬ 
TION,  IN  CERTAIN  CASES 

Sec. 

166.41  Statutory  authority. 

166.42  Proofs  not  to  be  rejected  for  failure 

to  show  cultivation. 

166.43  Entries  to  which  law  does  not  apply. 

PROCEDURE  GOVERNING  SUBMISSION  OF  FINAL  OB 
COMMUTATION  PROOF 

166.44  When  proof  may  be  made. 

166.45  Officers  qualified  to  take  proof;  no¬ 

tice  of  intention  to  make  proof. 

166.46  Publication  of  proof  notice. 

166.47  Submission  of  proof  in  accordance 

with  published  notice. 

166.48  Citizenship  requirements. 

166.49  Evidence  of  citizenship. 

166.50  Who  may  submit  proof. 

PROOFS  BY  HOMESTEADERS  WHO  INTERMARRY 

166.51  Conditions  under  which  claims  may 

be  completed  by  residence  on 
either  entry. 

168.52  Entries  and  settlement  claims  af¬ 

fected. 

166.53  Husband  entitled  to  elect  on  which 

claim  family  shall  reside. 

166.54  Requirements  for  proofs. 

PROOF  BY  DESERTED  WIFE  ON  HUSBAND’S  ENTRY 
IN  HER  OWN  NAME 

166.55  Conditions  under  which  deserted  wife 

may  make  proof. 

166.56  Summons  to  homestead  entryman. 

166.57  Personal  service  of  summons. 

166.58  Answer  to  summons. 

166.59  Notice  for  publication. 

166.60  Hearing  on  charges  of  desertion. 

166.61  Issuance  of  final  certificate. 

HOMESTEAD  RIGHTS  OF  WIDOWS,  HEIRS,  OB 
DEVISEES 

166.62  Right  of  entry  on  death  of  settler. 

166.63  Requirements  of  those  who  succeed 

to  rights  of  settlers. 

166.64  Right  under  entry  on  death  of  entry- 

man. 

166.65  Requirements  of  those  who  succeed 

to  rights  of  entrymen. 

166.66  Rights  of  heirs  of  contestants. 

ADDITIONAL  ENTRY  FOR  LAND  CONTIGUOUS  TO 
ORIGINAL  ENTRY 

166.67  Statutory  authority. 

166.68  Application;  showing  required. 

166.69  Residence,  cultivation  and  proof  re¬ 

quired. 

ADDITIONAL  ENTRY  BEFORE  OR  AFTER  PROOF  ON 
ORIGINAL  CLAIM;  SECTION  2,  ACT  OF  APRIL  28, 
1904 

166.70  Statutory  authority. 

166.71  Application;  evidence  required. 

166.72  Final  proof. 

166.73  Cancellation  of  original  entry. 

SECOND  ENTRY  BY  PERSON  WHOSE  FORMER  ENTBY 
WAS  LOST,  FORFEITED  OR  ABANDONED 

166.74  Statutory  authority. 

166.75  Date  of  first  entry  immaterial;  good 

faith  of  the  applicant  to  be  passed 
upon. 

166.76  Showing  required  of  applicants. 

166.77  Statement  of  applicant;  corrobora¬ 

tion  required. 

SECOND  ENTRY  BY  PERSON  WHO  PAID  INDIAN 
PRICE  OF  $1.25  PER  ACRE,  OR  MORE,  FOR  LAND 
IN  PRIOR  ENTRY 

166.78  Statutory  authority. 

166.79  Showing  required  as  to  prior  entry. 

166.80  Requirements  as  to  completion  of 

prior  entry. 

166.81  Second  entry  where  prior  entry  wa« 

canceled. 

166.82  Laws  under  which  second  entry  right 

may  be  exercised. 

166.83  Land  not  subject  to  second  entry. 
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SECOND  intit  a  ft  hi  commutation  or  PAY¬ 
MENT  OF  INDUN  PRICE  OF  ORIGINAL  CLAIM; 
ACT*  OF  JUNE  *,  1900,  MAY  17,  1800,  ANB 
MAY  22,  1902 

166.84  Statute*  authorizing  second  entries. 

ADJOINING  FARM  HOMESTEADS 

166.85  Qualifications  of  applicants;  require¬ 

ments  to  complete  entries. 

homestead  subject  to  mortgage  loans 

166.86  Mortgage  loans  on  existing  home¬ 

stead  entries;  allowance  of  home¬ 
stead  applications  for  lands  sub¬ 
ject  to  mortgages  held  by  the 
United  States  acting  through  the 
Secretary  of  Agriculture;  occu¬ 
pancy  of  the  land. 

166.87  Mortgage  liens. 

Cross  References;  For  applications  and 
entries,  see  Parts  101  to  108  of  this  chapter. 
For  enlarged  homesteads,  see  Part  167  of  this 
chapter.  For  general  orders  of  withdrawal, 
see  §§  297.11,  297.12  of  this  chapter.  For 
homesites  or  headquarters,  Alaska,  see  Part 
64  of  this  chapter.  For  homesteads,  Alaska, 
see  Part  65  of  this  chapter.  For  homesteads 
on  coal,  oil,  and  gas  lands,  Alaska,  see  Part 
66  of  this  chapter.  For  Indian  allotments 
and  Indian  lands,  see  Parts  176,  177  of  this 
chapter.  For  Indians  and  Eskimos,  Alaska, 
see  Part  67  of  this  chapter.  For  Kinkaid 
homesteads,  see  Part  169  of  this  chapter.  For 
land  classifications,  see  Part  296  of  this  chap¬ 
ter.  For  national  forest  homesteads,  see  Part 
170  of  this  chapter.  For  soldiers’  and  sailors’ 
homestead  and  preference  rights,  see  Part 
181  of  this  chapter.  For  stock-raising  home¬ 
steads,  see  Part  168  of  this  chapter.  For 
surveys,  Alaska,  see  Part  78  of  this  chapter. 
For  surveys  and  resurveys,  see  Parts  280,  281 
of  this  ohapter. 

GENERAL  REGULATIONS 

Authority  :  f§  166.1  to  166.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§166.1  Examination  of  Ind  by  ap¬ 
plicant;  information  as  to  available  land } 

(a)  Persons  desiring  to  make  homestead 
entries  should  first  fully  inform  them¬ 
selves  as  to  the  character  and  quality 
of  the  lands  they  desire  to  enter,  and 
should  in  no  case  apply  to  enter  until 
they  have  visited  and  fully  examined 
each  legal  subdivision  for  which  they 
make  application,  as  satisfactory  infor¬ 
mation  as  to  the  character  and  oc¬ 
cupancy  of  public  lands  can  not  be  ob¬ 
tained  in  any  other  way. 

(b)  As  each  applicant  is  required  to 
state  that  he  is  well  acquainted  with  the 
character  of  the  land  described  in  his 
application,  and  as  all  entries  are  made 
subject  to  the  rights  of  prior  settlers, 
the  applicant  can  not  make  the  state¬ 
ment  that  he  is  acquainted  with  the 
character  of  the  land,  or  be  sure  that  the 
land  is  not  already  appropriated  by  a 
settler,  until  after  he  has  actually  in¬ 
spected  it. 

(c)  Information  as  to  whether  a  par¬ 
ticular  tract  of  land  is  subject  to  entry 
niay  be  obtained  from  the  manager  of 
the  land  district  in  which  the  tract  is 
located,  either  through  verbal  or  written 
inquiry,  but  this  officer  must  not  be 
expected  to  give  information  as  to 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
•tatement*  or  representations  as  to  any  mat- 
within  Its  Jurisdiction. 


the  character  and  quality  of  unentered 
land  or  to  furnish  extended  lists  of  lands 
subject  to  entry,  except  through  plats 
and  diagrams  which  he  is  authorized  to 


make  and  sell  as  follows; 

For  a  township  diagram  showing 

entered  land  only _ $1.00 

For  a  township  plat  showing  form  of 
entries,  names  of  claimants,  and 

character  entries _  2.  00 

For  a  township  plat  showing  form  of 
entries,  names  of  claimants,  char¬ 
acter  of  entry,  and  number _  3.  00 

For  a  township  plat  showing  form  of 
entries,  names  of  claimants,  char¬ 
acter  of  entry,  number  and  date  of 
filing  or  entry,  together  with  topog¬ 
raphy,  etc _  4.  00 


(d)  Purchasers  of  township  diagrams 
are  entitled  to  definite  information  as  to 
whether  each  smallest  legal  subdivision, 
or  lot,  is  vacant  public  land.  Managers 
are  therefore  required  in  case  of  an  ap¬ 
plication  for  a  township  diagram  show¬ 
ing  vacant  lands  to  plainly  check  off  with 
a  cross  every  lot  or  smallest  legal  sub¬ 
division  in  the  township  which  is  not 
vacant,  leaving  the  vacant  tracts  un¬ 
checked.  There  is  no  authority  for  man¬ 
agers  to  charge  and  receive  a  fee  of  25 
cents  for  plats  and  diagrams  of  a  sec¬ 
tion  or  part  of  a  section  of  a  township. 

(e)  If,  because  of  the  pressure  of  cur¬ 
rent  business  relating  to  the  entry  of 
lands,  managers  are  unable  to  make  the 
plats  or  diagrams  mentioned  above,  they 
may  refuse  to  furnish  the  same  and  re¬ 
turn  the  fee  to  the  applicant,  advising 
him  of  the  reason  for  not  furnishing  the 
plats  requested;  that  he  may  make  the 
plats  or  diagrams  himself  or  have  same 
made  by  his  agent  or  attorney;  and  that 
he  may  have  access  to  the  plats  and  tract 
books  of  the  land  office  for  this  purpose, 
provided  such  use  of  the  records  will  not 
interfere  with  the  orderly  dispatch  of 
the  public  business. 

§  166.2  Kind  of  land  subject  to  home¬ 
stead  entry.1  All  unappropriated  sur¬ 
veyed  public  lands  adaptable  to  any  agri¬ 
cultural  use  are  subject  to  homestead 
entry  if  they  are  not  mineral  or  saline 
in  character,  are  not  occupied  for  the 
purposes  of  trade  or  business,  and  have 
not  been  embraced  within  the  limits  of 
any  withdrawal,  reservation,  or  incorpo¬ 
rated  town  or  city;  but  homestead  entries 
on  lands  within  certain  areas  (such  as 
lands  in  Alaska,  lands  withdrawn  under 
the  Reclamation  Act,  certain  ceded 
Indian  lands,  lands  within  abandoned 
military  reservations,  agricultural  lands 
within  national  forests,  lands  in  western 
and  central  Nebraska,  and  lands  with¬ 
drawn,  classified,  or  valuable  for  coal, 
phosphate,  nitrate,  potash,  oil,  gas, 
sodium,  sulphur,  or  asphaltic  minerals), 
are  made  subject  to  the  particular  re¬ 
quirements  of  the  laws  under  which  such 
lands  are  opened  to  entry. 

Cross  Reference;  For  lands  In  Alaska,  see 
Parts  61,  52,  60-82,  of  this  chapter.  For  lands 
occupied  for  purposes  of  trade  or  manufac¬ 


*  Public  land  withdrawn  by  Executive 
Orders  6910  and  6964  of  November  26,  1934 
and  February  6,  1935,  respectively.  Is  not 
subject  to  homestead  settlement  or  entry 
until  such  appropriation  is  authorized  by 
classification.  See  Part  296  and  SS  297.11  and 
297.12  of  this  chapter. 


turing,  Alaska,  see  Part  81  of  this  ehapter. 

For  agricultural  entries  on  mineral  lands, 
see  Part  102  of  this  chapter.  For  lands  within 
abandoned  military  reservations,  see  Part 
116  of  this  chapter.  For  national  forest 
homestead  entries,  see  Part  170  of  this  chap¬ 
ter.  For  oeded  Indian  lands,  see  Parts  176, 

177  of  this  chapter.  For  mineral  land  regu¬ 
lations,  see  Parts  185,  187,  191-198  of  this 
chapter.  For  regulations  relating  to  reclama¬ 
tion,  see  Parts  230-234  of  tills  chapter. 

§166.3  Ways  in  which  claims  may  be 
initiated;  area  cntcrablc.1  (a)  Claims 
under  homestead  laws  may  be  initiated 
by  settlement  on  either  surveyed  or  un¬ 
surveyed  lands  of  the  kind  mentioned  in 
the  foregoing  section.  Claims  may  also 
be  initiated  on  surveyed  lands  of  that 
kind  by  the  filing  of  a  soldier’s  declara¬ 
tory  statement,  or  by  the  presentation  of 
an  application  to  enter. 

(b)  Under  the  law  relating  to  ordinary 
lands  a  homestead  entry  is  limited  to  160 
acres,  but  this  area  may  sometimes  be 
slightly  exceeded  where  the  tract  is  made 
up  of  irregular  subdivisions. 

§  166  4  Homestead  qualifications  and 
disqualifications.  Homestead  entries 
may  be  made  by  any  person  who  does  not 
come  within  any  one  of  the  following 
classes: 

(a)  Married  women,  except  as  stated 
in  §  166.5. 

(b)  Persons  who  have  already  made 
homestead  entry,  except  as  stated  in 
§§  166.67-1C6.85. 

(c)  Foreign-born  persons  who  have 
not  declared  their  intention  to  become 
citizens  of  the  United  States. 

(d)  Persons  who  are  the  owners  of 
more  than  160  acres  of- land  in  the  United 
States. 

(e)  Persons  under  the  age  of  21  years 
who  are  not  the  heads  of  families,  except 
minors  who  make  entry  as  heirs. 

(f)  Persons  who  have  acquired  title  to 
or  are  claiming,  under  any  of  the  agri¬ 
cultural  public  land  laws,  through  settle¬ 
ment  or  entry  made  since  August  30, 1890, 
any  other  lands  which,  with  the  lands 
last  applied  for,  would  amount  in  the 
aggregate  to  more  than  320  acres.  Ex¬ 
ception  is  made,  however,  as  to  an  entry 
under  one  of  the  enlarged  homestead 
acts,  which  may  be  allowed  provided  ap¬ 
plicant’s  claims  under  the  timber  and 
stone,  desert  land,  and  preemption  laws 
do  not  make  up  approximately  320  acres, 
and  do  not  with  the  homestead  claim 
aggregate  more  than  480  acres. 

§  166.5  Conditions  under  which  mar¬ 
ried  woman  may  make  homestead  entry. 

A  married  woman  who  has  all  of  the  other 
qualifications  of  a  homesteader  may 
make  a  homestead  entry  under  any  one 
of  the  following  conditions; 

(a)  Where  she  has  been  actually  de- _ 

serted  by  her  husband. 

<b)  Where  her  husband  is  incapaci¬ 
tated  by  disease  or  otherwise  from  earn¬ 
ing  a  support  for  his  family  and  the  wife 
is  realy  the  head  and  main  support  of  the 
family. 

(c)  Where  the  husband  is  confined  in 
a  penitentiary  and  she  is  actually  the 
head  of  the  family. 

(d)  Where  the  married  woman  is  the 
heir  of  a  settler  or  contestant  who  dies 
before  making  entry. 
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(e)  Where  a  married  woman  made  im¬ 
provements  and  resided  on  the  lands  ap¬ 
plied  for  before  her  marriage,  she  may 
enter  them  after  marriage  if  her  husband 
is  not  holding  other  lands  under  an  un¬ 
perfected  homestead  entry  at  the  time  of 
the  marriage;  and  this  last  condition 
does  not  apply  if  each  party  has  had  com¬ 
pliance  with  the  law  for  1  year  next 
before  the  marriage  and  neither  one 
abandons  the  land  prior  to  filing  applica¬ 
tion  for  entry. 

5  166.6  Entry  by  widow.  A  widow,  if 
otherwise  qualified,  may  make  a  home¬ 
stead  entry  notwithstanding  the  fact  that 
her  husband  made  an  entry  and  notwith¬ 
standing  she  may  be  at  the  time  claiming 
the  unperfected  entry  of  her  deceased 
husband. 

§  166.7  Entry  by  Indians.  The  act  of 
July  4,  1884  (23  Stat.  96;  43  U.  S.  C.  190) 
expressly  states  that  no  fees  or  commis¬ 
sions  shall  be  charged  on  account  of 
Indian  homestead  entries,  and  a  patent 
different  in  character  from  the  citizen 
homestead  patent  is  issued  on  entries 
made  under  said  act  or  the  act  of  March 
3. 1875  (18  Stat.  420 ;  43  U.  S.  C.  189) . 

Cross  References:  For  Indians  and  Eski¬ 
mos,  Alaska,  see  Part  67  of  this  chapter.  For 
Indian  allotments  and  Indian  lands,  see  Parts 
176,  177  of  this  chapter. 

§  166.8  Fees  and  commissions  re¬ 
quired  at  the  time  of  entry  and  proof; 
form  of  remittances,  (a)  When  a 
homesteader  applies  to  make  entry  he 
must  pay  in  cash  to  the  manager  a  fee 
of  $5  if  his  entry  is  for  less  than  81  acres, 
or  $10  if  he  enters  81  acres  or  more.  And 
in  addition  to  this  fee  he  must  pay,  both 
at  the  time  he  makes  entry  and  final 
proof,  a  commission  of  $1  for  each  40- 
acre  tract  entered  outside  of  the  limits 
of  a  railroad  grant  and  $2  for  each  40- 
acre  tract  entered  within  such  limits. 
Where  an  entry  is  commuted  no 
commissions  are  payable,  except  in  con¬ 
nection  with  certain  ceded  Indian  lands, 
as  to  which  inquiry  must  be  made  spe¬ 
cifically  at  the  proper  land  offices.  On 
all  final  proofs  made  before  the  manager, 
or  before  any  other  officer  authorized  to 
take  proofs,  the  manager  is  entitled  to 
receive  15  cents  for  each  100  words  re¬ 
duced  to  writing,  and  no  proof  can  be 
accepted  or  approved  until  all  fees  have 
been  paid. 

(b)  In  all  cases  where  lands  are  en¬ 
tered  under  the  homestead  laws  in 
Arizona,  California,  Colorado,  Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon, 
Utah,  Washington,  and  Wyoming  the 
commissions  due  to  the  manager  on  en¬ 
tries  and  final  proofs,  and  the  testimony 
fees  under  final  proofs,  are  50  percent 
more  than  those  above  specified,  but  the 
entry  fee  of  $5  or  $10,  as  the  case  may 
be,  is  the  same  in  all  the  States. 

(c)  Forms  of  remittances  that  may 
be  accepted  include  cash  and  currency, 
and  checks,  money  orders  and  bank 
drafts  made  payable  to  the  Bureau  of 
Land  Management  that  may  be  cashed 
without  cost  to  the  Government. 

Cross  References:  For  general  regulations 
Involving  applications  and  entries,  see  Part 
101  of  this  chapter.  For  proofs,  see  Part  106 
of  this  chapter.  For  railroad  grants,  see  Part 
273  of  this  chapter. 


S  166.9  Receipts  for  payment;  notice 
to  applicant.  A  receipt  for  the  money 
tendered  in  connection  with  an  appli¬ 
cation  to  enter  is  at  once  issued,  but  this 
is  merely  evidence  that  the  money  has 
been  paid  and  as  to  the  purpose  thereof. 
If  the  application  is  allowed  and  the  en¬ 
try  placed  of  record,  formal  notice  of 
this  fact  is  issued  on  the  prescribed  form; 
if  the  application  is  rejected  or  sus¬ 
pended,  notice  of  such  action  is  for¬ 
warded  to  the  applicant  as  soon  as 
practicable. 

§  166.10  Alienation  of  all  or  part  of 
claim;  mortgages;  relinquishments,  (a) 
The  alienation  of  all  or  any  part  of  the 
land  embraced  in  a  homestead  prior  to 
making  proof,  except  for  the  public  pur¬ 
poses  mentioned  in  section  2288,  Revised 
Statutes  (43  U.  S.  C.  174),  will  prevent 
the  entryman  from  making  satisfactory 
proof,  since  he  is  required  to  swear  that 
he  has  not  alienated  any  part  of  the  land 
except  for  the  purposes  mentioned  in 
section  2288,  Revised  Statutes. 

(b)  A  mortgage  by  the  entryman  prior 
to  final  proof  for  the  purpose  of  securing 
money  for  improvements,  or  for  any 
other  purpose  not  inconsistent  with  good 
faith,  is  not  considered  such  an  aliena¬ 
tion  of  the  land  as  will  prevent  him  from 
submitting  satisfactory  proof.  In  such 
a  case,  however,  should  the  entry  be 
canceled  for  any  reason  prior  to  patent, 
the  mortgagee  would  have  no  claim  on 
the  land  or  against  the  United  States  for 
the  money  loaned.  A  mortgagee  who  files 
notice  of  his  interest  in  the  district  land 
office  becomes  entitled  to  receive  and  be 
given  the  same  notice  of  any  cflhtest  or 
other  proceeding  thereafter  had  affecting 
the  land  which  is  required  to  be  given  the 
original  entryman  or  claimant. 

(c)  The  right  of  a  homestead  entry- 
man  to  patent  is  not  defeated  by  the 
alienation  of  all  or  a  part  of  the  land 
embraced  in  his  entry  after  the  submis¬ 
sion  of  final  proof  and  prior  to  patent, 
provided  the  proof  submitted  is  satisfac¬ 
tory.  Such  an  alienation  is,  however,  at 
the  risk  of  the  entryman,  for  if  the  re¬ 
viewing  officers  of  the  Department  of  the 
Interior  subsequently  find  the  final  proof 
so  unsatisfactory  that  it  must  be  wholly 
rejected  and  new  proof  required,  the 
entryman  can  not  then  truthfully  make 
the  nonalienation  affidavit  required  by 
section  2291,  Revised  Statutes  (43  U.  S.  C. 
164) ,  and  his  entry  must  in  consequence 
be  canceled.  The  purchaser  takes  no 
better  title  than  the  entryman  had,  and 
if  the  entry  is  canceled  the  purchaser’s 
title  must  necessarily  fail. 

(d)  Relinquishments  run  to  the  United 
States  alone,  and  no  person  obtains  any 
right  to  the  land  by  the  mere  purchase  of 
a  relinquishment  of  a  filing  or  entry. 

§  166.11  Liability  of  claim  for  debts  of 
homesteader.  Under  section  2296,  Re¬ 
vised  Statutes  and  Public  Resolution  No. 
53,  approved  April  28,  1922  (42  Stat.  502; 
43  U.  S.  C.  175) ,  lands  acquired  under  the 
provisions  of  the  homestead  laws  and 
laws  supplemental  thereto  and  amenda¬ 
tory  thereof  do  not  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor. 

5  166.12  Completion  of  claim,  where 
woman  marries  subsequent  to  entry.  The 


marriage  of  an  entrywoman  will  noti 
defeat  her  right  to  acquire  title  to  the 
land  if  she  continues  to  reside  thereon 
and  otherwise  comply  with  the  law;  but 
ordinarily  the  failure  of  her  husband  to 
live  upon  the  homestead  with  her  is 
treated  as  an  evidence  of  bad  faith,  re¬ 
quiring  testimony  for  its  rebuttal.  Hus¬ 
band  and  wife  can  not  maintain  separate 
residences  on  their  respective  homestead 
entries,  and  if  at  the  time  of  marriage 
each  is  holding  an  unperfected  entry  on 
which  residence  must  be  had  in  order  to 
acquire  title,  they  can  not  hold  both 
entries  unless  they  are  entitled  to  the 
benefits  of  the  act  of  April  6,  1914,  as 
amended  by  the  act  of  March  1,  1921  (41 
Stat.  1193;  43  U.  S.  C.  167),  explained 
in  §  166.62.  (38  Stat.  312,  41  Stat.  1193; 
43  U.  S.  C.  167). 

§  166.13  Requirements  of  office  hold¬ 
ers.  Homestead  entrymen  are  not  en¬ 
titled  to  any  special  privileges  whatsoever 
in  connection  with  their  claims  by  reason 
of  the  fact  that  they  are  appointed  or 
elected  to  public  office,  the  duties  of  which 
require  their  residence  elsewhere  than  on 
the  homesteads.  This  also  applies  to 
civil-service  employees. 

§  166.14  Requirements  when  entry- 
men  become  insane.  Neither  residence 
nor  cultivation  by  an  insane  homestead 
entryman  is  necessary  after  he  becomes 
insane,  if  such  entryman  made  entry  and 
established  residence  before  he  became 
insane  and  complied  with  the  require¬ 
ments  of  the  law  up  to  the  time  his  in¬ 
sanity  began.  Proof  on  the  entry  may  be 
submitted  by  his  duly  appointed  guardian 
or  committee.  However,  if  th*  entry- 
man  regains  his  sanity  before  the  expi¬ 
ration  of  3  years  after  the  date  of  the 
entry,  he  is  required  to  re-establish  resi¬ 
dence  on 'the  land  and  comply  with  the 
law;  and  he  must  himself  submit  proof 
unless  the  unsoundness  of  mind  recurs. 

SETTLEMENT  CLAIMS 

Authority:  §§  166.15  and  166.16  issued 
under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.15  Initiation  of  settlement 
Claims.  Settlement  is  initiated  through 
the  personal  act  of  the  settler  placing  im¬ 
provements  upon  the  land  or  establishing 
residence  thereon;  he  thus  gains  the 
right  to  make  entry  for  the  land  as 
against  other  persons.  A  settlement  on 
any  part  of  a  surveyed  quarter  section 
subject  to  homestead  entry  gives  the 
right  to  enter  all  of  that  quarter  section, 
but  if  a  settler  desires  to  initiate  a  claim 
to  surveyed  tracts  which  form  a  part  of 
more  than  one  technical  quarter  he 
should  define  his  claim  by  placing  some 
improvements  on  each  of  the  smallest 
subdivisions  claimed.  When  settlement 
is  made  on  unsurveyed  lands  the  settler 
must  plainly  mark  the  boundaries  of  all 
lands  claimed.  Within  a  reasonable 
time  after  settlement  actual  residence 
must  be  established  on  the  land  and  con¬ 
tinuously  maintained.  Entry  should  be 
made  within  3  months  after  settlement 
upon  surveyed  lands  or  within  that  time 
after  the  filing  in  the  land  office  of  the 
plat  of  survey  of  lands  unsurveyed  when 
settlement  was  made.  Otherwise,  the 
preference  right  of  entry  may  be  lost. 
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5 166.16  Application  for  survey  of  set¬ 
tlement  claims.1  Application  for  the 
survey  of  unsurveyed  lands  may  be 
addressed  to  the  Area  Administrator 
having  local  jurisdiction  by  any  settler 
or  settlers  who  can  show  the  necessary 
qualifications.  The  applicant  must  show 
the  location  of  the  township  by  giving  its 
approximate  number,  range,  and  merid¬ 
ian;  that  he  is  a  bona  fide  settler  therein; 
under  what  law  he  wishes  to  acquire  the 
land;  what  the  character  of  the  land  is, 
and  for  what  it  is  suitable;  the  number 
of  the  settlers  residing  upon  the  land  de¬ 
sired  to  be  surveyed;  when  his  residence 
began  and  to  what  extent  he  has  culti¬ 
vated  and  improved  the  land  claimed; 
that  his  application  for  survey  of  the 
lands  described  is  made  in  good  faith  and 
not  at  the  instance  or  in  the  interest  or 
for  the  benefit  of  any  other  person. 

Cross  Rrr»KNcr.s :  For  surveys,  Alaska,  see 
Part  78  of  this  chapter.  For  surveys  and 
resurveys,  gtneraUy,  see  Part  280,  281  of  this 
chapter. 

HOMESTEAD  APPLICATIONS 

Authority:  106.17  to  106.21  issued 

under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.17  Execution  of  application. 
(a)  A  homestead  application  for  public 
lands  in  the  continental  United  States 
must  be  prepared  on  blank  forms  pre¬ 
scribed  for  that  purpose.  The  applicant 
must  sign  the  application  in  the  district 
embracing  the  land  sought  and  state  in 
the  application  that  it  was  so  signed. 

(b»  An  application  must  be  filed  in  the 
land  office  proper  in  the  State  or  Terri¬ 
tory,  or  if  the  lands  are  in  a  State  in 
which  there  is  no  land  office,  must  be 
filed  with  the  Bureau  of  Land  Manage¬ 
ment  in  Washington,  D.  C.,  except  that 
applications  for  lands  in  North  or  South 
Dakota,  must  be  filed  in  the  land  office  at 
Billings,  Montana;  applications  for  land 
in  Nebraska  or  Kansas  must  be  filed  in 
the  land  office  at  Cheyenne,  Wyoming; 
and  for  lands  in  Oklahoma,  in  the  land 
office  at  Santa  Fe,  New  Mexico.  An  ap¬ 
plication  is  not  acceptable  if  signed  more 
than  10  days  before  being  deposited  in 
the  mails  for  filing  in  the  appropriate 
office. 

§  166.18  Showing  required  of  appli¬ 
cant.  Each  application  to  enter  and  the 
statements  accompanying  it  must  recite 
all  the  facts  necessary  to  show  that  the 
applicant  is  acquainted  with  the  land; 
that  the  land  is  not,  to  the  applicant’s 
knowledge,  either  saline  or  mineral  in 
character;  that  the  applicant  possesses 
all  of  the  qualifications  of  a  homestead 
entryman;  that  the  application  is  hon¬ 
estly  and  in  good  faith  made  for  the  pur¬ 
pose  of  actual  settlement  and  cultiva¬ 
tion  ;  and  not  for  the  benefit  of  any  other 
Person,  persons,  or  corporation;  that  the 
applicant  will  faithfully  and  honestly  en¬ 
deavor  to  comply  with  the  requirements 
of  the  law  as  to  settlement,  residence, 
and  cultivation  necessary  to  acquire  title 
to  the  land  applied  for;  that  the  appli¬ 
cant  is  not  acting  as  the  agent  of  any 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
®ny  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
Matter  within  Its  jurisdiction. 


person,  persons,  corporation,  or  syndi¬ 
cate  in  making  such  entry,  nor  in  collu¬ 
sion  with  any  person,  corporation,  or 
syndicate  to  give  them  the  benefit  of  the 
land  entered  or  any  part  thereof;  that 
the  application  is  not  made  for  the  pur¬ 
pose  of  speculation,  but  in  good  faith  to 
obtain  a  home  for  the  applicant,  and  that 
the  applicant  has  not  directly  or  indi¬ 
rectly  made,  and  will  not  make  any 
agreement  or  contract  in  any  way  or 
manner  with  any  person,  or  persons,  cor¬ 
poration,  or  syndicate  whatsoever  by 
which  the  title  he  may  acquire  from  the 
Government  to  the  lands  applied  for 
shall  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself. 

§  166.19  Certificate  required  of  In¬ 
dian  applicant,  under  act  of  July  4,  1884. 
(a)  The  manager  will  require  an  Indian 
homestead  applicant  under  the  act  of 
July  4,  1834  (23  Stat.  96;  43  U.  S.  C.  190), 
to  submit  a  certificate  from  the  Commis¬ 
sioner  of  Indian  Affairs  that  he  is  en¬ 
titled,  as  an  Indian,  to  make  such  an 
entry. 

(b)  When  such  an  application  is  pre¬ 
sented  without  this  certificate  the  mana¬ 
ger  will  suspend  the  same  and  notify  the 
applicant  that  90  days  are  allowed  within 
which  to  submit  such  certificate  as  to  the 
right  to  allotment,  and  that  upon  failure 
to  submit  the  same  within  the  time  al¬ 
lowed  the  application  will  be  rejected. 

(c)  Where  an  Indian  has  filed  an  al¬ 
lotment  application  and  the  application 
has  been  rejected  for  the  reason  that  the 
applicant  is  not  entitled  as  an  Indian  to 
an  allotment,  such  action  will  not  preju¬ 
dice  the  right  of  such  applicant  to  file  a 
homestead  application,  provided  that  a 
certificate  from  the  Commissioner  of  In¬ 
dian  Affairs,  showing  that  the  applicant 
is  entitled  to  the  benefits  of  the  said  act 
of  July  4,  1884,  is  presented. 

§  166.20  Requirements  where  Indian 
makes  entry  as  citizen,  (a)  A  certifi¬ 
cate  from  the  Commissioner  of  Indian 
Affairs  that  the  applicant  is  entitled,  as 
an  Indian,  to  make  a  homestead  entry, 
should  be  required  only  of  applicants  un¬ 
der  the  act  of  July  4,  1884  (23  Stat.  96; 
43  U.  S.  C.  190),  from  whom  no  fee  or 
commissions  are  required. 

(b)  If  an  Indian  making  application 
under  the  general  homestead  act  states 
that  he  is  a  citizen  of  the  United  States, 
the  manager  will  allow  such  an  Indian,  if 
otherwise  qualified,  to  make  entry  under 
that  act,  without  further  questioning  and 
without  requiring  any  certificate  from 
the  Commissioner  of  Indian  Affairs. 

§  166.21  Showing  required  with  ap¬ 
plications  by  settlers,  widows,  devisees, 
or  heirs.  All  applications  by  persons 
claiming  as  settlers  must,  in  addition  to 
the  facts  required  in  §  166.18,  state  the 
date  and  describe  the  acts  of  settlement 
under  which  they  claim  a  preferred  right 
of  entry,  and  applications  by  the  widows, 
devisees,  or  heirs  of  settlers  must  state 
facts  showing  the  death  of  the  settler  and 
their  right  to  make  entry,  that  the  set¬ 
tler  was  qualified  to  make  entry  at  the 
time  of  his  death,  and  that  the  heirs  or 
devisees  applying  to  enter  are  citizens  of 
the  United  States  or  have  declared  their 
intentions  to  become  such  citizens;  but 
they  are  not  required  to  state  facts  show¬ 


ing  any  other  qualifications  of  a  home¬ 
stead  entryman,  and  the  fact  that  they 
have  made  a  former  entry  will  not  pre¬ 
vent  them  from  making  an  entry  as  such 
heirs  or  devisees,  nor  will  the  fact  that  a 
person  has  made  entry  as  the  heir  or  de¬ 
visee  of  the  settler  prevent  him  from 
making  an  entry  in  his  own  individual 
right  if  he  is  otherwise  qualified  to  do  so. 

RESIDENCE,  CULTIVATION,  AND  IMPROVE¬ 
MENTS  REQUIRED  FOR  3-YEAR  AND  COM¬ 
MUTATION  PROOFS 

Attthoritt:  §§  166.22  to  166.25  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.22  Residence  required  for  3- 
year  proof.  With  the  exception  of  ad¬ 
joining  farm  homestead  entries  and 
entries  allowed  under  certain  laws  not 
requiring  residence,  a  homestead  entry- 
man  must  establish  residence  upon  the 
tract  entered  within  6  months  after  date 
of  the  entry,  unless  an  extension  of  time 
is  allowed,  as  explained  in  §  166.26,  and 
must  maintain  residence  therefor  a  pe¬ 
riod  of  3  years.  However,  he  may  have 
credit  for  residence  as  well  as  cultiva¬ 
tion  before  the  date  of  entry  if  the  land 
was,  during  the  period  in  question,  sub¬ 
ject  to  appropriation  by  him  or  included 
in  an  entry  against  which  he  had  ini¬ 
tiated  a  contest  resulting  afterwards  in 
its  cancellation.  Moreover,  he  may 
absent  himself  for  a  portion  or  portions 
of  each  year  after  making  entry  and 
establishing  residence,  as  more  fully  ex¬ 
plained  in  §  166.36. 

§  166.23  Cultivation  required  for  3 - 
year  proof,  (a)  Cultivation  of  the  land 
for  a  period  of  at  least  2  years  is  re¬ 
quired,  and  this  must  generally  consist 
of  actual  breaking  of  the  soil,  followed 
by  planting,  sowing  of  seed,  and  tillage 
for  a  crop  other  than  native  grasses. 
However,  tilling  of  the  land,  or  other  ap¬ 
propriate  treatment,  for  the  purpose  of 
conserving  the  moisture  with  a  view  of 
making  a  profitable  crop  the  succeeding 
year,  will  be  deemed  cultivation  within 
the  terms  of  the  act  (without  sowing  of 
seed)  where  that  manner  of  cultivation 
is  necessary  or  generally  followed  in  the 
locality. 

(b)  During  the  second  year  not  less 
than  one-sixteenth  of  the  area  entered 
must  be  actually  cultivated,  and  during 
the  third  year,  and  until  final  proof, 
cultivation  of  not  less  than  one-eighth 
must  be  had.  These  requirements  are 
the  same  as  to  homesteads  under  the 
general  law  and  under  the  enlarged 
homestead  acts,  and  the  years  in  ques¬ 
tion  begin  to  run,  not  from  the  estab¬ 
lishment  of  residence,  but  from  the  date 
of  the  entry.  The  required  area  of  culti¬ 
vation  may  be  reduced,  under  certain 
conditions,  as  set  forth  in  §  166.40. 
Moreover,  the  requirements  as  to  culti¬ 
vation  have  been  eliminated  as  to  certain 
homestead  claims  initiated  prior  to  Feb¬ 
ruary  5,  1937,  as  set  forth  in  §§  166.41- 
166.43. 

§  166.24  Habitable  house  required  for 
3-year  proof.  The  homestead  entry- 
man  must  have  a  habitable  house  upon 
the  land  entered  at  the  time  of  submit¬ 
ting  proof.  Other  improvements  should 
be  of  such  character  and  amount  as  are 
sufficient  to  show  good  faith. 
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§  166.25  Requirements  for  commuta¬ 
tion  proof;  contests  after  14  months’ 
residence,  (a)  All  original,  second,  and 
additional  homestead,  and  adjoining 
farm  entries  may  be  commuted,  except 
such  entries  as  are  made  under  particu¬ 
lar  laws  which  forbid  their  commutation. 

(b)  The  entryman,  or  his  statutory 
successor,  must  show  that  substantially 
continuous  residence  upon  the  land  was 
maintained  until  the  submission  of  the 
proof  or  filing  of  notice  of  intention  to 
submit  same,  the  existence  of  a  habit¬ 
able  house  on  the  claim  and  cultivation 
of  the  area  commuted  to  the  extent  re¬ 
quired  under  the  ordinary  homestead 
laws,  that  is,  cultivation  of  one-sixteenth 
of  the  area  during  the  second  year  of 
the  entry,  and  one-eighth  during  the 
third  entry  year  and  until  final  commu¬ 
tation  proof.  However,  the  proof  may  be 
accepted  where  actual  residence  on  the 
land  for  the  required  period  of  14  months 
is  shown,  even  though  slightly  broken, 
provided  it  be  in  reasonably  compact 
periods;  and  the  failure  to  continue  the 
residence  until  filing  of  notice  to  submit 
proof  will  not  prevent  its  acceptance  if 
the  Bureau  of  Land  Management  be 
fully  satisfied  of  entryman’s  good  faith, 
and  provided  no  contest  or  adverse  pro¬ 
ceedings  shall  have  been  initiated  for 
default  in  residence,  or  other  good  cause, 
prior  to  filing  of  such  notice.  Credit 
for  residence  and  cultivation  before  the 
date  of  entry  may  be  allowed  under  the 
conditions  explained  in  §  166.23,  as  to 
3 -year  proof. 

(c)  Where  a  contest  is  initiated 
against  an  entry,  prior  to  filing  of  no¬ 
tice  to  submit  commutation  proof,  the 
entry  will  be  considered  under  sections 
2291  and  2297,  Revised  Statutes,  as 
amended  (43  U.  S.  C.  164,  169),  and  the 
homesteader’s  absence  will  not  be  ex¬ 
cused  upon  the  ground  that  he  has  com¬ 
plied  with  the  law  for  14  months  and  is 
under  no  obligation  to  further  reside 
upon  the  land.  However,  a  contest  for 
abandonment  can  not  be  maintained  if 
the  absence  after  the  14  months’  resi¬ 
dence  is  pursuant  to  a  leave  of  absence 
regularly  and  properly  granted  under 
the  act  of  March  2,  1889  (25  Stat.  854; 
43  U.  S.  C.  234),  or  under  conditions 
which  would  have  entitled  the  entryman 
to  such  leave  upon  formal  application 
therefor,  and  such  absence  will  not  pre¬ 
vent  the  submission  of  acceptable  com¬ 
mutation  proof. 

(d)  An  entryman  submitting  commu¬ 
tation  proof  may  add  together,  to  make 
up  the  14  months,  periods  of  residence 
before  and  after  an  absence  under  a 
leave  of  absence  regularly  granted,  or 
an  absence  of  not  exceeding  5  months 
of  which  he  had  given  notices  as  pro¬ 
vided  by  the  act  of  June  6,  1912  (37  Stat. 
123;  43  U.  S.  C.  164). 

(e)  A  person  submitting  commutation 
proof  must,  in  addition  to  certain  fees, 
pay  the  price  of  the  land;  this  is  ordi¬ 
narily  $1.25  per  acre,  but  is  $2.50  per 
acre  for  lands  within  the  limits  of  cer¬ 
tain  railroad  grants.  The  price  of  cer¬ 
tain  ceded  Indian  lands  varies  according 
to  their  location,  and  inquiry  should  be 
made  regarding  each  specific  tract. 

(f)  The  claimant  must  show  full  citi¬ 
zenship,  as  in  case  of  3-year  proof. 


(g)  The  provisions  of  law  explained  in 
§  166.40  apply  to  commutation  proof  also. 

(h)  Commutation  proof  can  not  be 
made  on  homestead  entries  allowed  un¬ 
der  the  act  of  April  28, 1904  (33  Stat.  547; 
43  U.  S.  C.  224),  known  as  the  Kinkaid 
Act;  entries  under  the  Reclamation  Act 
of  June  17, 1902  (32  Stat.  388;  43  U.  S.  C. 
372  et  seq.) ;  entries  under  the  Enlarged 
Homestead  Act  (35  Stat.  639;  43  U.  S.  C. 
218);  entries  allowed  on  coal  lands  un¬ 
der  the  act  of  June  22, 1910  (36  Stat.  583; 
30  U.  S.  C.  83-85),  so  long  as  the  land 
is  withdrawn  or  classified  as  coal;  ad¬ 
ditional  entries  allowed  under  the  act  of 
April  28,  1904  (33  Stat.  527;  43  U.  S.  C. 
213) ;  second  entries  allowed  under  the 
act  of  June  5,  1900  (31  Stat.  269;  43  U. 
S.  C.  217) ;  second  entries  allowed  under 
the  act  of  May  22,  1902  (32  Stat.  203; 
25  U.  S.  C.  423) ;  when  the  former  entry 
was  commuted;  or  entries  within  forests 
under  the  act  of  June  11,  1906  (34  Stat. 
233;  16  U.  S.  C.  506-509). 

EXTENSION  OF  TIME  TO  ESTABLISH 
RESIDENCE 

§  166.26  Application  for  extension  of 
time,  (a)  Where,  for  climatic  reasons, 
or  on  account  of  sickness,  or  other  un¬ 
avoidable  cause,  residence  cannot  be 
established  on  the  land  within  6  months 
after  the  date  of  the  entry,  additional 
time,  not  exceeding  6  months,  may  be 
allowed.  An  application  for  such  exten¬ 
sion  must  include  the  statements  of  the 
entryman,  and  two  witnesses  acquainted 
with  the  facts.  The  application  should 
set  forth  in  detail  the  grounds  upon 
which  it  is  based,  including  a  statement 
as  to  the  probable  duration  of  the 
hindering  causes  and  the  date  when  the 
claimant  may  reasonably  expect  to  estab¬ 
lish  his  residence. 

(b)  If  the  extension  is  granted,  it  pro¬ 
tects  the  entry  from  contest  on  the 
ground  of  the  homesteader’s  failure  to 
establish  residence  within  the  first  6 
months’  period,  unless  it  be  shown  that 
the  order  for  extension  was  fraudulently 
obtained.  But  the  failure  of  the  entry- 
man  to  apply  for  an  extension  of  time 
does  not  forfeit  his  right  to  show,  in 
defense  of  a  contest,  the  existence  of  con¬ 
ditions  which  might  have  been  made  the 
basis  for  such  an  application. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

REDUCTION  IN  RESIDENCE  REQUIREMENTS 
BECAUSE  OF  CLIMATIC  CONDITIONS 

Authority:  166.27  to  166.35  Issued  un¬ 

der  38  Stat.  704,  as  amended;  43  U.  S.  C.  231. 

§  166.27  Statutory  authority.  The 
act  of  February  25,  1919  (40  Stat.  1153; 
43  U.  S.  C.  231),  authorizes  the  manager 
of  the  district  land  office  to  grant  to  such 
homesteaders  as  make  proper  showing  in 
their  applications  that  the  climatic  con¬ 
ditions  make  residence  on  the  homestead 
for  7  months  in  each  year  a  hardship  a 
reduction  in  the  terms  of  residence  to  6 
months  in  each  year  over  a  period  of  4 
years,  or  to  5  months  in  each  year  over 
a  period  of  5  years;  but  the  total  resi¬ 
dence  required  need  not  exceed  25 
months,  but  less  than  5  of  which  shall  be 
In  each  year  and  proof  must  be  submitted 
within  5  years. 

§  166.28  Reduction  of  residence  re¬ 
quirements  to  6  months  in  each  year. 


(a)  An  entryman  desiring  to  avail  him¬ 
self  of  the  privilege  accorded  by  the  act 
of  February  25,  1919,  must,  within  1  year 
after  the  allowance  of  his  entry,  file  in 
the  land  office  an  application  (pref¬ 
erably  on  the  approved  form)  corrob¬ 
orated  by  two  witnesses,  setting  forth 
the  climatic  conditions  which  would 
render  it  a  hardship  to  reside  upon  the 
land  for  as  much  as  7  months  in  each 
year,  and  stating  whether  he  wishes  the 
requirement  in  his  case  to  be  fixed  at  6 
months’  residence  in  4  successive  years  or 
at  5  months’  residence  in  5  successive 
years.  The  statement  of  claimant  and 
the  witnesses  need  not  be  sworn  to.  If 
the  showing  is  satisfactory,  the  manager 
will  allow  it.  If  it  is  not  satisfactory,  he 
will  reject  the  application,  subject  to  the 
usual  right  of  appeal,  and  all  appeals  will 
be  forwarded  promptly. 

(b)  If  the  application  requests  a  re¬ 
duction  to  5  months’  residence  in  each 
year,  the  manager  may,  if  proper,  grant 
partial  relief;  that  is,  fix  the  residence 
period  at  6  months  in  each  year,  his  deci¬ 
sion  being  subject  to  review  by  the  Bureau 
of  Land  Management  on  appeal  from 
his  decision,  of  which  the  party  will  be 
notified  with  all  promptness. 

§  166.29  Reduction  of  residence  re¬ 
quirements  to  5  months  in  each  year. 
Where  a  homesteader  has  secured  a  re¬ 
duction  of  the  residence  requirements  to 
6  months  in  each  year,  he  may,  at  or  be¬ 
fore  the  termination  of  the  second  year 
of  his  entry,  file  application  for  further 
reduction;  that  is,  to  5  months  in  each 
of  5  years. 

§  166.30  Conditions  under  which  resi¬ 
dence  requirements  will  be  reduced.  To 
entitle  a  homesteader  to  the  benefits  of 
the  act  of  February  25,  1919,  he  must 
show  that  the  climatic  conditions  in  the 
vicinity  of  the  land  entered  are  ordi¬ 
narily,  not  in  exceptional  years,  such  as 
would  render  it  a  hardship  for  him  to 
reside  there  for  a  greater  part  of  each 
year  than  for  5  or  for  6  months,  as  the 
case  may  be. 

§  166.31  Residence  each  year  required 
in  one  continuous  period.  Under  this 
provision  of  the  act  of  February  25,  1919, 
there  is  no  authority  to  allow  two  absence 
periods,  but  the  5  months’  residence  or 
the  6  months’  residence,  as  the  case  may 
be,  must  be  in  one  continuous  period. 


§  166.32  Statutory  period  for  making 
proof.  Proof  on  an  entry  must  be  made 
within  5  years  after  its  allowance,  not¬ 
withstanding  the  fact  that  relief  may 
have  been  granted  under  the  act  of  Feb¬ 
ruary  25, 1919,  but  the  homesteader  need 
not  wait  until  the  termination  of  his  fifth 
residence  year  before  submitting  proof, 
provided  he  has  had  the  last  required 
period  of  residence. 


§  166.33  Commutation  proof .  An  en¬ 
try  which  is  otherwise  subject  to  com¬ 
mutation  may  be  commuted,  notwith¬ 
standing  the  granting  of  relief  to  the 
homesteader  under  this  provision  of 
law;  but  the  periods  of  actual  residence 
on  the  land  must  aggregate  at  least  14 
months,  and  cultivation  of  not  less  than 
one-sixteenth  of  the  area  during  the 
second  year  of  the  entry  and  one-eighth 
during  the  third  entry  year  and  until 
final  commutation  proof  must  be  shown, 
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unless  a  reduction  has  been  granted  in 
the  requirements  in  that  regard. 

§  166.34  Credit  for  military  service. 
Credit  on  account  of  a  period  of  military 
service  will  be  allowed  as  on  other  en¬ 
tries,  but  at  least  1  year’s  compliance  with 
the  homestead  laws  must  be  shown  in 
every  case. 

Cross  References  :  For  soldiers’  and  sailors* 
homestead  and  preference  rights,  see  Part 
181  of  this  chapter. 

§  166.35  Absence  by  settlers  on  un¬ 
surveyed  lands.  A  homestead  settler  on 
unsurveyed  lands  who  makes  the  show¬ 
ing  required  by  §§  166.27-166.34,  and  who 
gives  notice  of  the  approximate  location 
of  the  lands  settled  upon  and  claimed 
may  be  granted  the  benefits  of  the  act 
of  February  25,  1919  (40  Stat.  1153;  43 
U.  S.  C.  231),  providing  for  prolonged 
absences  due  to  climatic  conditions. 

LEAVE  OF  ABSENCE  FOR  5  MONTHS  EACH  YEAR 

Authority:  §§  166.36  to  166.38  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.36  Absences  by  homestead  en- 
trymen ;  notice  of  beginning  and  termi¬ 
nation  of  absence.  During  each  year, 
beginning  with  the  date  of  establishment 
of  actual  residence,  the  entryman  may 
absent  himself  from  the  land  for  not 
more  than  two  periods,  aggregating  as 
much  as  5  months.  In  order  to  be  en¬ 
titled  to  such  absences  the  entryman 
need  not  file  applications  therefor,  but 
must  each  time  he  leaves  the  land  file  at 
the  land  office  (by  mail  or  other¬ 
wise)  notice  of  the  time  of  leaving;  and 
upon  his  return  to  the  land  he  must 
notify  said  office  of  the  date  thereof.  If 
he  has  returned  after  an  absence  of  less 
than  5  months  and  file  notice  of  his  re¬ 
turn,  he  may,  without  any  intervening 
residence,  again  absent  himself,  pursuant 
to  new  notice,  for  the  remaining  part  of 
5  months  within  the  residence  year. 
However,  two  absences  in  different  resi¬ 
dence  years,  reckoned  from  the  date 
when  residence  was  established,  must  be 
separated  by  substantial  periods  if  they 
together  make  up  more  than  5  months. 

§  166.37  Absences  by  settler  on  un¬ 
surveyed  land;  notice  of  beginning  and 
termination  of  absence.  Under  the  act 
of  July  3,  1916  (39  Stat.  341;  43  U.  S.  C. 
232),  a  settler  upon  unsurveyed,  unre¬ 
served,  and  unappropriated  public  land 
is  entitled  to  one  or  two  leaves  of  absence 
during  each  residence  year,  aggregating 
not  more  than  5  months  in  each  year,  af¬ 
ter  establishing  of  residence,  in  the  same 
manner  and  upon  the  same  conditions  as 
persons  having  entries  of  record.  If  he 
has  returned  after  an  absence  of  less 
than  5  months  and  filed  notice  of  his  re¬ 
turn,  he  may,  without  any  intervening 
residence,  again  absent  himself,  pursuant 
to  new  notice,  for  the  remaining  part  of 
5  months  within  the  residence  year. 
However,  two  absences  in  different  resi¬ 
dence  years,  reckoned  from  the  date 
when  residence  was  established,  must  be 
separated  by  substantial  periods  if  they 
together  make  up  more  than  5  months. 

§  166.38  Notice  of  settlement  claim. 
The  act  of  July  3,  1916,  does  not  author- 
Y  .the  filing  of  a  notice  of  a  settlement 
claim  except  as  included  in  a  notice  of 
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absence  from  the  land;  unless  the  paper 
tendered  shows  the  beginning  or  end¬ 
ing  of  an  absence,  the  manager  will  de¬ 
cline  to  receive  it. 

LEAVE  OF  ABSENCE  FOR  1  YEAR  OR  LESS,  BE¬ 
CAUSE  OF  FAILURE  OF  CROPS,  SICKNESS, 
OR  OTHER  UNAVOIDABLE  CASUALTY 

§  166.39  Application  for  leave  of  ab¬ 
sence.  Leave  of  absence  for  1  year  or 
less  may  be  granted  by  the  manager  of 
the  land  office  to  entrymen  who  have 
established  actual  residence  on  the 
lands  in  cases  where  total  or  partial 
failure  or  destruction  of  crops,  sickness, 
or  other  unavoidable  casualty  has  pre¬ 
vented  the  entryman  from  supporting 
himself  and  those  dependent  on  him  by 
cultivation  of  the  land.  Application  for 
such  leave  of  absence  must  be  signed  by 
the  applicant  and  corroborated  by  at 
least  one  witness  in  the  land  district  or 
county  within  which  the  entered  lands 
are  located.  It  must  describe  the  entry 
and  show  the  date  of  establishing  resi¬ 
dence  on  the  land  and  the  extent  and 
character  of  the  improvements  and  cul¬ 
tivation  performed  by  applicant.  It  must 
also  set  forth  fully  the  facts  on  which 
the  claimant  bases  his  right  to  leave  of 
absence,  and  where  sickness  is  given  as 
the  reason  a  certificate  signed  by  "a 
reputable  physician  should  be  furnished 
if  practicable.  The  period  during  which 
a  homesteader  is  absent  from  his  claim 
pursuant  to  a  leave  duly  granted  cannot 
be  counted  in  his  favor. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

REDUCTON  IN  REQUIREMENTS  AS  TO 
CULTIVATION 

§  166.40  Conditions  under  which  re¬ 
quirements  as  to  cultivation  may  be  re¬ 
duced.  (a)  The  requirements  as  to  cul¬ 
tivation  may  be  reduced  if  the  land 
entered  is  so  hilly  or  rough,  the  soil  so 
alkaline,  compact,  sandy,  or  swampy,  or 
the  precipitation  of  moisture  so  light  as 
not  to  make  cultivation  of  the  required 
amounts  practicable,  or  if  the  land  is 
generally  valuable  only  for  grazing. 
When  action  is  taken  on  an  application 
for  a  reduction  of  the  required  area  of 
cultivation,  consideration  will  be  given 
all  the  attendant  facts  and  circum¬ 
stances,  and  if  it  appears  that  at  the  date 
of  the  initiation  of  the  claim  the  con¬ 
ditions  wore  such  as  to  indicate  to  a 
prudent  person  that  cultivation  of  the 
required  acreage  was  not  reasonably 
practicable  or  that  there  was  a  lack  of 
good  faith  on  the  part  of  the  claimant  in 
making  the  entry,  the  application  will  be 
subject  to  rejection.  An  application  for 
reduction  must  be  filed  at  the  proper 
land  office  on  the  form  prescribed 
therefor,  and  should  set  forth  in  detail 
the  special  conditions  on  which  the  claim 
to  a  reduction  is  based. 

(b)  A  reduction  may  be  allowed  also  if 
the  entryman,  after  making  entry  and 
establishing  residence,  has  met  with  mis¬ 
fortune  which  renders  him  reasonably 
unable  to  cultivate  the  prescribed  area. 
In  this  class  of  cases  an  application  for 
reduction  is  not  to  be  filed,  but  notice 
of  the  misfortune  and  of  its  nature  must 
be  submitted  to  the  manager  of  the 
land  office,  within  60  days  after  Its 
occurrence;  upon  satisfactory  proof  re¬ 


garding  the  misfortune  at  the  time  of 
submitting  final  proof  a  reduction  in  area 
of  cultivation  during  the  period  of  dis¬ 
ability  following  the  misfortune  may  be 
permitted. 

(c)  No  reduction  in  area  of  cultivation 
will  be  permitted  on  account  of  expense 
in  removing  the  standing  timber  from 
the  land.  If  lands  are  so  heavily 
timbered  that  the  entryman  cannot  rea¬ 
sonably  clear  and  cultivate  the  area  pre¬ 
scribed  by  the  statute,  such  entries  will 
be  considered  speculative  and  not  made 
in  good  faith  for  the  purpose  of  obtaining 
a  home.  The  foregoing  applies  to  lands 
containing  valuable  or  merchantable 
timber  and  will  not  preclude  the  reduc¬ 
tion  of  area  of  cultivation  on  proper 
showing  in  cases  where  the  presence  of 
stumps,  brush,  lodge  pole  pine,  or  other 
valueless  or  nonmerchantable  timber 
prevents  the  clearing  and  cultivation  of 
the  prescribed  area. 

(d)  Applications  for  reduction  in 
area  of  cultivation  will  be  acted  upon  by 
the  manager  of  the  land  office,  who 
may  in  appropriate  cases  defer  action 
until  final  proof,  but  his  decision  in 
granting  or  refusing  applications  for 
reduction  in  area  shall  be  subject  to  re¬ 
view,  upon  appeal,  by  the  Director,  Bu¬ 
reau  of  Land  Management  and  by  the 
Secretary  of  the  Interior. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

ELIMINATION  OF  REQUIREMENTS  AS  TO 
CULTIVATION,  IN  CERTAIN  CASES 

Authority:  §§  166-41  to  166.43  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.41  Statutory  authority.  The  act 
of  March  31,  1938  (52  Stat.  149;  43 
U.  S.  C.  237d),  amended  the  act  of 
August  19, 1935  (49  Stat.  659) ,  so  as  to  ex¬ 
tend  its  provisions  to  applications  made 
prior  to  February  5,  1935.  As  amended 
the  act  provides  that,  with  certain  speci¬ 
fied  exceptions,  described  in  §  166.43,  the 
provisions  of  the  homestead  laws  requir¬ 
ing  cultivation  of  the  land  entered  shall 
not  be  applicable  to  existing  homestead 
entries  made  prior  to  February  5, 1935,  or 
thereafter  if  based  upon  valid  settlement 
or  application  made  prior  to  said  date, 
and  no  patent  shall  be  withheld  for  fail- 
ur  to  cultivate  such  lands. 

§  166.42  Proofs  not  to  be  rejected  for 
failure  to  show  cultivation.  In  all  cases 
where  said  acts  apply,  no  proof  shall  be 
rejected  solely  for  failure  to  show  that  the 
cultivation  requirements  of  the  home¬ 
stead  laws  have  been  complied  with. 

Cross  Reference:  For  proofs,  see  Part  108 
of  this  chapter. 

§  166.43  Entries  to  which  law  does  not 
apply.  The  law  does  not  apply  to  home¬ 
stead  entries  made  subject  to  the  provi¬ 
sions  of  the  act  of  June  17, 1902  (32  Stat. 
388) ,  and  amendments  thereof,  known  as 
the  reclamation  law ;  or  under  the  act  of 
June  11,  1906  (34  Stat.  233;  16  U.  S.  C. 
506-509),  and  amendments  thereof, 
known  as  the  law  providing  for  entry  of 
agricultural  lands  within  national  for¬ 
ests;  or  to  homestead  entries  in  the  Ter¬ 
ritory  of  Alaska. 

Cross  References:  For  homestead  entries, 
Alaska,  see  Part  65  of  this  chapter.  For  entry 
of  agricultural  lands  within  national  forests, 
see  Part  170  of  this  chapter.  For  homestead 
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entries  subject  to  the  reclamation  law,  se# 
Part  230  of  this  chapter. 

PROCEDURE  GOVERNING  SUBMISSION  OF  FINAL 
OR  COMMUTATION  PROOF 

Authority  :  §5  166.44  to  166.50  issued  un¬ 
der  20  Stat.  472;  43  U.  S.  C.  251. 

§  166.44  When  proof  may  be  made. 
Either  final  or  commutation  proof  may 
be  made  at  any  time  when  it  can  be 
shown  that  there  is  a  habitable  house  f 
upon  the  land  and  that  the  required  res¬ 
idence  and  cultivation  have  been  had. 
Proof  must  be  submitted  within  5  years. 
Failure  to  submit  proof  within  the  proper 
period  is  ground  for  cancelation  of  the 
entry  unless  good  reason  for  the  delay 
appears;  satisfactory  reasons  being 
shown,  final  certificate  may  be  issued. 

Cross  Reference:  For  equitable  adjudica¬ 
tion,  see  §  §  107.1  and  107.2  of  this  chapter. 

§  166.45  Officers  qualified  to  take 
proof;  notice  of  intention  to  make  proof. 
Final  or  commutation  proofs  may  be 
made  before  any  of  the  officers  mentioned 
in  §  210.1  of  this  chapter  as  being  author¬ 
ized  to  administer  oaths. 

Any  person  desiring  to  make  home¬ 
stead  proof  should  first  forward  a  written 
notice  of  his  desire  to  the  manager  of  the 
land  office,  giving  his  post-office  address, 
the  number  of  his  entry,  the  name  and 
•  official  title  of  the  officer  before  whom  he 
desires  to  make  proof,  the  place  at  which 
the  proof  is  to  be  made,  and  the  name  and 
post-office  addresses  of  at  least  four  of  his 
neighbors  who  can  testify  from  their  own 
knowledge  as  to  facts  which  will  show 
that  he  has  in  good  faith  complied  with 
all  the  requirements  of  the  law. 

§  166.46  Publication  of  proof  notice. 

(a)  The  manager  will  issue  a  notice 
naming  the  time  and  place  for  submis¬ 
sion  of  proof  and  cause  same  to  be  pub¬ 
lished  at  entryman’s  expense  for  30  days 
preceding  submission  of  proof  in  the 
newspaper  designated  by  the  manager. 
The  publication  must  be  made  once  a 
week  for  five  consecutive  weeks,  in  ac¬ 
cordance  with  §  106.18  of  this  chapter. 

(b)  The  homesteader  must  arrange 
with  the  publisher  for  publication  of  the 
notice  of  intention  to  make  proof  and 
make  payment  therefor  directly  to  him. 
The  manager  will  be  responsible  for  the 
correct  preparation  of  the  notice. 

(c)  On  the  day  named  in  the  notice 
the  entryman  must  appear  before  the 
officer  designated  to  take  proof  with  at 
least  two  of  the  witnesses  named  in  the 
notice;  but  if  for  any  reason  the  entry- 
man  and  his  witnesses  are  unable  to 
appear  on  the  date  named,  the  officer 
should  continue  the  case  from  day  to 
day  until  the  expiration  of  10  days,  and 
the  proof  may  be  taken  on  any  day  with¬ 
in  that  time  when  the  entryman  and  his 
witnesses  appear,  but  they  should,  if  it 
is  possible  to  do  so,  appear  on  the  day 
mentioned  in  the  notice. 

§  166.47  Submission  of  proof  in  ac¬ 
cordance  with  published  notice.  Final 
proofs  in  all  cases  where  the  same  are 
required  by  the  general  land  laws  or 
regulations  of  the  Department,  should  be 
taken  in  accordance  with  the  published 
notice ;  Provided,  however,  That  such 
testimony  may  be  taken  within  10  days 
following  the  time  advertised  in  cases 


where  accident  or.  unavoidable  delays 
have  prevented  the  applicant  or  his  wit¬ 
nesses  from  making  such  proof  on  the 
day  specified. 

§  166.48  Citizenship  requirements. 
(a)  When  proof  is  submitted  it  must  be 
shown  that  the  homesteader  is  a  citizen 
of  the  United  States:  Provided,  however. 
That  a  homestead  entrywoman  who  is 
a  citizen  when  she  makes  her  filing  and 
thereafter  marries  an  alien  need  not 
show  that  her  husband  is  an  American 
citizen,  but  must  show  that  he  is  en¬ 
title  to  become  one  (38  Stat.  740;  43 
U.  S.  C.  168). 

(b)  In  all  cases  of  applications  for 
entry  or  proofs  in  support  of  entries  by 
married  women  otherwise  duly  qualified 
to  make  such  entry  or  proof,  a  showing 
must  be  made  of  the  facts  concerning  the 
marital  status  and  citizenship  in  ac¬ 
cordance  with  Part  137  of  the  chapter. 

§  166.49  Evidence  of  citizenship.  Evi¬ 
dence  of  declaration  of  intention  to  be¬ 
come  a  citizen  of  the  United  States  or 
other  evidence  necessary  to  establish 
citizenship  of  foreign-born  applicants 
should  be  received  only  when  made  in 
accordance  with  Part  137  of  this  chapter. 

§  166.50  Who  may  submit  proof,  (a) 
Final  proof  must  be  made  by  the  entry- 
men  personally  or  their  widows,  heirs,  or 
devisees,  and  can  not  be  made  by  agents, 
attorneys  in  fact,  administrators,  or  ex¬ 
ecutors,  except  as  explained  in  §§  166.14, 
166.55,  166.64.  Final  proof  can  be  made 
only  by  citizens  of  the  United  States. 

(b)  Where  entries  are  made  and  proof 
offered  for  minor  orphan  children  of  sol¬ 
diers  or  sailors  the  minors  may  be  repre¬ 
sented  by  their  guardian. 

PROOFS  BY  HOMESTEADERS  WHO  INTERMARRY 

Authority:  §§  166.51  to  166.54  issued  un¬ 
der  38  Stat.  312,  as  amended;  43  U.  S.  C.  167. 

§166.51  Conditions  under  which 
claims  may  be  completed  by  residence  on 
either  entry.  Where  a  homestead  entry- 
man  or  settler  and  a  homestead  entry- 
woman  or  settler  intermarry  after  each 
has  fulfilled  the  requirements  of  the  law 
for  1  year,  the  husband  (under  the  pro¬ 
visions  of  the  act  of  April  6, 1914  (38  Stat. 
312)  as  amended  by  the  act  of  March  1, 
1921  (41  Stat.  1193;  43  U.  S.  C.  167) )  may 
elect  on  which  of  the  entries  the  home 
shall  be  made,  after  which  their  residence 
there  shall  constitute  compliance  with 
the  residence  requirements  as  to  both 
homesteads. 

§  166.52  Entries  and  settlement  claims 
affected.  The  act  of  April  6,  1914,  as 
amended,  applies  to  entries  and  settle¬ 
ment  claims  initiated  before  or  after  its 
date,  and  before  or  after  the  date  of  the 
amendatory  act ;  to  become  entitled  to  its 
benefits,  it  is  required  that  each  of  the 
parties  shall  have  complied  with  the  re¬ 
quirements  of  the  homestead  laws  for  not 
less  than  1  year  next  preceding  their  mar¬ 
riage.  It  is  not  necessary  that  either  the 
husband  or  the  wife  shall  have  had  an 
entry  placed  of  record  before  the  mar¬ 
riage. 

§  166.53  Husband  entitled  to  elect  on 
which  claim  family  shall  reside.  The  law 
confers  upon  the  husband  the  privilege 
of  electing  on  which  of  the  two  entries 


the  family  shall  reside.  His  election 
must  be  supported  by  the  statements  of 
both  the  parties,  describing  their  entries 
and  showing  the  facts  as  to  the  residence, 
cultivation,  and  improvements  already 
had  in  connection  therewith.  Only  in 
cases  where  the  tracts  involved  are  situ¬ 
ated  in  different  districts  will  it  be  neces¬ 
sary  that  the  election  and  statements  be 
executed  in  duplicate;  then  copies  of  all 
papers  must  be  filed  in  each  office. 

§  166.54  Requirements  for  proofs. 
(a)  Though  the  election  be  accepted, 
proofs  on  the  entries  will  be  submitted 
separately,  as  in  other  cases;  it  will  be 
necessary  to  show  residence  on  the 
selected  homestead  from  approximately 
the  date  of  the  marriage,  and  on  the  en¬ 
tries  of  the  respective  parties  before  that 
time.  The  act  of  April  6,  1914,  as 
amended,  makes  no  change  whatever  in 
the  requirements  as  to  cultivation  or  im¬ 
provements,  as  the  case  may  be,  or  as  to 
the  necessity  of  having  a  habitable  dwell¬ 
ing  on  the  land;  compliance  with  the 
homestead  law’ in  these  regards  must  be 
shown  as  to  each  entry,  precisely  as 
though  the  marriage  had  not  taken  place. 
In  no  case  can  proof  be  made  on  a  claim 
before  an  entry  for  the  land  involved 
shall  have  been  duly  placed  of  record  in 
accordance  with  an  approved  survey. 

(b)  If  proof  be  made  on  the  entry 
selected  as  the  home  before  title  to  the 
other  is  earned,  residence  may  neverthe¬ 
less  be  continued  on  the  perfected  entry 
and  credited  to  the  other.  However,  the 
act  has  no  application  to  cases  where  the 
requirements  of  law  have  been  fulfilled, 
and  proof  made,  as  to  one  of  the  entries 
prior  to  the  marriage. 

PROOF  BY  DESERTED  WIFE  ON  HUSBAND’S 
ENTRY  IN  HER  OWN  NAME 

Authority:  §§  166.55  to  166.61  issued  un¬ 
der  38  Stat.  766;  43  U.  S.  C.  170. 

§  166.55  Conditions  under  which  de¬ 
serted  wife  may  make  proof.  The  act  of 
October  22, 1914  (38  Stat.  766 ;  43  U.  S.  C. 
170),  provides  where  the  wife  of  a  home¬ 
stead  settler  or  entryman,  while  resid¬ 
ing  upon  the  homestead  claim  and  prior 
to  the  submission  of  final  proof,  has  been 
abandoned  and  deserted  by  her  husband 
for  more  than  1  year,  she  may  submit 
proof  (by  way  of  commutation  or  other¬ 
wise),  on  the  entry  and  secure  patent  in 
her  own  name,  being  allowed  credit  for 
all  residence  and  cultivation  had  and  im¬ 
provements  made,  either  by  herself  or  by 
her  husband. 

§  166.56  Summons  to  homestead 
entryman.  Upon  the  wife’s  filing  notice 
of  intention  to  submit  proof,  together 
with  a  statement  alleging  desertion, 
as  stated  in  §  166.55,  and  all  infor¬ 
mation  in  her  possession  as  to  the  entry- 
man's  whereabouts,  including  his  last 
known  post-office  address  and  the  ad¬ 
dress  near  the  land  where  he  received  his 
mail,  the  manager  will  prepare  and  issue 
a  summons  in  substantially  the  following 
form  and  deliver  it  to  the  wife  for  serv¬ 
ice: 

To  [here  insert  name]  homestead  entryman: 

You  are  hereby  notified  that  [here  insert 
name],  claiming  that  she  is  your  wife,  and 
that  you  have  abandoned  and  deserted  her 
for  more  than  one  year  last  past,  has  filed 
application  to  be  allowed  to  submit  proof 
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upon  your  homestead  entry,  serial  No. - , 

for  [here  Insert  description  of  the  land],  to 
the  end  that  patent  for  the  land  may  Issue  In 
her  name.  This  proceeding  Is  authorized  by 
the  provisions  of  an  act  of  Congress  approved 
October  22,  1914,  and  you  will  be  allowed  30 
days  after  notice  hereof  within  which  to  file 
in  this  office  your  denial  of  the  charges.  If 
such  denial  be  filed,  you  may,  at  the  time  to 
be  set  for  taking  of  proof  or  on  a  date  to  be 
then  fixed,  offer  testimony  In  support  of  such 
denial. 

§  166.57  Personal  service  of  summons. 
Personal  service  of  the  summons  must  be 
made  if  possible;  such  service  may  be 
made  by  any  person  over  the  age  of  18 
years,  or  by  registered  mail.  When 
served  by  registered  mail,  proof  thereof 
must  be  accompanied  by  post-office  reg¬ 
istry  return  receipt,  showing  delivery 
of  the  letter  to  the  entryman;  where 
service  is  made  otherwise  than  by  mail, 
proof  thereof  must  be  by  written  ac¬ 
knowledgment  of  the  entryman,  or  by 
statement  of  the  person  serving  the  sum¬ 
mons,  showing  its  delivery  to  the  entry- 
man.  If  personal  service  can  not  be 
made,  the  summons  must  be  sent  by  reg¬ 
istered  mail  to  the  last  known  address  of 
entryman  and  to  the  post  office  nearest 
the  land,  or  to  that  near  the  land  named 
by  the  wife  in  her  preliminary  state¬ 
ment;  proof  of  such  attempted  service 
shall  be  by  a  statement  of  the  person 
mailing  the  letter,  to  which  should  be  at¬ 
tached  the  postmaster’s  receipts  therefor. 

§  166.58  Answer  to  summons.  Within 
30  days  after  service  of  summons,  the 
entryman  may  file  his  statement  denying 
the  charge  of  abandonment  and  deser¬ 
tion.  The  denial  must  bear  evidence  that 
a  copy  thereof  has  been  served  on  the 
wife. 

§  166.59  Notice  for  publication.  After 
the  expiration  of  30  days  from  personal 
service  of  the  summons,  or  40  days  from 
the  date  of  mailing,  unless  a  denial  by 
entryman  be  sooner  filed,  the  manager 
will  issue  notice  of  intention  to  submit 
proof.  The  form  in  general  use  must  be 
modified  to  show  that  the  proof  is  to  be 
submitted  by  the  deserted  wife,  and  must 
contain  a  paragraph  as  follows: 

The  entryman  [here  insert  name]  is 
notified  that,  by  submission  of  said  proof, 
his  wife  [here  insert  name]  seeks  to  ob¬ 
tain  patent  for  the  land  in  her  own  name. 

§  166.60  Hearing  on  charges  of  deser¬ 
tion.  if  the  entryman  shall  have  filed 
denial  of  the  alleged  desertion  and  aban¬ 
donment,  and  appears,  in  person  or  by 
agent  or  attorney,  on  the  day  set  for  the 
taking  of  proof,  testimony  may  be  sub¬ 
mitted  to  determine  the  facts  relative  to 
the  alleged  desertion,  and  the  final  proof 
testimony  will  be  taken  in  accordance 
with  existing  regulations.  But  the  man¬ 
ager,  for  any  reason  deemed  sufficient, 
may  continue  the  hearing  to  a  later  date. 

(a)  At  the  hearing  on  the  denial  of 
desertion  the  entryman  must  pay  the 
costs  of  taking  the  testimony. 

<b)  AH  hearings  and  subsequent  pro¬ 
ceedings  shall  be  in  accord  with  the  Rules 
of  Practice,  Part  221  of  this  chapter,  per¬ 
taining  to  contests. 

§  166.61  Issuance  of  final  certificate. 
If  entryman  fails  to  deny  the  charge  of 
desertion,  or  if  same  be  sustained  and 
the  case  closed,  final  certificate  shall  issue 


in  the  name  of  the  deserted  wife,  provided 
the  proof  be  in  all  respects  sufficient. 

HOMESTEAD  RIGHTS  OF  WIDOWS,  HEIRS,  OR 
DEVISEES 

Authority:  §§  166.62  to  166.66  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.62  Right  of  entry  on  death  of 
settler.  If  a  homestead  settler  dies  with¬ 
out  having  filed  application  for  entry, 
the  right  to  enter  the  land  covered  by  his 
settlement  passes  to  his  widow.  If  there 
be  no  widow,  said  right  passes  to  his  heirs 
or  devisees. 

§  166.63  Requirements  of  those  who 
succeed  to  rights  of  settlers.  Persons  who 
make  entry  as  the  widows,  heirs,  or  de¬ 
visees  of  settlers  are  not  required  to  reside 
upon  the  land  entered  by  them,  but  they 
must  improve  and  cultivate  it  for  such 
period  as,  added  to  the  time  during  which 
the  settler  resided  on  and  cultivated  the 
land,  will  make  the  required  period  of  3 
years,  and  the  cultivation  must  be  to  the 
extent  required  by  the  law  under  which 
the  proof  is  offered.  Commutation  proof 
may,  however,  be  made  upon  showing  14 
months’  actual  residence  and  cultivation 
had  either  by  the  settler  or  the  heirs, 
devisee,  or  widow,  or  in  part  by  the  settler 
and  in  part  by  the  widow,  heirs,  or  de¬ 
visee. 

§  166.64  Right  under  entry  on  death 
of  entryman.  If  a  homestead  entryman 
dies  without  having  submitted  final  proof, 
his  rights  under  the  entry  pass  to  his 
widow,  or,  if  there  be  none,  and  the  chil¬ 
dren  if  any  are  not  all  minors,  then  to 
his  heirs  or  devisees.  However,  if  all 
the  heirs  be  minor  children  of  the  entry- 
man  or  entrywoman,  and  their  other 
parent  be  dead,  the  entry  is  not  subject 
to  devise.  In  such  a  case  the  right  to  a 
patent  vests  in  the  children  at  once  upon 
proof  only  of  the  death  of  both  parents 
and  that  they  are  the  only  children  of 
the  homesteader,  provided,  as  to  a  male 
homesteader,  that  there  be  no  widow. 
The  law  provides,  in  the  alternative,  that 
the  executor,  administrator,  or  guardian 
may,  within  two  years  after  the  death  of 
the  surviving  parent,  sell  the  land  for 
the  benefit  of  the  children,  in  accordance 
with  the  law  of  the  State  where  they  are 
domiciled.  In  such  cases  it  is  required 
that  there  be  furnished  record  evidence 
of  an  order  for  the  sale  made  by  a  court 
of  competent  jurisdiction.  In  any  event, 
publication  and  posting  of  notice  of  in¬ 
tention  to  submit  proof  or  to  ask  issuance 
of  patent  to  the  purchaser  is  required. 

§  166.65  Requirements  of  those  who 
succeed  to  rights  of  entrymen.  Persons 
succeeding  as  widow,  heirs,  or  devises  to 
the  rights  of  a  homestead  entryman  are 
not  required  to  reside  upon  the  land  cov¬ 
ered  by  the  entry,  but  they  must  cultivate 
It  as  required  by  law  for  such  period  as 
will,  added  to  the  entryman’s  period  of 
compliance  with  the  law,  aggregate  the 
required  term  of  3  years.  They  are  al¬ 
lowed  a  reasonable  time  after  the  entry- 
man’s  death  within  which  to  begin  culti¬ 
vation,  proper  regard  being  had  to  the 
season  of  the  year  at  which  said  death 
occurred.  If  they  desire  to  commute  the 
entry  they  must  show  a  14  months’  pe¬ 
riod  of  such  residence  and  cultivation  on 
the  part  of  themselves  or  the  entryman. 


or  both,  as  would  have  been  required  of 
him  had  he  survived.  They  must  in  all 
cases  show  that  they  are  citizens  of  the 
United  States  regardless  of  the  question 
whether  the  entryman  was  himself  a  citi¬ 
zen.  Moreover,  the  entry  may  not  be 
completed  by  the  widow,  heirs,  or  de¬ 
visee  of  a  homestead  entryman  unless  he 
himself  had  complied  with  the  law  in  all 
respects  to  the  date  of  his  death,  and 
they  must  also  show,  at  the  time  of  final 
proof,  that  there  is  a  habitable  house  on 
the  land. 

§  166.66  Rights  of  heirs  of  contest¬ 
ants.  If  a  contestant  dies  after  having 
secured  the  cancelation  of  an  entry,  his 
right  as  a  successful  contestant  to  make 
entry  passes  to  his  heirs;  and  if  the 
contestant  dies  before  he  has  secured 
the  cancelation  of  the  entry  he  has  con¬ 
tested,  his  heirs  may  continue  the  prose¬ 
cution  of  his  contest  and  make  entry  if 
they  are  successful  in  the  contest.  In 
either  case,  to  entitle  the  heirs  to  make 
entry  they  must  show  that  the  contestant 
was  a  qualified  entryman  at  the  date  of 
his  death;  and  in  order  to  earn  a  patent 
the  heirs  must  comply  with  all  the  re¬ 
quirements  of  the  law  under  which  the 
entry  was  made,  to  the  same  extent  as 
would  have  been  required  of  the  con¬ 
testant  had  he  made  entry. 

ADDITIONAL  ENTRY  AFTER  PROOF  ON  ORIGINAL 

CLAIM;  SECTION  6,  ACT  OF  MARCH  2,  1889 

Authority:  §§  166.67  to  166.69  Issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.67  Statutory  authority.  Sec¬ 
tion  6  of  the  act  of  March  2,  1889  (25 
Stat.  854;  43  U.  S.  C.  214),  permits  the 
entry,  by  a  person  otherwise  qualified, 
who  prior  to  the  date  of  his  application 
for  additional  entry  has  made  homestead 
entry,  submitted  final  proof  thereon,  and 
received  receiver’s  final  receipt,*  for  a 
quantity  of  land  less  than  160  acres,  of  so 
much  additional  land,  either  contiguous 
or  noncontiguous  to  the  land  originally 
entered  by  him,  as  shall  not  with  it  ex¬ 
ceed  a  total  of  160  acres. 

§  166.68  Application;  showing  re¬ 
quired.  Applicants  for  additional  home¬ 
stead  entries  under  section  6  of  the  act 
of  March  2,  1889  must  file  applications  to 
enter  on  the  proper  homestead  form  so 
modified  as  to  describe,  by  number,  sec¬ 
tion,  township,  and  range,  the  original 
entry  and  give  the  date  of  issuance  of 
register’s  (or  manager’s)  final  receipt 
thereupon.  They  are  not  required  to 
show  that  they  are  still  the  owners  or 
occupants  of  the  land  originally  entered. 

§  166.69  Residence,  cultivation  and 
proof  required.  Upon  allowance  of  the 
additional  entry,  entrymen  will  be  re¬ 
quired  within  the  period  prescribed  by 
the  homestead  laws  and  regulations  to 
establish  residence  upon  the  land  entered 
and  to  reside  upon  and  cultivate  the  land 
for  the  period  required  by  the  homestead 
laws,  and  within  the  period  prescribed 
by  statute,  tp  submit  proof  of  such  resi¬ 
dence  and  cultivation  as  in  other  home¬ 
stead  cases. 

Cross  Reference:  For  rules  relating  to  the 
residence  period  prescribed  by  the  home¬ 
stead  laws  and  regulations,  see  S§  166.22  to 
166.39. 


•  This  receipt  now  is  issued  by  the  manager. 
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RULES  AND  REGULATIONS 


ADDITIONAL  ENTRY  FOR  LAND  CONTIGUOUS 
TO  ORIGINAL  ENTRY 

Authority:  §5  166.70  to  166.73  Issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.70  Statutory  authority.  Section 
2  of  the  act  of  April  28, 1904  (33  Stat.  527 ; 
43  U.  S.  C.  213),  as  amended  by  the  act 
of  August  3. 1950  (64  Stat.  398;  43  U.  S.  C. 
213)  authorizes  any  person  who  there¬ 
tofore  entered,  or  might  thereafter  enter, 
less  than  160  acres  of  land  under  the 
homestead  laws  who  has  not  perfected 
the  entry,  or,  if  proof  has  been  made,  who 
still  owns  and  occupies  the  land,  to  enter 
other  and  additional  land  lying  contigu¬ 
ous  to  the  original  entry  which,  with  the 
land  first  entered  and  occupied  will  not 
in  the  aggregate  exceed  160  acres.  Sec¬ 
tion  3  of  the  act  of  April  28, 1904  (33  Stat. 
527;  43  U.  S.  C.  213),  prohibits  the  sub¬ 
mission  of  commutation  proof  of  an 
entry  made  under  that  act. 

§  166.71  Application ;  evidence  re¬ 
quired.  Applicants  for  additional  entries 
under  section  2  of  the  act  of  April  28, 
1904,  will  be  required  to  produce  evidence 
that  they  own  and  reside  upon  the  land 
embraced  in  their  original  entries,  which 
shall  be  described  by  legal  subdivisions 
and  by  reference  to  the  number  and  date 
of  the  original  entry,  the  evidence  to 
consist  of  their  own  statements  corrob¬ 
orated  by  the  statements  of  two  dis¬ 
interested  witnesses,  signed  in  such  cases 
in  the  county,  parish,  or  land  district 
in  which  the  land  applied  for  is  situated. 
These  statements  and  the  homestead 
application  and  statements  required  to 
be  made  in  connection  therewith  may  be 
upon  Form  No.  4-018. 

§  166.72  Final  proof.  Before  proof 
may  be  submitted  as  a  basis  for  patent 
under  the  act  of  April  28,  1904,  as 
amended,  the  entryman  must  show  that 
he  has  cultivated  an  amount  equal  to 
one-eighth  of  the  area  of  the  additional 
entry  for  at  least  one  year  after  the  ad¬ 
ditional  entry  is  made  and  until  the 
submission  of  final  proof  thereon.  The 
cultivation  may  be  performed  on  the 
original  entry,  on  the  additional  entry, 
or  on  both,  but  where  it  is  periormea  on 
the  original  entry  it  must  be  shown  at 
the  time  of  submission  of  final  proof  on 
the  additional  entry  that  the  entryman 
still  owns  and  occupies  the  original 
entry,  and  the  cultivation  must  be  in 
addition  to  that  required  and  relied  upon 
in  making  final  proof  on  the  original 
entry.  No  proof  of  residence  will  be  re¬ 
quired  with  respect  to  the  additional 
entry. 

The  act  of  April  28,  1904,  as  amended, 
provides  that  final  proof  for  the  addi¬ 
tional  entry  may  be  submitted  only  at 
the  time  of  final  proof  for  the  original 
entry,  or  subsequent  thereto,  but  it  must 
be  submitted  within  five  years  after  the 
additional  entry  is  made. 

§  166.73  Cancellation  of  original  en¬ 
try.  An  additional  entry  under  the  act 
of  April  28,  1904,  as  amended,  cannot  be 
based  on  an  original  entry  which  has 
been  canceled.  If  for  any  reason  an 
original  entry  is  canceled  after  the  addi¬ 
tional  has  been  allowed,  the  additional 
will  be  canceled  also. 


SECOND  ENTRY  BY  PERSON  WHOSE  FORMER 

ENTRY  WAS  LOST,  FORFEITED,  OR 

ABANDONED 

Authority:  §§  166.74  to  166.77  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  166.74  Statutory  authority.  Where 
a  person  has  made  a  homestead  entry  or 
entries  but  failed  to  perfect  them,  his 
right  to  make  another  homestead  entry 
is  governed  by  the  act  of  September  5, 
1914  (38  Stat.  712;  43  U.  S.  C.  182) 
which  provides  that  the  applicant 
must  show  to  the  satisfaction  of  the  Sec¬ 
retary  of  the  Interior  that  the  prior  en¬ 
try  or  entries  were  made  in  good  faith, 
were  lost,  forfeited,  or  abandoned  because 
of  matters  beyond  his  control,  and  that 
he  has  not  speculated  in  his  right,  nor 
committed  a  fraud  or  attempted  fraud 
in  connection  with  such  prior  entry  or 
entries. 

§  166.75  Date  of  first  entry  immate¬ 
rial;  good  faith  of  the  applicant  to  be 
passed  upon.  The  question  whether  the 
first  entry,  or  entries,  were  made  before 
or  after  the  passage  of  the  act  of  Sep¬ 
tember  5,  1914  is  entirely  immaterial. 
Moreover,  it  will  be  seen  that  the  act 
Imposes  upon  the  Bureau  of  Land  Man¬ 
agement  the  duty  of  passing  upon  the 
good  faith  of  the  applicant,  there  being 
no  hard  and  fast  provision,  as  in  the  act 
of  February  3,  1911  (36  Stat.  896)  limit¬ 
ing  its  benefits  to  a  clearly  defined  class 
of  persons. 

§  166.76  Showing  required  of  appli¬ 
cants.  In  order  that  the  Bureau  of  Land 
Management  may  properly  pass  upon 
the  right  of  an  applicant  for  second  en¬ 
try,  he  must  (besides  filing  in  the  proper 
land  office  an  application  to  enter  a 
specific  tract)  furnish  his  statement 
showing  the  following  facts: 

(a)  Data  from  which  his  first  entry 
(or  entries)  may  be  identified,  prefer¬ 
ably  its  series  and  number,  as  well  as  a 
description  of  the  tract  by  section,  town¬ 
ship,  and  range. 

(b)  What  examination  of  the  land 
and  what  inquiries  as  to  its  character  he 
made  prior  to  filing  his  previous  appli¬ 
cation  (or  applications)  for  entry  and, 
in  case  of  desert-land  entries,  what  rea¬ 
son  he  had  to  believe  that  the  required 
proportion  of  the  tracts  could  be  re¬ 
claimed  by  him  through  irrigation. 

(c)  With  reference  to  a  homestead 
entry,  whether  he  established  residence 
upon  the  tract,  and,  if  so,  how  long  he 
lived  there  and  what  cultivation  he  ef¬ 
fected;  as  to  a  desert-land  entry, 
whether  he  took  possession  of  the  tract, 
and,  if  so,  how  long  he  continued  to  exer¬ 
cise  acts  of  ownership  thereover. 

(d)  What  improvements,  if  any,  he 
made  upon  the  land,  describing  in  detail 
their  nature  and  cost. 

(e)  The  date  of  his  abandonment  of 
the  claim  and  the  reason  therefor  and 
whether  he  ever  executed  a  relinquish¬ 
ment  of  the  entry. 

(f)  What  consideration,  if  any,  he  re¬ 
ceived  for  abandoning  or  relinquishing 
the  entry;  also  whether  he  sold  the  im¬ 
provements  on  the  tract,  giving  full  de¬ 
tails  as  to  said  sale,  if  any,  including  the 
date  thereof  and  the  consideration 
received. 


Cross  Reference:  For  second  desert-land 
entries,  see  §§  232.6,  232.7  of  this  chapter. 

§  166.77  Statement  of  applicant; 
corroboration  required.  The  statement 
described  in  the  preceding  section  must 
be  signed  by  the  applicant  and  must  be 
corroborated  on  all  matters  susceptible 
of  corroboration  by  at  least  one  witness 
having  knowledge  of  the  facts,  or  there 
may  be  several  witnesses,  each  testifying 
on  some  material  point;  statements  of 
witnesses  must  be  signed  by  them.  Ap¬ 
propriate  blank  forms  will  be  furnished 
by  the  managers. 

SECOND  ENTRY  BY  PERSON  WHO  PAID  INDIAN 

PRICE  OF  $1.25  PER  ACRE,  OR  MORE,  FOR 

LAND  IN  PRIOR  ENTRY 

Authority:  §§  166.78  to  166.83  issued  un¬ 
der  R.  8.  2478;  43  U.  S.  C.  1201. 

§  166.78  Statutory  authority.  Under 
the  act  of  June  21,  1934  (48  Stat.  1185; 
43  U.  S.  C.  187a),  any  person  who  there¬ 
tofore  had  made  entry  under  the  home¬ 
stead  laws  on  any  lands  embraced  within 
any  reservation  ceded  to  the  United 
States  by  the  Indian  tribes,  and  had  paid 
for  his  land  the  sum  of  at  least  $1.25  per 
acre,  upon  proof  of  such  facts,  if  other¬ 
wise  qualified,  is  entitled  to  the  benefit 
of  the  homestead  law  as  though  such 
former  entry  had  not  been  made.  The 
provisions  of  said  act  do  not  apply  to  any 
person  who  has  failed  to  pay  the  full 
price  for  his  former  entry  or  whose  former 
entry  was  canceled  for  fraud.  In  mak¬ 
ing  any  new  homestead  entry  as  author¬ 
ized  by  said  act  or  the  prior  similar  acts 
of  February  20,  1917  (39  Stat.  926),  and 
February  25, 1925  (43  Stat.  981 ;  43  U.  S.  C. 
187),  such  entry  may  not  include  any 
land  to  which  the  Indian  title  has  not 
been  fully  extinguished. 

§  166.79  Showing  required  as  to  prior 
entry.  A  person  claiming  the  right  of 
second  homestead  entry  pursuant  to  the 
provisions  of  the  act  of  June  21,  1934, 
must  furnish  a  description  of  the  land 
included  in  his  perfected  entry  or  data 
from  which  it  can  be  identified,  and  he 
must  state  that  he  paid  $1.25  or  more  per 
acre  for  the  tract,  but  it  is  not  necessary 
that  he  name  the  precise  price  paid.  If 
the  former  entry  embraced  tracts  ap¬ 
praised  at  less  than  $1.25  per  acre  and 
tracts  appraised  at  more  than  $1.25  per 
acre,  a  second  entry  hereunder  is  not 
allowable  unless  the  aggregate  sum  of  the 
appraised  prices  of  the  former  entry 
equals  $1.25  per  acre  or  more. 

§  166.80  Requirements  as  to  comple¬ 
tion  of  prior  entry.  A  second  entry  is 
not  allowable  unless  the  first  entry  was 
made  prior  to  June  21,  1934,  and  unless 
satisfactory  final  proof  has  been  sub¬ 
mitted  thereon  and  the  entire  price  of  the 
land  included  therein  has  been  paid  prior 
to  the  date  of  the  application  for  second 
entry. 

§  166.81  Second  entry  where  prior  en¬ 
try  was  canceled.  The  act  of  June  21, 
1934,  has  no  application  if  the  first  entry 
be  canceled.  Such  cases  will  be  gov¬ 
erned  by  the  general  statutes  allowing 
second  entries. 

§  166.82  Laws  under  which  second  en¬ 
try  right  may  be  exercised.  A  person  who 
is  entitled  to  the  benefits  of  the  act  of 
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June  21,  1934,  may  at  his  option  make 
second  entry  under  either  the  general 
homestead  law,  or  the  Enlarged  Home¬ 
stead  Act.  Compliance  with  the  law 
must  be  shown  as  though  it  were  an 
original  entry. 

Cboss  Reference:  For  enlarged  home¬ 
steads,  see  Part  167  of  this  chapter. 

§  166.83  Land  not  subject  to  second 
entry.  The  act  of  June  21, 1934,  prohibits 
the  allowance  of  any  application  to  make 
a  second  homestead  entry  thereunder  or 
under  the  act  of  February  20,  1917,  or 
the  act  of  February  25,  1925,  if  it  in¬ 
cludes  any  land  to  which  the  Indian  title 
shall  not  have  been  fully  extinguished. 

SECOND  ENTRY  AFTER  COMMUTATION  OR 
PAYMENT  OF  INDIAN  PRICE  OF  ORIGINAL 
CLAIM;  ACTS  OF  JUNE  5,  1900,  MAY  17, 
1900,  AND  MAY  22,  1902 

§  166.84  Statutes  authorizing  second 
entries.  Where  a  person  commuted  a 
homestead  entry  before  June  5,  1900,  or 
paid  the  Indian  price  of  the  land  entered 
before  May  17,  1900,  his  homestead  right 
is  restored.  See  acts  of  June  5, 1900,  and 
May  22,  1902  (sec.  2,  31  Stat.  269;  43 
U.  S.  C.  217,  and  sec.  2,  32  Stat.  203;  25 
U.  S.  C.  423),  and  the  act  of  May  17, 
1900  (31  Stat.  179;  25  U.  S.  C.  421) . 

(R.  S.  2478;  43  U.  S.  C.  1201) 

ADJOINING  FARM  HOMESTEADS 

§  166.101  Qualifications  of  applicants; 
requirements  to  complete  entries.  An 
adjoining  farm  entry  may  be  made  for 
such  an  amount  of  public  lands  lying 
contiguous  to  lands  owned  and  resided 
upon  by  the  applicant  as  will  not,  with 
the  lands  so  owned  and  resided  upon, 
exceed  in  the  aggregate  160  acres;  but  no 
person  will  be  entitled  to  make  entry  of 
this  kind  who  is  not  Qualified  to  make  an 
original  homestead  entry.  A  person  who 
has  made  one  homestead  entry,  although 
for  a  less  amount  than  160  acres,  and 
perfected  title  thereto,  is  not  qualified  to 
make  an  adjoining  farm  entry.  In  con¬ 
nection  with  an  entry  of  this  character, 
there  must  be  shown  the  required  amount 
of  residence  and  cultivation  after  the 
date  thereof,  but  both  residence  and  cul¬ 
tivation  may  be  had  on  the  original  tract. 
(R.  S.  2478;  43  U.  S.  C.  1201) 
homestead  subject  to  mortgage  loans 

Authority:  §§  166.86  and  166.87  Issued 
Under  R.  S.  2478,  as  amended;  43  U.  8.  C. 
1201. 

§  166.86  Mortgage  loans  on  existing 
homestead  entries;  allowance  of  home¬ 
stead  applications  for  lands  subject  to 
mortgages  held  by  the  United  States  act¬ 
ing  through  the  Secretary  of  Agricul¬ 
ture;  occupancy  of  the  land,  (a)  A 
homestead  entryman  desiring  a  loan  on 
an  existing  homestead  entry  under  the 
act  of  October  19,  1949  (63  Stat.  883,  7 
b.  S.  C.,  Supp.  in,  secs.  1006a,  1006b) 
should  consult  the  Farmers  Home  Corpo¬ 
ration  of  the  Department  of  Agriculture. 

(b)  Where  a  homestead  entry  subject 
to  a  mortgage  loan  is  canceled  or  relin¬ 
quished  and  the  loan  has  not  been  satis¬ 
fied,  a  lien  held  by  the  United  States 
acting  through  the  Secretary  of  Agri¬ 
culture  would  attach  to  the  land  under 
jhe  act  of  October  19, 1949,  and  such  land 
becomes  subject  to  homestead  entry  for 


a  period  of  one  year  from  the  date  the 
canceled  entry  was  elosed  or  for  one  year 
from  the  date  the  entry  was  relinquished 
by  an  applicant  who  is  qualified  for  an 
Initial  loan  and  who  has  not  exercised 
his  homestead  rights.  An  applicant  for 
such  land  must  first  consult  the  Farmers 
Home  Corporation.  Such  a  homestead 
application  must  not  be  filed  in  the  land 
office  until  the  applicant  has  been 
selected  and  directed  to  do  so  by  the 
Farmers  Home  Corporation. 

(c)  The  final  arrangements  of  a  mort¬ 
gage  loan  between  the  homestead  appli¬ 
cant  and  the  Farmers  Home  Corpora¬ 
tion  are  not  completed  until  after  the 
homestead  application  has  been  allowed 
as  an  entry.  Upon  the  allowance  of  such 
an  application  the  entryman  will  be  no¬ 
tified  not  to  occupy  the  land  until  he  has 
completed  the  arrangements  of  the  loan 
and  he  has  been  instructed  to  occupy  the 
land  by  the  Fanners  Home  Corporation. 

(d)  Decisions  canceling  homestead 
entries  subject  to  such  mortgage  liens 
for  defaults  on  the  mortgage  or  for  non- 
compliance  with  the  homestead  laws  will 
contain  a  clause  allowing  15  days  from 
receipt  of  notice  of  the  decision  within 
which  to  respond  or  to  appeal. 

(e)  If  the  land  in  a  relinquished  or 
canceled  homestead  entry  subject  to  a 
mortgage  lien  is  not  entered  during  the 
period  of  one  year  from  the  date  of  re¬ 
linquishment  or  one  year  from  the  date 
the  canceled  homestead  entry  was  closed, 
the  land  will  become  subject  to  sale  by 
the  Farmers  Home  Corporation. 

§  166.87  Mortgage  liens.  A  mortgage 
lien  held  by  the  United  States  acting 
through  the  Secretary  of  Agriculture 
shall  not  extend  to  mineral  deposits  in 
the  lands,  which  have  been  or  may  be 
reserved  to  the  United  States  pursuant 
to  law. 


Part  167 — Enlarged  Homesteads 

GENERAL  REGULATIONS 

Sec. 

167.1  States  in  which  enlarged  homesteads 

may  be  made;  character  of  land 
subject  thereto. 

SETTLEMENT  CLAIMS 

167.2  Initiation  of  settlement  claims  under 

enlarged  homestead  law. 

APPLICATIONS  TO  ENTER 

167.3  Form  and  execution  of  applications. 

167.4  Compactness;  fees. 

APPLICATION  TO  ENTER  WITH  PETITION  FOR 
DESIGNATION 

167.5  Statutory  authority. 

167.6  Application  authorized  for  original  or 

additional  entry. 

167.7  Execution  of  application  to  enter  and 

petition  for  designation;  no  right 
to  occupy  land  obtained  by  filing 
same. 

167.8  Action  on  applications. 

167.9  Segregative  effect  of  application;  two 

applications  by  same  applicant  at 
same  time  not  permitted. 

ADDITIONAL  ENTRY  FOR  CONTIGUOUS  LANDS, 
BEFORE  PROOF  ON  ORIGINAL  CLAIM 

167.10  Who  may  make  additional  entry;  re¬ 

quirements  for  proof. 

ADDITIONAL  ENTRY  FOR  CONTIGUOUS  LANDS,  AFTER 
PROOF  ON  ORIGINAL  CLAIM 

167.11  Statutory  authority. 

167.12  Who  may  make  additional  entry. 


See. 

167.13  Conditions  respecting  residence. 

167.14  Cultivation  required. 

ADDITIONAL  ENTRY  FOR  INCONTIGUOOS  LANDS, 
AFTER  PROOF  ON  ORIGINAL  CLAIM 

167.15  Statutory  authority. 

167.16  Conditions  under  which  additional 

entry  may  be  made. 

167.17  Qualifications  required  of  applicant. 

167.18  Designation  of  original  and  addi¬ 

tional  tracts. 

167.19  Showing  required  for  proof. 

167.20  Showing  required  in  petition  for  des¬ 

ignation. 

167.21  Entries  under  section  6  of  Enlarged 

Homestead  Act. 

ADDITIONAL  ENTRY  AFTER  PROOF  FOR  LESS  THAN 
100  ACRES,  FOR  DOUBLE  THE  AREA  OF  THE 
ADDITIONAL  RIGHTS 

167.22  Statutory  authority. 

167.23  Designation  required  of  additional 

t  tract. 

167.24  Description  required  of  all  former 

entries. 

167.25  Area  of  additional  right. 

167.26  Petition  for  designation. 

167.27  Right  to  additional  area,  when  ap¬ 

plication  cannot  be  allowed  under 
section  3  or  7  of  Enlarged  Home¬ 
stead  Act. 

167.28  Showing  required  for  proof. 

DESIGNATION  UNDER  ENLARGED  HOMESTEAD  LAWS 
OF  ENTERED  LANDS  WITHIN  NATIONAL  FORESTS, 
AS  A  BASIS  FOR  ADDITIONAL  ENTRY  OUTSIDE 
SUCH  FORESTS 

167.29  Statutory  authority. 

167.30  Intent  md  purpose  of  Act  of  March 

4,  1923. 

167.31  Procedure  for  entry  and  proof. 

NONRESIDENCE  HOMESTEADS 

167.32  Nonresidence  homesteads  in  Utah. 

167.33  Nonresidence  homesteads  in  Idaho. 

ENLARGED  HOMESTEAD  SUBJECT  TO  MORTGAGE 
LOANS 

167.34  Mortgage  loans  on  existing  home¬ 

stead  entries;  allowance  of  home¬ 
stead  applications  for  lands  sub¬ 
ject  to  mortgages  held  by  the 
United  States  acting  through  the 
Secretary  of  Agriculture;  occu¬ 
pancy  of  the  land. 

167.35  Mortgage  liens. 

Authority:  §§  167.1  to  167.35  issued  under 
R.  S.  2478,  as  amended;  43  U.  S.  C.  1201. 

Cross  References;  For  applications  and 
entries,  see  Parts  101  to  108  of  this  chapter. 
For  general  orders  of  withdrawal,  see 
5§  297.11.  297.12  of  this  chapter.  For  Kin- 
kaid  homesteads,  see  Part  169  of  this  chapter. 
For  land  classifications,  see  Part  296  of  this 
chapter.  For  national  forest  homesteads,  see 
Part  170  of  this  chapter.  For  original,  addi¬ 
tional,  second  and  adjoining  farm  home¬ 
steads,  authorized  by  the  general  provisions 
of  the  homestead  laws,  see  Part  166  of  this 
chapter.  For  stock-raising  homesteads,  see 
Part  168  of  this  chapter. 

GENERAL  REGULATIONS 

§  167.1  States  in  which  enlarged 
homesteads  may  be  made;  character  of 
land  subject  thereto,  (a)  The  act  of 
February  19,  1909  (35  Stat.  639;  43 
U.  S.  C.  218)  (extended  by  later  legisla¬ 
tion  to  additional  States) ,  and  the  act 
of  June  17, 1910  (36  Stat.  531;  43  U.  S.  C. 
219),  provide  for  the  making  of  home¬ 
stead  entries  for  areas  of  not  exceeding 
320  acres  of  public  land  in  the  States  of 
Arizona,  California,  Colorado,  Idaho, 
Kansas,  Montana,  Nevada,  New  Mexico, 
North  Dakota,  Oregon,  South  Dakota, 
Utah,  Washington,  and  Wyoming  desig¬ 
nated  by  the  Secretary  of  the  Interior  as 
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nonmineral,  nontimbered,  nonirrigable. 
As  to  Idaho,  the  act  of  June  17,  1910, 
provides  that  the  lands  must  be  “arid.” 

(b)  The  terms  “arid”  or  “nonirriga¬ 
ble”  land,  as  used  in  these  acts,  are  con¬ 
strued  to  mean  land  which,  as  a  rule, 
lacks  sufficient  rainfall  to  produce  agri¬ 
cultural  crops  without  the  necessity  of 
resorting  to  unusual  methods  of  cultiva¬ 
tion,  such  as  the  system  commonly 
known  as  dry  farming,  and  for  which 
there  is  no  known  source  of  water  supply 
from  which  such  land  may  be  success¬ 
fully  irrigated  at  a  reasonable  cost. 

(c)  Lands  containing  merchantable 
timber,  or  valuable  minerals  other  than 
coal,  phosphate,  nitrate,  potash,  oil,  gas, 
sodium,  sulphur,  or  asphaltic  minerals, 
and  lands  within  a  reclamation  project, 
or  lands  which  may  be  irrigated  at  a 
reasonable  cost  from  any  known  source 
of  water  supply  may  not  be '  entered 
under  these  acts.  Entry  may  be  allowed 
for  the  surface  only  of  lands  containing 
any  of  the  minerals  named.  A  legal  sub¬ 
division  will  not  be  regarded  as  irrigable 
and  excluded  from  designation  under 
these  acts  because  a  minor  portion  of  it 
is  susceptible  of  irrigation  unless  said 
portion  is  at  least  one-eighth  thereof. 
Where  there  is  an  application  for  addi¬ 
tional  entry  after  submission  of  final 
proof  on  the  original  the  land  covered 
by  the  original  will  not  be  regarded  as 
irrigable,  and  excluded  from  designation, 
upon  the  ground  that  more  than  one- 
eighth  of  any  subdivision  is  irrigable, 
unless  said  original  embraces  the  equiva¬ 
lent  of  20  or  more  acres  of  land  in  a 
reasonably  compact  body  that  can  be 
thoroughly  irrigated  and  reclaimed. 

SETTLEMENT  CLAIMS 

§  167.2  Initiation  of  settlement  claims 
under  enlarged  homestead  law.1  Under 
the  act  of  August  9,  1912  (37  Stat.  267; 
43  U.  S.  C.  166,  223),  settlement  right 
on  not  exceeding  320  acres  of  lands 
designated  by  the  Secretary  of  the  In¬ 
terior  as  subject  to  entry  under  the  en¬ 
larged  homestead  law  may  be  obtained 
by  plainly  marking  the  exterior  boun¬ 
daries  of  all  lands  claimed,  whether  sur¬ 
veyed  or  unsurveyed,  followed  by  the 
establishment  of  residence,  except  as  to 
lands  designated  under  section  6  of  said 
acts,  where  residence  is  not  required,  but 
where  the  settlement  right  is  required  to 
be  initiated  by  plainly  marking  the  ex¬ 
terior  boundaries  of  the  land  claimed 
and  the  placing  and  maintenance  of 
valuable  improvements  thereon. 

APPLICATIONS  TO  ENTER 

§  167.3  Form  and  execution  of  appli¬ 
cations.*  (a)  Applications  to  make  en¬ 
try  under  the  Enlarged  Homestead  Acts 
must  be  submitted  on  forms  prescribed 
by  the  Bureau  of  Land  Management. 

(b)  The  statement  of  an  applicant  as 
to  the  character  of  the  land  must  be 
corroborated  by  two  witnesses.  It  is 
not  necessary  that  such  witnesses  be 
acquainted  with  the  applicant,  and  if 
they  are  not  so  acquainted  their  state¬ 
ment  should  be  modified  accordingly. 


*  Any  person  qualified  to  make  an  original 
homestead  *entry  for  160  acres  Is  qualified  to 
make  entry  under  the  Enlarged  Homestead 
Acts  for  320  acres. 


§  167.4  Compactness;  fees,  (a)  A 
tract  included  in  an  entry  under  the  En¬ 
larged  Homestead  Act  or  in  an  entry 
under  the  general  law,  and  an  additional 
under  said  act,  should  be  in  compact 
form,  and  such  claim  may  not  be  per¬ 
mitted  to  entirely  surround  a  subdivision 
of  unappropriated  lands  subject  to  entry 
under  said  act.* 

(b)  The  Enlarged  Homestead  Acts  pro¬ 
vide  that  the  fees  shall  be  the  same  as 
those  required  to  be  paid  under  the 
homestead  laws;  therefore,  while  the  fees 
may  not  in  any  one  case  exceed  the  maxi¬ 
mum  fee  of  $10  required  under  the  gen¬ 
eral  homestead  law,  the  commissions  will 
be  determined  by  the  area  of  the  land 
embraced  in  the  entry. 

APPLICATION  TO  ENTER  WITH  PETITION  FOR 
DESIGNATION 

§  167.5  Statutory  authority,  (a)  Un¬ 
der  the  act  of  March  4,  1915  (38  Stat. 

1 162 ;  43  U.  S.  C.  220 ) ,  a  person  may  file  an 
application  for  entry  under  the  Enlarged 
Homestead  Act  of  a  tract  of  surveyed  land 
which  has  not  been  designated  thereun¬ 
der,  accompanied  by  a  petition  for  its 
designation,  or  he  may  file  application 
for  additional  entry,  though  part  of 
the  land  involved  has  not  been  desig¬ 
nated,  accompanied  by  like  petition.  He 
thus  secures  a  preference  right  of  entry 
if  the  land  be  thereafter  designated.  An 
additional  entry  cannot  be  allowed  un¬ 
less  the  tract  first  entered,  as  well  as  the 
one  sought  to  be  added,  is  designated, 
and  therefore  petitions  should  in  all  cases 
cover  so  much  of  both  tracts  as  has  not 
already  been  designated. 

(b)  The  fact  that  lands  have  been 
designated  as  subject  to  entry  is  not  con¬ 
clusive  as  to  the  character  of  such  lands, 
and  should  it  afterwards  develop  that  the 
land  is  not  of  the  character  contemplated 
by  the  above  acts  the  designation  may 
be  canceled;  but  where  an  entry  is  made 
in  good  faith  under  the  provisions  of 
these  acts,  such  designation  will  not 
thereafter  be  modified  to  the  injury  of 
anyone  who  in  good  faith  has  acted  upon 
such  designation.  Each  entryman  must 
furnish  a  statement  giving  the  informa¬ 
tion  required  by  section  2  of  the  Enlarged 
Homestead  Acts. 

§  167.6  Application  authorized  for 
original  or  additional  entry.  The  act  of 
March  4,  1915  applies  to  cases  where  the 
party  is  seeking  to  make  an  original  entry 
and  to  all  cases  where  he  seeks  to  make 
additional  entry,  regardless  of  the  ques¬ 
tion  whether  proof  has  or  has  not  been 
already  submitted  on  his  original  filing. 

§  167.7  Execution  of  application  to 
enter  and  petition  for  designation;  no 
right  to  occupy  land  obtained  by  filing 
same,  (a)  Where  a  preference  right  un¬ 
der  the  act  of  March  4,  1915,  is  sought 
there  must  be  filed  at  the  proper  land, 
office  the  usual  application  for  entry, 
original  or  additional,  as  the  case  may 
be,  signed  by  the  applicant  and  two 
witnesses,  and  the  fee  and  commissions 
must  be  then  paid;  it  must  be  accom¬ 
panied  by  the  applicant’s  statement,  exe- 


•An  original  entry  under  the  Enlarged 
Homestead  Acts  may  not  exceed  one  and 
one-hall  miles  in  extreme  length.  (47  L.  Dl 
370). 


cuted  in  duplicate  and  corroborated  by 
at  least  two  witnesses,  setting  forth  the 
character  of  the  land  involved,  both 
tracts,  if  additional  entry  is  sought. 

(b)  This  statement  which  will  be  en¬ 
titled  “Petition  for  Designation,”  must 
give  the  name  and  post-office  address  of 
the  applicant  and  a  description  by  legal 
subdivisions  of  all  the  land  involved;  in 
case  of  additional  applications  it  should 
give  the  serial  number  (or  numbers)  of 
the  old  claim. 

(c)  In  case  of  applications  for  entry 
under  sections  1  to  5,  commonly  known 
as  the  general  provisions  of  the  En¬ 
larged  Homestead  Act,  the  statement 
should  set  forth  fully  the  conditions  gov¬ 
erning  the  irrigability  of  the  land.  If 
any  part  or  parts  thereof  are  irrigated, 
their  location,  area,  source  of  water  sup¬ 
ply,  and  other  pertinent  facts  should  be 
stated.  If  any  part  or  parts  thereof  are 
under  constructed  or  proposed  irrigation 
ditches  or  canals,  or  adjacent  thereto, 
the  relation  of  the  lands  to  same  and  the 
reasons  for  applicant’s  belief  that  the 
lands  are  not  irrigable  therefrom  should 
be  explained.  The  relation  of  the  tract 
to  surface  streams  or  springs  rising  on  or 
flowing  across  them  or  in  their  vicinity 
should  be  indicated.  If  such  sources 
of  water  supply  are  inadequate  for  the 
irrigation  of  the  applicant’s  lands,  or  are 
not  available  to  him,  full  particulars 
should  be  given. 

(1)  The  location  and  depth  of  wells, 
elevation  of  water  plane  relative  to  the 
surface,  and  other  pertinent  facts  which 
will  disclose  the  quantity  and  quality  of 
the  water  supply,  obtainable  from  either 
ordinary  or  artesian  wells  on  the  land, 
should  be  given.  If  there  are  no  wells 
thereon,  such  information  should  be  fur¬ 
nished  as  to  any  other  wells  in  that  vicin¬ 
ity,  and  the  possibility  of  irrigating  the 
tract  involved  from  underground  sources 
should  be  fully  discussed.  If  any  at¬ 
tempts  have  been  made  to  irrigate  and 
reclaim  the  tract,  or  if  it  had  been  in¬ 
cluded  in  a  desert-land  entry,  the  reasons 
for  lack  of  success  should  be  stated. 

(2)  The  statement  should  be  supple¬ 
mented  by  a  map  or  diagram  in  cases 
where  the  facts  may  be  advantageously 
presented  thereby. 

(d)  In  cases  of  applications  for  entry 
under  section  6  of  the  Enlarged  Home¬ 
stead  Acts,  applicable  to  Utah  and  Idaho, 
the  statement  should  give  information 
regarding  the  possibility  of  securing  on 
the  land  a  supply  of  water  suitable  for 
domestic  use.  If  there  are  on  the  tract, 
or  in  its  immediate  vicinity  springs  or 
streams  which  would  furnish  such  sup¬ 
ply,  a  complete  statement  should  be 
made  as  to  the  quantity,  quality,  and 
availability  of  the  water.  A  statement 
should  also  be  made  as  to  the  location, 
depth,  elevation  of  water  plane  relative 
•  to  the  surface,  depth  at  which  water  was 
first  obtained,  and  other  pertinent  facts 
as  to  wells  situated  either  in  the  vicinity 
of  the  tract  or  nearest  thereto,  and  as  to 
the  relation  of  the  tract  thereto.  If  un¬ 
successful  attempts  have  been  made  to 
secure  a  domestic  water  supply  on  the 
land  itself,  the  facts  concerning  them 
should  be  set  forth. 

(1)  If  the  tract  has  not  theretofore 
been  designated  under  sections  1  to  5  of 
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the  act,  applicants  for  designation  under 
section  6  thereof  should,  in  addition  to 
the  above,  furnish  the  information  re¬ 
quired  of  applicants  for  designation  un¬ 
der  sections  1  to  5,  as  explained  in  this 
section. 

(e)  The  filing  of  a  statement,  as  above 
indicated,  will  not  be  conclusive  as  to 
the  character  of  the  land  therein  de¬ 
scribed,  and  the  applicant  may  be  re¬ 
quired  by  the  regional  administrator  to 
furnish  additional  evidence  with  regard 
thereto.  Moreover,  the  filing  of  an  ap¬ 
plication  and  petition  does  not  give  the 
party  the  right  to  fence  the  land  or  place 
other  improvements  thereon,  and  the 
erection  of  improvements  will  not  confer 
upon  him  any  right  to  equitable  consider¬ 
ation  of  the  application  in  the  event  the 
land  is  found  not  to  be  of  the  character 
contemplated  by  those  provisions  of  the 
Enlarged  Homestead  Act  under  which 
the  claim  is  filed. 

Cross  Re muici:  For  original,  additional, 
second  and  adjoining  farm  homesteads  au¬ 
thorised  by  the  general  provisions  of  the 
homestead  laws,  me  Part  166  of  this  chapter. 

§  167.8  Action  on  applications.  The 
applications  for  entry  (when  regular) 
will  be  acted  upon  and  disposed  of  as 
provided  by  Part  296  of  this  chapter. 

§  167.9  Segregative,  effect  of  applica¬ 
tion;  two  applications  by  same  applicant 
at  same  time  not  permitted.  No  other 
appropriation  of  the  land  will  be  allowed 
before  the  application  has  been  finally 
disposed  of.  Prior  to  final  action  on  the 
application  the  party’s  homestead  right 
will  be  in  abeyance,  and  he  will  not  be 
entitled  to  exercise  same  elsewhere,  nor 
will  he  be  permitted  to  have  two  appli¬ 
cations 'under  this  act  pending  at  the 
same  time. 

ADDITIONAL  rVTRY  rw  CONTIGUOUS  LANDS, 
BEFORE  PROOF  ON  ORIGINAL  CLAIM 

?  167.10  Who  may  make  additional 
entry;  requireinents  for  proof,  (a) 
Under  section  3  of  the  Enlarged  Home¬ 
stead  Acts  a  person  who  has  entered  less 
than  320  acres  of  land  which  is  of  the 
character  described  therein,  and  which 
has  been  designated  for  entry  under 
those  acts,  may  make  entry  of  adjoin¬ 
ing  lands,  also  so  designated,  which 
will  not,  together  with  the  tract  first 
entered,  exceed  320  acres  in  area.  Where 
proof  has  not  already  been  submitted  on 
the  original  claim  at  the  time  applica¬ 
tion  for  additional  entry  is  filed,  residence 
Upon  and  cultivation  of  the  tract  first 
entered  will  be  accepted  as  equivalent  to 
residence  upon  and  cultivation  of  the 
additional.  Credit  for  compliance  with 
the  law  as  to  additional  entry  may  be 
allowed  from  the  date  of  the  filing  of  the 
application  to  enter. 

(b)  Where  a  person  makes  entry  un¬ 
der  the  general  provisions  of  the  home¬ 
stead  laws,  and  before  submission  of 
proof  on  said  entry  makes  an  additional 
entry  under  said  section  3,  the  following 
rules  govern  the  requirements  as  to  the 
cultivation  and  residence  to  be  shown  by 
him  on  submission  of  proof: 

(c)  He  may  show  compliance  with  the 
requirements  of  the  law  applicable  to  his 
°^inal  entry,  and  that,  after  the  date  of 
additional  entry,  he  cultivated,  in  addi¬ 
tion  to  such  cultivation  as  was  relied 


upon  and  used  in  perfecting  title  to  the 
original  entry,  an  amount  equal  to  one- 
sixteenth  of  the  area  of  the  additional 
entry  for  1  year,  not  later  than  the  sec¬ 
ond  year  of  such  additional  entry,  and 
one-eighth  the  following  year  and  each 
succeeding  year  until  proof  submitted; 
however,  the  rules  explained  in  5  166.40 
of  this  chapter  are  applicable  to  such 
cases.  The  cultivation  in  support  of  the 
additional  entry  may  be  maintained  upon 
either  entry. 

(d)  When  proof  is  submitted  on  both 
entries  at  the  same  time,  he  may  show 
the  cultivation  of  an  amount  equal  to 
one-sixteenth  of  the  combined  area  of 
the  two  entries  for  1  year,  increased  to 
one-eighth  the  succeeding  year,  and  that 
such  latter  amount  of  cultivation  has 
continued  until  offer  of  proof.  If  culti¬ 
vation  in  these  amounts  can  be  shown, 
proof  may  be  submitted  without  regard 
to  the  date  of  the  additional  entry,  i.  e., 
the  required  amount  of  cultivation  may 
have  been  performed  in  whole  or  in  part 
on  the  original  entry  before  the  addi¬ 
tional  entry  was  made,  and  proof  on  the 
additional  need  be  deferred  only  until 
the  showing  indicated  can  be  made. 
Such  combined  proof  may  be  submitted 
not  later  than  7  years  from  the  date  of 
the  original  entry. 

Cross  Reference:  For  proofs,  see  Part  106 
of  this  chapter. 

ADDITIONAL  ENTRY  FOR  CONTIGUOUS  LANDS, 
AFTER  PROOF  ON  ORIGINAL  CLAIM 

§  157.11  Statutory  authority.  The 
act  of  March  3,  1915  (38  Stat.  956;  43 
U.  S.  C.  218,  219),  amends  sections  3 
and  4  of  the  Enlarged  Homestead  Acts 
of  February  19,  1909  (35  Stat.  639;  43 
U.  S.  C.  218) ,  and  June  17, 1910  (36  Stat. 
531;  43  U.  S.  C.  219),  so  as  to  permit  an 
additional  entry  thereunder  to  be  made, 
though  proof  has  already  been  submitted 
on  the  original,  provided  the  applicant 
still  owns  and  occupies  the  tract  first 
entered,  and  it  defines  the  residence  and 
cultivation  required  in  connection 
therewith. 

§  167:12  Who  may  make  additional 
entry.  The  act  of  March  3,  1915,  con¬ 
fers  the  right  of  entry  only  upon  one 
who  "still  owns  and  occupies  the  land” 
first  entered;  it  is  not  required  that  the 
claimant  be  residing  on  said  tract,  and 
the  occupancy  thereof  may  be  by  agent 
or  through  a  tenant.  A  statement  show¬ 
ing  continued  ownership  and  occupancy 
must  be  inserted  in  Form  4.004a,  in  case 
of  applications  under  this  act.  It  should 
be  observed  that  no  change  has  been 
made  in  the  requirement  of  law  that  the 
tracts  be  contiguous;  and  this  would  not 
be  fulfilled  by  the  fact  that  they  corner 
on  each  other. 

§  167.13  Conditions  respecting  resi¬ 
dence.  The  claimant  is  allowed  credit 
for  residence  on  the  original  tract  and 
can  not,  in  any  event,  be  required  to 
show  residence  continued  for  a  greater 
period  than  is  prescribed  by  section  2291 
of  the  Revised  Statutes.  In  other  words, 
if  the  proof  on  the  original  entry  has 
been  accepted  as  sufficient  under  either 
the  5-year  or  the  3-year  act,  no  further 
residence  is  needed;  but,  if  the  proof 
was  by  way  of  commutation,  claimant 


must  show  such  further  residence,  be¬ 
fore  or  after  the  date  of  the  additional 
entry,  as  will  make  up  the  aggregate 
amount  required  by  the  provisions  of  the 
act  of  June  6,  1912  (37  Stat.  123;  43 
U.  S.  C.  164,  169,  218). 

§  167.14  Cultivation  required.  The 
law  regarding  cultivation,  with  refer¬ 
ence  to  additional  entries  made  before 
submission  of  proofs  on  the  originals, 
has  no  application  to  the  entries  allowed 
under  the  act  of  March  3,  1915.  The 
claimant  is  required  to  show  cultivation 
of  the  additional  tract  itself,  to  the  ex¬ 
tent  and  for  the  period  required  by  the 
act  of  June  6, 1912,  that  is,  one-sixteenth 
of  its  area  during  the  second  year  of  the 
entry,  and  one-eighth  during  the  third 
and  until  submission  of  proof,  which 
must  occur  within  5  years  after  the  date 
of  the  additional  entry. 

Cross  Reference:  For  cultivation  require¬ 
ments.  see  §§  166.23-106.25,  106.40-166.43  of 
this  chapter. 

ADDITIONAL  ENTRY  FOR  INCONTIGUOUS 
LANDS,  AFTER  PROOF  ON  ORIGINAL  CLAIM 

§  167.15  Statutory  authority.  (a) 
Under  section  7  of  the  Enlarged  Home¬ 
stead  Acts,  added  thereto  by  the  act  of 
July  3, 1916  (39  Stat.  344;  43  U.  S.  C.  218> , 
and  the  act  of  September  5.  1916  (39 
Stat.  724;  43  U.  S.  C.  219),  a  person  who 
has  submitted  final  proof  on  a  homestead 
entry  for  less  than  320  acres  of  land 
of  the  character  contemplated  by  said 
acts,  has  the  right  to  enter  sufficient 
land  of  similar  character,  not  contiguous 
to  his  first  entry,  to  make  up  therewith 
not  more  than  320  acres.  He  is  required 
to  have  the  same  residence  and  cultiva¬ 
tion  and  a  habitable  house  on  the  addi¬ 
tional  entry  as  though  it  were  an  original 
filing,  except  where  the  second  tract  is 
within  20  miles  of  the  first,  in  which  case 
residence  and  a  habitable  house  on 
either  tract  will  be  accepted. 

(b)  A  qualified  person  who  owns  and 
continues  to  reside  on  his  original  entry 
may  make  entry  for  two  or  more  incon- 
tiguous  tracts  within  20  miles  of  his 
original  entry,  if  unable  to  secure  in  one 
tract  the  entire  area  he  is  entitled  to 
enter;  but  one  who  no  longer  owns  his 
original  entry,  or  who  seeks  land  not 
within  20  miles  therefrom,  can  not  be 
allowed  to  enter  incontiguous  tracts 
under  this  act. 

§  167.16  Conditions  under  which  addi¬ 
tional  entry  may  be  made.  Section  7  of 
the  Enlarged  Homestead  Acts  has  no  ap¬ 
plication  unless  the  first  entry  was  made 
in  one  of  the  States  where  the  Enlarged 
Homestead  Act  is  in  force,  and  the  addi¬ 
tional  entry  can  not  be  allowed  until  both 
tracts  shall  have  been  designated  there¬ 
under.  However,  in  considering  allow¬ 
ance  of  the  entry  it  is  not  material 
whether  the  applicant  owns  or  occupies 
the  original  tract.  A  person  whose  two 
incontiguous  entries  do  not  make  up  320 
acres,  who  has  submitted  proof  on  the 
first  and  occupies  his  unperfected  second 
claim,  may  amend  the  latter  by  adding 
land  contiguous  thereto,  so  as  to  aggre¬ 
gate  that  area,  subject  to  the  require¬ 
ments  of  this  act  respecting  residence 
and  cultivation.  Also  the  benefits  of  this 
act  may  be  claimed  by  a  person  who  has 
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made  and  perfected  more  than  one  home¬ 
stead  entry,  but  the  aggregate  area  of 
the  land  thus  acquired  with  that  applied 
lor  is  limited  to  320  acres. 

§  167.17  Qualifications  required  of  ap¬ 
plicant.  The  only  qualifications  required 
of  an  applicant  under  section  7  of  the 
Enlarged  Homestead  Acts  are  that  he 
has  not  already  made  an  additional  entry 
thereunder,  and  that  the  tract  applied 
for  will  not,  with  other  lands  which  he 
has  entered  and  acquired  title  to  under 
any  of  the  nonmineral  public  land  laws, 
or  which  he  is  then  claiming  thereunder, 
make  an  aggregate  of  more  than  480 
acres. 

§  167.18  Designation  of  original  and 
additional  tracts.  It  is  not  necessary 
that  any  of  the  land  be  designated  under 
the  Enlarged  Homestead  Act  when  the 
application  for  additional  entry  is  filed. 
The  applicant  must  state  that  both  tracts 
have  been  so  designated,  or  he  must  file 
petition  for  designation  of  the  undesig¬ 
nated  land,  as  provided  by  the  act  of 
March  4,  1915  (38  Stat.  1162;  43  U.  S.  C. 
220) ,  and  separate  petitions  must  be  filed 
for  the  different  tracts  if  both  be  un¬ 
designated. 

§  167.19  Showing  required  for  proof. 
(a)  There  must  be  shown  in  proof  on 
the  entry  the  usual  residence  and  cul¬ 
tivation  and  the  existence  of  a  habitable 
house  upon  the  land  entered,  exception 
to  these  rules  being  made  only  where 
said  tract  is  within  20  miles  of  that  em¬ 
braced  in  the  original  entry  and  the 
entryman  is  residing  on  the  latter.  In 
that  event  the  homesteader  need  not  re¬ 
side  on  the  additional  entry  nor  have 
a  habitable  house  thereon,  if  he  owns 
and  resides  upon  the  original  tract  when 
applying  for  said  entry,  and  continues 
both  ownership  and  residence  until  sub¬ 
mission  of  proof. 

(b)  In  the  proof,  to  be  submitted 
within  5  years  after  the  date  of  addi¬ 
tional  entry,  there  must  be  shown  res¬ 
idence  on  the  additional  tract,  or  on  the 
original,  if  permitted  under  the  20-mile 
exception  above  explained,  for  not  less 
than  3  years,  subject  to  the  privilege  of 
being  absent  5  months  in  each  year,  as 
provided  by  the  3-year  homestead  law; 
also  cultivation  of  not  less  than  one- 
sixteenth  of  the  additional  tract  during 
the  second  year  after  the  date  of  the 
entry,  and  of  not  less  than  one-eighth 
of  its  area  during  the  third  year  and 
until  submission  of  proof;  but  residence 
and  cultivation  for  the  requisite  period 
after  the  date  of  the  application  and 
until  the  submission  of  proof  will  be  ac¬ 
cepted.  Credit  for  military  service  will 
be  allowed  as  in  other  cases. 

§  167.20  Showing  required  in  petition 
for  designation,  (a)  As  in  other  cases, 
a  petition  for  designation,  filed  in  con¬ 
nection  with  an  entry  under  section  7  of 
the  Enlarged  Homestead  Acts,  must  con¬ 
sist  of  a  statement,  signed  in  duplicate 
by  the  applicant  and  at  least  two  wit¬ 
nesses,  setting  forth  a  description  by 
legal  subdivisions  of  all  the  land  in¬ 
volved,  its  character,  and  the  conditions 
governing  the  irrigability  of  both  tracts. 

(b)  If  any  part  or  parts  thereof  are 
Irrigated,  their  location,  area,  source  of 
water  supply,  and  other  pertinent  facts 


should  be  stated.  If  any  part  or  parts 
thereof  are  under  constructed  or  pro¬ 
posed  irrigation  ditches  or  canals,  or 
adjacent  thereto,  the  relation  of  the 
lands  to  same  and  the  reasons  for  ap¬ 
plicant’s  belief  that  the  lands  are  not 
irrigable  therefrom  should  be  explained. 
The  relation  of  the  tract  to  surface 
streams  or  springs  rising  on  or  flowing 
across  them  or  in  their  vicinity  should 
be  indicated.  If  such  sources  of  water 
supply  are  inadequate  for  the  irrigation 
of  the  applicant’s  lands,  or  are  not  avail¬ 
able  to  him,  full  particulars  should  be 
given.  The  location  and  depth  of  wells, 
elevation  of  water  plane  relative  to  the 
surface,  and  other  pertinent  facts  which 
will  disclose  the  quantity  and  quality  of 
the  water  supply,  obtainable  from  either 
ordinary  or  artesian  wells  on  the  land, 
should  be  given.  If  there  are  no  wells 
thereon  such  information  should  be  fur¬ 
nished  as  to  any  other  wells  in  that  vicin¬ 
ity,  and  the  possibility  of  irrigating  the 
tract  involved  from  underground  sources 
should  be  fully  discussed.  If  any  at¬ 
tempts  have  been  made  to  irrigate  and 
reclaim  the  tract,  or  if  it  has  been  in¬ 
cluded  in  a  desert-land  entry,  the  rea¬ 
sons  for  lack  of  success  should  be  stated. 
The  petition  should  be  supplemented  by 
a  map  or  diagram  in  cases  where  the 
facts  may  be  advantageously  presented 
thereby. 

§  167.21  Entries  under  section  6  of 
Enlarged  Homestead  Act.  The  provi¬ 
sions  of  the  acts  of  July  3  and  September 
5,  1916,  do  not  apply  to  entries  under 
section  6  of  the  Enlarged  Homestead 
Act. 

ADDITIONAL  ENTRY  AFTER  PROOF  FOR  LESS 

THAN  160  ACRES,  FOR  DOUBLE  THE  AREA 

OF  THE  ADDITIONAL  RIGHTS 

§  167.22  Statutory  authority.  The  act 
of  February  20,  1917  (39  Stat.  925;  43 
U.  S.  C.  215),  permits  a  person  who  has 
perfected  a  homestead  entry  for  less 
than  160  acres  and  is  entitled  to  an  addi¬ 
tional  entry  for  sufficient  land  to  make 
that  area,  to  enter  under  the  Enlarged 
Homestead  Act  a  tract  designated  there¬ 
under  of  an  amount  double  that  which 
he  would  be  entitled  to  appropriate  of 
land  not  so  designated. 

§  167.23  Designation  required  of  addi¬ 
tional  tract.  The  act  of  February  20, 
1917,  permits  an  additional  entry  under 
the  Enlarged  Homestead  Act  to  be  made 
for  a  tract  designated  as  subject  thereto, 
although  the  land  included  in  the  appli¬ 
cant’s  perfected  entry  be  not  thus  desig¬ 
nated;  it  is  immaterial  whether  he  owns 
the  original  tract,  and  the  additional 
tract  may  be  contiguous  thereto  or  at 
any  distance  therefrom. 

§  167.24  Description  required  of  all 
former  entries.  The  application  must 
contain  a  description  of  all  entries  there¬ 
tofore  made  by  the  applicant  or  such 
data  as  will  serve  to  identify  them. 

§  167.25  Area  of  additional  right. 
Under  section  6  of  the  act  of  March  2, 
1889  (25  Stat.  854;  43  U.  S.  C.  214),  a 
person  who  has  partially  exhausted  his 
homestead  right  through  a  perfected  en¬ 
try  is  entitled  to  make  an  additional 
entry  for  so  much  land  as  will  with  the 
area  of  the  completed  entry  make  160 


acres.  The  act  of  February  20, 1917,  sup. 
plements  that  legislation  by  providing 
that  the  additional  land,  if  designated 
under  the  Enlarged  Homestead  Act,  shall 
be  estimated  at  only  one-half  its  actual 
area  in  the  calculation  under  the  act  of 
March  2,  1889.  To  illustrate :  If  the  per¬ 
son  has  obtained  title  to  40  acres,  he  may 
make  additional  entry  for  not  exceeding 
240  acres  of  enlarged  homestead  land, 
that  is,  twice  120;  if  he  has  had  80  acres! 
he  may  still  take  160  acres  of  such  land; 
if  he  has  had  120  acres,  he  may  now  take 
an  additional  80  acres. 

§  167.26  Petition  for  designation.  In 
connection  with  an  application  pursuant 
to  the  provisions  of  the  act  of  February 
20, 1917,  a  petition  for  designation  of  the 
land  sought  may  be  filed  as  provided  in 
other  cases  of  applications  under  the  En¬ 
larged  Homestead  Act,  and  the  proceed¬ 
ings  with  relation  to  the  application  and 
petition  will  be  as  in  other  cases. 

§  167.27  Right  to  additional  area, 
when  application  cannot  be  allowed  un¬ 
der  section  3  or  7  of  Enlarged  Homestead 
Act.  Where  an  application  is  filed  for 
additional  entry  under  either  section  3  or 
section  7  of  the  Enlarged  Homestead 
Act,  and  the  Secretary  of  the  Interior  or 
other  authorized  officer  refuses  to  desig¬ 
nate  thereunder  the  tract  included  in 
the  original  perfected  entry,  the  appli¬ 
cation  may  be  allowed  for  so  much  of  the 
land  sought  as  the  claimant  is  entitled 
to  enter  under  the  act  of  February  20, 
1917,  provided  said  land  be  designated 
as  subject  to  the  Enlarged  Homestead 
Act. 

§  167.28  Showing  required  for  proof. 
In  proof  on  an  entry  allowed  pursuant 
to  the  provisions  of  the  act  of  February 
20,  1917,  there  must  be  shown  the  exist¬ 
ence  of  a  habitable  house  upon  the  land 
entered  and  the  usual  residence  and  cul¬ 
tivation.  Residence  must  be  for  not  less 
than  3  years,  subject  to  the  privilege  of 
being  absent  5  months  in  each  year,  in 
two  periods  if  desired.  There  must  be 
cultivation  of  not  less  than  one-sixteenth 
of  the  land  entered  during  the  second 
year  after  the  date  of  the  entry,  and  not 
less  than  one-eighth  of  its  area  during 
the  third  year  and  until  submission  of 
proof.  However,  credit  for  military  serv¬ 
ice  will  be  allowed  as  in  other  cases. 
Proof  must  be  submitted  within  5  years 
after  the  date  of  the  entry. 

DESIGNATION  UNDER  ENLARGED  HOHESTEAD 

LAWS  OF  ENTERED  LANDS  WITHIN  NATIONAL 

FORESTS,  AS  A  BASIS  FOR  ADDITIONAL  ENTRY 

OUTSIDE  SUCH  FORESTS 

§  167.29  Statutory  authority.  By  act 
of  March  4, 1923  (42  Stat.  1445;  43  U.  S.C. 
222),  provision  has  been  made  whereby 
the  Secretary  of  the  Interior  may  desig¬ 
nate  under  the  Enlarged  Homestead  Act 
national  forest  lands  embraced  in  sub¬ 
sisting  or  perfected  homestead  entries  of 
160  acres  or  less  so  that  such  forest  home¬ 
stead  entries  may  be  the  basis  for  addi¬ 
tional  entries  under  said  act. 

Cross  Reference:  For  national  forest 
homesteads,  see  Part  170  of  this  chapter. 

§  167.30  Intent  and  purpose  of  act  of 
March  4,  1923.  The  intent  and  purpose 
of  the  act  of  March  4,  1923,  is  to  permit 
persons  holding  existing  or  perfected 
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homestead  entries  for  lands  within  na¬ 
tional  forests  of  a  character  subject  to 
designation  which  the  applicant  owns 
and  on  which  he  resides,  to  make  addi¬ 
tional  entries  for  such  a  quantity  of  land 
outside  of  the  national  forest  and  within 
20  miles  of  the  original  entry  as  when 
added  to  the  area  of  the  original  entry 
will  not  exceed  320  acres,  if  under  section 
1  thereof. 

§  167.31  Procedure  for  entry  and 
proof.  The  procedure  in  making  and 
perfecting  an  entry  under  section  1  of 
the  act  of  March  4,  1923,  will  be  in  all 
respects  similar  to  that  explained  in 
§§  167.1-167.14,  covering  additional  en¬ 
tries  under  the  Enlarged  Homestead  Acts, 
the  only  difference  being  that  at  the 
time  of  making  the  entry  hereunder  after 
proof  on  an  original  entry,  the  applicant 
must  show  ownership  of  and  residence 
on  the  land  in  the  original  entry,  instead 
of  ownership  and  occupancy,  and  an  ad¬ 
ditional  hereunder  may  be  made  for  land 
not  adjoining  that  in  the  original  entry. 
Residence  on  the  original  entry  may  be 
credited  on  both  entries,  but  cultivation 
of  the  land  in  the  additional  entry  must 
be  as  indicated  in  §  167.10. 

NONRESIDENCE  HOMESTEADS 

§  167.32  Nonresidence  homesteads  in 
Utah,  (a)  The  sixth  section  of  the  act 
of  February  19,  1909  (35  Stat.  640;  43 
U.  S.  C.  218) ,  provides  that  not  exceeding 
2,000,000  acres  of  land  in  the  State  of 
Utah,  which  do  not  have  upon  them  suffi¬ 
cient  water  suitable  for  domestic  pur¬ 
poses  as  would  make  continuous  resi¬ 
dence  upon  such  lands  possible,  may  be 
designated  by  the  Secretary  of  the  In¬ 
terior  as  subject  to  entry  under  the  pro¬ 
visions  of  that  act;  with  the  exception, 
however,  that  entrymen  of  such  lands 
need  not  reside  thereon.  This  act  pro¬ 
vides  in  such  cases  that  all  entrymen 
must  reside  within  such  distance  of  the 
land  entered  as  will  enable  them  success¬ 
fully  to  farm  the  same  as  required  by 
the  act. 

(b)  During  the  second  year  of  the  en¬ 
try  at.  least  one-eighth  of  the  area  must 
be  cultivated,  and  during  the  third, 
fourth,  and  fifth  years,  and  until  submis¬ 
sion  of  final  proof,  one-fourth  of  the 
area  entered  must  be  cultivated.  This 
requirement  is  made  by  the  act  of  June 
6,  1912  (37  Stat.  123;  43  U.  S.  C.  218). 
Proof  may  be  submitted  on  entries  of  this 
class  within  7  years  after  their  dates. 

(c)  The  rules  relating  to  petitions  for 
designation  of  lands  apply  to  section  6 
of  the  enlarged  Homestead  Act. 

5  167.33  Nonresidence  homesteads  in 
Idaho.  The  sixth  section  of  the  act  of 
June  17,  1910  (36  Stat.  531,  as  amended 
by  the  act  of  August  10,  1917  (40  Stat. 
275;  43  U.  S.  C.  219) ,  provides  that  1,000,- 
C00  acres  of  land  in  the  State  of  Idaho 
which  do  not  have  upon  them  sufficient 
water  suitable  for  domestic  purposes  as 
would  make  continuous  residence  upon 
them  possible,  may  be  designated  by  the 
Secretary  as  subject  to  entry  thereunder, 
without  the  necessity  of  residence  upon 
such  lands,  by  the  entryman.  One-six¬ 
teenth  of  the  cultivatable  area  of  the 
entry  must  be  cultivated  during  the  first 
year  of  the  entry,  one-eighth  of  the  area 
during  the  second  year,  and  one-fourth 
of  the  area  during  the  third  and  each 
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succeeding  year.  Under  the  act  as 
amended  it  is  required  that  “after  six 
months  from  the  date  of  entry  and  until 
final  proof  the  entryman  shall  be  a  resi¬ 
dent  of  the  State  of  Idaho.” 

ENLARCED  HOMESTEAD  SUBJECT  TO  MORTGAGE 
LOANS 

§  167.34  Mortgage  loans  on  existing 
homestead  entries ;  allowance  of  home¬ 
stead  applications  for  lands  subject  to 
mortgages  held  by  the  United  States 
acting  through  the  Secretary  of  Agricul¬ 
ture;  occupancy  of  the  land.  A  home¬ 
stead  entryman  who  desires  to  secure  a 
loan  on  an  existing  homestead  entry,  or 
a  homestead  applicant  who  wishes  to 
make  a  homestead  entry  for  lands  in  a 
canceled  or  relinquished  homestead 
entry  subject  to  a  mortgage  lien  held  by 
the  United  States  acting  through  the 
Secretary  of  Agriculture  under  the  act  of 
October  19,  1949  (63  Stat.  883,  7  U.  S.  C. 
Supp.  Ill  secs.  1006a,  1006b) ,  should  pro¬ 
ceed  in  accordance  with  §  168.86  of  this 
chapter. 

•  §  167.35  Mortgage  liens.  A  mort¬ 
gage  lien  held  by  the  United  States  act¬ 
ing  through  the  Secretary  of  Agricul¬ 
ture  shall  not  extend  to  mineral  deposits 
in  the  lands,  which  have  been  or  may  be 
reserved  to  the  United  States  pursuant 
to  law. 

Part  1C8 — Stock-Raising  Homesteads  1 

FINAL  PROOFS  ON  ORIGINAL  AND  ADDITIONAL 


1C8.1  Requirements  for  proof  on  original 
entry  and  on  additional  entry  sub¬ 
ject  to  section  3  of  the  stock-raising 
law. 

168.2  Requirements  for  proof  on  additional 

entry  subject  to  section  4  of  the 
stock-raising  law. 

168.3  Requirements  for  proof  on  additional 

entry  subject  to  section  5  of  the 
stock-raising  law. 

168  4  Commissions. 

108.5  Time  limit  in  submitting  proof; 

commutation. 

RESERVATION  TO  THE  UNITED  STATES  OF  THE  COAL 
AND  OTHER  MINERAL  DEPOSITS!  PROTECTION 
OF  THE  RIGHTS  OF  SURFACE  ENTRYMEN  AND 
OWNERS  IN  THE  DISPOSAL  OF  THE  RESERVED 
DEPOSITS 

168.6  Mineral  reservation  in  entry  and  pat¬ 

ent;  mining  and  removal  of  reserved 
deposits;  bonds.  / 

,The  regulations  under  the  stock-raising 
homestead  law  may  be  divided  into  three 
principal  groups,  as  follows: 

(a)  Regulations  relating  to  the  designation 
and  entry  of  public  land  for  stock-raising 
homesteads. 

(b)  Regulations  relating  to  the  submis¬ 
sion  of  final  proofs  on  outstanding  entries. 

(c)  Regulations  relating  to  the  reservation 
to  the  United  States  of  the  coal  and  other 
mineral  deposits  in  the  lands  and  the  pro¬ 
tection  of  the  rights  of  surface  entrymen  and 
owners  in  the  disposal  of  the  reserved  de¬ 
posits. 

In  view  of  the  general  withdrawal  of  the 
public  lands  from  entry  and  the  restrictions 
on  classifications  provided  by  section  7  of 
the  Taylor  Grazing  Act,  as  set  forth  in  Part 
296  of  this  chapter,  the  regulations  referred 
to  in  item  (a)  have  not  been  codified. 

The  regulations  mentioned  in  items  (b) 
and  (c)  were  of  general  applicability  and 
legal  effect  on  December  31,  1948,  and,  there¬ 
fore,  such  regulations  have  been  included  In 
this  part. 


Sec. 

168.7  Mineral  reservation  in  patent;  condi¬ 
tions  to  be  noted  on  mineral  appli¬ 
cations. 

Authority:  §§  168.1  to  1C8.7  issued  under 
sec.  11,  39  Stat.  865;  43  U.  S.  C.  301. 

Cross  References:  For  applications  and 
entries,  see  Parts  101  to  108  of  this  chapter. 
For  enlarged  homesteads,  see  Part  167  of  this 
chapter.  For  general  orders  of  withdrawal, 
see  §§  297.11,  297.12  of  this  chapter.  For 
Kinkaid  homesteads,  see  Part  169  of  this 
chapter.  For  land  classifications,  see  Part 
296  of  this  chapter.  For  National  forest 
homesteads,  see  Part  170  of  this  chapter.  For 
original,  additional,  second,  and  adjoining 
farm  homesteads,  authorized  by  the  general 
provisions  of  the  homestead  laws,  see  Part  163 
of  this  chapter. 

FINAL  PROOFS  ON  ORIGINAL  AND  ADDITIONAL 
ENTRIES 

§  168.1  Requirements  for  proof  on 
original  entry  and  on  additional  entry 
subject  to  section  3  of  the  stock-raising 
law.  (a)  Original  stock-raising  entries, 
and  additional  entries  subject  to  section 
3  of  the  stock-raising  law  of  December 
29,  1916  (39  Stat.  863;  43  U.  S.  C.  293)* 
may  be  perfected  by  proofs  submitted 
within  five  years  after  their  dates  on  a 
showing  of  compliance  with  the  provi¬ 
sions  of  the  3-year  law  (act  of  June  6, 
1912,  37  Stat.  123;  43  U.  S.  C.  164,  169, 
218),  except  that  expenditures  for  im¬ 
provements  must  be  shown  in  lieu  of  the 
cultivation  required  by  that  act.  The 
entryman  must  show  that  he  has  actually 
used  the  land  for  raising  stock  and  forage 
crops  for  not  less  than  3  years,  and  that 
he  has  made  permanent  improvements 
upon  the  land,  having  an  aggregate  value 
of  not  less  than  $1.25  per  acre,  and  tend¬ 
ing  to  increase  the  value  of  the  land  for 
stock-i aising  purposes;  and  at  least  one- 
half  of  the  improvements  must  be  placed 
upon  the  tract  within  3  years  after  the 
date  of  the  entry. 

(b)  As  to  residence,  this  must  be  con¬ 
tinued  for  3  years,  subject  to  the  privi¬ 
lege  of  a  5  months’  absence  in  each  year, 
divisible  into  two  periods,  if  desired,  but 
credit  on  the  residence  period  on  account 
of  military  service  during  time  of  war 
will  be  allowed  as  on  other  homestead 
entries,  where  an  entry  has  been  made, 
additional  to  a  pending  entry,  or  to  a 
perfected  entry  for  a  tract,  still  owned  by 
the  claimant,  the  residence  may  be  had 
on  either  of  the  tracts  involved  for  3 
years  after  the  additional  is  allowed,  or 
becomes  allowable.  In  other  cases  such 
residence  must  be  on  the  land  addition¬ 
ally  entered.  It  must  appear  at  the  time 
of  proof  that  there  is  then  a  habitable 
house  on  the  land;  but  it  will  not  be 
counted  in  estimating  the  value  of  the 
permanent  improvements  required  to  be 
placed  on  the  tract,  as  above  stated.  If 
the  entry  comprises  two  noncontiguous 
tracts,  the  residence  may  be  on  either. 

(c)  Where  satisfactory  final  proof  is 
received  involving  several  homestead 
entries  and  one  or  more  of  the  entries 
involved  is  under  the  Stock  Raising  Act, 

*  The  stock-raising  homestead  law  of  De¬ 
cember  29,  1916  (39  Stat.  862;  43  U.  S.  C.  291- 
301)  was  amended  or  supplemented  by  the 
acts  of  October  25.  1918  (40  Stat.  1016;  43 
U.  S.  C.  293),  September  29,  1919  (41  Stat. 
287;  43  U.  S.  C.  294,  295),  Mar.  4.  1923  (42 
Stat.  1445:  43  U.  S.  C.  222)  and  June  6.  1924 
(43  Stat.  469;  43  U.  S.  C.  292). 
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separate  final  certificate  covering  the 
stock-raising  entry  or  entries  will  be 
issued. 

§  168.2  Requirements  for  proof  on 
additional  entry  subject  to  section  4  of 
the  stock-raising  law.  On  submission  of 
proof  on  an  additional  entry  subject  to 
section  4  of  the  stock-raising  law  (39 
Stat.  863;  43  U.  S.  C.  294),  the  claimant 
must  show  residence  on  one  of  the  tracts 
to  the  extent  ordinarily  required,  but 
will  be  entitled  to  credit  for  residence  on 
the  original  tract  before  or  after  the  date 
of  the  additional  entry;  he  must  also 
show  improvements  on  the  additional 
tract  or  tracts  to  the  value  of  $1.25  for 
each  acre  thereof.  Proof  on  the  addi¬ 
tional  entry  may  be  submitted  within  5 
years  after  its  allowance,  when  the  requi¬ 
site  residence  can  be  shown,  but  not  be¬ 
fore  submission  of  proof  on  the  original. 
Proof  on  the  original  entry  must  be  sub¬ 
mitted  under  the  provisions  of  the  law 
pursuant  to  which  it  was  made,  and 
within  its  life,  as  limited  thereby;  but, 
subject  to  that  condition,  one  proof  may 
be  submitted  on  the  two  entries  jointly. 

§  168.3  Requirements  for  proof  on 
additional  entry  subject  to  section  5  of 
the  stock-raising  law.  (a)  In  order  to 
acquire  title  to  the  land  embraced  in  an 
additional  entry  subject  to  section  5  of 
the  stock-raising  law  (39  Stat.  863;  43 
U.  S.  C.  295),  it  is  necessary  only  that 
claimant  show  the  expenditure  on  the 
additional  tracts  of  $1.25  per  acre  for 
improvements  of  the  kind  described  in 
§  168.1.  At  least  half  of  such  expendi¬ 
tures  must  be  made  within  3  years  after 
allowance  of  the  entry.  Proof  may  be 
submitted  at  any  time  within  5  years 
after  the  entry  is  allowed. 

(b)  Where  satisfactory  proof  has  been 
submitted  on  the  original  entry  the  addi¬ 
tional  entry  may  be  perfected  under  this 
section  of  the  act  regardless  of  the  ques¬ 
tion  whether  it  was  3-year,  5-year,  or 
commutation  proof. 

(c)  An  additional  entry  made  under 
the  first  proviso  to  section  3  of  the  act 
(39  Stat.  863;  43  U.  S.  C.  293)  by  one  who 
owns  but  does  not  reside  on  his  original 
entry  may  be  amended  to  stand  and  be 
completed  under  section  5  of  the  act,  on 
proper  application  and  showing  of  facts, 
in  the  event  bona  fide  residence  is  re¬ 
sumed  on  the  original  entry  before  the 
intervention  of  an  adverse  claim. 

§  168.4  Commissions.  The  commis¬ 
sions  on  submitting  final  proof  amount 
to  3  percent  on  the  Government  price 
($1.25  or  $2.50  per  acre,  as  the  case  may 
be),  of  the  land  in  Arizona,  California, 
Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Oregon,  Utah,  Washington,  and 
Wyoming,  and  to  2  percent  in  the  other 
States.  For  example,  on  an  entry  for 
640  acres  in  Washington,  not  within 
granted  railroad  limits,  and  therefore 
$1.25  land,  the  payment  on  submitting 
proof  would  be  $24,  in  addition  to  testi¬ 
mony  fees  and  publication  fees  payable 
to  a  newspaper. 

§  168.5  Time  limit  in  submitting 
proof;  commutation.  Proofs  on  entries 
under  the  act  of  December  29, 1916,  must 
be  submitted  within  5  years  after  the 
dates  of  their  allowance,  and  no  such 
entry  is  subject  to  commutation. 


RESERVATION  TO  THE  UNITED  STATES  OF  THE 
COAL  AND  OTHER  MINERAL  DEPOSITS;  PRO¬ 
TECTION  OF  THE  RIGHTS  OF  SURFACE  EN- 
TRYMEN  AND  OWNERS  IN  THE  DISPOSAL 
OF  THE  RESERVED  DEPOSITS 

§  168.6  Mineral  reservation  in  entry 
and  patent;  mining  and  removal  of  re¬ 
served  deposits;  bonds,  (a)  Sectiop  9 
of  the  act  of  December  29,  1916  (39  Stat. 
864;  43  U.  S.  C.  299),  provides  that  all 
entries  made  and  patents  issued  under 
its  provisions  shall  contain  a  reservation 
to  the  United  States  of  all  coal  and  other 
minerals  in  the  lands  so  entered  and 
patented,  together  with  the  right  to  pros¬ 
pect  for,  mine,  and  remove  the  same; 
also  that  the  coal  and  other  mineral  de¬ 
posits  in  such  lands  shall  be  subject  to 
disposal  by  the  United  States  in  accord¬ 
ance  with  the  provisions  of  the  coal  and 
mineral  land  laws  in  force  at  the  time 
of  such  disposal. 

(b)  Said  section  9  also  provides  that 
any  person  qualified  to  locate  and  enter 
the  coal  or  other  mineral  deposits,  or 
having  the  right  to  mine  and  remove  the 
same  under  the  laws  of  the  United 
States,  shall  have  the  right  at  all  times 
to  enter  upon  the  lands  entered  or  pat¬ 
ented  under  the  act,  for  the  purpose  of 
prospecting  for  the  coal  or  other  mineral 
therein,  provided  he  shall  not  injure, 
damage,  or  destroy  the  permanent  im¬ 
provements  of  the  entryman  or  patentee 
and  shall  be  liable  to  and  shall  compen¬ 
sate  the  entryman  or  patentee  for  all 
damages  to  the  crops  on  the  land  by  rea¬ 
son  of  such  prospecting. 

(c)  It  is  further  provided  in  said  sec¬ 
tion  9  that  any  person  who  has  acquired 
from  the  United  States  the  coal  or  other 
mineral  deposits  in  any  such  land  or  the 
right  to  mine  and  remove  the  same,  may 
reenter  and  occupy  so  much  of  the  sur¬ 
face  thereof  as  may  be  required  for  all 
purposes  reasonably  incident  to  the  min¬ 
ing  or  removal  of  the  coal,  or  other  min¬ 
erals,  first,  upon  securing  the  written 
consent  or  waiver  of  the  homestead  en¬ 
tryman  or  patentee;  or,  second,  upon 
payment  of  the  damages  to  crops  or  other 
tangible  improvements  to  the  owner 
thereof  under  agreement;  or,  third,  in 
lieu  of  either  of  the  foregoing  provi¬ 
sions,  upon  the  execution  of  a  good  and 
sufficient  bond  or  undertaking  to  the 
United  States  for  the  use  and  benefit  of 
the  entryman  or  owner  of  the  land,  to 
secure  payment  of  such  damages  to  the 
crops  or  tangible  improvements  of  the 
entryman  or  owner  as  may  be  deter¬ 
mined  and  fixed  in  an  action  brought 
upon  the  bond  or  undertaking  in  a  court 
of  competent  jurisdiction  against  the 
principal  and  sureties  thereon.  This 
bond  on  Form  4-684  must  be  executed 
by  the  person  who  has  acquired  from 
the  United  States  the  coal  or  other  min¬ 
eral  deposits  reserved,  as  directed  in  said 
section  9,  as  principal,  which  two  com¬ 
petent  individual  sureties,  or  a  bonding 
company  which  has  complied  with  the 
requirements  of  the  act  of  August  13, 
1894  (28  Stat.  279;  6  U.  S.  C.  fr-13),  as 
amended  by  the  act  of  March  23,  1910 
(36  Stat.  241;  6  U.  S.  C.  8,  9),  and  must 
be  in  the  sum  of  not  less  than  $1,000. 
Qualified  corporate  sureties  are  pre¬ 
ferred  and  may  be  accepted  as  sole 
surety.  Except  in  the  case  of  a  bond 


given  by  a  qualified  corporate  surety 
there  must  be  filed  therewith  affidavits 
of  justification  by  the  sureties  and  a  cer¬ 
tificate  by  a  judge  or  clerk  of  a  court 
of  record,  a  United  States  district  attor¬ 
ney,  a  United  States  commissioner,  or 
a  United  States  postmaster  as  to  the 
identity,  signatures,  and  financial  com¬ 
petency  of  the  sureties.  Said  bond,  with 
accompanying  papers,  must  be  filed  with 
the  manager  of  the  land  office  of  the 
district  wherein  the  land  is  situate,  and 
there  must  also  be  filed  with  such  bond 
evidence  of  service  of  a  copy  of  the  bond 
upon  the  homestead  entryman  or  owner 
of  the  land. 

(d)  If  at  the  expiration  of  30  days 
after  the  receipt  of  the  aforesaid  copy 
of  the  bond  by  the  entryman  or  owner 
of  the  land  no  objections  are  made  by 
such  entryman  or  owner  of  the  land  and 
filed  with  the  manager  against  the  ap¬ 
proval  of  the  bond  by  them,  he  may, 
if  all  else  be  regular,  approve  said  bond. 
If,  however,  after  receipt  by  the  home¬ 
stead  entryman  or  owner  of  the  lands 
of  copy  of  the  bond,  such  homestead 
entryman  or  owner  of  the  land  timely 
objects  to  the  approval  of  the  bond  by 
said  manager,  the  said  officer  will  im¬ 
mediately  give  consideration  to  said 
bond,  accompanying  papers,  and  ob¬ 
jections  filed  as  aforesaid  to  the  approval 
of  the  bond,  and  if,  in  consequence 
of  such  consideration  he  shall  find  and 
conclude  that  the  proffered  bond  ought 
not  to  be  approved,  he  will  render  de¬ 
cision  accordingly  and  give  due  notice 
thereof  to  the  person  proffering  the 
bond,  at  the  same  time  advising  such 
person  of  his  right  of  appeal  to  the  Di¬ 
rector  of  the  Bureau  of  Land  Manage¬ 
ment  from  the  action  in  disapproving 
the  bond  so  filed  and  proffered.  If,  how¬ 
ever,  the  manager,  after  full  and  com¬ 
plete  examination  and  consideration  of 
all  the  papers  filed,  is  of  the  opinion 
that  the  proffered  bond  is  a  good  and 
sufficient  one  and  that  the  objections 
interposed  as  provided  herein  against 
the  approval  thereof  do  not  set  forth 
sufficient  reasons  to  justify  him  in  re¬ 
fusing  to  approve  said  profTered  bond,  he 
will,  in  writing,  duly  notify  the  home¬ 
stead  entryman  or  owner  of  the  land  of 
his  decision  in  this  regard  and  allow  such 
homestead  entryman  or  owner  of  the 
land  30  days  in  which  to  appeal  to  the 
Director  of  the  Bureau  of  Land  Man¬ 
agement.  If  appeal  from  the  adverse 
decision  of  the  manager  be  not  timely 
filed  by  the  person  proffering  the  bond, 
the  manager  will  indorse  upon  the  bond 
“disapproved”  and  other  appropriate 
notations,  and  close  the  case.  If,  on  the 
other  hand,  the  homestead  entryman  or 
owner  of  the  lands  fails  to  timely  appeal 
from  the  decision  of  the  manager  ad¬ 
verse  to  the  contentions  of  said  home¬ 
stead  entryman  or  owners  of  the  lands, 
said  manager  may,  if  all  else  be  tegular, 
approve  the  bond. 

(e)  The  coal  and  other  mineral  de¬ 
posits  in  the  lands  entered  or  patented 
under  the  act  of  December  29,  1916,  will 
become  subject  to  existing  laws,  as  to 
purchase  or  lease,  at  any  time  after  al¬ 
lowance  of  the  homestead  entry,  unless 
the  lands  or  the  coal  or  other  mineral 
deposits  are,  at  the  time  of  said  allow- 
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ance,  withdrawn  or  reserved  from  dis¬ 
position. 

Cross  Reference:  For  mineral  land  regula¬ 
tions,  generally,  see  Parts  185,  187,  191  to 
198  of  this  chapter. 

§  168.7  Mineral  reservation  in  patent ; 
conditions  to  be  noted  on  mineral  appli¬ 
cates.  (a)  There  will  be  incorporated 
in  patents  issued  on  homestead  entries 
under  this  act  the  following : 

Excepting  and  reserving,  however,  to  the 
United  States  all  the  coal  and  other  min¬ 
erals  in  the  lands  so  entered  and  patented, 
and  to  it,  or  persons  authorized  by  it,  the 
right  to  prospect  for,  mine,  and  remove  all 
the  coal  and  other  minerals  from  the  same 
upon  compliance  with  the  conditions,  and 
subject  to  the  provisions  and  limitations,  of 
the  act  of  December  29,  1916  (39  Stat.  862). 

(b)  Mineral  applications  for  the  re¬ 
served  deposits  disposable  under  the  act 
must  bear  on  the  face  of  the  same,  be¬ 
fore  being  signed  by  the  declarant  or 
applicant  and  presented  to  the  manager, 
the  following  notation: 

Patents  shall  contain  appropriate  nota¬ 
tions  declaring  same  subject  to  the  provi¬ 
sions  of  the  act  of  December  29,  1916  (39 
Stat.  862),  with  reference  to  disposition, 
occupancy,  and  use  of  the  land  as  permit¬ 
ted  to  an  entryman  under  said  act. 


Part  169 — Kinkaid  Homesteads 

ENTRY  OF  CERTAIN  LANDS  IN  NORTHWESTERN 


169.1  Lands  subject  to  Kinkaid  entry. 

169.2  Additional  entry  contiguous  to  orig¬ 

inal:  ownership  and  occupancy  of 
original  required. 

169.3  Proof  on  original  and  additional  en¬ 

tries  required  within  statutory  pe¬ 
riod. 

169.4  Additional  entry  must  be  contiguous 

to  original  and  compact  in  form. 

169.5  Rule  for  determining  compactness  of 

form. 

169.6  Additional  entry  contiguous  or  in- 

contiguous  to  original:  ownership 
and  occupancy  of  original  not  re¬ 
quired. 

169.7  Second  entry. 

169.8  Improvements  required. 

169.9  Form  of  final  proof. 

169.10  Fees  and  commissions  required. 

169.11  Commutation  prohibited. 

Authority:  §§  169.1  to  169.11  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  applications  and 
entries,  see  Parts  101  to  108  of  this  chapter. 
For  enlarged  homesteads,  see  Part  167  of  this 
chapter.  For  general  orders  of  withdrawal, 
see  §§  297.11,  297.12  of  this  chapter.  For  land 
classifications,  see  Part  296  of  this  chapter. 
For  national  forest  homesteads,  see  Part  170 
of  this  chapter.  For  original,  additional, 
second  and  adjoining  farm  homesteads,  au¬ 
thorized  by  the  general  provisions  of  the 
homestead  laws,  see  Part  166  of  this  chapter. 
For  stock-raising  homesteads,  see  Part  168 
of  this  chapter. 

§  169.1  Lands  subject  to  Kinkaid  en¬ 
try'  It  is  directed  by  the  act  of  April  28, 
1904  (33  Stat.  547;  43  U.  S.  C.  24)  com- 


While  the  Kinkaid  Homestead  Act  author- 
zes  original  homestead  entries  for  not  ex¬ 
ceeding  640  acres,  and  additional  entries  for 
an  area  sufficient  with  the  area  of  the  orig- 
nals  to  make  up  640  acres,  the  maximum 
"ea  of  land  withdrawn  by  E.  O.  6964,  Feb.  5, 
935  which  may  be  entered  under  said  act 
section  7  of  the  Taylor  Grazing  Act  of 


monly  known  as  the  Kinkaid  Act,  that  in 
that  portion  of  the  State  of  Nebraska 
lying  west  and  north  of  the  line  described 
therein,  upon  and  after  June  28,  1904, 
except  for  such  lands  as  might  be  there¬ 
after  and  prior  to  said  date  excluded  un¬ 
der  the  proviso  contained  in  the  first 
section  thereof,  homestead  entries  may 
be  made  for  and  not  to  exceed  640  acres, 
the  same  to  be  in  as  nearly  a  compact 
form  as  possible,  and  must  not  in  any 
event  exceed  2  miles  in  extreme  length. 

§  169.2  Additional  entry  contiguous 
to  original;  ownership  and  occupancy  of 
original  required.  Under  the  provisions 
of  the  second  section  of  the  act  of  April 
28,  1904,  as  amended  by  section  7  of  the 
act  of  May  29,  1908  (35  Stat.  466;  43 
U.  S.  C.  224),  a  person  who  within  the 
described  territory  has  made  entry  prior 
to  May  29,  1908,  under  the  homestead 
laws  of  the  United  States,  and  who  owns 
and  occupies  the  lands  theretofore  en¬ 
tered  by  him,  and  is  not  otherwise  dis¬ 
qualified,  may  make  an  additional  entry 
of  a  quantity  of  land  contiguous  to  his 
said  homestead  entry,  which,  added  tc 
the  area  of  the  original  entry,  shall  make 
an  aggregate  area  not  to  exceed  640 
acres;  and  he  will  not  be  required  to 
reside  upon  the  additional  land  so  en¬ 
tered,  but  residence  continued  and  im¬ 
provements  made  upon  the  original 
homestead  entry  subsequent  to  the  mak¬ 
ing  of  the  additional  entry  will  be  ac¬ 
cepted  as  equivalent  to  actual  residence 
and  improvements  on  the  land  covered 
by  the  additional  entry.  But  residence 
either  upon  the  original  homestead  or 
the  additional  land  entered  must  be  con¬ 
tinued  for  the  period  of  3  years  from  the 
date  of  the  additional  entry,  except  that 
entrymen  may  claim  and  receive  credit 
on  that  period  for  the  length  of  their 
military  service,  not  exceeding  two  years. 

Cross  Reference:  For  public  land  rights  of 
Boldiers  and  sailors,  see  Part  181  of  this  chap¬ 
ter. 

§  169.3  Proof  on  original  and  addi¬ 
tional  entries  required  within  statutory 
period.  A  person  who  has  a  homestead 
entry  upon  which  final  proof  has  not 
been  submitted,  and  who  makes  addi¬ 
tional  entry  under  the  provisions  of  sec¬ 
tion  2  of  the  act  of  April  28,  1904  (33 
Stat.  548;  43  U.  S.  C.  224),  will  be  re¬ 
quired  to  submit  his  final  proof  on  the 
original  entry  within  the  statutory  period 
therefor,  and  final  proof  upon  the  addi¬ 
tional  entry  must  also  be  submitted 
within  the  statutory  period  from  date  of 
that  entry. 

§  169.4  Additional  entry  must  be  con¬ 
tiguous  to  original  and  compact  in  form. 
Such  additional  entry  must  be  for  con¬ 
tiguous  lands,  and  the  tracts  embraced 
therein  must  be  in  as  compact  a  form  as 
possible;  and  the  extreme  length  of  the 
combined  entries  must  not  in  any  event 
exceed  2  miles. 

§  169.5  Rule  for  determining  com¬ 
pactness  of  form.  In  accepting  entries 
under  the  act  of  April  28,  1904,  compli- 


June  28,  1934  (48  Stat.  1269),  as  amended  by 
the  act  of  June  26,  1936  (49  Stat.  1976;  43 
U.  S.  C.  315f)  is  320  acres.  See  Part  296  of 
this  chapter. 


ance  with  the  requirements  thereof  as  to 
compactness  of  form  should  be  deter¬ 
mined  by  the  relative  location  of  the 
vacant  and  unappropriated  lands,  rather 
than  by  the  quality  and  desirability  of 
the  desired  tracts. 

§  169.6  Additional  entry  contiguous  or 
incontiguous  to  original ;  ownership  and 
occupancy  of  original  not  required.  By 
the  first  provisio  of  section  3  of  the  act 
of  April  28,  1904  (33  Stat.  548;  43  U.  S.  C. 
224) ,  any  person  who  made  a  homestead 
entry  either  within  the  Kinkaid  territory 
or  elsewhere  prior  to  his  application  for 
entry  under  this  act,  if  no  other  disquali¬ 
fication  exists,  will  be  allowed  to  make  an 
additional  entry  for  a  quantity  of  land 
wThich,  added  to  the  area  of  the  land  em¬ 
braced  in  the  former  entry,  shall  not 
exceed  640  acres,  but  residence  upon  and 
cultivation  of  the  additional  land  will  be 
required  to  be  made  and  proved  as  in 
ordinary  homestead  entries.  But  the 
application  of  one  who  has  an  existing 
entry  and  seeks  to  make  an  additional 
entry  under  said  proviso  can  not  be 
allowed  unless  he  has  either  abandoned 
his  former  entry  or  has  so  perfected  his 
right  thereto  as  to  be  under  no  further 
obligation  to  reside  thereon;  and  his 
qualifying  status  in  these  and  other  re¬ 
spects  should  be  clearly  set  forth  in  his 
application. 

§  169.7  Second  entry.  Under  the  act 
of  April  28,  1904,  no  bar  is  interposed  to 
the  making  of  second  homesteads  for  the 
full  allowable  area  by  parties  entitled 
thereto  under  existing  laws,  and  appli¬ 
cations  therefor  will  be  considered  under 
the  instructions  of  the  respective  laws 
under  which  they  are  made. 

§  169.8  Improvements  required. 
Upon  final  proof,  which  may  be  made 
after  3  years  and  within  5  years  from 
date  of  entry,  the  entryman  must  prove 
affirmatively  that  he  has  placed  upon  the 
lands  entered  permanent  improvements 
of  the  value  of  not  less  than  $1.25  per 
acre  for  each  acre,  and  such  proof  must 
also  show  residence  upon  and  cultivation 
of  the  land  for  the  3-year  period  as  in 
ordinary  homestead  entries,  but  credit 
for  military  service  may  be  claimed  and 
given. 

§  169.9  Form  of  final  proof.  In 
the  making  of  final  proofs  the  home¬ 
stead-proof  form  will  be  used,  modified 
when  necessary  in  case  of  additional  en¬ 
tries  made  under  the  provisions  of  sec¬ 
tion  2  of  the  act  of  April  28,  1904  (33 
Stat.  548;  43  U.  S.  C.  224). 

§  169.10  Fees  and  commissions  re¬ 
quired.  It  is  provided  by  section  3  of  the 
act  of  April  28,  1904  (33  Stat.  548;  43 
U.  S.  C.  224)  that  the  fees  and  commis¬ 
sions  on  all  entries  under  the  act  shall 
be  uniformly  the  same  as  those  charged 
under  the  law  for  an  entry  of  160  acres 
at  the  minimum  price,  viz;  At  the  time 
the  application  is  made,  $14,  and  at  the 
time  of  making  final  proof,  $4,  to  be  pay¬ 
able  without  regard  to  the  area  embraced 
in  the  entry. 

§  169.11  Commutation  prohibited. 
Entries  under  the  act  of  April  28,  1904, 
are  not  subject  to  the  commutation  pro-  j 
visions  of  the  homestead  law. 
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Part  170 — Natk>mal  Fobbst  Homesteads 

©ee. 

170.1  Statutory  atrthortty. 

170.2  Examination,  classification,  and  list¬ 

ing  of  lands  for  settlement  and 
entry. 

1703  Classification  directed;  request  for 
classification. 

170.4  Classification  notice  to  be  posted  and 

published. 

170.5  Payment  for  publication  of  classifi¬ 

cation  notice. 

170.6  Preference -right  claimants. 

170.7  Survey  required  before  proof. 

170.8  Metes-and-bounds  surveys  author¬ 

ized. 

170.9  Application  for  survey;  posting  on 

land  of  copy  of  approved  plat. 

170.10  Commutation  not  allowed;  require¬ 

ments  for  proof. 

170.11  Requirements  as  to  posting  of  final 

proof  notice,  field  notes  and  plats, 
where  homestead  entry  survey  is 
made. 

170.12  Description  of  land  by  metes  and 

bounds  not  required  in  proof 
notices. 

170  13  National  forest  homesteads  in  south¬ 
ern  California  and  in  the  Black 
Hills  National  Forest. 

170.14  Classification  and  listing  for  home¬ 

stead  entry  of  land  in  Custer  Na¬ 
tional  Forest. 

170.15  Conditions  governing  homestead  set¬ 

tlements. 

170.16  Claims  initiated  prior  to  establish¬ 

ment  of  forest  protected. 

Authority:  §5  170.1  to  170.16  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  enlarged  home¬ 
steads,  see  Part  167  of  this  chapter.  For 
exchanges  for  the  consolidation  or  extension 
of  national  forests,  see  Part  148  of  this  chap¬ 
ter.  For  forest  lieu  selections,  see  footnote 
to  Part  130  of  this  chapter.  For  general  or¬ 
ders  of  withdrawal,  effect  of,  see  footnote  to 
Part  295  of  this  chapter.  For  Indian  allot¬ 
ments  in  national  forests,  6ee  §  176.15  of  this 
chapter.  For  Kinkaid  homesteads,  see  part 
169  of  this  chapter.  For  national  forest 
homesteads,  Alaska,  see  S  65.23  of  this  chap¬ 
ter.  For  national  forests,  see  Part  205  of  this 
chapter.  For  original,  additional,  second,  and 
adjoining  farm  homesteads  under  the  general 
provisions  of  the  homestead  laws,  see  Part 
166  of  this  chapter.  For  stock-raising  home¬ 
steads,  see  Part  168  of  this  chapter.  For 
national  forest  regulations  of  the  Forest  Serv¬ 
ice,  Department  of  Agriculture,  see  Parks, 
Forests  and  Memorials,  36  CFR  211. 

§  170.1  Statutory  authority.  The  act 
of  June  11,  1906  (34  Stat.  233;  16  U.  S.  C. 
506-509),  authorizes  homestead  entries 
for  lands  within  national  forests. 

§  170.2  Examination,  classification, 
and  listing  of  lands  for  settlement  and 
entry.  Both  surveyed  and  unsurveyed 
lands  within  national  forests  which  are 
chiefly  valuable  for  agriculture  and  not 
needed  for  public  use  may,  from  time  to 
time,  be  examined,  classified,  and  listed 
under  the  supervision  of  the  Secretary 
of  Agriculture,  and  lists  thereof  will  be 
filed  by  him  with  the  Bureau  of  Land 
Management.  The  Bureau  of  Land 
Management  will  then  declare  the  listed 
lands  subject  to  settlement  and  entry. 

§  170.3  Classification  directed ;  re - 
guest  for  classification.  By  an  act  ap¬ 
proved  August  10,  1912  (37  Stat.  287;  16 
U.  S.  C.  506 ) ,  the  Secretary  of  Agriculture 
was  directed  to  select,  classify,  and  segre¬ 
gate  all  lands  within  the  boundaries  of 
national  forests  that  may  be  opened  to 


entry  under  the  homestead  laws  applica¬ 
ble  thereto.  Any  person  interested  in 
securing  a  classification  or  review  of  a 
classification  previously  made  by  the 
Secretary  of  Agriculture  should  present 
his  request  to  the  supervisor  of  the  na¬ 
tional  forest  in  which  the  land  is  located, 
and  should  state  the  reasons  which  he 
may  have  for  believing  the  land  has  not 
been  properly  classified. 

§  170.4  Classification  notice  to  he 
; posted  and  published.  When  any  lands 
have  been  declared  subject  to  settlement 
and  entry  under  the  act  of  June  11,  1906, 
a  list  of  such  lands,  together  with  a  copy 
of  the  notice  of  restoration  thereof  to 
entry  and  authority  for  publication  of 
such  notice,  will  be  transmitted  to  the 
manager  for  the  district  within  which 
the  lands  are  located.  Upon  receipt 
thereof  the  manager  will  designate  a 
newspaper  published  within  the  county 
in  which  the  land  is  situated  and  trans¬ 
mit  to  the  publishers  thereof  the  letter 
of  authority  and  copy  of  notice  of  res¬ 
toration,  said  notice  to  be  published  in 
the  designated  newspaper  once  each  week 
for  4  successive  weeks.  The  manager 
will  also  post  in  his  office  a  copy  of  said 
notice,  the  same  to  remain  posted  for  a 
period  of  60  days  immediately  preceding 
the  date  when  the  lands  are  to  be  subject 
to  entry.  If  no  paper  is  published  within 
the  county,  publication  should  be  made 
in  a  newspaper  published  nearest  the 
land. 

§  170.5  Payment  for  publication  of 
classification  notice.  The  cost  of  pub¬ 
lishing  the  notice  mentioned  in  the  pre¬ 
ceding  section  will  not  be  paid  by  the 
manager,  but  the  publisher’s  vouchers 
therefor,  in  duplicate,  should  be  for¬ 
warded  to  the  proper  authorized  officer, 
by  the  publisher,  accompanied  by  a  duly 
executed  proof  of  publication. 

§  170.6  Preference-right  claimants. 
(a)  Any  person  qualified  to  make  a 
homestead  entry  who,  prior  to  January 
1,  1906,  occupied  and  in  good  faith 
claimed  any  lands  listed  under  the  Act  of 
June  11,  1906,  for  agricultural  purposes, 
and  who  has  not  abandoned  the  same 
and  the  person  upon  whose  application 
such  land  was  listed,  has,  each  in  the 
order  named,  the  preferred  right  to  en¬ 
ter  the  lands  so  settled  upon  or  listed  at 
any  time  within  60  days  prior  to  restora¬ 
tion  of  the  land.  Should  an  application 
be  filed  by  such  settler  during  the  60-day 
period  the  manager  will,  upon  his  show¬ 
ing  by  a  signed  statement  the  fact  of 
such  settlement  and  continued  occu¬ 
pancy,  allow  the  entry.  If  an  applica¬ 
tion  is  filed  during  the  said  period  by 
the  party  upon  whose  request  the  lands 
were  listed,  the  manager  will  retain  said 
application  on  file  in  his  office  until  the 
date  of  restoration  or  until  an  entry  has 
been  made  by  a  claimant  having  the 
superior  preference  right.  If  no  appli¬ 
cation  by  a  bona  fide  settler  prior  to  Jan¬ 
uary  1,  1906,  is  filed  within  the  prefer¬ 
ence-right  period  the  manager  will  allow 
the  application  of  the  party  upon  whose 
request  the  lands  were  listed.  If  entry 
by  a  person  claiming  a  settler’s  prefer¬ 
ence  right  is  allowed,  other  applications 
should  be  rejected  without  waiting  the 
expiration  of  the  preferred  period.  Of 


the  applicants  for  listing,  only  the  one 
upon  whose  request  a  tract  is  listed  se¬ 
cures  any  preference  right.  Other  ap¬ 
plicants  for  the  listing  of  the  same  tract 
acquire  no  right  by  virtue  of  such  appli. 
cations. 

(b)  All  applications  by  others  than  the 
classes  above  referred  to,  which  are  filed 
prior  to  the  date  of  opening,  should  be 
rejected  forthwith  notwithstanding  the 
fact  that  an  attempted  transfer  of  the 
preference  right  of  entry  may  have  been 
made.  The  terms  and  conditions  under 
which  applications  may  be  filed  by 
veterans  of  World  War  n  and  of  the 
Korean  conflict  and  by  the  general  pub¬ 
lic  will  be  set  forth  in  the  order  of 
restoration. 

Cross  Reference  :  For  restorations,  see  Part 
295  of  this  chapter.  For  preference  rights 
accorded  to  veterans  of  World  War  II  and 
of  the  Korean  conflict,  see  Part  181  of  this 
chapter. 

§  170.7  Survey  required  before  proof. 
When  an  entry  embraces  unsurveyed 
lands  or  irregular  fractional  parts  of  a 
subdivision  of  a  surveyed  section,  a 
metes-and-bounds  survey  of  such  lands 
and  fractional  parts  must  be  made  at 
some  time  before  the  entryman  applies 
to  make  final  proof.  Survey  will  not  be 
required  where  the  tract  can  be  de¬ 
scribed  by  legal  subdivisions  or  as  a 
quarter  or  a  half  of  a  surveyed  quarter- 
quarter  section  or  rectangular-lotted 
tract,  or  as  a  quarter  or  half  of  a  sur¬ 
veyed  quarter-quarter-quarter-section  or 
rectangular-lotted  tract. 

Cposs  References:  For  surveys,  Alaska,  *ee 
Part  78  of  this  chapter.  For  surveys  gen¬ 
erally,  see  Part  280  of  this  chapter. 

§  170.8  Metes-and-bounds  surveys  au¬ 
thorized.  Under  the  act  of  August  10, 
1912  (37  Stat.  287;  16  U.  S.  C.  506),  and 
subsequent  acts  making  appropriations 
for  the  Department  of  Agriculture,  au¬ 
thority  is  given  for  the  making  of  metes- 
and-bounds  surveys  by  the  forest  officers 
under  the  direction  of  the  authorized 
officer  of  the  Department  of  the  Interior. 

§  170.9  Application  for  survey;  post¬ 
ing  on  land  of  copy  of  approved  plat. 
Application  for  survey  should  be  made 
by  the  entryman  to  the  regional  forester 
of  the  region  In  which  the  land  lies,  and 
upon  execution  of  same  and  filing  of  the 
approved  plat  in  the  land  office  a  copy  of 
same  will  be  sent  to  the  entryman  for 
posting  upon  the  land  during  the  period 
of  publication,  and  upon  receipt  of  his 
plat  the  entryman  may  apply  to  submit 
proof. 

§  170.10  Commutation  not  allowed; 
requirements  for  proof,  (a)  The  com¬ 
mutation  provisions  of  the  homestead 
laws  do  not  apply  to  entries  made  under 
the  act  of  June  11,  1906,  but  all  entry- 
men  must  make  final  proof  of  residence 
and  cultivation  within  the  time,  in  the 
manner  and  under  the  notice  prescribed 
by  the  general  provisions  of  the  home¬ 
stead  laws,  except  that  all  entrymen  who 
are  required  by  §§  170.7-170.9  to  have 
their  lands,  or  any  portion  of  them,  sur¬ 
veyed  must,  within  5  years  from  the 
date  of  their  settlement,  present  to  the 
manager  their  application  to  make  final 
proof  of  all  of  the  lands  embraced  in 
their  entries. 
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(b)  Entries  made  under  the  act  of 
June  11,  1906,  are  subject  to  the  pro¬ 
visions  of  sections  2291  and  2297,  Revised 
Statutes,  as  amended  by  the  3-year 
Homestead  Act  of  June  6,  1912  (37  Stat. 
123; '43  U.  S.  C.  164,  169,  218). 

Cross  Reference:  For  residence  and  culti¬ 
vation  requirements,  see  §5  166.22-166.43  of 
this  chapter. 

§  170.11  Requirements  as  to  posting  of 
final  proof  notice,  field  notes  and  plats, 
where  homestead  entry  survey  is  made. 
In  all  cases  where  a  survey  of  any  por¬ 
tion  of  the  lands  embraced  in  an  entry 
made  under  the  act  of  June  11,  1906  is 
required,  the  manager  will,  in  addition  to 
publishing  and  posting  the  usual  final- 
proof  notices,  keep  a  copy  of  the  final  - 
proof  notice,  with  a  copy  of  the  field  notes 
and  the  plat  of  such  survey  attached, 
posted  in  his  office  during  the  period  of 
publication,  and  the  entryman  must  keep 
a  copy  of  the  final-proof  notice  and  a 
copy  of  the  plat  of  his  survey  prominently 
posted  on  the  lands  platted  during  the 
entire  period  of  publication  of  notice  of 
intention  to  submit  final  proof,  and  at 
the  same  time  his  final  proof  is  offered 
he  must  file  a  statement  showing  the 
date  on  which  the  copies  of  the  notice 
and  plat  were  posted  on  the  land  and  that 
they  remained  so  posted  during  such 
period,  giving  dates. 

§  170.12  Description  of  land  by  metes 
and  bounds  not  required  in  proof  notices. 
(a)  In  publishing  the  notice  of  intention 
to  submit  final  proof  on  entries  for  lands 
covered  by  homestead  entry  surveys  the 
survey  number  should  not  be  followed  by 
the  description  by  metes  and  bounds. 
The  purpose  of  such  omissions  is  to  avoid 
a  lengthy  description,  the  cost  of  which 
often  causes  a  real  hardship  to  the  entry- 
man. 

(b)  As  a  plat  of  the  survey  is  posted  on 
the  land  and  in  the  land  office, 
it  is  deemed  sufficient  in  such  publica¬ 
tions  to  give  the  homestead  entry  num¬ 
ber,  list  number,  survey  number,  acre¬ 
age,  and  the  approximate  description  by 
section,  township,  and  range  numbers. 

§  170.13  National  forest  homesteads  in 
southern  California  and  in  the  Black 
Hills  National  Forest.  Section  1  of  the 
said  act  of  June  11,  1906,  having  been 
amended  by  the  act  of  May  30,  1908  (35 
Stat.  554;  16  U.  S.  C.  506) ,  the  only  coun¬ 
ties  in  southern  California  in  which  en¬ 
tries  thereunder  can  not  be  made,  are 
San  Luis  Obispo  and  Santa  Barbara, 
to  which  counties  the  act  of  June  11, 
1906,  does  not  apply.  Entries  made  of 
lands  in  the  Black  Hills  National  forest 
can  be  made  only  under  the  terms  and 
upon  the  conditions  prescribed  in  sec¬ 
tions  3  and  4  of  the  act  of  June  11,  1906, 
as  amended  by  the  act  of  February  8, 
1907  <34  Stat.  883),  and  the  Act  of  July 
3, 1912  (37  Stat.  188). 

§  170.14  Classification  and  listing  for 
homestead  entry  of  land  in  Custer  Na¬ 
tional  Forest.  The  act  of  June  13,  1930 
<46  Stat.  583;  16  U.  S.  C.  510a)  prohibits 
the  acceptance  by  the  Secretary  of  Agri¬ 
culture  of  applications  for  classifications 
and  listing  for  homestead  entry  of  Custer 
National  Forest  lands.  The  proviso  of 
the  act,  however,  vests  in  that  officer  dis¬ 


cretionary  authority  to  list  limited  tracts 
in  that  forest  when  in  his  opinion  such 
action  will  be  in  the  public  interest  and 
will  not  be  injurious  to  other  settlers  or 
users  of  the  national  forest. 

§  170.15  Conditions  governing  home¬ 
stead  settlements.  The  act  of  June  11, 
1906,  does  not  authorize  any  settlements 
within  forest  reserves  except  upon  lands 
which  have  been  listed,  and  then  only 
in  the  manner  set  forth  in  §§  170.1- 
170.13,  and  all  persons  who  attempt  to 
make  any  unauthorized  settlement  with- 
ing  such  reserves  will  be  considered  tres¬ 
passers  and  treated  accordingly. 

§  170.16  Claims  initiated  prior  to  es¬ 
tablishment  of  forest  protected.  The  act 
of  June  11,  1906,  provides  that  nothing 
shall  be  done  to  impair  in  any  way  the 
legal  rights  of  any  bona  fide  homestead 
settler  who  has  or  shall  establish  resi¬ 
dence  upon  public  lands  prior  to  their 
inclusion  within  a  forest  reserve  and 
maintains  his  settlement  claim  as  re¬ 
quired  by  law. 

Cross  Reference:  For  Indian  allotments  In 
national  forests,  Alaska,  and  generally,  see 
§§  67.7  and  176.15  of  this  chapter. 
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Authority:  §§  176.1  to  176.20  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  general  orders  of 
withdrawal,  see  §§  297.11,  297.12  of  this  chap¬ 
ter.  For  land  classifications,  see  Part  296  of 
this  chapter.  For  Bureau  of  Indian  Affairs, 
Department  of  Interior,  see  Indians,  25  CFR 
Chapter  I.  For  regulations  of  the  Bureau  of 
Indian  Affairs  concerning  leasing  of  Indian 
allotted  and  tribal  lands  for  farming,  grazing, 
and  business:  See  Indians,  25  CFR  Parts  171, 
177.  For  regulations  of  the  Bureau  of  In¬ 
dian  Affairs  relating  to  enrollment  and  re¬ 
allotment  to  Indians,  see  Indians,  25  CFR 


Parts  51,  52.  For  regulations  of  the  Bureau  of 
Indian  Affairs  relating  to  heirs  and  wills,  see 
Indians,  25  CFR  Part  81.  For  regulations  of 
the  Bureau  of  Indian  Affairs,  relating  to  the 
sale  of  Indian  lands,  patents  in  fee,  com¬ 
petency  certificates,  see  Indians,  25  CFR  Part 
241. 

INDIAN  ALLOTMENTS  ON  THE  PUBLIC 
DOMAIN  1 

§  176.1  Statutory  authority.  Section 
4  of  the  General  Allotment  Act  of  Febru¬ 
ary  8,  1887  (24  Stat.  389;  25  U.  S.  C.  334), 
as  amended  by  the  act  of  February  28, 
1891  (26  Stat.  794),  and  section  17  of 
the  act  of  June  25,  1910  (36  Stat.  859; 
25  U.  S.  C.  336) ,  provides  that  where  any 
Indian  entitled  to  allotment  under  ex¬ 
isting  laws  shall  make  settlement  upon 
any  surveyed  or  unsurveyed  lands  of  the 
United  States  not  otherwise  appro¬ 
priated,  he  or  she  shall  be  entitled,  upon 
application  to  the  land  office  for  the  dis¬ 
trict  in  which  the  lands  are  located,  to 
have  the  same  allotted  to  him  or  her 
and  to  his  or  her  children  in  manner  as 
provided  by  law  for  allotments  to  Indians 
residing  upon  reservations,  and  that  such 
allotments  to  Indians  on  the  public  do¬ 
main  shall  not  exceed  40  acres  of  ir¬ 
rigable  land,  or  80  acres  of  nonirrigable 
agricultural  land  or  160  acres  of  nonirri¬ 
gable  grazing  land  to  any  one  Indian. 

§  176.2  Certificate  that  applicant  is 
Indian  and  entitled  to  allotment.  Any 
person  desiring  to  file  application  for  an 
allotment  of  land  on  the  public  domain 
under  this  act  must  first  obtain  from  the 
Commissioner  of  Indian  Affairs  a  cer¬ 
tificate  showing  that  he  or  she  is  an  In¬ 
dian  and  entitled  to  such  allotment, 
which  certificate  must  be  attached  to  the 
allotment  application.  Application  for 
the  certificate  must  be  made  on  the 
proper  form,  and  must  contain  informa¬ 
tion  as  to  the  applicant’s  identity,  such 
as  thumb  print,  age,  sex,  height,  approx¬ 
imate  weight,  married  or  single,  name 
of  the  Indian  tribe  in  which  membership 
is  claimed,  etc.,  sufficient  to  establish  his 
or  her  identity  with  that  of  the  ap¬ 
plicant  for  allotment.  Each  certificate 
must  bear  a  serial  number,  record 
thereof  to  be  kept  in  the  Indian  Office. 
The  required  forms  may  be  obtained  as 
stated  in  §  176.5. 

§  176.3  Who  may  apply  for  allotment. 
An  applicant  for  allotment  under  the 
fourth  section  of  the  act  of  February  8, 
1887,  as  amended,  is  required  to  show  that 
he  is  a  recognized  member  of  an  Indian 
tribe  or  is  entitled  to  be  so  recognized. 
Such  qualifications  may  be  shown  by  the 
laws  and  usages  of  the  tribe.  The  mere 
fact,  however,  that  an  Indian  is  a  de¬ 
scendant  of  one  whose  name  was  at  one 
time  borne  upon  the  rolls  and  who  was 


1  The  act  of  March  1,  1933  (47  Stat.  1418; 
43  U.  S.  C.  190a)  provides  that  no  further 
allotments  of  lands  to  Indians  on  the  public 
domain  shall  be  made  in  San  Juan  County, 
Utah. 

Public  land  withdrawn  by  Executive  Or¬ 
ders  6910  and  6964  of  November  26,  1934,  and 
February  5,  1935,  respectively,  is  not  subject 
to  settlement  under  section  4  of  the  General 
Allotment  Act  of  February  8,  1887,  as 
amended,  until  such  settlement  has  been 
authorized  by  classification.  See  Part  296 
and  55  297.11  and  297.12  of  this  chapter. 


8984 


RULES  AND  REGULATIONS 


recognized  as  a  member  of  the  tribe  does 
not  of  itself  make  such  Indian  a  member 
of  the  tribe.  The  possession  of  Indian 
blood,  not  accompanied  by  tribal  affilia¬ 
tion  or  relationship,  does  not  entitle  a 
person  to  an  allotment  on  the  public 
domain.  Tribal  membership,  even 
though  once  existing  and  recognized, 
may  be  abandoned  in  respect  to  the  ben¬ 
efits  of  the  fourth  section. 

§  176.4  Allotment  applications,  (a) 
The  applicant,  upon  receipt  of  the  re¬ 
quired  certificate,  will  fill  out  the  blank 
form  of  allotment  application  and  pre¬ 
sent  the  same,  properly  executed  to  the 
manager  of  the  land  office  for  the  dis¬ 
trict  in  which  the  land  is  situated.  The 
statements  attached  to  the  applications 
for  certificate  and  allotment  must  be 
signed  by  the  applicant.* 

(b)  In  case  an  allotment  application 
is  presented  without  the  required  certifi¬ 
cate,  the  manager  will  suspend  the  same 
for  a  period  of  90  days  from  notice  to 
enable  the  applicant  to  obtain  and  file 
such  certificate,  and  that  officer  will  ad¬ 
vise  the  applicant  and  the  Commissioner 
of  Indian  Affairs  by  duplicate  notice  that 
unless  such  certificate  is  furnished 
within  that  time  the  allotment  applica¬ 
tion  will  be  finally  rejected;  unless  prior 
to  the  expiration  of  the  90-day  period  the 
Commissioner  of  Indian  Affairs  shall  ask 
for  additional  time  within  which  to  de¬ 
termine  the  applicant’s  Indian  status. 

(c)  The  filing  of  an  application  for 
allotment  on  public  lands  does  not  secure 
to  an  Indian  a  vested  right. 

§  176.5  Blank  forms.  Blank  forms 
for  application  may  be  had  from  the 
Bureau  of  Indian  Affairs,  and  land  of¬ 
fice,  or  district  forester’s  office. 

§  176.6  Rights  of  heirs  of  Indian  set¬ 
tlers  and  applicants,  (a)  Allotments 
are  allowable  only  to  living  persons  or 
those  in  being  at  the  date  of  application. 
Where  an  Indian  dies  after  settlement 
and  filing  of  application,  bu,  prior  to 
approval,  the  allotment  will  upon  final 
approval  be  confirmed  to  the  heirs  of 
the  deceased  allottee. 

(b)  In  disposing  of  pending  applica¬ 
tions  in  which  the  death  of  the  applicant 
has  been  reported,  the  heirs  of  an  appli¬ 
cant  who  was  otherwise  qualified  at  the 
date  of  application  should  be  notified 
that  they  will  be  allowed  90  days  from 
receipt  of  notice  within  which  to  submit 
proof  that  the  applicant  personally  set¬ 
tled  on  the  land  applied  for  during  his  or 
her  lifetime,  and  while  the  land  was  open 
to  settlement,  and  upon  failure  to  submit 
such  proof  within  the  time  allowed  the 
application  will  be  finally  rejected. 

(c)  When  it  is  sufficiently  shown  that 
an  applicant  was  at  the  time  of  death 
occupying  in  good  faith  the  land  settled 
on,  patent  will  be  issued  to  his  or  her 
heirs  without  further  use  or  occupancy 
on  the  part  of  such  heirs  being  shown. 

§  176.7  Certificate  of  allotment,  (a) 
When  the  manager  accepts  an  applica- 


•  18  U.  8.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  jurisdiction. 


tion  under  the  fourth  section  of  the  act 
of  February  8,  1887,  as  amended,  he  will 
issue  to  the  applicant  a  “certificate  of 
allotment,”  on  a  prescribed  form,  show¬ 
ing  the  name  in  full  of  the  applicant, 
post-office  address,  name  of  the  tribe  in 
which  membership  is  claimed,  serial 
number  of  the  certificate  issued  by  the 
Commissioner  of  Indian  Affairs,  and  a 
description  of  the  land  applied  for. 

(b)  Where  the  application  under  in¬ 
vestigation  is  that  of  a  single  person  over 
21  years  of  age,  or  of  the  head  of  a  family, 
report  will  also  be  made  as  to  the  char¬ 
acter  of  the  applicant’s  settlement  and 
improvements.  A  similar  report  will  be 
made  on  applications  filed  in  behalf  of 
minor  children  as  to  the  character  of  the 
settlement  and  improvements  made  by 
the  parent,  or  the  person  standing  in  loco 
parentis,  on  his  or  her  own  allotment 
under  the  fourth  section. 

§  176.8  Facts  as  to  settlement  which 
must  be  shown  in  application;  issuance  of 
trust  patent,  (a)  The  nature,  character, 
and  extent  of  the  settlement,  as  well  as 
the  manner  in  which  performed,  must  be 
fully  set  forth  in  the  allotment  applica¬ 
tion.  In  examining  the  acts  of  settlement 
and  determining  the  intention  and  good 
faith  of  an  Indian  applicant,  due  and 
reasonable  consideration  should  be  given 
to  the  habits,  customs,  and  nomadic  in¬ 
stincts  of  the  race,  as  well  as  to  the  char¬ 
acter  of  the  land  taken  in  allotment. 

(b)  While  the  act  contains  no  specific 
requirements  as  to  what  shall  constitute 
settlement,  it  is  evident  that  the  Indian 
must  definitely  assert  a  claim  to  the  land 
based  upon  the  reasonable  use  or  occupa¬ 
tion  thereof  consistent  with  his  mode  of 
life  and  the  character  of  the  land  and 
climate. 

(c)  To  enable  an  Indian  allottee  to 
demonstrate  his  good  faith  and  inten¬ 
tion,  the  issuance  of  trust  patent  will  be 
suspended  for  a  period  of  2  years  from 
date  of  settlement;  but  in  those  cases 
where  that  period  has  already  elapsed  at 
the  time  of  adjudicating  the  allotment 
application,  and  when  the  evidence, 
either  by  the  record  or  upon  further  in¬ 
vestigation  in  the  field,  shows  the  allot¬ 
tee’s  good  faith  and  intention  in  the 
matter  of  his  settlement,  trust  patents 
will  issue  in  regular  course.  Trust  pat¬ 
ents  in  the  suspended  class,  when  issued, 
will  run  from  the  date  of  suspension. 

(d)  In  the  matter  of  fourth-section 
applications  filed  prior  to  the  regulations 
in  this  part,  where,  by  the  record  or  upon 
further  investigation  in  the  field,  it  ap¬ 
pears  that  such  settlement  has  not  been 
made  as  is  contemplated  by  the  regula¬ 
tions,  such  applications  will  not  be  im¬ 
mediately  rejected,  but  the  applicant 
will  be  informed  that  2  years  will  be 
allowed  within  which  to  perfect  his  set¬ 
tlement  and  to  furnish  proof  thereof, 
whereupon  his  application  will  be  adju¬ 
dicated  as  in  other  cases. 

§  176.9  Character  of  land  and  area 
subject  to  allotment;  minerals  may  be 
reserved,  (a)  The  law  provides  that 
allotments  may  include  not  to  exceed  40 
acres  of  irrigable  land,  80  acres  of  non- 
lrrigable  agricultural  land,  or  160  acres 
of  nonirrigable  grazing  land. 


(b)  Irrigable  lands  are  those  suscep. 
tible  of  successful  irrigation  at  a  reason¬ 
able  cost  from  any  known  source  of  water 
supply;  nonirrigable  agricultural  lands 
are  those  upon  which  agricultural  crops 
can  be  profitably  raised  without  irriga¬ 
tion;  grazing  lands  are  those  which  can 
not  be  profitably  devoted  to  any  agricul¬ 
tural  use  other  than  grazing. 

(c)  Where  an  Indian  makes  settle¬ 
ment  in  good  faith  upon  lands  not  re¬ 
served  therefrom,  an  allotment  therefor 
can  not  be  denied  on  the  ground  that  the 
lands  are  too  poor  in  quality.  Also,  where 
settlement  was  made  in  good  faith,  the 
presence  of  valuable  timber  does  not 
warrant  the  rejection  of  the  allotment. 

(d)  An  allotment  may  be  allowed  for 
coal  and  oil  and  gas  lands,  with  reserva¬ 
tion  of  the  mineral  contents  to  the  United 
States. 

§  176.10  Segregative  effect  of  applica¬ 
tion ,  (a)  An  allotment  application  under 
the  fourth  section  of  the  act  of  Febru¬ 
ary  8,  1887,  as  amended,  filed  prior  to 
September  23,  1913,  does  not,  in  the  ab¬ 
sence  of  a  certificate  from  the  Indian 
Office  showing  that  the  applicant  is  an 
Indian  entitled  to  allotment,  segregate 
the  land,  and  subsequent  applications  for 
the  same  land  may  be  received  and  sus¬ 
pended  to  await  final  action  on  the  allot¬ 
ment  application. 

(b)  Where  an  allotment  application 
under  the  fourth  section,  filed  subse¬ 
quent  to  September  23,  1913,  is  not  ac¬ 
companied  by  the  requisite  certificate 
from  the  Indian  Office  showing  the  ap¬ 
plicant  to  be  entitled  to  allotment,  and 
the  applicant  is  given  time  to  furnish 
such  certificate,  the  application  does  not 
segregate  the  land,  and  other  applica¬ 
tions  therefor  may  be  received  and  held 
to  await  final  action  on  the  allotment 
application. 

(c)  Where  an  allotment  application 
under  the  fourth  section,  accompanied  by 
a  certificate  from  the  Indian  Office  show¬ 
ing  that  the  applicant  is  an  Indian  and 
entitled  to  allotment,  as  required,  is 
found  to  be  in  all  respects  complete  and 
is  accepted  by  the  district  land  officer,  it 
operates  as  a  segregation  of  the  land, 
and  subsequent  applications  for  the  same 
land  will  be  rejected. 

§  176.11  Application  for  unsurveyci 
lands,  (a)  An  allotment  application  un¬ 
der  the  fourth  section  of  the  act  of  Feb¬ 
ruary  8, 1887,  as  amended,  for  unsurveyed 
lands  must  conform  to  the  following  rules 
along  the  lines  of  those  found  in  §  101 6 
of  this  chapter. 

(1)  It  must  contain  a  description  of 
the  land  by  metes  and  bounds,  with 
courses,  distances,  and  references  to 
monuments  by  which  the  location  of  the 
tract  on  the  ground  can  be  readily  and 
accurately  ascertained.  The  monu¬ 
ments  may  be  of  iron  or  stone,  or  of  sub¬ 
stantial  posts  well  planted  in  the  ground, 
or  of  trees  or  natural  objects  of  a  per¬ 
manent  nature,  and  all  monuments  shall 
be  surrounded  with  mounds  of  stone,  or 
earth  when  stones  are  not  accessible,  and 
must  be  plainly  marked  to  indicate  with 
certainty  the  claim  to  the  tract  located. 
The  land  must  be  taken  in  rectangular 
form,  if  practicable,  and  the  lines  there¬ 
of  follow  the  cardinal  points  of  the  com¬ 
pass,  unless  one  or  more  of  the  bound- 
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aries  be  a  stream  or  other  fixed  object. 

In  the  latter  event  only  the  approximate 
course  and  distance  along  such  stream  or 
objects  need  be  given,  but  the  other 
boundaries  must  be  definitely  stated;  and 
the  designation  of  narrow  strips  of  land 
along  streams,  watercourses,  or  other 
natural  objects  will  not  be  permitted. 

(2)  An  allotment  to  a  minor  child  need 
not  be  contiguous  to  that  made  by  the 
head  of  a  family;  but  it  is  required  that 
each  allotment  made  to  an  individual, 
whether  the  head  of  a  family,  a  single 
adult,  or  a  minor  child,  when  such  allot¬ 
ment  embraces  more  than  one  legal  sub¬ 
division,  must  be  composed  of  contiguous 
tracts,  as  in  ordinary  disposition  of  the 
public  domain  under  a  settlement  law. 
An  additional  allotment  must  be  gov¬ 
erned  by  the  same  rule. 

(b)  The  approximate  description  of 
the  land,  by  section,  township,  and  range, 

it  will  appear  when  surveyed  must  be 
furnished,  or  if  this  cannot  be  done,  a 
statement  must  be  filed  setting  forth  a 
valid  reason  therefor. 

(c)  The  address  of  the  claimant  must 
be  given,  and  it  shall  be  the  duty  of  the 
manager,  upon  the  filing  of  the  township 
plat  in  the  land  office,  to  notify  him 
thereof,  by  registered  letter,  at  such 
address,  and  to  require  the  adjustment 
of  the  claim  to  the  public  survey  within 
90  days.  In  default  of  action  by  the 
party  notified,  the  manager  will  promptly 
adjust  the  claim  to  the  public  land  sur¬ 
vey,  if  possible. 

(d)  Notice  of  the  application  describ¬ 
ing  the  land  as  above  directed  must  be 
posted  in  a  conspicuous  place  upon  the 
land,  and  a  copy  of  such  notice  and 
proof  of  posting  thereof  filed  with  the 
application. 

§  176  12  Allotments  to  minor  children. 
An  Indian  settler  on  public  lands  under 
the  fourth  section  of  the  act  of  February 
8, 1887,  as  amended,  is  also  entitled  upon 
application  to  have  allotments  made 
thereunder  to  his  minor  children,  step¬ 
children,  or  other  children  to  whom  he 
stands  in  loco  parentis,  provided  the  nat¬ 
ural  children  are  in  being  at  the  date  of 
the  parent’s  application,  or  the  other  re¬ 
lationship  referred  to  exist  at  such  date. 
The  law  only  permits  one  entitled  him¬ 
self  under  the  fourth  section  to  take 
allotments  thereunder  on  behalf  of  his 
minor  children  or  of  those  to  whom  he 
stands  in  loco  parentis.  Orphan  children 
(those  who  have  lost  both  parents)  are 
not  entitled  to  allotments  on  the  public 
domain  unless  they  come  within  the  last- 
mentioned  class.  No  actual  settlement  is 
required  in  case  of  allotments  to  minor 
children  under  the  fourth  section,  but  the 
actual  settlement  of  the  parent  or  of  a 
person  standing  in  loco  parentis  on  his 
own  public-lar.d  allotment  will  be  re¬ 
garded  as  the  settlement  of  the  minor 
children.  • 

5  176.13  Indian  wives,  (a)  Where  an 
Indian  woman  is  married  to  a  white  man 
or  other  person  not  entitled  to  an  allot¬ 
ment  under  the  fourth  section  of  the  act 
of  February  8,  1887,  as  amended,  and  not 
a  settler  or  entryman  under  the  general 
homestead  law,  her  right,  and  that  of 
the  minor  children  bom  of  such  mar¬ 
riage,  to  allotments  on  the  public  domain 
ydll  be  determined  without  reference  to 
the  quantum  of  Indian  blood  possessed 


by  such  women  and  her  children  but 
solely  with  reference  as  to  whether  they 
are  recognized  members  of  an  Indian 
tribe  or  are  entitled  to  such  membership. 

(b)  An  Indian  woman  married  to  an 
Indian  man  who  has  himself  received  an 
allotment  on  the  public  domr.fn  or  is 
entitled  to  one,  or  has  earned  the  equi¬ 
table  right  to  patent  on  any  form  of 
homestead  or  small  holding  claim,  is  not 
thereby  deprived  of  the  right  to  file  an 
application  for  herself,  provided  she  is 
otherwise  entitled,  and  also  for  her  minor 
children  where  her  husband  is  for  any 
reason  disqualified. 

(c)  An  Indian  woman  who  is  separated 
from  her  husband  who  has  not  received 
an  allotment  under  the  fourth  section 
will  be  regared  as  the  head  of  a  family 
and  may  file  applications  for  herself  and 
for  the  minor  children  under  her  care. 

(d)  In  every  case  where  an  Indian 
woman  files  applications  for  her  minor 
children  it  must  appear  that  she  has  not 
only  applied  for  herself  under  the  fourth 
section  but  has  used  the  land  in  her  own 
application  in  some  beneficial  manner. 

§  176.14  Charges  and  protests  against 
Indian  allotments,  (a)  The  act  of  April 
23,  1904  (33  Stat.  297;  25  U.  S.  C.  343), 
limits  the  jurisdiction  of  the  Secretary 
of  the  Interior  to  cancel  first  or  trust 
patents  issued  on  Indian  allotments  to 
specific  instances,  without  authority 
from  Congress.  In  view  of  the  fact  that 
information  respecting  the  classes  de¬ 
fined  in  said  act  is  obtainable  from  the 
records  of  the  Department  of  the  Inte¬ 
rior  no  charges  preferred  as  to  those 
classes  will  be  entertained.  Third  par¬ 
ties  are  never  invited  to  attack  Indian 
allotments  with  the  hope  or  expectation 
of  securing  any  advantage  by  reason  of 
such  attack.  Such  parties  must  assume 
and  pay  the  expense  of  a  hearing,  but 
at  the  same  time  they  acquire  no  prefer¬ 
ence  right  to  enter  the  land  in  the  event 
of  the  cancellation  of  the  allotment,  and 
this  whether  first  or  trust  patent  has 
issued  or  not.  Section  2  of  the  act  of 
May  14,  1880  (21  Stat.  141;  43  U.  S.  C. 
185),  does  not  apply  to  proceedings  of 
this  character. 

(b)  However,  where  a  party  claims 
equitable  rights  to  lands  covered  by  an 
Indian  allotment  for  which  trust  patent 
has  been  issued,  on  account  of  prior  set¬ 
tlement  and  improvements,  a  hearing 
may  be  ordered  with  the  view  of 
recommending  to  Congress  that  such 
patent  be  canceled,  if  the  showing  made 
at  the  hearing  justifies  such  action.  In 
this  class  of  cases,  and  in  cases  of  charges 
preferred  against  allotments  on  which 
trust  patents  have  not  issued,  the  fol¬ 
lowing  rules  will  be  observed: 

(1)  The  charges  must  be  filed  in  the 
proper  land  office  in  the  form  of  a  duly 
corroborated  affidavit,  clearly  setting 
forth  the  specific  grounds  for  such 
charges.  The  manager  will  give  the 
Bureau  of  Indian  Affairs  full  informa¬ 
tion  thereof. 

(2)  Where  it  is  charged  that  the  lands 
applied  for  are  not  of  the  character  sub¬ 
ject  to  allotment,  that  the#  required  set¬ 
tlement  has  not  been  made,  that  the 
contestant  has  a  prior  and  better  claim, 
and  that  the  applicant  for  allotment  is 
not  seeking  to  obtain  the  land  in  good 
faith  but  is  acting  in  the  interest  of 


another  person  not  entitled  thereto,  the 
regional  administrator  will  cause  a  pre¬ 
liminary  investigation  to  be  made  as  to 
the  truth  and  merits  of  the  charges,  if 
such  action  is  deemed  necessary.  The 
charges  will  be  dismissed  unless  they  ap¬ 
pear  to  be  probably  true. 

(3)  If  sufficient  showing  is  made,  a 
hearing  will  be  had  before  the  proper 
land  officer  after  due  notice  to  all 
parties.  The  taking  of  testimony  and 
other  proceedings  in  such  hearings  will 
be  in  accordance  with  the  Rules  of  Prac¬ 
tice,  Part  221  of  this  chapter,  governing 
proceedings  before  the  manager. 

(c)  Nothing  in  the  foregoing  will  pre¬ 
vent  the  Department  from  accepting  an 
Indian’s  relinquishment  of  an  unpat¬ 
ented  allotment  and  directing  its  can¬ 
cellation  if,  after  the  charges  are  filed,  it 
is  shown  that  the  allotment  ought  to 
be  canceled. 

(d)  Third  parties  are  not  privileged  to 
intervene  in  proceedings  to  determine 
whether  lands  applied  for  are  of  the 
character  subject  to  allotment  or  as  to 
the  right  of  the  Indian  to  an  allotment 
as  this  is  a  matter  resting  solely  in  the 
judgment  of  the  Department. 

§  176.15  Allotments  within  national 
forests,  (a)  By  the  terms  of  section  31 
of  the  act  of  June  25,  1910  (36  Stat.  863; 
25  U.  S.  C.  337),  allotments  under  the 
fourth  section  of  the  act  of  February  8, 
1887,  as  amended,  may  be  made  within 
national  forests. 

(b)  An  Indian  who  desires  to  apply  for 
an  allotment  within  a  national  forest 
under  this  act  must  submit  the  applica¬ 
tion  to  the  supervisor  of  the  particular 
forest  affected,  by  whom  it  will  be  for¬ 
warded  with  appropriate  report,  through 
the  district  forester  and  Chief,  Forest 
Service,  to  the  Secretary  of  Agriculture, 
in  order  that  he  may  determine  whether 
the  land  applied  for  is  more  valuable  for 
agriculture  or  grazing  than  for  the  timber 
found  thereon. 

(c)  Should  the  Secretary  of  Agricul¬ 
ture  decide  that  the  land  applied  for,  or 
any  part  of  it,  is  chiefly  valuable  for  the 
timber  found  thereon,  he  will  transmit 
the  application  to  the  Secretary  of  the 
Interior  and  inform  him  of  his  decision 
in  the  matter.  The  Secretary  of  the 
Interior  will  cause  the  applicant  to  be 
informed  of  the  action  of  the  Secretary 
of  Agriculture. 

(d)  In  case  the  land  is  found  to  be 
chiefly  valuable  for  agriculture  or  graz¬ 
ing,  the  Secretary  of  Agriculture  will  note 
that  fact  on  the  application  and  forward 
it  to  the  Commissioner  of  Indian  Affairs. 

(e)  The  application  must  be  filed  with 
the  manager  of  the  land  office  for  the 
district  in  which  the  land  applied  for  is 
located.  He  will  then  forward  the  case 
to  the  Bureau  of  Indian  Affairs  for  con¬ 
sideration.  If  the  Commissioner  of  In¬ 
dian  Affairs  approves  the  application,  he 
will  transmit  it  to  the  Bureau  "of  Land 
Management  for  issuance  of  a  trust 
patent. 

(f)  The  provisions  of  said  section  are 
not  limited  to  Indians  occupying,  living 
on,  or  having  improvements  on  lands 
within  a  national  forest  at  the  date  of 
the  passage  of  the  act,  but  apply  also  to 
Indians  whose  settlement,  occupation,  or 
improvements  occurred  subsequent  to  the 
passage  of  the  act. 
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(g)  The  listing  and  opening  to  entry 
of  lands  under  the  provisions  of  the 
Forest  Homestead  Act  of  June  11,  1906 
(34  Stat.  233;  16  U.  S.  C.  506-509),  do  not 
preclude  their  being  taken  as  an  allot¬ 
ment  under  section  31. 

(h)  An  allotment  under  this  section 
may  be  made  for  lands  containing  coal 
and  oil  and  gas  with  reservation  of  the 
mineral  contents  to  the  United  States, 
but  not  for  lands  valuable  for  metalli¬ 
ferous  minerals.  The  rules  governing 
the  conduct  of  fourth-section  applica¬ 
tions  under  the  act  of  February  8,  1887, 
as  amended,  apply  equally  to  applications 
under  said  section  31. 

Cross  Reference:  For  national  forest 
homestead  regulations,  see  Part  170  of  this 
chapter. 

§176.16  Sale,  heirship,  wills,  etc.  The 
existing  laws  and  regulations  relating  to 
the  sale  of  allotted  Indian  lands,  the  de¬ 
termination  of  heirs,  the  issuance  of  pat¬ 
ents  in  fee,  the  disposal  of  trust  allot¬ 
ments  by  will,  and  the  extension  of  the 
trust  period,  applicable  to  reservation 
allotments  under  the  provisions  of  the 
act  of  February  8,  1887,  as  amended,  are 
equally  applicable  to  allotments  made 
under  the  fourth  section  of  said  act. 

Cross  Reference:  For  the  regulations  of 
the  Bureau  of  Indian  Affairs  relating  to  the 
sale  of  Indian  lands,  patents  in  fee,  and  com¬ 
petency  certificates,  see  25  CFR  Part  241. 

§  176.17  Notice  of  action.  Notice 
to  Indian  allottees,  or  to  their  parents,  if 
minors,  of  any  action  adverse  to  their 
interests  must  be  given  by  registered 
letter  to  the  proper  Indian  superintend¬ 
ent,  as  well  as  to  the  party  in  interest. 

§  176.18  Citizenship,  (a)  Under  sec¬ 
tion  6  of  the  act  of  February  8,  1887  (24 
Stat.  390;  25  U.  S.  C.  349),  every  Indian 
born  within  the  territorial  limits  of  the 
United  States,  to  whom  allotments  were 
made  under  that  act,  and  every  Indian 
who  voluntarily  takes  up  his  residence 
separate  and  apart  from  any  tribe  of 
Indians  and  adopts  the  habits  of  civi¬ 
lized  life  is  declared  to  be  a  citizen  of  the 
United  Stat^. 

(b)  The  act  of  May  8,  1906  (34  Stat. 
182 ;  8  U.  S.  C.  3) ,  changed  the  time  when 
an  Indian  became  a  citizen  by  virtue  of 
the  allotment  made  to  him  to  the  time 
when  patent  in  fee  should  be  issued  on 
such  an  allotment. 

(c)  The  act  of  June  2,  1924  (43  Stat. 
253;  8  U.  S.  C.  3),  conferred  citizenship 
on  all  noncitizen  Indians  born  within  the 
Territorial  limits  of  the  United  States, 
but  expressly  reserved  to  them  all  rights 
to  tribal  or  other  property.  These  rights 
include  that  of  allotment  on  the  public 
land,  if  qualified. 

RELINQUISHMENTS  OP  ALLOTMENTS  OR 
INDIAN  HOMESTEADS 

§  176.19  Action  on  relinquishments. 
(a)  Relinquishments  of  Indian  allot¬ 
ments,  if  filed  in  a  land  office,  will  be 
transmitted  to  the  Commissioner  of 
Indian  Affairs  for  consideration  and 
recommendation.  Where  the  applica¬ 
tion  has  not  been  approved,  the  Com¬ 
missioner  of  Indian  Affairs  has  authority 
to  accept  or  reject  the  relinquishment,  as 
he  may  deem  proper.  Where  the  allot¬ 
ment  application  has  been  approved,  the 


acceptance  or  rejection  must  be  con¬ 
curred  in  by  the  Commissioner  of  Indian 
Affairs.  On  the  acceptance  of  a  relin¬ 
quishment,  the  Bureau  of  Land  Manage¬ 
ment  will  be  notified  of  the  fact.  The 
land  affected  will  not  become  subject  to 
entry  until  after  the  manager  has  noted 
the  fact  of  the  relinquishment  and  can¬ 
cellation  on  his  records. 

(b)  The  manager  will,  in  case  of  a  re¬ 
linquishment,  filed  by  an  Indian,  of  an 
allotment  application,  or  of  a  homestead 
entry,  under  the  act  of  July  4,  1884  (23 
Stat.  96;  43  U.  S.  C.  190),  require  the 
party  to  write  at  the  foot  of  the  regular 
form  provided  for  relinquishments,  or 


DISPOSITION  OP  SURPLUS  COAL  LANDS  IN 
INDIAN  RESERVATIONS 

§  177.1  Conditions  governing  disposal 
of  lands  and  coal  deposits,  (a),  The  act 
of  Congress  approved  February  27.  1917 


upon  the  back  thereof,  a  clear  statement 
of  his  reasons  for  desiring  to  make  such 
relinquishment. 

PUBLIC  LANDS  OCCUPIED  BY  INDIANS 

§  176.20  Applications  by  others  than 
Indian  occupants  to  be  suspended.  Man¬ 
agers  will  ascertain  by  any  means  in 
their  power  whether  any  public  lands  in 
their  districts  are  occupied  by  Indians 
and  the  location  of  their  improvements, 
and  will  suspend  all  applications  made 
by  others  than  the  Indian  occupants, 
upon  lands  in  the  possession  of  Indians 
who  have  made  Improvements  of  any 
value  whatever  thereon. 


(39  Stat.  944;  30  U.  S.  C.  86-89) ,  author¬ 
izes  agricultural  entries  on  surplus  coal 
lands  in  Indian  reservations. 

(b)  With  the  exception  of  the  lands  of 
the  Five  Civilized  Tribes,  the  act  aoDlies 


Part  177 — Restored  and  Ceded  Indian  Lands 

Note:  The  regulations  governing  the  disposal  of  surplus  lands  in  restored  or  ceded  Indian 
reservations  have  not  been  Included  in  this  part,  Inasmuch  as  the  only  reservations  in  which 
considerable  areas  remained  were  withdrawn  from  disposal  by  orders  of  the  Secretary  of  the 
Interior  dated  September  19,  and  November  2,  1934  (54  I.  D.  559,  563) ,  with  a  view  to  restoring 
such  lands  to  permanent  tribal  ownership.  The  said  orders  affected  undisposed  of  lands 
within  the  reservations  listed  below,  except  lands  covered  by  valid  existing  rights  or  claims 
and  lands  in  reclamation  projects. 

Reservations:  Treaties,  agreements,  or  acts  under  which  the 

Arizona:  reservations  were  opened 

San  Carlos _  Agreement  of  February  25,  1896,  ratified  by  act  of 

June  10,  1896  (29  Stat.  358). 

California: 

Klamath  River _ Act  of  June  17,  1892  (27  Stat.  52). 

Round  Valley _ _ _ _ _ _  Act  of  October  1,  1890  (26  Stat.  658). 

Colorado: 

Utes  _ Act  of  June  15, 1880  (21  Stat.  199) .  See  act  of  June 

28,  1938  (52  Stat.  1209). 

Idaho: 

Coeur  d’Alene _ Act  of  June  21,  1906  (34  Stat.  335). 

Minnesota: 

Bois  Fort _ Act  of  January  14,  1889  (25  Stat.  642).) 

Deer  Creek _ Act  of  January  14,  1889  (25  Stat.  642). 

Fond  du  Lac _ Act  of  January  14,  1889  (25  Stat.  642). 

Grand  Portage  or  Pigeon  River _ Act  of  January  14,  1889  (25  Stat.  642). 

Red  Lake _ Act  of  January  14,  1889  (25  Stat.  642). 

White  Oak  Point _ Act  of  January  14,  1889  (25  Stat.  642). 

Leech  Lake - Act  of  January  14,  1889  (25  Stat.  642). 

White  Earth _ Act  of  January  14,  1889  (25  Stat.  642). 

Montana: 

Flathead _  Act  of  April  23,  1904  (33  Stat.  302). 

Fort  Peck _ Act  of  May  30,  1908  (35  Stat.  558). 

Crow _ Act  of  April  27.  1904  (33  Stat.  352). 

North  Dakota: 

Fort  Berthold - Act  of  June  1,  1910  (36  Stat.  455) . 

North  and  South  Dakota: 

Standing  Rock _ Act  of  May  29,  1908  (35  Stat.  460). 

Standing  Rock - Act  of  February  14,  1913  (37  Stat.  675). 

Oklahoma: 

Cheyenne  &  Arapaho _ Act  of  June  17,  1910  (36  Stat.  533). 

Kiowa,  Comanche,  and  Apache _ Act  of  June  5,  1906  (34  Stat.  213). 

Wichita - Act  of  March  2.  1895  (28  Stat.  895). 

Oregon : 

Umatilla _ Act  of  March  3,  1885  (23  Stat.  340,  342). 

South  Dakota: 

Cheyenne  River _ Act  of  May  29,  1908  (35  Stat.  460). 

Lower  Brule _ Act  of  April  21,  1906  (34  Stat.  124). 

Pine  Ridge _ Act  of  May  27.  1910  (36  Stat.  440) . 

Rosebud _ Agreement  of  September  14,  1901,  ratified  by  act  of 

April  23,  1904  (33  Stat.  254). 

Rosebud _ Act  of  March  2.  1907  (34  Stat.  1230). 

Rosebud _ Act  of  May  30,  1910  (36  Stat.  448). 

Utah: 

Uintah  and  Ouray _ _ _ Act  of  May  27, 1902  (32  Stat.  263,  as  amended). 

Washington: 

Colville  - Act  of  March  22,  1906  (34  Stat.  80). 

Spokane - Act  of  May  29,  1908  (35  Stat.  458) . 

Wyoming : 

Wind  River - -  Agreement  of  April  21,  1904,  ratified  by  act  of 

March  3,  1905  (33  Stat.  1016). 
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to  all  Indian  reservations  that  have  been 
or  which  may  be  restored,  where  the 
surplus  lands  are  or  may  be  divided  into 
mineral  and  nonmineral  classes. 

(c)  It  recognizes  that  such  surplus 
coal  lands  have  two  distinct  values,  coal 
and  nonmineral  or  agricultural.  It  pro¬ 
vides  for  the  disposition  of  the  two  es¬ 
tates  therein  created,  the  coal  deposits 
and  the  nonmineral,  and  directs  that  the 
proceeds  derived  from  both  be  placed  to 
the  credit  of  the  Indians  in  the  manner 
provided  for  other  surplus  lands.  But 
while  the  estates  may  be  so  separated, 
no  disposal  of  the  coal  deposits  only  may 
be  made  in  advance  of  the  disposition  of 
the  nonmineral  estate. 

(Sec.  1,  39  Stat.  945;  30  U.  S.  C.  86) 

Cross  Reference:  For  agricultural  entries 
on  mineral  lands,  generally,  see  Part  102  of 
this  chapter. 


SUBCHAPTER  K — MILITARY  AND  HSAVAL 
SERVICE 

Part  131 — Soldiers’  and  Sailors’ 
Homestead  Rights 

CREDIT  ALLOWED  FOR  MILITARY  OR  NAVAL  SERVICE 

Sec. 

181.1  Veterans  entitled  under  homestead 

laws  to  credit  for  military  or  naval 
service. 

181.2  Residence,  cultivation,  and  improve¬ 

ments  required. 

181.3  Commutation  proof. 

181.4  Showing  required  as  to  military 

service. 

PERIODS  OF  SERVICE  FOR  WHICH  CREDIT  MAY  BE 
GIVEN 

181.5  War  periods;  how  period  of  service  is 

computed. 

181.6  No  credit  for  less  than  90  days’  serv¬ 

ice;  credit  to  disabled  veteran. 

181.7  Entry  by  veteran  whose  family  is  on 

land  applied  for. 

181.8  Credit  allowed  on  entries  under  en¬ 

larged  and  stock-raising  laws. 

181.9  Special  privileges  not  subject  to  sale 

or  transfer;  persons  who  may  ex¬ 
ercise  such  privileges. 

HOMESTEAD  RIGHTS  OF  WIDOWS  AND  MINOR 
ORPHAN  CHILDREN  OF  DECEASED  SOLDIERS  AND 
SAILORS 

181.10  Privileges  ac<jprded  widows  and  mi¬ 

nor  orphan  children. 

CITIZENSHIP 

181.11  Requirements  as  to  citizenship. 

SOLDIERS’  DECLARATORY  STATEMENTS 

181.12  Persons  entitled  to  file  declaratory 

statements;  showing  required; 
fees;  entry. 

181.13  Segregative  effect  of  declaratory 

statement. 

181.14  Filing  of  statement  exhausts  home¬ 

stead  right. 

SPECIAL  PRIVILEGES  ACCORDED  VETERANS  OF  WORLD 
WAR  I 

181.15  Leaves  of  absence  for  hospitalization 

or  vocational  training. 

CREDIT  ALLOWED  FOR  SERVICE  IN  INDIAN  WARS 

181.18  Veterans  entitled  to  credit;  showing 

required. 

181.19  Unmarried  widow  or  minor  children 

entitled  to  credit;  showing  re¬ 
quired. 

8ICHTS  of  PUBLIC  LAND  CLAIMANTS  UNDER  THE 
SOLDIERS’  AND  SAILORS’  CIVIL  RELIEF  ACT  OF 
1940 

In!  o?  Statutory  authority;  duration  of  act. 

181.21  Definitions. 
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Sec. 

181.22  Claims  protected  from  forfeiture. 

181.23  Rights  not  affected. 

181.24  Notice  of  military  service. 

181.25  Execution  of  affidavits. 

181.26  Rights  of  minors. 

181.27  Homesteads. 

181.28  Desert-land  entries. 

181.29  Mining  claims. 

181.30  Installment  payments  for  land,  un¬ 

der  homestead  and  other  entries. 

181.31  Relief  under  leases,  permits,  licenses, 

etc. 

181.32  Suspensions  of  leases,  permits,  li¬ 

censes,  etc. 

181.33  Service  with  allies. 

181.34  Statutes  superseded;  statute  repealed. 

PUBLIC  LAND  RIGHTS  OF  VETERANS  OF  WORLD 
WAR  n,  AND  OF  THE  KOREAN  CONFLICT  AND 
OF  OTHER  PERSONS  ENTITLED  TO  CREDIT  FOR 
SERVICE  OF  SUCH  VETERANS 

181.35  Statutory  authority. 

181.36  Credit  for  military  or  naval  service 

in  connection  with  homestead  en¬ 
tries  and  home  sites  in  Alaska; 
computation  of  service. 

181.37  Evidence  required  of  military  or  na¬ 

val  service. 

181.38  Home  sites  in  Alaska  under  act  of 

May  26,  1934. 

181.39  Residence  and  cultivation  required 

on  homesteads. 

181.40  Credit  for  service  of  spouse  of  home¬ 

stead  entryman  or  entrywoman. 
T81.41  Homestead  entry  by  surviving  spouse, 
or  minor  orphan  children,  of  a  de¬ 
ceased  veteran;  evidence  required. 

181.42  Rights  of  minor  orphan  children,  or 

widow,  or  heirs  or  devisees  of  de¬ 
ceased  veteran. 

181.43  Rights  of  minor  veteran  under  the 

homestead  laws. 

181.44  Preference  right  of  application  on 

restoration  or  opening  of  surveyed 
public  lands;  preference  right  of 
settlement  on  restoration  or  open¬ 
ing  of  unsurveyed  public  lands  in 
Alaska. 

181.45  Cases  In  which  preference-right  pro¬ 

visions  apply. 

181.46  Cases  in  which  preference-right  pro¬ 

visions  do  not  apply. 

181.47  Preference  right  accorded  to  vet¬ 

erans  in  connection  with  certain 
reclamation  lands. 

CREDIT  ALLOWED  FOR  MILITARY  OR  NAVAL 
SERVICE 

Authority:  §§  181.1  to  lfil.4  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  181.1  Veterans  entitled  under  home¬ 
stead  laws  to  credit  for  military  or  naval 
service,  (a)  Any  officer,  soldier,  sea¬ 
man,  or  marine  who  served  for  not  less 
than  90  days  in  the  Army  or  Navy  of  the 
United  States  during  the  Civil  War  and 
who  was  honorably  discharged  and  has 
remained  loyal  to  the  Government,  and 
who  makes  a  homestead  entry,  is  en¬ 
titled  under  section  2305  of  the  Revised 
Statutes  (43  U.  S.  C.  272) ,  and  the  act  of 
June  6,  1912  (37  Stat.  123;  43  U.  S.  C. 
164,  169,  218),  to  have  the  term  of  his 
service  in  the  Army  or  Navy,  not  exceed¬ 
ing  2  years,  deducted  from  the  3  years’ 
residence  required  under  the  homestead 
laws. 

(b)  Similar  provisions  are  made  in  the 
acts  of  June  16,  1898  (30  Stat.  473;  43 
U.  S.  C.  240) ,  and  March  1, 1901  (31  Stat. 
847;  43  U.  S.  C.  271,  272),  for  the  benefit 
of  like  persons  who  served  in  the  war 
with  Spain,  or  during  the  suppression  of 
the  insurrection  in  the  Philippines.  The 
act  of  February  25,  1919  (40  Stat.  1161; 
43  U.  S.  C.  272a.  278),  as  amended  by 
act  of  April  6,  1922  (42  Stat.  491;  43 


U.  S.  C.  233,  272,  273),  makes  similar 
provisions  for  the  benefit  of  like  persons 
who  rendered  military  or  naval  service 
in  connection  with  the  Mexican  border 
operations  or  during  the  war  with  Ger¬ 
many.  Public  Resolution  No.  79,  ap¬ 
proved  December  28, 1922  (42  Stat.  1067; 
43  U.  S.  C.  186,  272a),  extends  these 
privileges  to  citizens  of  the  United  States 
who  served  with  the  allied  armies  during 
the  World  War  and  who  were  honorably 
discharged  and  resumed  their  citizen¬ 
ship  in  the  United  States.  The  act  of 
April  7,  1930  (46  Stat.  144;  43  U.  S.  C. 
'243)  makes  similar  provisions  for  the 
benefit  of  like  persons  W’ho  rendered  30 
days  or  more  military  service  in  the 
Indian  wars  from  January  1,  1817,  to 
December  31,  1898. 

§  181.2  Residence,  cultivation,  and  im¬ 
provements  required,  (a)  A  soldier  or 
sailor  of  the  classes  above  mentioned 
who  makes  entry  as  such  must  begin  his 
residence  and  cultivation  of  the  land 
entered  by  him  within  6  months  from 
the  date  of  filing  his  declaratory  state¬ 
ment,  but  if  he  makes  entry  without 
filing  a  declaratory  statement  he  must 
begin  his  residence  within  6  months 
after  the  date  of  the  entry.  Thereafter 
he  must  continue  both  residence  and 
cultivation  for  such  period  as  will,  when 
added  to  the  time  of  his  military  or  naval 
service  (under  enlistment  or  enlistments 
covering  war  periods) ,  amount  to  3  years; 
but  if  he  was  discharged  on  account  of 
wounds  or  disabilities  incurred  in  the  line 
of  duty,  or  honorably  discharged  but 
subsequently  awarded  compensation  by 
the  Government  for  wounds  received  or 
disabilities  incurred  in  line  of  duty  in  ac¬ 
cordance  with  the  act  of  October  6,  1917 
(40  Stat.  398,  405),  as  amended  by  the 
act  of  August  9,  1921  (42  Stat.  147,  153), 
credit  for  the  whole  term  of  his  enlist¬ 
ment  may  be  allowed,  notwithstanding 
he  may  not  have  served  90  days.  How¬ 
ever,  no  patent  will  issue  to  such  soldier 
or  sailor  until  there  has  been  residence 
by  him  for  at  least  1  year. 

(b)  A  soldier  with  19  months  or  more 
military  service  will  be  required  to  reside 
on  the  land  at  least  7  months  during  the 
first  entry  year;  with  more  than  12  and 
less  than  19  months,  he  must  reside  on 
the  land  7  months  during  the  first  year 
and  such  part  of  the  second  year  as, 
added  to  his  excess  over  12  months’  serv¬ 
ice,  will  equal  7  months,  and  must  culti¬ 
vate  one-sixteenth  of  the  area  the  second 
year;  with  7  and  not  more  than  12 
months,  he  must  reside  upon  the  land  7 
months  during  each  of  the  first  and  sec¬ 
ond  years,  and  cultivate  one-sixteenth 
of  the  area  the  second  year;  with  90  days 
and  less  than  7  months  he  must  reside 
upon  the  land  7  months  during  each  year 
for  the  first  and  second  years,  and  such 
part  of  the  third  year  as,  added  to  his 
service,  will  equal  7  months,  and  culti¬ 
vate  one-sixteenth  of  the  area  the  second 
year  and  one-eighth  the  third  year;  and 
with  less  than  90  days’  service,  will  re¬ 
ceive  no  credit  therefor  in  lieu  of  resi¬ 
dence  and  cultivation  unless  he  was 
discharged  for  disabilities  or  wounds  re¬ 
ceived  in  line  of  duty,  in  which  event  he 
would  be  given  credit  for  the  term  of  his 
enlistment,  not,  however,  for  more  than 
2  years.  If  he  delays  the  submission  of 
proof  beyond  the  period  of  residence  re- 
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quired,  the  cultivation  necessary  for  the 
years  elapsing  before  the  submission  of 
proof  must  be  shown.  He  may  apply  for 
and  receive  a  reduction  in  the  area  to  be 
cultivated,  in  the  same  manner  and  un¬ 
der  the  conditions  required  of  other  ap¬ 
plicants.  Where  the  entry  is  made 
under  the  stock-raising  provisions  of  the 
homestead  law,  the  above  rule  with  re¬ 
spect  to  residence  will  be  applicable,  but 
the  soldier  must  make  the  improvements 
on  the  land  required  of  other  persons 
under  that  law,  and  show  in  lieu  of  cul¬ 
tivation  that  the  actually  used  the  land 
for  raising  stock  and  forage  crops  during 
the  period  that  he  was  required  to  reside 
on  the  land.  He  must  show,  in  any  entry 
under  the  homestead  laws,  that  he  had 
a  habitable  house  on  the  land  at  the  date 
of  submitting  proof. 

§  181.3  Commutation  proof.  No 
credit  for  military  service  can  be  allowed 
where  commutation  proof  is  submitted. 

§  181.4  Showing  required  as  to  mili¬ 
tary  service .l  A  party  claiming  the  ben¬ 
efit  of  his  military  service  must  file  with 
the  manager  a  certified  copy  of  his  cer¬ 
tificate  of  discharge,  showing  when  he 
enlisted,  when  he  was  discharged,  and 
the  organization  in  which  he  served,  or 
the  statements  of  two  reputable,  disin¬ 
terested  witnesses,  corroborative  of  the 
allegations  contained  in  his  statements 
on  these  points,  or  if  neither  can  be  pro¬ 
cured,  his  own  statement  to  that  effect. 

PERIODS  or  SERVICE  FOR  WHICH  CREDIT  MAY 
BE  GIVEN 

Attthobitt:  |§  181.5  to  181.9  Issued  under 
R.  6.  3478;  43  U.  S.  C.  1201. 

§  181.5  War  periods ;  how  period  of 
service  is  computed,  (a)  In  determining 
the  rights  of  parties  under  sections  2304- 
2309  of  the  Revised  Statutes  (43  U.  S.  C. 
239,  271,  272,  274,  277,  278),  the  Civil 
War  is  held  to  have  lasted  from  April  15, 
1861,  to  August  20, 1866;  the  Spanish  War 
and  Philippine  insurrection  from  April 
21, 1898,  to  July  15, 1903.  The  operations 
in  Mexico -or  along  the  borders  thereof 
began  May  9,  1916,  and  continued  until 
the  beginning  of  the  war  with  Germany, 
April  6,  1917,  which  was  officially  termi¬ 
nated  March  3, 1921,  by  Public  Resolution 
No.  64  of  that  date  (41  Stat.  1359) . 

(b)  No  credit  for  military  service  can 
be  given  unless  the  soldier  or  sailor  served 
for  at  least  CO  days  between  the  dates 
above  mentioned,  unless  discharged  for 
disabilities  or  wounds  received  in  line  of 
duty  or  died  while  in  the  service. 

(c)  In  computing  the  period  cf  service 
of  a  soldier  “who  has  served  in  the  Army 
of  the  United  States,”  within  the  meaning 
of  that  phrase  as  used  in  section  2304 
of  the  Revised  Statutes,  the  entrance  of 
the  soldier  into  the  Army  will  be  consid¬ 
ered  as  dating  from  the  time  of  voluntary 
entrance  of  privates  into  the  Army,  Navy, 
or  Marine  Corps,  or  appointment  of  offi¬ 
cers  (including  those  appointed  from  the 
Officers’  Training  Corps) ;  in  the  case  of 
a  person  enlisted  in  the  Naval  Reserve, 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


from  the  time  he  was  called  into  active 
service;  in  the  case  of  a  drafted  man, 
from  the  time  he  was  mustered  into  the 
service;  in  the  case  of  members  of  the 
Federalized  National  Guard,  from  the 
time  they  were  mustered  into  the  United 
States  service,  and  the  law  has  no  appli¬ 
cation  to  other  State  troops;  in  the  case 
of  members  of  the  Red  Cross,  only  from 
the  time  they  actually  became  identified 
with  and  a  part  of  the  military  or  naval 
forces  of  the  United  States,  and  the  law 
does  not  apply  to  other  members  of  the 
Red  Cross. 

(d)  An  entryman  having  enlisted  and 
served  90  days  during  any  one  of  the  wars 
above  mentioned  is  entitled  under  section 
2305  of  the  Revised  Statutes  as  amended 
to  credit  for  the  full  term  of  his  service 
under  that  enlistment,  although  such 
term  did  not  expire  until  after  the  war 
ceased. 

(e)  The  period  of  service  for  which 
credit  may  be  claimed  under  section  2305, 
Revised  Statutes,  upon  the  submission  of 
proof  by  a  member  of  the  Naval  Reserve 
Force  or  of  the  Federalized  National 
Guard,  who  was  called  into  active  service 
during  the  Mexican  border  operations  or 
during  the  war  with  Germany,  termi¬ 
nated  upon  the  date  of  his  discharge,  and 
not  upon  the  date  that  he  was  ordered  to 
inactive  duty. 

§  181.6  No  credit  for  less  than  SO  days’ 
service;  credit  to  disabled  veteran.  A 
person  who  served  for  less  than  90  days 
in  the  Army  or  Navy  of  the  United  States 
during  said  wars  is  not  entitled  to  have 
credit  for  military  service  on  the  required 
period  of  residence  upon  his  homestead, 
unless  he  was  discharged  because  of  dis¬ 
abilities  incurred  in  line  of  duty  in  which 
event  he  is  entitled  to  have  deducted  the 
whole  term  of  his  enlistment  without  ref¬ 
erence  to  the  length  of  time  he  may  have 
served,  but  no  patent  shall  issue  unless 
the  residence  and  other  requirements 
have  been  fulfilled  for  a  period  of  at  least 
1  year. 

§  181.7  Entry  by  veteran  whose  fam¬ 
ily  is  on  land  applied  for.  A  person  serv¬ 
ing  in  the  Army  or  Navy  of  the  United 
States  may  make  a  homestead  entry  if 
some  member  of  his  family  is  residing 
upon  the  land  applied  for,  and  the  appli¬ 
cation  and  accompanying  statements 
may  be  executed  before  the  officer  com¬ 
manding  the  branch  of  the  service  in 
which  he  is  engaged.  The  soldier’s  fam¬ 
ily  in  this  connection  is  restricted  to  his 
wife  and  minor  children.  Such  soldier 
or  sailor  is  not  required  to  reside  per¬ 
sonally  upon  the  land,  but  may  receive 
patent  if  his  family  maintain  the  neces¬ 
sary  residence  and  cultivation  until  the 
entry  is  3  years  old  or  until  it  has  been 
commuted.  If  the  soldier  has  had  war 
service  he  may  claim  credit  therefor  un¬ 
der  the  3-year  homestead  law. 

§  181.8  Credit  allowed  on  entries  un¬ 
der  enlarged  and  stock-raising  laws.  A 
soldier  is  entitled  to  the  same  credit  for 
military  service  in  connection  with  home¬ 
stead  entries  under  the  Enlarged  Home¬ 
stead  Act  of  February  19,  1909  (35  Stat. 
639;  43  U.  S.  C.  218),  and  its  amend¬ 
ments,  and  the  Stock  Raising  Act  of  De¬ 
cember  29,  1916  (39  Stat.  862;  43  U.  S.  C. 
291-301),  and  its  amendments,  as  is  al¬ 


lowed  in  connection  with  ordinary  home¬ 
stead  entries,  but  the  improvements 
required  by  the  Stock  Raising  Act  must 
be  placed  upon  the  land  as  prescribed  by 
the  act. 

Cross  Reference:  For  enlarged  homestead 
and  stock-raising  homestead  regulations,  see 
Parts  167,  168  of  this  chapter. 

§  181.9  Special  privileges  not  subject 
to  sale  or  transfer;  persons  who  may 
exercise  such  privileges.  The  special 
privileges  accorded  soldiers  or  sailors,  as 
above  indicated,  are  not  subject  to  sale 
or  transfer,  and  can  only  be  exercised  by 
the  soldier  or  sailor  himself ;  but  the  un¬ 
married  widow  of  a  soldier  or  sailor  of 
the  Mexican  border  operations  or  of  the 
war  with  Germany,  or  the  unmarried 
widow  or  minor  orphan  children  of  a 
veteran  of  the  Civil  War,  the  Spanish* 
American  War,  or  the  Philippine  insur¬ 
rection,  is  entitled  to  the  same  privileges, 
under  the  homestead  laws,  as  the  de¬ 
ceased  soldier  or  sailor  if  he  died  pos¬ 
sessed  of  a  homestead  right.  The  adult 
child  of  a  soldier  has  no  special  privi¬ 
leges  in  connection  with  the  homestead 
laws  on  account  of  his  father’s  military 
service. 

HOMESTEAD  RIGHTS  OF  WIDOWS  AND  MIN0* 

ORPHAN  CHILDREN  OF  DECEASED  80LDURS 

AND  SAILORS 

§  181.10  Privileges  accorded  iridoiw 
and  minor  orphan  children,  (a)  If  a 
soldier  or  sailor  makes  an  entry  or  files  a 
declaratory  statement,  and  dies  before 
perfecting  the  same,  the  right  to  perfect 
the  claim,  including  the  right  to  claim 
credit  for  the  soldier’s  military  service, 
passes  to  the  persons  named  in  section 
2291,  Revised  Statutes  (43  U.  S.  C.  164); 
that  is,  to  his  widow,  or,  if  there  be  no 
widow,  to  his  heirs  or  devisees. 

(b)  In  case  of  the  death  of  a  veteran 
of  the  Civil  War,  the  Spanish  War,  or  the 
Philippine  insurrection,  who  would  be 
entitled  to  a  homestead  under  the  pro¬ 
visions  of  section  2304  of  the  Revised 
Statutes  (43  U.  S.  C.  271),  but  who  died 
prior  to  the  initiation  of  a  claim  there¬ 
under,  his  widow,  or  in  case  of  her  death 
or  remarriage,  his  minor  orphan  chil¬ 
dren,  by  a  guardian»duly  appointed  and 
officially  accredited  at  the  Department 
of  the  Interior,  may  make  the  filing  and 
entry  in  the  same  manner  that  the  sol¬ 
dier  or  sailor  might  have  done,  subject 
to  all  the  provisions  of  the  homestead 
laws  in  respect  to  settlement  and  im¬ 
provements;  and  the  whole  term  of  serv¬ 
ice,  or  in  case  of  death  during  the  term 
of  enlistment,  the  entire  period  of  en¬ 
listment  in  the  military  or  naval  service 
will  be  deducted  from  the  time  otherwise 
required  to  perfect  the  title  to  the  same 
extent  as  might  have  been  allowed  the 
soldier. 

(1)  Where  a  homestead  entry  is  made 
under  section  2307,  Revised  Statutes  *43 
U.  S.  C.  278) ,  by  the  widow  or  minor  or¬ 
phan  children  of  a  deceased  soldier  or 
sailor  of  the  Civil  War,  the  Spanish  War, 
or  the  Philippine  insurrection,  compli¬ 
ance  with  law  both  as  to  residence  and 
Improvements  is  required  to  be  shown  to 
the  same  extent  as  would  have  been  re¬ 
quired  of  the  soldier  or  sailor  In  making 
entry  under  section  2304,  Revised  Stat¬ 
utes,  except  that  credit  will  be  given  upon 
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the  3-year  period  for  the  entire  term  of 
the  enlistment,  not  exceeding  2  years, 
where  the  soldier  or  sailor  died  during 
the  term  of  his  enlistment. 

(c)  In  case  of  widows,  the  prescribed 
evidence  of  military  service  of  the  hus¬ 
band  must  be  furnished,  with  a  state¬ 
ment  of  widowhood,  giving  the  date  of 
her  husband’s  death. 

(1)  In  case  of  minor  orphan  children, 
in  addition  to  the  prescribed  evidence  of 
military  service  of  the  father,  proof  of 
death  or  remarriage  of  the  mother  must 
be  furnished.  Evidence  of  death  may  be 
the  testimony  of  two  witnesses  or  a 
physician’s  certificate.  Evidence  of  mar¬ 
riage  may  be  certified  copy  of  marriage 
certificate,  or  of  record  of  same,  or  testi¬ 
mony  of  two  witnesses  to  the  marriage 
ceremony. 

(2)  Minor  orphan  children  must  make 
a  joint  entry  through  their  duly  appoint¬ 
ed  guardian,  who  must  file  certified  copies 
of  the  powers  of  guardianship. 

(d)  In  the  case  of  the  death  of  any 
person  who  would  be  entitled  to  a  home¬ 
stead  under  the  provisions  of  the  act  of 
February  25,  1919  (40  Stat.  1161;  43 
U.  S.  C.  272a,  278) ,  because  of  service  in 
the  war  with  Germany  or  during  the 
Mexican  border  operations,  but  who  died 
prior  to  having  initiated  a  claim  there¬ 
under,  pursuant  to  the  provisions  of  the 
act  of  September  21,  1922  (42  Stat.  990; 

43  U.  S.  C.  278) ,  his  widow,  if  unmarried 
and  otherwise  qualified,  may  make  entry 
of  public  lands  under  the  provisions  of 
the  homestead  laws  of  the  United  States 
and  shall  be  entitled  to  all  the  benefits 
enumerated  in  the  said  act  of  February 
25,  1919,  subject  to  the  provisions  and 
requirements  as  to  settlement,  residence, 
and  improvements  contained  in  the  said 
act.  In  such  case,  the  whole  term  of 
service  will  be  deducted  from  the  time 
otherwise  required  to  perfect  title  to  the 
same  extent  as  may  have  been  allowed 
the  soldier. 

(1)  Where  a  homestead  entry  is  made 
under  the  act  of  September  21,  1922,  by 
the  widow  of  a  deceased  soldier  or  sailor 
of  the  war  with  Germany  or  the  Mexican 
border  operations,  compliance  with  law, 
both  as  to  residence  and  improvements, 
is  required  to  be  shown  to  the  same  extent 
as  would  have  been  required  of  the  soldier 
or  sailor  in  making  entry  under  the  act 
of  February  25,  1919. 

(2)  In  the  case  of  such  entry,  the 
widow  must  furnish  the  prescribed  evi¬ 
dence  of  military  service  of  the  husband, 
with  a  statement  of  widowhood,  giving 
the  date  of  her  husband’s  death,  and  that 
she  is  still  unmarried. 

(3)  Where  the  widow  of  a  deceased 
soldier  or  sailor  makes  entry  pursuant 
to  the  act  of  September  21, 1922,  and  dies 
Prior  to  perfection  of  title,  leaving  only 
a  minor  child  or  children,  patent  shall 
issue  to  the  said  minor  child  or  children, 
upon  proof  of  her  death  and  of  the  minor¬ 
ity  of  the  child  or  children,  without  fur¬ 
ther  showing  of  compliance  with  the  law. 
The  proof  may  consist  merely  of  signed 
statements  setting  forth  the  facts  and 
duly  corroborated.  The  usual  publica¬ 
tion  and  posting  of  notice  of  intention  to 
“lake  proof  is  required  in  such  case. 

If  the  widow  of  a  deceased  soldier 
or  sailor  makes  and  perfects  the  entry 
Pursuant  to  the  foregoing,  the  final  cer- 
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tificate  will  issue  to  her,  by  name,  as 
widow  of  the  deceased  soldier  or  sailor. 

If  the  entry  is  made  by  the  widow  and 
perfected  by  the  minor  orphan  children 
as  above  set  forth,  the  final  certificate 
will  issue  to  such  child  or  children,  by 
name,  as  minor  orphan  child  or  children 
of  (giving  the  name  of  the  widow) ,  widow 
of  (name  of  deceased  soldier  or  sailor). 
(R.  S.  2478;  43  U.  S.  C.  1201) 

CITIZENSHIP 

§  181.11  Requirements  as  to  citizen¬ 
ship.  All  homestead  applicants  who  are 
not  native-born  citizens  of  the  United 
States  must  have  declared  their  inten¬ 
tion  to  become  citizens  of  this  country, 
and  before  submitting  proof  must  be 
fully  naturalized. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

SOLDIERS’  DECLARATORY  STATEMENTS 

Authority:  §§  181.12  to  181.14  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  181.12  Persons  entitled  to  file  de¬ 
claratory  statements;  showing  required; 
fees;  entry,  (a)  Soldiers’  and  sailors’ 
declaratory  statements  may  be  filed  in 
the  land  office  for  the  district  in  which 
the  lands  desired  are  located  by  any  per¬ 
son  entitled  to  the  benefit  of  sections 
2304  and  2307,  Revised  Statutes  (43 
U.  S.  C.  271,  278),  as  explained  above. 
Veterans  of  the  Civil  War,  the  Spanish 
War,  or  the  Philippine  insurrection  may 
file  declaratory  statements  of  this  char¬ 
acter,  either  in  person  or  through  an 
agent  acting  under  power  of  attorney, 
but  the  entry  must  be  made  in  person 
and  not  through  an  agent  within  6 
months  from  the  filing  of  the  declaratory 
statement,  and  residence  must  also  be 
established  within  that  time.  Veterans 
of  the  World  War  may  file  such  declara¬ 
tory  statements  in  person,  but  not 
through  agent. 

(1)  The  party  entitled  to  file  a  de¬ 
claratory  statement  may  make  entry  in 
person  without  filing  a  declaratory  state¬ 
ment  if  he  so  desires. 

(2)  The  soldier’s  declaratory  state¬ 
ment,  if  filed  in  person,  must  be  accom¬ 
panied  by  the  prescribed  evidence  of 
military  service  and  the  statement  of  the 
person  filing  the  same,  giving  his  res¬ 
idence  and  post-office  address,  and  set¬ 
ting  forth  that  the  claim  is  made  for  his 
exclusive  use  and  benefit  for  the  purpose 
of  actual  settlement  and  cultivation,  and 
not,  either  directly  or  indirectly,  for  the 
use  or  benefit  of  any  other  person;  that 
he  has  not  theretofore  made  a  homestead 
entry  or  filed  a  declaratory  statement 
under  the  homestead  law  (or  if  he  has 
done  so,  he  must  show  his  qualifications 
to  make  a  second  or  additional  home¬ 
stead  entry) ;  that  he  is  not  the  pro¬ 
prietor  of  more  than  160  acres  of  land 
in  any  State  or  Territory;  and  that  since 
August  30,  1890,  he  has  not  entered  or 
acquired  title  under  the  agricultural  land 
laws  of  the  United  States,  nor  is  he 
claiming  under  said  laws  a  quantity  of 
land  which  with  the  tracts  applied  for 
would  make  more  than  320  acres,  or,  in 
the  case  of  a  claim  under  the  enlarged 
homestead  laws,  480  acres. 

(b)  In  case  of  filing  a  soldier’s  declar¬ 
atory  statement  by  agent,  the  statement 


must  further  declare  the  name  and  au¬ 
thority  of  the  agent  and  the  date  of  the 
power  of  attorney  or  other  instrument 
creating  the  agency,  adding  that  the 
name  of  the  agent  was  inserted  therein 
before  its  execution.  It  should  also  state 
in  terms  that  the  agent  has  no  right  or 
interest,  direct  or  indirect,  in  the  filing 
of  such  a  declaratory  statement. 

(1)  The  agent  must  file  (in  addition 
to  his  power  of  attorney)  his  own  state¬ 
ment  to  the  effect  that  he  has  no  inter¬ 
est;  either  present  or  prospective,  direct 
or  indirect,  in  the  claims;  that  the  same 
is  filed  for  the  sole  benefit  of  the  soldier, 
and  that  no  arrangement  has  been  made 
whereby  said  agent  has  been  empowered 
at  any  future  time  to  sell  or  relinquish 
such  claim,  either  as  agent  or  by  filing 
an  original  relinquishment  of  the  claim¬ 
ant. 

(c)  Where  a  soldier’s  declaratory 
statement  is  filed  in  person,  the  state¬ 
ment  of  the  soldier  or  sailor  must  be 
signed  by  him  in  the  land  district  in 
which  the  land  lies,  and  show  that  it 
was  so  signed.  Where  a  declaratory 
statement  is  filed  by  an  agent,  the  agent’s 
statement  must  be  signed  by  him  in  the 
land  district  and  show  that  it  was  so 
signed,  but  the  soldier’s  statement  may 
be  signed  anywhere. 

The  fee  to  be  paid  to  the  manager  of 
the  land  office  where  the  declaratory 
statement  is  filed  is  $2,  except  in  the 
Pacific  States,  where  it  is  $3. 

(d)  A  homestead  entry  under  a  de¬ 
claratory  statement  can  not  be  made 
through  an  agent,  and  the  entry  must 
be  made  and  settlement  on  the  land 
commenced  within  6  months  after  the 
filing  of  the  declaratory  statement.  Res¬ 
idence,  cultivation,  and  improvements 
must  be  shown  to  the  same  extent  as 
though  no  declaratory  statement  had 
been  filed. 

§  181.13  Segregative  effect  of  declara¬ 
tory  statement.  The  filing  of  a  declara¬ 
tory  statement  will  not  be  held  to  bar 
the  admission  of  filings  and  entries  by 
others,  but  any  person  making  entry  or 
claim  during  the  period  allowed  by  law 
for  the  entry  of  the  soldier  will  do  so  sub¬ 
ject  to  his  right;  and  the  soldier’s  appli¬ 
cation,  when  offered  within  such  time, 
will  be  allowed  as  a  matter  of  right,  and 
the  intervening  claimant  will  be  notified 
and  afforded  an  opportunity  to  be  heard. 

§  181.14  Filing  of  statement  exhausts 
homestead  right.  A  soldier  will  be  held 
to  have  exhausted  his  homestead  right 
by  the  filing  of  his  declaratory  statement, 
it  being  manifest  that  the  right  to  file 
is  a  privilege  granted  to  soldiers  in  addi¬ 
tion  to  the  ordinary  privilege  only  in  the 
matter  of  giving  them  power  to  hold 
their  claims  for  6  months  after  selection 
before  entry,  but  is  not  a  license  to  aban¬ 
don  such  selection  with  the  right  there¬ 
after  to  make  a  regular  homestead  entry 
independently  of  such  filing.  This  is 
clear  from  the  statutory  language.  Sec¬ 
tion  2304,  Revised  Statutes  (43  U.  S.  C. 
271) ,  provides:  “A  settler  shall  be  allowed 
6  months  after  locating  his  homestead 
and  filing  his  declaratory  statement  in 
which  to  make  entry  and  commence  his 
settlement  and  improvement”;  and  sec¬ 
tion  2309,  Revised  Statutes  (43  U.  S.  C. 
277),  requires  him  “in  person”  to  “make 
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his  actual  entry,  commence  settlement, 
and  improvement  on  the  same,  and 
thereafter  fulfill  all  the  requirements  of 
the  law.”  These  must  be  done  on  the 
same  lands  selected  and  located  by  the 
filing.  ^ 

SPECIAL  PRIVILEGES  ACCORDED  VETERANS  OP 
WORLD  WAR  I 

§  181.15  Leaves  of  absence  for  hospi¬ 
talization  or  vocational  training.  The 
act  of  September  29,  1919  (41  Stat.  288), 
as  amended  by  section  2  of  the  act  of 
April  6,  1922  (42  Stat.  491;  43  U.  S.  C. 
233),  grants  to  ex-service  men  of  World 
War  I  who  made  or  may  make  entry 
under  the  homestead  laws  or  who  initiate 
valid  homestead  claim  by  settlement  or 
application,  and  thereafter  enter  upon  a 
course  of  training  under  the  Vocational 
Rehabilitation  Aet  or  are  furnished  hos¬ 
pital  treatment  by  the  Government  for 
wounds  received  or  disabilities  incurred 
in  line  of  duty,  a  leave  of  absence  from 
the  homestead  for  the  purpose  of  taking 
such  course,  or  to  receive  hospital  treat¬ 
ment  by  the  Government,  and  allows  the 
time  while  so  engaged  to  be  credited  as 
constructive  residence  upon  and  culti¬ 
vation  of  the  homestead,  subject  to  the 
condition  that  before  title  by  patent  may 
be  granted  the  claimant  shall  have  re¬ 
sided  upon,  improved,  and  cultivated  the 
homestead  for  a  period  of  at  least  1  year. 
A  person  who  is  entitled  to  the  benefits 
of  this  act  should  forward  to  the  land 
office  notice  of  his  absence  from  the 
land  and  of  the  fact  that  he  has  been 
admitted  to  take  a  course  of  vocational 
training  under  the  act  of  June  27,  1918 
(40  Stat.  617),  or  that  he  is  receiving 
hospital  treatment  by  the  Government, 
together  with  a  certificate  to  that  fact 
by  the  proper  official.  He  should  also 
file  notice  of  his  return  to  the  land  so 
that  the  manager  may  make  due  nota¬ 
tion  on  his  records. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

CREDIT  ALLOWED  TOR  SERVICE  IN 
INDIAN  WARS 

Authority:  if  181.18  and  181.19  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  181.18  Veterans  entitled  to  credit; 
shouting  required,  (a)  The  act  of  April 
7.  1930  (46  Stat.  144;  43  U.  S.  C.  243), 
al low’s  those  persons  who  come  within 
the  provisions  of  the  act  of  March  3, 
1927  (44  Stat.  1361;  38  U.  S.  C.  381,  381a- 
381d) ,  granting  pensions  to  certain  sol¬ 
diers  who  served  in  the  Indian  wars  from 
1817  to  1898,  to  deduct  the  period  of  their 
established  military  service  in  the  Indian 
wars  from  the  period  of  compliance  with 
the  requirements  of  the  homestead  law 
ordinarily  required  or  to  deduct  the  full 
term  of  enlistment  if  discharged  on  ac¬ 
count  of  wounds  received  or  disabilities 
incurred  in  line  of  duty;  subject,  how¬ 
ever,  to  the  condition  that  no  patent 
shall  issue  to  any  such  entryman  who 
has  not  resided  upon,  improved,  and 
cultivated  his  homestead  for  a  period  of 
at  least  1  year. 

(b)  It  must  be  established  that  there 
was  at  least  30  days  service  in  some  mili¬ 
tary  organization  between  January  1, 
1817,  and  December  31,  1898,  inclusive, 
and  it  is  immaterial  whether  or  not  the 
person  was  regularly  mustered  into  the 


service  of  the  United  States,  if  the  sendee 
was  under  authority  or  by  the  approval 
of  the  United  States  or  any  State  or 
Territory  in  any  Indian  war  or  cam¬ 
paign,  or  in  connection  with  or  in  the 
zone  of  any  active  Indian  hostilities  in 
any  States  or  Territories  of  the  United 
States. 

(c)  The  homesteader  should  furnish 
in  support  of  his  claim  for  credit  for 
military  service,  a  certified  copy  of  his 
certificate  of  discharge  or,  where  same 
is  not  possible,  his  statement,  corrobo¬ 
rated  as  far  as  possible,  giving  all  data 
available  regarding  his  military  service 
which  will  be  of  aid  in  establishing  the 
same. 

(d)  Prom  sueh  data  the  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment  will  ascertain  whether  the  Veter¬ 
ans’  Administration  has,  in  connection 
with  a  claim  for  pension  under  the  act 
of  March  3,  1927,  adjudicated  the  matter 
of  military  service  and  if  so  the  finding 
of  the  said  administration  will  be  binding 
upon  and  accepted  by  the  officer.  Where 
there  is  no  data  on  file,  nor  any  adjudi¬ 
cation  on  the  point  of  military  service  by 
the  Veterans’  Administration,  the  officer 
will  endeavor  to  secure  a  verification 
thereof  by  reports  from  the  records  of 
the  Department  of  the  Army,  where 
there  are  such  records,  or  by  reports 
from  the  records  of  the  General  Account¬ 
ing  Office  showing  payment  by  the 
United  States.  Where  there  is  no  regu¬ 
lar  enlistment  or  muster  into  the  United 
States  military  service,  or  when  there  is 
no  record  of  service  or  payment  for  same 
by  satisfactory  evidence  from  the  muster 
rolls  on  file  in  the  several  States  or  Terri¬ 
torial  archives,  or  where  no  record  of 
service  has  been  made  in  the  Depatment 
of  the  Army  or  the  General  Accounting 
Office  and  there  is  no  muster  roll  or  pay 
roll  on  file  in  the  several  States  or  Terri¬ 
torial  archives  showing  service  of  the  ap¬ 
plicant,  or  when  same  has  been  destroyed 
by  fire  or  otherwise  lost,  or  where  there 
are  muster  rolls  or  pay  rolls  on  file  in  the 
several  States  or  Territorial  archives  but 
applicant’s  name  does  not  appear  there¬ 
on,  the  homesteader  may  make  proof  of 
such  military  service  by  furnishing 
through  the  authorized  officer  evidence 
satisfactory  to  the  Veterans’  Adminis¬ 
tration. 

Cross  Reference:  For  Veterans’  Adminis¬ 
tration,  see  38  CFR  Chapter  I. 

§  181.19  Unmarried  widow  or  minor 
children  entitled  to  credit;  showing  re¬ 
quired.  (a)  The  act  of  March  3, 1933  (47 
Stat.  1424;  43  U.  S.  C.  243a),  extends  the 
benefits  of  the  act  of  April  7,  1930  (46 
Stat.  144;  43  U.  S.  C.  243),  explained  in 
§  181.18  to  the  unmarried  widow  of  a 
soldier  who  served  in  an  Indian  War 
mentioned  in  said  act  of  April  7,  1930, 
and  who  died  possessed  of  a  homestead 
right  or  who  may  be  considered  as  re¬ 
stored  to  such  right  under  existing  laws. 
If  such  widow  shows  her  qualifications 
and  makes  her  homestead  entry,  in  per¬ 
fecting  title  to  the  land  included  therein 
she  may  deduct  the  period  of  her  de¬ 
ceased  husband’s  military  service  from 
the  3  years’  residence  required,  subject 
to  compliance  with  the  requirements  of 
the  law  for  at  least  1  year. 


<b)  TTie  widow  must  make  the  same 
showing  to  establish  evidence  of  the  mill, 
tary  service  as  the  husband  would  hare 
been  required  to  make  had  he  become  a 
homestead  applicant  for  public  land 
Therefore  evidence  of  military  service 
must  be  furnished  as  explained  in  §  I81.ig 
and  in  addition  the  widow  must  file  * 
statement  showing  that  she  is  the  sol- 
dier’s  unmarried  widow  and  that  at  the 
time  of  his  death  he  was  possessed  of  the 
right  to  make  a  homestead  entry  or  that 
the  existing  laws  may  be  invoked  to  re¬ 
store  such  right.  If  he  ever  made  a 
homestead  entry  data  sufficient  to  enable 
the  authorized  officer  to  identify  the 
same  must  be  furnished. 

(c)  If  such  widow  makes  a  homestead 
entry  and  dies  prior  to  perfection  of  the 
title  to  the  land  included  therein,  leaving 
only  a  minor  child  or  children,  patents 
will  issue  to  such  minor  child  or  children 
upon  proof  of  her  death  and  of  the  mi¬ 
nority  of  the  child  or  children,  without 
further  showing  of  compliance  with  law, 
but  publication  and  posting  of  notice  of 
intention  to  submit  proof  must  be  had 
and  evidence  thereof  filed  in  support  of 
the  request  for  the  issuance  of  the  patent 
to  the  child  or  children  of  such  deceased 
homesteader. 

RIGHTS  OF  PUBLIC  LAND  CLAIMANTS  UNDBi 

THE  SOLDIERS’  AND  SAILORS’  CIVIL  RELIE? 

ACT  OF  1940 

Authority:  §§  181.20  to  181.34  issued  under 
sec.  507.  54  Stat.  1188;  50  U.  S.  C.,  App.,  Ml 

§  181.20  Statutory  authority;  duration 
of  act.'  The  act  of  October  17,  1940 
(54  Stat.  1178),  known  as  the  "Soldiers’ 
and  Sailors’  Civil  Relief  Act  of  1940," 
extends  relief  and  benefits  to  persons  in 
the  military  service,  including  those  set 
forth  in  §§  181.21-181.34.  Section  604  of 
the  act  provides  that  the  act  shall  re¬ 
main  in  force  until  May  15, 1945,  but  that 
should  the  United  States  be  then  engaged 
in  a  war,  the  act  shall  remain  in  force 
until  such  war  is  terminated  by  a  treaty 
of  peace  proclaimed  by  the  President  and 
for  6  months  thereafter.  It  also  pro¬ 
vides  that  wherever  under  any  section 
or  provision  of  the  act  a  proceeding, 
remedy,  privilege,  stay,  limitation,  ac¬ 
counting,  or  other  transaction  has  been 
authorized  or  provided  with  respect  to 
military  service  performed  prior  to  the 
date  therein  fixed  for  the  termination 
of  the  act,  such  section  or  provision 
shall  be  deemed  to  continue  in  full  force 
and  effect  so  long  as  may  be  necessary 
to  the  exercise  or  enjoyment  of  such 
proceeding,  remedy,  privilege,  stay,  limi¬ 
tation,  accounting,  or  other  transaction. 

§  181.21  Definitions.  The  following 
definitions,  contained  in  section  101  of 
the  Soldiers’  and  Sailors’  Civil  Relief  Act 
of  1940,  are  adopted  as  definitions  for  the 
purpose  of  §§  181.20-181.34: 

(a)  The  term  "persons  in  the  military 
service”  shall  include  the  following  per¬ 
sons  and  no  others:  All  members  of  the 

•  By  section  14  of  the  act  of  June  24,  1948 
(62  Stat.  623),  as  amended  (50  U.  S.  C.  App- 
Sup.  464)  all  of  the  provisions  of  the  Soldiers 
and  Sailors’  Civil  Relief  Act  of  1940  were 
continued  in  effect  untjl  “repealed  or  other¬ 
wise  terminated  by  subsequent  act  ot  the 
Congress.” 
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Army  of  the  United  States,  the  United 
States  Navy,  the  Marine  Corps,  the  Coast 
Guard,  and  all  officers  of  the  Public 
Health  Service  detailed  by  proper  au¬ 
thority  for  duty  either  with  the  Army  or 
the  Navy. 

(b)  The  term  “military  service”  shall 
signify  Federal  service  on  active  duty 
with  any  branch  of  service  above  re¬ 
ferred  to  as  well  as  training  or  educa¬ 
tion  under  the  supervision  of  the  United 
States  preliminary  to  induction  into 
the  military  service  and  shall  include  the 
period  during  which  a  person  in  military 
service  is  absent  from  duty  on  account 
of  sickness,  wounds,  leave,  or  other  law¬ 
ful  cause. 

(c)  The  term  “period  of  military  serv¬ 
ice"  and  equivalent  terms,  shall  include 
the  time  between  the  following  dates: 
For  persons  in  the  active  service  on  Oc¬ 
tober  17,  1940,  it  shall  begin  with  that 
date;  for  persons  entering  the  active 
service  after  the  date  mentioned,  it  shall 
begin  with  the  date  of  entering  the  ac¬ 
tive  service.  It  shall  terminate  with  the 
date  of  discharge  from  active  service  or 
death  while  in  the  service,  but  in  no  case 
later  than  the  date  when  the  Soldiers’ 
and  Sailors’  Civil  Relief  Act  of  1940 
ceases  to  be  in  force. 

§  181.22  Claims  protected  from  for¬ 
feiture.  No  right  to  any  public  land 
owned  or  controlled  by  the  United  States, 
initiated  or  acquired  under  any  laws  of 
the  United  States,  including  the  general 
mining  and  mineral  leasing  laws,  by  any 
person  prior  to  entering  the  military 
service  will  during  the  period  of  such 
service  be  forfeited  or  prejudiced  by  rea¬ 
son  of  his  absence  from  the  land  or  his 
failure  to  perform  any  work  or  make  any 
improvements  thereon,  or  for  failure  to 
do  any  other  act  required  by  or  under 
such  laws. 

$  181.23  Rights  not  affected.  No 
public  land  claimant  in  the  military  serv¬ 
ice  will  be  denied  the  right  to  take  any 
action  during  his  period  of  service  which 
may  be  authorized  by  law  or  the  regula¬ 
tions  of  the  Department  of  the  Interior 
for  the  perfection,  defense,  or  further 
assertion  of  rights  initiated  or  acquired 
prior  to  the  date  of  entering  the  military 
service. 

§  181.24  Notice  of  military  service. 
The  claimant  must  give  notice  of  his  mil¬ 
itary  service  on  Form  4-975,*  which  is 
made  a  part  of  §§  181.20-181.34,  or  Its 
substantial  equivalent,  to  the  proper  land 
office  in  the  State  or  Territory,  or  for 
notice  concerning  lands  in  a  State  in 
which  there  is  no  land  office  to  the  Bu¬ 
reau  of  Land  Management,  Washington 
25,  D.  C„  except  that  the  applications  for 
lands  in  North  or  South  Dakota  to  the 
land  office  at  Billings,  Montana;  for 
lands  in  Nebraska  or  Kansas  to  the  land 
office  at  Cheyenne,  Wyoming;  and  for 
lands  in  Oklahoma,  to  the  land  office  at 
Santa  Fe,  New  Mexico,  on  or  before  April 
1941,  or  within  6  months  after  his 
entrance  into  the  military  service,  in 
order  to  obtain  the  relief  and  benefits 
extended  by  the  Soldiers’  and  Sailors’ 
Civil  Relief  Act  of  1940,  in  connection 

’Piled  with  the  Federal  Register  Division  as 
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with  an  application,  entry,  lease,  permit 
or  license,  or  settlement  or  other  right  or 
claim  initiated  or  acquired  under  the 
public  land  laws  prior  to  entering  the 
military  service  (except  a  mining  loca¬ 
tion)  .  The  notice  should  be  sent  by  reg¬ 
istered  mail,  unless  it  is  filed  in  the 
proper  office  personally,  by  the  claimant 
or  his  agent.  The  holder  of  a  mining 
location  must  give  notice  of  his  military 
service  before  the  close  of  the  assessment 
year,  which  ends  at  noon  of  July  1  of  each 
year,  in  accordance  with  §  181.29  (b). 

§  181.25  Execution  of  affidavits.  A 
person  in  the  military  service  may  exe¬ 
cute  any  affidavit  or  submit  any  proof 
required  by  law  or  the  regulations  of  the 
Bureau  of  Land  Management,  in  connec¬ 
tion  with  the  entry,  perfection,  defense, 
or  further  assertion  of  any  rights  initi¬ 
ated  or  acquired  prior  to  entering  such 
service,  before  the  officer  in  immediate 
command  and  holding  a  commission  in 
the  branch  of  the  service  in  which  he  is 
engaged.  Such  affidavit  will  be  as  bind¬ 
ing  in  law,  and  with  like  penalties,  as  if 
taken  before  a  manager  of  a  land  office. 

§  181.26  Rights  of  minors.  Any  per¬ 
son  under  21  years  of  age  who  serves  in 
the  military  service  while  the  Soldiers’ 
and  Sailors’  Civil  Relief  Act  of  1940  re¬ 
mains  in  force,  will  be  entitled  to  the 
same  rights  under  the  laws  relating  to 
lands  owned  or  controlled  by  the  United 
States,  including  the  mining  and  mineral 
leasing  laws,  as  those  over  21  possess 
under  such  laws.  Any  requirement  as  to 
the  establishment  of  residence  within  a 
limited  time  will  be  suspended  as  to  en¬ 
try  by  such  person  until  6  months  after 
his  discharge  from  the  military  service. 
An  application  for  entry  by  such  person 
need  not  be  under  oath  but  must  be 
signed  by  him. 

§  181.27  Homesteads.  Homestead 
claimants  are  entitled  to  the  following 
relief  and  benefits,  in  addition  to  the 
protection  of  their  claims  from  forfeiture, 
as  provided  in  §  181.22: 

(a)  Credit  for  military  service.  Any 
person  having  a  valid  homestead  settle¬ 
ment  claim,  or  any  person  who  has  made 
homestead  application  for  public  lands 
which  is  allowed  after  the  date  of  the 
filing  thereof,  or  any  homestead  entry- 
man  whose  application  has  been  allowed, 
who  after  such  settlement,  application  or 
entry  enters  the  military  service,  is  en¬ 
titled,  in  the  administration  of  the  home¬ 
stead  laws,  to  have  his  military  service 
construed  to  be  equivalent  to  residence 
and  cultivation  upon  the  tract  settled 
upon  or  entered,  for  the  period  of  such 
service.  Moreover,  if  he  is  discharged 
on  account  of  wounds  received  or  dis¬ 
ability  incurred  in  the  line  of  duty,  the 
term  of  his  enlistment  and  any  period  of 
hospitalization  due  to  such  wounds  or 
disability  will  be  deducted  from  the  re¬ 
quired  length  of  residence,  without  ref¬ 
erence  to  the  time  of  actual  service.  No 
patent  will  issue,  however,  until  he  has 
resided  upon,  improved  and  cultivated 
his  homestead  for  a  period  of  at  least  1 
year.  He  will  be  entitled  during  each 
year’s  required  residence  to  a  5  months’ 
leave  of  absence,  in  like  manner  as  any 
other  homesteader.  In  order  to  obtain 
the  credit  mentioned,  notice  of  military 


service  must  be  given  in  accordance  with 
§  181.24. 

(b)  Credit  for  physical  disabilities  due 
to  military  service.  Any  person  entitled 
to  credit  for  military  service  who  is  hon¬ 
orably  discharged  and  because  of  phys¬ 
ical  incapacity  due  to  such  service  is  un¬ 
able  to  return  to  the  land,  may  make 
proof,  regardless  of  whether  or  not  1 
year’s  residence,  improvements,  and  cul¬ 
tivation  have  been  had,  without  further 
residence,  improvements,  or  cultivation, 
at  such  time  and  place  as  the  manager 
of  the  proper  land  office  may  authorize, 
and  receive  a  patent  to  the  land  entered. 

(c)  Farm  labor  by  homesteader  during 
war.  (1)  During  the  pendency  of  any 
war  in  which  the  United  States  may  be 
engaged  while  the  Soldiers’  and  Sailors’ 
Civil  Relief  Act  of  1940  remains  in  force, 
any  homestead  entryman  will  be  entitled 
to  a  leave  of  absence  from  his  entry  for 
the  purpose  of  performing  farm  labor. 
The  act  does  not  authorize  such  leave 
of  absence,  if  the  United  States  does  not 
engage  in  war.  The  time  actually  spent 
in  farm  labor  will  be  counted  as  con¬ 
structive  residence,  if  within  15  days 
after  leaving  his  entry  to  engage  in  such 
labor  the  entryman  files  in  the  proper 
land  office  a  notice  of  absence  from  the 
land,  and  if  at  the  expiration  of  the 
calendar  year  the  entryman  files  in  the 
proper  office  a  written  statement  cor¬ 
roborated  by  two  witnesses  giving  the 
date  or  dates  when  he  left  the  entry, 
the  date  or  dates  of  his  return,  and  the 
place  where  and  the  person  for  whom 
he  was  engaged  in  farm  labor  during 
the  period  or  periods  of  his  absence. 

(2)  The  provisions  in  subparagraph 
(1)  of  this  paragraph  will  not  excuse 
any  homestead  entryman  from  making 
improvements  or  performing  the  culti¬ 
vation  upon  his  entry  required  by  law, 
and  they  will  apply  only  to  persons  whose 
applications  were  allowed  or  filed  prior 
to  October  17,  1940. 

(d)  Widow,  heirs,  and  minor  children 
of  homesteader.  If  any  person  having 
a  valid  settlement  claim  or  a  pending 
or  allowed  homestead  application  dies 
while  in  the  military  service  or  as  a 
result  of  such  service  his  widow,  if  un¬ 
married,  or  in  the  case  of  her  marriage 
or  death,  his  minor  children  or  his  or 
their  legal  representatives,  may  submit 
final  proof  without  showing  further  resi¬ 
dence,  cultivation  or  improvements.  If 
the  deceased  claimant  had  a  valid  home¬ 
stead  settlement  claim  for  which  appli¬ 
cation  had  not  been  filed,  a  homestead 
application  based  thereon  must  be  pre¬ 
sented.  If  the  claim  is  on  unsurveyed 
land,  a  homestead  application  can  not  be 
presented  until  the  land  has  been  sur¬ 
veyed.  In  such  case,  request  for  survey 
should  be  made  as  promptly  as  possible, 
accompanied  by  a  duly  corroborated 
statement  showing  when  the  settlement 
claim  was  made,  the  periods  during  which 
deceased  claimant  resided  upon  and  cul¬ 
tivated  the  land,  and  the  facts  as  to  his 
military  service.  The  death  of  the  claim¬ 
ant  while  in  the  military  service  or  as  a 
result  of  such  service  will  be  construed 
to  be  equivalent  to  a  performance  of  all 
requirements  as  to  residence  and  culti¬ 
vation  upon  the  homestead  claim.  Upon 

_  the  submission  of  satisfactory  proof. 
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patent  wil  be  issued  to  the  person  or 
persons  entitled  thereto. 

(e)  Contest  of  homestead.  (1)  On 
and  after  October  17,  1940,  and  as  long 
as  the  Soldiers’  and  Sailors’  Civil  Relief 
Act  of  1940  remains  in  force,  no  appli¬ 
cation  to  contest  a  homestead  entry 
made  or  applied  for  prior  to  the  entrance 
of  the  entryman  into  the  military  serv¬ 
ice,  will  be  allowed,  or  adverse  proceed¬ 
ings  against  such  entry  ordered,  on  the 
ground  of  abandonment,  unless  there  is 
an  allegation  therein  that  the  entryman ’s 
alleged  absence  from  the  land  was  not 
due  to  his  military  service.  No  allegation 
of  abandonment  will  be  sustained  against 
a  homestead  settler  or  entryman  in  con¬ 
nection  with  such  contest,  unless  it  is 
proved  at  the  hearing,  if  one  be  had,  that 
the  claimant’s  alleged  absence  from  the 
land  was  not  due  to  such  military  service. 

(2)  The  manager  will  reject  an  appli¬ 
cation  to  contest  a  homestead  entry  on 
the  charge  of  abandonment,  if  he  finds 
that  it  was  filed  during  the  period  of  the 
entryman’s  military  service,  or  during 
any  period  of  hospitalization  of  the 
claimant  because  of  wounds  received  or 
disability  incurred  in  the  line  of  duty. 
If  any  charge  other  than  or  in  addition 
to  abandonment  is  made,  or  if  the  claim¬ 
ant  enters  the  military  service  or  is  hos¬ 
pitalized  after  the  contest  application  is 
filed,  the  proceedings  will  be  suspended 
for  the  period  of  such  service  or  hospital¬ 
ization. 

§  181.28  Desert-land  entries.  Desert- 
land  claimants  are  entitled  to  the  follow¬ 
ing  relief  and  benefits,  in  addition  to  the 
protection  of  their  claims  from  forfei¬ 
ture,  as  provided  in  §  181.22: 

(a)  Credit  for  military  service.  No 
desert-land  entry  made  or  held  under 
the  desert-land  laws  prior  to  the  entrance 
of  the  entryman  or  his  successor  in  in¬ 
terest  into  the  military  service,  will  be 
subject  to  contest  or  cancellation  for 
failure  to  make  or  expend  the  sum  of 
$1  per  acre  per  year  in  improvements 
on  the  land  or  to  effect  the  reclamation 
of  the  claim  during  the  period  the  entry- 
man  or  his  successor  in  interest  is  en¬ 
gaged  in  the  military  service  or  during 
a  period  of  6  months  thereafter  or  dur¬ 
ing  any  period  of  hospitalization  because 
of  wounds  or  disability  incurred  in  the 
line  of  duty.  The  time  within  which 
such  entryman  or  claimant  is  required  to 
make  such  expenditures  and  effect 
reclamation  of  the  land  will  be  exclusive 
of  his  period  of  service  and  the  6- 
months’  period  and  any  such  period  of 
hospitalization.  In  order  to  obtain  the 
benefits  mentioned,  notice  of  military 
service  must  be  given  in  accordance  with 
§  181.24. 

(b)  Credit  lor  physical  incapacities  due 
to  military  service.  Any  person  who  is 
entitled  to  credit  for  military  service  who 
is  honorably  discharged  and  because  of 
physical  incapacities  due  to  his  military 
service  and  who  is  unable  to  accomplish 
reclamation  of  and  payment  for  the 
land,  may  make  proof  without  further 
reclamation  or  payment  and  receive 
patent  for  the  land  entered  or  claimed. 

(c)  Contest  of  desert-land  entry.  (1) 
On  and  after  October  17,  1940,  and  as 
long  as  the  Soldiers’  and  Sailors’  Civil 


Relief  Act  of  1940  remains  in  force,  no 
application  to  contest  a  desert-land  entry 
made  or  applied  for  prior  to  the  entrance 
of  th^  claimant  into  the  military  service 
will  be  allowed,  or  adverse  proceedings 
against  such  entry  ordered,  for  failure 
of  the  claimant  to  make  or  expend  the 
sum  of  $1  per  acre  per  year  in  improve¬ 
ments  upon  the  claim,  or  to  effect  the 
reclamation  of  the  claim  during  the 
period  the  entryman  or  his  successor  in 
interest  is  engaged  in  the  military  service, 
or  during  a  period  of  6  months  thereafter, 
or  during  any  period  of  hospitalization 
because  of  wounds  or  disability  incurred 
in  the  line  of  duty,  unless  there  is  an 
allegation  therein  that  the  alleged  default 
did  not  occur  during  such  military  service 
or  hospitalization.  No  allegation  of  such 
default  will  be  sustained  against  a  desert- 
land  claimant  in  connection  with  such 
contest  unless  it  is  proved  at  the  hearing, 
if  one  be  had,  that  the  alleged  default  did 
not  occur  during  such  military  service  or 
hospitalization,  as  indicated. 

(2)  Any  contest  proceedings  involving 
a  desert-land  entry,  brought  either  before 
or  after  the  claimant  enters  the  military 
service,  will  be  suspended  for  the  period 
of  such  service  and  for  6  months  there¬ 
after,  and  during  any  period  of  hospitali¬ 
zation  of  the  claimant  because  of  wounds 
or  disability  incurred  in  the  line  of  duty. 

§  181.29  Mining  claims.  The  relief 
and  benefits  extended  because  of  military 
service  and  the  requirement  as  to  notice 
of  such  service,  made  by  section  505  of 
the  Soldiers’  and  Sailors’  Civil  Relief  Act 
of  1940,  in  connection  with  mining  claims, 
are  as  follows: 

(a)  Claims  protected  from  forfeiture. 
The  provisions  of  section  2324  of  the 
Revised  Statutes,  which  require  that  on 
each  mining  claim  located  after  May  10, 
1872,  and  until  patent  has  been  issued 
therefor,  not  less  than  $100  worth  of 
labor  shall  be  performed  or  improvements 
made  during  each  year,  will  not  apply 
during  the  period  of  the  claimant’s  mili¬ 
tary  service,  or  until  6  months  after  the 
termination  of  such  service,  or  during 
any  period  of  hospitalization  because  of 
wounds  or  disability  incurred  in  the  line 
of  duty,  to  claims  or  interests  in  claims 
which  are  owned  by  such  person  and 
which  have  been  regularly  located  and 
recorded.  No  mining  claim  nor  any  in¬ 
terest  in  a  claim  which  is  owned  by  such 
a  person  and  which  has  been  regularly 
located  and  recorded  will  be  subject  to 
forfeiture  for  nonperformance  of  the 
annual  assessment  labor  during  the  pe¬ 
riod  of  such  military  service,  or  until 
6  months  after  the  termination  of  such 
service,  or  of  such  hospitalization. 

(b)  Notice  of  military  service.  The 
holder  of  a  mining  location  who  desires 
to  obtain  the  relief  and  protection  men¬ 
tioned  in  paragraph  (a)  of  this  section, 
must,  before  the  expiration  of  the  assess¬ 
ment  year  during  which  he  enters  the 
military  service,  file  or  cause  to  be  filed 
in  the  county  recording  office  in  which 
the  location  notice  or  certificate  is  re¬ 
corded  a  notice  that  he  has  entered  such 
service  and  that  he  desires  to  hold  the 
mining  claim  under  section  505  of  the 
Soldiers’  and  Sailors’  Civil  Relief  Act  of 
1940.  The  notice  may  be  given  on  Form 


4-975  *  which  is  made  a  part  of  §  §  181 20- 

181.34.4 

§  181.30  Installment  payments  /or 
land,  under  homestead  and  other  entries, 
Where  under  the  law  under  which  a  pai\ 
ticular  entry  was  made,  installment  pay. 
ments  for  the  land  become  due  during 
the  period  of  the  military  service,  suth 
period  will  not  be  considered  a  part  of 
the  aggregate  period  of  time  originally 
allowed  for  the  completion  of  such  pay. 
ments  and  the  time  for  the  making  of  the 
payments  will  be  appropriately  extended. 
Where  the  term  of  the  military  service 
is  1  year  or  less,  the  time  of  payment 
of  each  installment  maturing  during  or 
after  such  term  will  be  extended  for  1 
year;  where  the  term  of  service  is  be¬ 
tween  1  and  2  years,  the  extension  will 
be  for  2  years;  and  similar  extensions 
will  be  granted  for  longer  terms  of  serv¬ 
ice.  The  payment  so  extended  will  be 
due  upon  the  same  day  of  the  year  as  is 
now  required  and  no  interest  will  be 
charged  during  the  period  of  the  sus¬ 
pension. 

§  181.31  Relief  under  leases,  permits, 
licenses,  etc.  (a)  No  mineral  or  grazing 
lease,  or  any  mineral,  timber,  or  other 
permit  or  license,  or  any  application  for 
such  lease,  permit  or  license,  or  any  right 
or  claim  which  has  been  applied  for  or 
acquired  under  the  public  land  laws  by 
any  person  prior  to  entering  the  military 
service,  will,  during  the  period  of  such 
service,  be  forfeited  or  prejudiced  by  rea¬ 
son  of  his  absence  from  the  land  or  his 
failure  to  perform  any  work  or  to  make 
any  improvements  thereon,  or  his  fail¬ 
ure  to  do  any  other  act  required  by  or 
under  such  laws. 

(b)  Where  during  the  period  of  the 
military  service,  the  claimant  or  his  agent 
continues  to  operate  or  to  make  use  of 
the  land  in  accordance  with  the  terms 
of  the  lease,  permit,  or  other  right,  the 
rentals,  royalties,  and  other  obligations 
will  become  due  and  payable  as  pro¬ 
vided  by  such  instrument.  If  in  a  par¬ 
ticular  case  the  ability  of  the  claimant  tc 
make  such  payment  has  been  affected 
materially  by  reason  of  his  military  serv¬ 
ice,  a  showing  of  the  facts  may  be  made 
and  such  relief  as  may  be  deemed  appro¬ 
priate  will  be  granted. 

§  181.32  Suspensions  of  leases,  per- 
mits,  licenses,  etc.  (a)  The  regulations 
in  this  section  for  the  suspension  of 
leases,  permits,  licenses,  etc.  are  based  on 
the  general  protection  accorded  ail 
claims,  contained  In  section  501  of  the 
Soldiers’  and  Sailors’  Civil  Relief  Act  of 
1940,  the  specific  authority  for  the  sus¬ 
pension  of  leases  and  permits  issued  un¬ 
der  the  Federal  mineral  leasing  laws, 
contained  in  section  506  of  the  act,  and 
the  general  authority  conferred  on  the 
Secretary  of  the  Interior,  to  issue  rules  ] 

•Filed  as  a  part  of  the  original  document 

4  If  application  for  patent  to  the  mininj 
claim  has  been  made,  notice  of  the  mUiW 
service  must  also  be  filed  in  the  proper  m* 
trlct  land  office,  or  If  there  is  no  6uch  office 
In  the  State,  it  must  be  filed  in  the  BureW 
of  Land  Management,  in  accordance  witn 
i  181.24. 
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and  regulations,  contained  in  section  507 
of  the  act. 

(b)  Any  person  having  a  mineral  lease 
or  permit,  a  grazing  lease,  or  any  lease, 
permit,  license  or  other  right  involving 
the  public  lands,  under  the  administra¬ 
tion  of  the  Bureau  of  Land  Management, 
including  claims  the  suspension  of  which 
is  not  specifically  authorized  by  any  sec¬ 
tion  of  the  act,  who  enters  the  military 
service  may,  at  his  election,  suspend  all 
operations  under  such  instrument  for  a 
period  of  time  equivalent  to  the  period  of 
his  military  service  and  6  months  there¬ 
after.  The  term  of  the  lease  or  permit 
will  not  run  during  the  period  of  such 
suspension,  no  rentals  or  royalties  for  the 
period  of  the  suspension  will  be  charged, 
and  no  use  of  the  land  during  such  period 
by  the  claimant  or  his  agent  under  such 
instrument  may  be  made. 

(c)  In  order  to  obtain  the  benefits 
mentioned,  notice  of  military  service 
must  be  given  in  accordance  with  §  181.24. 

(d)  The  suspension  of  a  lease,  permit, 
license,  etc.,  will  not  be  construed  to  su¬ 
persede  the  terms  of  any  contract  for 
the  operation  thereof. 

§  181.33  Service  with  allies.  Citizens 
of  the  United  States  who  serve  with  the 
forces  of  any  nation  with  which  the 
United  States  may  be  allied  in  the  prose¬ 
cution  of  any  war  in  which  it  engages 
while  the  Soldiers’  and  Sailors’  Civil  Re¬ 
lief  Act  of  1940  is  in  force,  will  be  entitled 
to  the  relief  and  benefits  afforded  there¬ 
by,  if  such  service  is  similar  to  military 
service  as  defined  in  such  act  and  in 
5181.21,  and  if  they  are  honorably  dis¬ 
charged  and  resume  United  States  citi¬ 
zenship,  or  die  in  the  service  of  the  allied 
forces,  or  as  a  result  of  such  service  (Sec. 
512,  54  Stat.  1190). 

5 181.34  Statutes  superseded;  statute 
repealed.  Section  605  of  the  Soldiers’ 
and  Sailors’  Civil  Relief  Act  of  1940  makes 
the  provisions  of  section  4  of  the  joint 
resolution  approved  August  27,  1940  (54 
Stat.  860) ,  and  the  provisions  of  section 
13  of  the  Selective  Training  and  Service 
Act  of  1940,  inapplicable  to  any  military 
service  performed  after  October  17, 1940. 
Paragraph  3  of  section  503  of  the  act  first 
mentioned  repeals  the  act  of  July  28, 1917 
(40  Stat.  248).* 


•Section  4  of  Public  Resolution  No.  96  of 
August  27,  1940,  extended  the  benefits  of  cer¬ 
tain  provisions  of  the  Soldiers’  and  Sailors’ 
Civil  Relief  Act  of  March  8,  1918  (40  Stat. 
440-448) ,  Including  section  501,  to  all  National 
Guard,  Reserve  and  Retired  Personnel,  or¬ 
dered  into  the  military  service  under  author¬ 
ity  of  its  provisions,  so  long  as  such  personnel 
are  ir  such  service  and  for  60  days  thereafter. 

Section  13  of  the  Selective  Training  and 
Service  Act  of  1940  extended  the  same  bene¬ 
fits  to  persons  who  are  inducted  into  the  land 
or  naval  forces  under  the  authority  of  its  pro- 
fislons  and  to  all  members  of  any  reserve 
component  of  such  forces  then  or  thereafter 
on  active  duty  for  a  period  of  more  than  one 
month. 

The  act  of  July  28.  1917  (40  Stat.  248), 
extended  certain  relief  to  homestead  entry- 
men  or  settlers  who  enter  the  military  or 
naval  service  of  the  United  States  in  time  of 
war.  The  Soldiers’  and  Sailors’  Civil  Relief 
ct  of  1940  extends  substantially  the  same  re¬ 
al  to  those  who  are  entitled  to  its  benefits. 


PUBLIC  LAND  RIGHTS  OP  VETERANS  OF  WORLD 

WAR  n  AND  OF  THE  KOREAN  CONFLICT, 

AND  OF  OTHER  PERSONS  ENTITLED  TO 

CREDIT  FOR  SERVICE  OF  SUCH  VETERANS 

Authority:  §§  181.35  to  181.47  issued  under 
sec.  6.  45  Stat.  1061,  sec.  5,  58  Stat.  748;  43 
U.  S.  C.  617e,  283. 

§  181.35  Statutory  authority,  (a)  The 
act  of  September  27,  1944  (58  Stat.  747; 
43  U.  S.  C.  279-284),  as  amended,  grants 
to  veterans  of  World  War  II  and  of  the 
Korean  conflict,  certain  benefits  in  con¬ 
nection  with  the  public  lands,  in  addition 
to  those  conferred  on  veterans  of  World 
War  II  by  the  Soldiers’  and  Sailors’  Civil 
Relief  Act  of  1940  (54  Stat.  1178,  1186; 
50  U.  S.  C.  App.  560-572),  as  amended, 
and  the  regulations  thereunder,  con¬ 
tained  in  §§  181.20  to  181.34. 

(b)  The  benefits  conferred  by  the  act 
of  1940  in  connection  with  the  public 
lands  relate  for  the  most  part  to  rights 
initiated  or  acquired  under  the  public 
land  laws  prior  to  the  entrance  of  the 
claimant  into  the  military  or  naval  serv¬ 
ice.  The  benefits  granted  by  the  act  of 
1944,  as  amended,  are  set  forth  in  §§ 
181.35  to  181.46. 

§  181.36  Credit  for  military  or  naval 
service  in  connection  with  homestead 
entries  and  home  sites  in  Alaska;  com¬ 
putation  of  service.  (a)  Any  person  who 
has  served  in  the  military  or  naval  forces 
of  the  United  States  for  a  period  of  at 
least  90  days  on  or  after  September  16, 
1940,  and  prior  to  the  termination  of  the 
Korean  conflict  as  determined  by  Presi¬ 
dential  proclamation  or  concurrent  res¬ 
olution  of  the  Congress  and  is  honorably 
discharged  from  the  military  or  naval 
forces,  and  who  subsequent  to  such 
discharge  makes  entry  under  the  gen¬ 
eral  homestead  laws  is  entitled  to  have 
the  period  of  such  service,  not  exceed¬ 
ing  two  years,  construed  to  be  equiv¬ 
alent  to  residence  and  cultivation  upon 
the  land  for  the  same  length  of  time. 
Where  application  is  made  under  the 
Alaska  Home  Site  Act  of  May  26,  1934 
(48  Stat.  869;  48  U.  S.  C.  461),  the  vet¬ 
eran  is  not  required  to  cultivate  the  land 
and  he  may  claim  credit  on  the  period 
of  residence  required  by  that  act  for  the 
period  of  the  military  or  naval  service  in 
like  manner  as  is  provided  in  the  case 
of  homestead  entries.  Any  person  who 
has  served  in  the  military  or  naval  forces 
of  the  United  States  on  or  after  Septem¬ 
ber  16, 1940,  and  prior  to  the  termination 
of  the  Korean  conflict  will  similarly  be 
entitled  to  credit  for  two  years’  service 
without  regard  to  the  actual  length  of 
such  service,  (1)  if  such  person  is  dis¬ 
charged  on  account  of  wounds  received 
or  disability  incurred  between  those 
dates  in  the  line  of  duty,  or  (2)  if  such 
person  is  regularly  discharged  and  sub¬ 
sequently  is  furnished  hospitalization  or 
is  awarded  compensation  by  the  Govern¬ 
ment  on  account  of  such  wounds  or 
disability. 

(b)  In  computing  the  period  of  such 
service,  the  entrance  of  the  veteran  into 
the  service  will  be  considered  as  dating 
from  the  time  of  commencing  active  duty 
with  the  armed  forces  of  the  United 
States.  Service  with  State  troops  or  in 
the  National  Guard  prior  to  the  muster¬ 


ing  of  such  troops  into  the  service  of  the 
United  States  will  not  be  included. 

(c)  An  honorable  discharge  within  the 
meaning  of  the  act  of  September  27, 1944, 
as  amended  shall  mean:  (1)  Separation 
from  the  service  by  means  of  an  honor¬ 
able  discharge,  or  by  the  acceptance  of 
resignation  or  a  discharge  under  honor¬ 
able  conditions;  or  (2)  release  from  ac¬ 
tive  duty  under  honorable  conditions  to 
an  inactive  status  whether  or  not  in  a 
reserve  component,  or  retirement.  Any 
person  who  obtains  an  honorable  dis¬ 
charge  as  herein  defined  shall  be  entitled 
to  the  benefits  of  the  act  of  September 
27,  1944,  even  though  such  person  there¬ 
after  resumes  active  military  duty. 

§  181.37  Evidence  required  of  military 
or  naval  service.  A  person  claiming  the 
benefit  of  military  or  naval  service  must 
file  with  his  application,  if  a  preference 
right  of  entry  is  claimed,  and  with  his 
final  proof,  if  the  entry  or  Alaska  home- 
site  claim  is  not  based  on  a  preference 
right  application,  a  complete  photostatic, 
or  other  copy  (both  sides),  of  his  certifi¬ 
cate  of  honorable  discharge,  or  of  an 
official  document  of  his  respective  branch 
of  the  service  which  shows  clearly  an 
honorable  discharge  as  defined  in  §  181.- 
36,  or  constitutes  evidence  of  other  facts 
upon  which  the  claim  for  preference  is 
based  and  which  shows  clearly  the  pe¬ 
riod  of  service.’ 

§  181.38  Home  sites  in  Alaska  under 
act  of  May  26,  1934.  While  a  veteran 
who  establishes  a  home  site  claim  in 
Alaska  under  the  act  of  May  26,  1934  (48 
Stat.  869;  48  U.  S.  C.  461)  is  not  required 
to  cultivate  the  land,  he  must  as  a  basis 
for  purchase,  reside  upon  the  land  in  a 
habitable  house  for  the  periods  specified 
in  §  181.39.  Credit  may  be  allowed 
for  military  or  naval  service  in  connec¬ 
tion  with  these  claims  as  set  forth  in 
§§  181.40  to  181.43,  relating  to  such  credit 
in  the  case  of  homestead  entries.  In 
order  to  secure  a  preference  right  of 
application  upon  the  opening  or  restora¬ 
tion  of  surveyed  public  land  in  Alaska, 
the  veteran  must  file  an  application  in 
accordance  with  §  64.13  of  this  chapter. 

§  181.  39  Residence  and  cultivation 
required  on  homesteads,  (a)  Before 
satisfactory  final  proof  may  be  sub¬ 
mitted  on  a  homestead  entry,  a  veteran 
will  be  required  to  comply  with  the 
homestead  laws  for  a  period  of  at  least 
one  year  and  for  such  additional  pe¬ 
riod  as,  added  to  the  term  of  the  military 
or  naval  service,  equals  three  years. 
During  this  period  a  veteran  with  19 
months’  or  more  military  service  will  be 
required  to  reside  on  the  land  at  least 
seven  months  during  the  first  entry  year; 
with  more  than  12  and  less  than  19 
months,  he  must  reside  on  the  land 
seven  months  during  the  first  entry  year 
and  such  part  of  the  second  year,  as 
added  to  his  excess  over  12  months’  serv¬ 
ice,  will  equal  seven  months,  and  must 
cultivate  one-sixteenth  of  the  area  the 
second  year;  with  seven  and  not  more 


T 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 
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than  12  months,  he  must  reside  upon  the 
land  seven  months  during  each  of  the 
first  and  second  entry  years,  and  culti¬ 
vate  one-sixteenth  of  the  area  the  sec¬ 
ond  year;  with  90  days  and  less  than 
seven  months,  he  must  reside  upon  the 
land  seven  months  during  each  year  for 
the  first  and  second  years,  and  such  part 
of  the  third  as,  added  to  his  service,  will 
equal  seven  months,  and  cultivate  one- 
sixteenth  of  the  area  the  second  year  and 
one-eighth  the  third  year;  and  with  less 
than  90  days’  service,  will  receive  no 
credit  therefor  in  lieu  of  residence  and 
cultivation.  A  veteran  will  not  be  re¬ 
quired  to  cultivate  the  land  after  he  has 
met  the  requirements  as  set  forth  above : 
Provided,  He  promptly  files  notice  of 
intention  to  submit  proof.  If,  however, 
he  delays  the  submission  of  proof  be¬ 
yond  the  period  for  which  residence  is 
required,  the  cultivation  necessary  dur¬ 
ing  each  annual  cultivable  season  elaps¬ 
ing  or  reached  before  the  submission  of 
proof  must  be  shown.  He  may  apply  for 
and  receive  a  reduction  in  the  area  re¬ 
quired  to  be  cultivated,  the  same  as  other 
entrymen.  In  computing  the  required 
periods  of  residence,  set  forth  above, 
there  has  been  excluded  the  five  months’ 
absence  each  year  from  the  land  which 
may  be  taken  by  a  homestead  entryman 
in  not  more  than  two  periods  during 
each  year  after  establishing  residence, 
by  giving  notice  to  the  manager  as  set 
forth  in  §  166.38  of  this  chapter.  The 
veteran  must  have  a  habitable  house  on 
the  land  at  the  date  of  submitting  home¬ 
stead  proof. 

(b)  As  the  only  requirement  pre¬ 
scribed  by  section  2  of  the  act  of  April 
28.  1904  (33  Stat.  527,  43  U.  S.  C.  213)  as 
amended  by  the  act  of  August  3,  1950  (64 
Stat.  398;  43  U.  S.  C.  Sup.  213)  for  the 
submission  of  final  proof  on  an  additional 
homestead  entry  for  less  than  160  acres 
subject  to  that  section  is  the  cultivation 
of  the  prescribed  area  for  one  year,  as 
set  forth  in  §  166.72  of  this  chapter  (Circ. 
1765,  September  11,  1950),  and  as  sec¬ 
tion  1  of  the  act  of  September  27,  1944 
(58  Stat.  747)  as  amended  by  the 
act  of  May  31,  1947  (61  Stat.  123, 
43  U.  S.  C..  Sup.  in,  279),  granting  to 
veterans  of  World  War  n  credit  for  mili¬ 
tary  or  naval  service  not  exceeding  two 
years  in  connection  with  homestead  en¬ 
tries,  requires  a  veteran  to  meet  the  re¬ 
quirements  of  the  homestead  laws  for  a 
period  of  at  least  one  year,  a  veteran  in 
order  to  submit  satisfactory  final  proof 
on  such  an  additional  homestead  entry 
must  meet  the  requirements  of  cultiva¬ 
tion  for  the  additional  entry  for  a  period 
of  at  least  one  year.  Section  2  of  the 
act  of  April  28,  1904,  as  amended,  re¬ 
quires  that  cultivation  of  the  land  be 
continued  until  final  proof  is  submitted. 
A  qualified  veteran  or  other  person  en¬ 
titled  to  credit  for  military  service  who 
does  not  submit  proof  upon  the  expira¬ 
tion  of  the  one  year  period  may  be  al¬ 
lowed  credit  for  the  period  of  military 
service,  not  exceeding  two  years,  for 
any  subsequent  required  period  of 
cultivation. 

§  181.40  Credit  for  service  of  spouse 
of  homestead  entryman  or  entrywoman. 
When  the  homestead  entry  is  made  by 
a  husband  or  wife  whose  spouse  is  en¬ 


titled  to  service  credit  under  this  part, 
such  credit  will,  with  the  written  consent 
of  the  spouse  entitled  thereto,  be  avail¬ 
able  to  the  husband  or  wife  making  the 
entry,  in  addition  to  any  service  credit 
to  which  he  or  she  individually  may  be 
entitled.  The  total  period  for  which 
service  may  be  allowed  may  not,  however, 
exceed  2  years. 

§  181.41  Homestead  entry  by  surviv¬ 
ing  spouse,  or  minor  orphan  children,  of 
a  deceased  veteran;  evidence  required — 
(a)  Survivors.  The  surviving  spouse  or 
the  minor  children  of  any  person  who 
dies  as  the  result  of  wounds  received  or 
disability  incurred  in  line  of  duty  while 
serving  in  the  military  or  naval  forces 
of  the  United  States  during  the  period 
set  out  in  §  181.36  shall  be  entitled  to 
credit  for  two  years’  residence  and  culti¬ 
vation  on  a  homestead  entry.  The  sur¬ 
viving  spouse  or  the  minor  children  of 
any  person  who  dies  after  performing 
service  that  would  be  a  basis  for  credit 
under  the  provisions  of  §  181.36  shall  be 
eptitled  to 'the  amount  of  credit  which 
would  have  been  allowable  to  such 
person.  The  credit  provided  by  this  sec¬ 
tion  shall  be  available  to  the  surviving 
spouse,  or,  in  the  case  of  the  death  or 
marriage  of  the  surviving  spouse,  to  the 
minor  child  or  children,  upon  application 
therefor  by  a  guardian  duly  appointed 
and  officially  credited  at  the  Department 
of  the  Interior.  If  both  spouses  have 
performed  service  for  which  credit  is 
given,  the  surviving  spouse,  or,  in  the 
case  of  the  death  of  both  spouses,  the 
minor  children,  may  utilize  the  combined 
credit  of  both  spouses.  An  entfy  made 
by  such  surviving  spouse  or  guardian 
shall  be  subject  to  the  requirement  of 
residence  and  other  compliance  with  the 
provisions  of  the  homestead  laws  for  the 
period  for  which  credit  cannot  be 
claimed. 

(b)  Prescribed  evidence.  (1)  In  the 
case  of  a  spouse  of  a  deceased  veteran, 
the  prescribed  evidence  of  military  serv¬ 
ice  of  the  veteran  must  be  furnished  to¬ 
gether  with  a  statement  showing  (i)  the 
facts  as  to  any  homestead  entry  made 
by  him,  (ii)  the  date  of  the  veteran’s 
death,  and  (iii)  that  the  spouse  has  not 
remarried.* 

(2)  Where  a  homestead  entry  is  made 
in  behalf  of  the  minor  child,  or  children, 
of  a  veteran,  in  addition  to  the  prescribed 
evidence  of  military  service  of  the  vet¬ 
eran,  satisfactory  evidence  must  be  fur¬ 
nished  showing  (i)  the  facts  as  to  any 
homestead  entry  made  by  the  veteran, 
(ii)  the  death  of  the  veteran  and  the 
death  or  remarriage  of  the  other  parent, 
and  (iii)  the  name,  address,  and  age  of 
each  such  minor.  Evidence  of  death 
may  be  the  testimony  of  two  witnesses 
or  a  physician’s  certificate.  Evidence  of 
marriage  may  be  a  certified  copy  of  the 
marriage  certificate  or  the  record  of 
same,  or  testimony  of  two  witnesses  to 
the  marriage  ceremony. 

§  181.42  Rights  of  minor  orphan  chil¬ 
dren,  or  widow,  or  heirs  or  devisees  of 
deceased  veteran,  (a)  Upon  the  death 
of  a  veteran  entitled  to  claim  credit  for 
military  or  naval  service  as  set  forth  in 
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8  181.36,  his  rights  under  a  homestead 
entry  pass,  if  there  is  no  widow,  to  his 
minor  orphan  child,  or  minor  orphan 
children,  if  any.  Patent  under  the  entry 
will  issue  to  such  minor  or  minors,  upon 
proof  of  such  facts,  without  any  proof 
of  compliance  with  the  law  in  the  mat¬ 
ter  of  residence,  cultivation  or  improve¬ 
ments. 

(b)  Upon  the  death  of  such  a  veteran, 
his  rights  under  a  homesite  claim  in 
Alaska,  established  under  authority  of 
the  act  of  May  26,  1934,  pass  to  his  minor 
orphan  child,  or  minor  orphan  children, 
if  any.  Patent  under  the  claim  will  issue 
to  them,  upon  proof  of  such  facts,  with¬ 
out  any  proof  of  compliance  with  the 
law  in  the  matter  of  residence  or  im¬ 
provements. 

(c)  Where  the  widow,  heirs  or  devisees 
of  a  homestead  entryman  succeed  to  his 
rights  under  his  entry,  she  or  they,  are 
not  required  to  reside  upon  the  land,  but, 
in  order  to  submit  satisfactory  proof, 
must  continue  cultivation  for  such  period 
as,  added  to  the  term  of  the  military  or 
naval  service,  meets  the  requirements  as 
to  cultivation,  as  set  forth  in  §  181.39. 
The  widow,  heirs,  or  devisees  must  also 
show  that  she,  or  they,  are  citizens  of  the 
United  States,  that  the  entryman  com¬ 
plied  with  the  law  in  all  respects  to  the 
date  of  his  death,  and  that  there  is  a 
habitable  house  on  the  land. 

(d)  Where  the  heirs  or  devisees  of  a 
homesite  claimant,  in  Alaska,  succeed  to 
his  rights  under  his  claim,  they  must,  in 
order  to  perfect  the  claim  by  purchase 
under  §§  64.7  to  64.15  of  this  chapter, 
continue  residence  upon  the  land  in  a 
habitable  house  for  such  period  as,  added 
to  the  term  of  the  military  or  naval  serv¬ 
ice,  meets  the  requirements  as  to  resi¬ 
dence,  sis  set  forth  in  §  181.39.  In  addi¬ 
tion,  they  must  show  that  they  are  citi¬ 
zens  of  the  United  States. 

§  181.43  Rights  of  minor  veteran  un¬ 
der  the  homestead  laws.  A  person  who 
has  served  or  may  serve  in  the  military 
or  naval  forces  of  the  United  States  for  a 
period  of  at  least  90  days  during  the 
period  set  out  in  §  181.36  and  has  re¬ 
ceived  an  honorable  discharge,  as  de¬ 
fined  in  §  181.36,  and  who  is  under  21 
years  of  age,  is  entitled  to  the  benefits, 
rights  and  privileges,  with  respect  to 
homestead  entries  and  applications,  con¬ 
ferred  by  the  act  of  September  27,  1944 
(58  Stat.  747;  43  U.  S.  C.  279-284),  as 
amended,  and  §§  181.35  to  181.46. 

§  181.44  Preference  right  of  applica¬ 
tion  on  restoration  or  opening  of  sur¬ 
veyed  public  lands;  preference  right  o / 
settlement  on  restoration  or  opening  of 
unsurveyed  public  lands  in  Alaska,  (a) 
From  September  27,  1944,  to  September 
26,  1959,  inclusive,  upon  revocation  of 
any  order  or  withdrawal  of  surveyed  pub¬ 
lic  lands  or  the  filing  of  a  plat  of  survey 
or  resurvey  opening  lands  to  application 
or  entry,  the  order  or  notice  taking  such 
action  will  afford  all  persons  of  the 
classes  entitled  to  credit  under  the  provi¬ 
sions  of  §§  181.35  to  181.45,  a  preferred 
right  for  a  period  of  not  less  than  ninety 
days,  of  application  under  the  homestead 
or  desert-land  laws,  the  Small  Tract  Act 
of  June  1, 1938  (52  Stat.  609)  as  amended 
(59  Stat.  467;  43  U.  S.  C.  682a),  or  the 


Thursday,  December  23,  1954 


FEDERAL  REGISTER 


8995 


Alaska  Home  Site  Act  of  May  26,  1934 
(48  Stat.  809;  48  U.  S.  C.  461),  subject  to 
the  requirements  of  applicable  law. 

(b)  During  the  above-mentioned  pe¬ 
riod,  on  the  revocation  of  any  order  of 
withdrawal  of  unsurveyed  public  lands  in 
Alaska,  persons  entitled  to  the  prefer¬ 
ence-right  provisions  mentioned  above, 
will  have  a  preference  for  a  90  day 
period  before  the  lands  are  opened  to 
settlement  by  the  general  public,  to  settle 
on  such  lands  under  the  homestead  laws 
and  to  make  homesite  settlement  on 
such  lands  under  the  act  of  May  26, 1934. 

§  181.45  Cases  in  which  preference - 
right  provisions  apply.  The  preference- 
right  provisions  extend,  subject  to  the 
exceptions  stated  in  the  next  section,  to 
all  cases  where  the  lands  are  withdrawn 
or  withheld  from  application  under  the 
public  land  laws,  and  by  an  order  are 
opened  or  restored  to  such  application. 
Thus,  the  preference-right  provisions 
apply  (a)  where  lands  not  subject  to  ap¬ 
plication  become  subject  thereto  by  rea¬ 
son  of  the  filing  of  township  plats  of  sur¬ 
vey  or  resurvey,  (b)  where  lands  are  re¬ 
stored  from  an  order  of  withdrawal  or 
reservation,  (c)  for  small-tract  applica¬ 
tion  only,  where  lands  not  classified  for 
entry  under  the  Small  Tract  Act  of  June 
1,  1°38,  cited  above,  are  so  classified  by 
an  authorized  officer  of  the  Department 
of  the  Interior  on  his  own  motion,  (d) 
where  lands  are  restored  from  segrega¬ 
tion  under  the  Carey  Act,  (e)  where 
lands  patented  to  a  State  under  the 
Carey  Act  are  reconveyed  to  the  United 
States  by  the  State,  (f)  where  lands 
are  reconveyed  to  the  United  States  as 
a  result  of  court  proceedings  or  a  de¬ 
mand  for  reconveyance,  (g)  where  lands 
are  conveyed  to  the  United  States  by  a 
State  or  a  private  owner  in  an  exchange 
of  lands,  except  where  the  acquired  lands 
are  situated  in  a  national  forest,  a  na¬ 
tional  park  or  an  Indian  reservation,  or 
in  any  other  reservation  which  precludes 
the  filing  of  an  application  therefor  un¬ 
der  the  public  land  laws,  (h)  where  lands 
in  national  forests  are  opened  under  the 
act  of  June  11,  1906  (34  Stat.  233;  16 
U.  S.  C.  506-509),  and  (i)  where  Indian 
or  other  lands  withheld  from  application 
are  opened  thereto. 

§  181.46  Cases  in  which  preference- 
right  provisions  do  not  apply.  The  pref¬ 
erence-right  provisions  do  not  apply 
where  (a)  lands  were  open  to  application 
on  September  27, 1944,  and  they  continue 
to  occupy  the  same  status,  (b)  lands  are 
embraced  in  an  entry  which  is  canceled 
by  contest,  or  by  reason  of  the  expiration 
of  the  statutory  period,  (c)  lands  are  em¬ 
braced  in  an  entry  or  selection  and  under 
the  law  the  lands  become  subject  to  ap¬ 
plication  upon  the  filing  of  a  relinquish¬ 
ment  of  the  entry  or  selection  in  the  land 
office,  except  lands  in  entries  made  under 
the  act  during  the  preference  right 
period,  which  are  relinquished  before  the 
expiration  of  the  period,  as  to  which  ex¬ 
cepted  lands  application  may  be  made 
only  by  veterans  during  such  period,  (d) 
a  revocation  of  an  order  of  withdrawal 
is  made  in  order  to  assist  in  a  Federal 
land  program  other  than  one  authorized 
by  the  homestead  or  desert-land  laws  or 
by  the  Small  Tract  Act  of  June  1,  1938, 
as  amended,  (e)  lands  are  subject  to 
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prior  existing  valid  settlement  rights  or 
preference  rights  conferred  by  existing 
laws  or  equitable  claims  subject  to  allow¬ 
ance  and  confirmation  and  (f)  the  lands 
are  eliminated  from  national  forests  and 
are  covered  by  the  claims  of  holders  of 
permits  issued  by  the  Department  of 
Agriculture  whose  permits  have  been 
terminated  only  because  of  such  elimina¬ 
tion  and  who  own  valuable  improvements 
on  such  lands  (act  7>f  June  3,  1948,  62 
Stat.  305;  43  U.  S.  C.  284). 

§  181.47  Preference  right  accorded  to 
veterans  in  connection  with  certain 
reclamation  lands.  Under  the  terms  of 
section  9  of  the  Boulder  Canyon  Project 
Act  of  December  21,  1928  (45  Stat.  1063), 
as  amended  by  the  act  of  March  6,  1946 
(60  Stat.  36,  43  U.  S.  C.  617h) ,  all  persons 
who  served  in  the  Army,  Navy,  Marine 
Corps,  or  Coast  Guard  during  World  War 
II,  the  War  with  Germany,  the  War  with 
Spain,  or  in  the  suppression  of  the  in¬ 
surrection  in  the  Philippines,  and  who 
have  been  honorably  separated  or  dis¬ 
charged  therefrom  or  placed  in  the  regu¬ 
lar  Army  or  Naval  Reserve,  will  have  a 
preference  right  for  a  period  of  three 
months  to  enter  lands  reclaimed  by  irri¬ 
gation  and  reclamation  under  that  act, 
subject  to  such  qualifications  as  to  in¬ 
dustry,  experience,  character,  and  capi¬ 
tal,  as  are  deemed  necessary  to  give 
reasonable  assurance  of  success  by  the 
prospective  settler.  Such  exclusive  pref¬ 
erence  right  is  also  given  by  the  act  cited 
to  veteran  settlers  on  lands  watered  from 
the  Gila  Canal  in  Arizona  and  on  lands 
watered  from  the  All-American  Canal  in 
California. 
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185.91  Segregation  of  mineral  from  non¬ 

mineral  land. 

185.92  Effect  of  decision  that  land  Is  min¬ 

eral. 

185.93  Non-mineral  entry  of  residue  of 

subdivisions  Invaded  by  mining 
claims. 


TEMPORARY  DEFERMENT  OF  ASSESSMENT  WORK 
UNDER  CERTAIN  CONDITIONS 

Sec. 

185.94  Statutory  authority. 

185.95  Conditions  under  which  deferment 

may  be  granted. 

185.96  Filing  of  petition  for  deferment, 

contents. 

185.97  Notice  of  action  on  petition  to  be 

recorded. 

185.98  Period  for  which  deferment  may 

be  granted. 

185.99  When  deferred  assessment  work  is 

to  be  done. 

PATENTS  FOR  MINING  CLAIMS 

185.100  Land  descriptions  in  patents. 

Cross  References:  For  Bureau  of  Mines, 
Department  of  the  Interior,  see  30  CFR 
Chapter  1.  For  leases  and  sale  of  minerals, 
restricted  Indian  lands,  see  25  CFR  Chapter 
1,  Subchapter  R.  For  regulations  of  the  For¬ 
est  Service,  Department  of  Agriculture  relat¬ 
ing  to  mineral  lands  and  mining  claims,  see 
36  CFR  Part  251. 

SUBPART  A — LOCATIONS 

Authority:  §§  185.1  to  185.4  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

GENERAL  STATEMENT 

§  185.1  Lands  subject  to  location  and 
purchase.  Vacant  public  surveyed  or 
unsurveyed  lands  are  open  to  prospect¬ 
ing,  and  upon  discovery  of  mineral,  to 
location  and  purchase,  as  are  also  lands 
in  national  forests  in  the  public-land 
States,  lands  entered  or  patented  under 
the  stock-raising  homestead  law  (title  to 
minerals  only  can  be  acquired),  lands 
entered  under  other  agricultural  laws 
but  not  perfected,  where  prospecting  can 
be  done  peaceably,  and  lands  within  the 
railroad  grants  for  which  patents  have 
not  issued.1 

§  185.2  Definition  of  mineral  under 
mining  laws.  Whatever  is  recognized  as 
a  mineral  by  the  standard  authorities, 
whether  metallic  or  other  substance, 
when  found  in  public  lands  in  quantity 


1  Mining  locations  may  be  made  In  the 
States  of  Arizona,  Arkansas,  California,  Colo¬ 
rado,  Florida,  Idaho,  Louisiana,  Mississippi, 
Montana,  Nebraska,  Nevada,  New  Mexico, 
North  Dakota,  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming,  also  in  the  Terri¬ 
tory  of  Alaska. 

Lands  in  national  parks  and  national  mon¬ 
uments  are  not  subject  to  mining  location, 
except  where  specifically  authorized  by  law. 
(a)  The  mining  laws  were  extended  to  the 
Death  Valley  National  Monument,  Califor¬ 
nia,  by  the  act  of  June  13,  1933  (48  Stat.  139; 
16  U.  S.  C.  447),  with  a  reservation  of  sur¬ 
face  rights.  They  have  also  been  extended 
to  the  Mount  McKinley  National  Park  and 
the  Glacier  Bay  National  Monument,  both  in 
Alaska.  See  36  CFR  1.17  (c)  and  Part  69  of 
this  chapter,  (b)  Mining  locations  in  the 
Olympic  National  Park,  Washington,  made 
prior  to  June  29,  1943,  are  governed  by 
§§  185.33a  to  185.33g.  (c)  Mining  locations 

in  the  Organ  Pipe  Cactus  National  Monument 
may  be  made  pursuant  to  SS  185. 33h  to 
185.330. 

Lands  in  Indian  reservations  are  not  sub¬ 
ject  to  the  United  States  mining  laws,  ex¬ 
cept  in  the  Papago  Indian  Reservation.  See 
§  185.37. 

For  mining  claims  in  national  forests,  see 
S  185.33. 

Revested  Oregon  and  California  Railroad 
and  Reconveyed  Coos  Bay  Wagon  Road  Grant 
Lands,  located  in  Oregon,  are  subject  to  min¬ 
ing  location  in  accordance  with  provisions  of 
SS  185.37a  to  185.37e. 


and  quality  sufficient  to  render  the  lands 
valuable  on  account  thereof,  is  treated 
as  coming  within  the  purview  of  the  min¬ 
ing  laws.  Deposits  of  coal,  oil,  gas,  oil 
shale,  sodium,  phosphate,  potash,  and  in 
Louisiana  and  New  Mexico  sulphur,  be¬ 
longing  to  the  United  States,  can  be 
acquired  under  the  mineral  leasing  laws, 
and  are  not  subject  to  location  and  pur¬ 
chase  under  the  United  States  mining 
laws. 

§  185.3  Manner  of  initiating  rights 
under  locations.  Rights  to  mineral  lands, 
owned  by  the  United  States,  are  initiated 
by  prospecting  for  minerals  thereon,  and, 
upon  the  discovery  of  mineral,  by  locat¬ 
ing  the  lands  upon  which  such  discovery 
has  been  made.  A  location  is  made  by 
staking  the  corners  of  the  claim,1  posting 
notice  of  location  thereon  and  complying 
with  the  State  laws,  regarding  the  re¬ 
cording  of  the  location  in  the  county 
recorder’s  office,  discovery  work,  etc.1 

§  185.4  Who  may  make  locations. 
Citizens  of  the  United  States,  or  those 
who  have  declared  their  intention  to  be¬ 
come  such,  including  minors  who  have 
reached  the  age  of  discretion  and  corpo¬ 
rations  organized  under  the  laws  of  any 
State,  may  make  mining  locations. 
Agents  may  make  locations  for  qualified 
locators. 

SUBPART  B— NATURE  OF  MINING  CLAIMS 

Authority:  §§  185.5  to  185  32  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  185.5  Classes  of  claims.  Mining 
claims  are  of  two  distinct  classes:  Lode 
claims  and  placers.* 

LODE  CLAIMS 

§  185.6  Lodes  located  previous  to  May 
10,  1872.  The  status  of  lode  claims  lo¬ 
cated  or  patented  previous  to  May  10, 
1872,  is  not  changed  with  regard  to  their 
extent  along  the  lode  or  width  of  sur¬ 
face;  but  the  claim  is  enlarged  by  sec¬ 
tions  2322  and  2328,  Revised  Statutes  (30 
U.  S.  C.  26,  33),*  by  investing  the  locator, 
his  heirs  or  assigns,  with  the  right  to 
follow,  upon  the  conditions  stated 
therein,  all  veins,  lodes,  or  ledges,  the  top 
or  apex  of  which  lies  inside  of  the  surface 
lines  of  his  claim. 

§  185.7  Lodes  must  not  have  been  ad¬ 
versely  claimed.  It  is  to  be  distinctly 
understood  that  the  law  limits  the  pos¬ 
sessory  right  to  veins,  lodes,  or  ledges, 
other  than  the  one  named  in  the  original 
location,  to  such  as  were  not  adversely 
claimed  on  May  10,  1872,  and  that  where 
such  other  vein  or  ledge  was  so  adversely 
claimed  at  that  date  the  right  of  the 


*  Except  placer  claims  described  by  legal 
subdivision. 

*  As  supplemental  to  the  United  States 
mining  laws  there  are  State  statutes  relative 
to  location,  manner  of  recording  of  mining 
claims,  etc.,  in  the  State,  which  should  also 
be  observed  in  the  location  of  mining  claims. 
Information  as  to  State  laws  can  be  obtained 
locally  or  from  State  officials. 

*  In  addition,  there  are  tunnel  sites  and 
mill  sites.  A  mile-site  location  should  be 
made  in  substantially  the  same  manner  as  a 
lode  or  placer  claim  (54  I.  D.  255). 

•Sections  2322  and  2328  were  Incorporated 
into  the  Revised  Statutes  from  sections  3  and 
9,  respectively,  of  the  act  of  May  10,  1872 
(17  Stat.  91.  94;  30  U.  S.  C.  26.  33). 
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party  so  adversely  claiming  is  in  no  way 
impaired  by  the  act  of  that  date. 

§  185.8  Length  of  lode  claims.  Prom 
and  after  May  10,  1872,  any  person  who 
is  a  citizen  of  the  United  States,  or  who 
has  declared  his  intention  to  become  a 
citizen,  may  locate,  record,  and  hold  a 
mining  claim  of  1,500  linear  feet  along 
the  course  of  any  mineral  vein  or  lode 
subject  to  location;  or  an  association  of 
persons,  severally  qualified  as  above,  may 
make  joint  location  of  such  claim  of  1,500 
feet,  but  in  no  event  can  a  location  of  a 
vein  or  lode  made  after  May  10,  1872, 
exceed  1,500  feet  along  the  course  there¬ 
of,  whatever  may  be  the  number  of  per¬ 
sons  composing  the  association. 

§  185.9  Extent  of  surface  ground. 
With  regard  to  the  extent  of  surface 
ground  adjoining  a  vein  or  lode,  and 
claimed  for  the  convenient  working 
thereof,  the  act  of  May  10,  1872,  provides 
that  the  lateral  extent  of  locations  of 
veins  or  lodes  made  after  said  date  shall 
in  no  case  exceed  300  feet  on  each  side  of 
the  middle  of  the  vein  at  the  surface,  and 
that  no  such  surface  rights  shall  be  lim¬ 
ited  by  any  mining  regulations  to  less 
than  25  feet  on  each  side  of  the  middle  of 
the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  May  10,  1872, 
may  render  such  limitation  necessary; 
the  end  lines  of  such  claims  to  be  in  all 
cases  parallel  to  each  other.  Said  lat¬ 
eral  measurements  can  not  extend  be¬ 
yond  300  feet  on  either  side  of  the  middle 
of  the  vein  at  the  surface,  or  such  dis¬ 
tance  as  is  allowed  by  local  laws.  For 
example:  400  feet  can  not  be  taken  on 
one  side  and  200  feet  on  the  other.  If, 
however,  300  feet  on  each  side  are 
allowed,  and  by  reason  of  prior  claims  but 
100  feet  can  be  taken  on  one  side,  the 
locator  will  not  be  restricted  to  less  than 
300  feet  on  the  other  side;  and  when  the 
locator  does  not  determine  by  exploration 
where  the  middle  of  the  vein  at  the  sur¬ 
face  is,  his  discovery  shaft  must  be 
assumed  to  mark  such  point. 

§  185.10  Restriction  on  width  of 
claims  by  local  laws.  No  lode  located 
after  May  10,  1872,  can  exceed  a  paral¬ 
lelogram  1,500  feet  in  length  by  600  feet 
in  width,  but  whether  surface  ground 
of  that  width  can  be  taken  depends  upon 
the  local  regulations  or  State  or  Terri¬ 
torial  laws  in  force  in  the  several  mining 
districts.  No  such  local  regulations  or 
State  or  Territorial  laws  shall  limit  a 
vein  or  lode  claim  to  less  than  1,500  feet 
along  the  course  thereof,  whether  the 
location  is  made  by  one  or  more  persons, 
nor  can  surface  rights  be  limited  to  less 
than  50  feet  in  width  unless  adverse 
claims  existing  on  May  10,  1872,  render 
such  lateral  limitation  necessary. 

§  185.11  Defining  of  locations  by 
claimants.*  Locators  can  not  exercise  too 
much  care  in  defining  their  locations  at 
the  outset,  inasmuch  as  section  5  of  the 
act  of  May  10,  1872  (17  Stat.  92;  30 
U.  S.  C.  28)  requires  that  all  records  of 
mining  locations  made  subsequent  to  the 


•  Section  5  of  the  act  of  May  10,  1872,  now 
section  2324,  Revised  Statutes  (30  U.  S.  C.  28), 
requires  that  “the  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.” 


date  of  said  act  shall  contain  the  name 
or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the 
claim  or  claims  located,  by  reference  to 
some  natural  object  or  permanent  monu¬ 
ment,  as  will  identify  the  claim. 

§  185.12  Discovery  required  before  lo¬ 
cation.  No  lode  claim  shall  be  located 
until  after  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim,  the 
object  of  which  provision  is  evidently  to 
prevent  the  appropriation  of  presumed 
mineral  ground  for  speculative  purposes, 
to  the  exclusion  of  bona  fide  prospectors, 
before  sufficient  work  has  been  done  to 
determine  whether  a  vein  or  lode  really 
exists. 

§  185.13  Discovery  work.  The  claim¬ 
ant  should,  therefore,  prior  to  locating 
his  claim,  unless  the  vein  can  be  traced 
upon  the  surface,  sink  a  shaft  or  run  a 
tunnel  or  drift  to  a  sufficient  depth 
therein  to  discover  and  develop  a  min¬ 
eral-bearing  vein,  lode,  or  crevice;  should 
determine,  if  possible,  the  general  course 
of  such  vein  in  either  direction  from  the 
point  of  discovery,  by  which  direction  he 
will  be  governed  in  marking  the  bound¬ 
aries  of  his  claim  on  the  surface. 

§  185.14  Location  notice;  monument- 
ing.  (a)  The  location  notice  should  give 
the  course  and  distance  as  nearly  as 
practicable  from  the  discovery  shaft  on 
the  claim  to  some  permanent,  well-known 
points  or  objects,  such,  for  instance,  as 
stone  monuments,  blazed  trees,  the  con¬ 
fluence  of  streams,  point  of  intersection 
of  well-known  gulches,  ravines,  or  roads, 
prominent  buttes,  hills,  etc.,  which  may 
be  in  the  immediate  vicinity,  and  which 
will  serve  to  perpetuate  and  fix  the  locus 
of  the  claim  and  render  it  susceptible  of 
identification  from  the  description 
thereof  given  in  the  record  of  locations 
in.  the  district,  and  should  be  duly 
recorded. 

(b)  In  addition  to  the  foregoing  data, 
the  claimant  should  state  the  names  of 
adjoining  claims,  or.  if  none  adjoin,  the 
relative  positions  of  the  nearest  claims; 
should  drive  a  post  or  erect  a  monument T 
of  stones  at  each  corner  of  his  surface 
ground,  and  at  the  point  of  discovery  or 
discovery  shaft  should  fix  a  post,  stake,  or 
board,  upon  which  should  be  designated 
the  name  of  the  lode,  the  name  or  names 
of  the  locators,  the  number  of  feet 
claimed,  and  in  which  direction  from  the 
point  of  discovery,  it  being  essential  that 
the  location  notice  filed  for  record,  in 
addition  to  the  foregoing  description, 
should  state  whether  the  entire  claim  of 
1,500  feet  is  taken  on  one  side  of  the 
point  of  discovery,  or  whether  it  is  partly 
upon  one  and  partly  upon  the  other  side 
thereof,  and  in  the  latter  case,  how  many 
feet  are  claimed  upon  each  side  of  such 
discovery  point. 

§  185.15  Location  notices  to  be  re¬ 
corded.  The  location  notice  must  be  filed 
for  record  in  all  respects  as  required  by 
the  State  or  Territorial  laws  and  local 
rules  and  regulations,  if  there  be  any. 


*  As  to  the  importance  of  monuments,  and 
as  to  their  paramount  authority,  see  the  act 
of  April  28,  1904  (33  Stat.  545;  30  U.  S.  C.  34), 
which  amended  section  2327  R.  S. 


§  185.16  Annual  assessment  work.  In 
order  to  hold  the  possessory  title  to  a 
mining  claim  located  prior  to  May  10, 
1872,  the  law  requires  that  $10  shall  be 
expended  annually  in  labor  or  improve¬ 
ments  for  each  100  feet  in  length  along 
the  vein  or  lode.  In  order  to  hold  the 
possessory  right  to  a  location  made  since 
May  10,  1872,  not  less  than  $100  worth 
of  labor  must  be  performed  or  improve¬ 
ments  made  thereon  annually.  Under 
the  provisions  of  the  act  of  January  22, 
1880,  the  first  annual  expenditure  became 
due  and  must  have  been  performed 
during  the  calendar  year  succeeding  that 
in  which  the  location  was  made.  By  the 
act  of  August  24,  1921  (42  Stat.  186;  30 
U.  S.  C.  28),  it  was  provided  that  the 
assessment  period  should  thereafter 
commence  at  12  o’clock  meridian  on  the 
first  day  of  July  succeeding  the  date  of 
the  location  of  the  claim.  Where  a 
number  of  contiguous  claims  are  held 
in  common,  the  aggregate  expenditure 
that  would  be  necessary  to  hold  all  the 
claims,  may  be  made  upon  any  one  claim. 
Cornering  locations  are  held  not  to  be 
contiguous. 

§  185.17  Failure  to  perform  annual 
assessment  work.  Failure  to  make  the 
expenditure  or  perform  the  labor  required 
upon  a  location  made  before  or  since 
May  10, 1872,  will  subject  a  claim  to  relo¬ 
cation  unless  the  original  locator,  his 
heirs,  assigns,  or  legal  representatives 
have  resumed  work  after  such  failure 
and  before  relocation. 

§  185. 18  Determination  of  right  of  pos¬ 
session  between  rival  claimants.  The 
annual  expenditure  of  $100  in  labor  or 
improvements  on  a  mining  claim,  re¬ 
quired  by  section  2324  of  the  Revised 
Statutes  (30  U.  S.  C.  28),  is,  with  the 
exception  of  certain  phosphate  placer  lo¬ 
cations,  validated  by  the  act  of  January 
11,  1915  (38  Stat.  792;  30  U.  S.  C.  131), 
under  which  regulations  were  issued 
March  31,  1915  (Circ.  396),  solely  a  mat¬ 
ter  between  rival  or  adverse  claimants 
to  the  same  mineral  land,  and  goes  only 
to  the  right  of  possession,  the  determina¬ 
tion  of  which  is  committed  exclusively  to 
the  courts. 

§  185.19  Annual  assessment  work  not 
required  after  patent  certificate.  An¬ 
nual  expenditure  is  not  required  subse¬ 
quent  to  entry,  the  date  of  issuing  the 
patent  certificate  being  the  date  contem¬ 
plated  by  statute. 

§  185.20  Failure  of  a  co-owner  to  con¬ 
tribute  to  annual  assessment  work.  Upon 
the  failure  of  any  one  of  several  co¬ 
owners  to  contribute  his  proposition  of 
the  required  expenditures,  the  co-owners, 
who  have  performed  the  labor  or  made 
the  improvements  as  required,  may,  at 
the  expiration  of  the  year,  give  such  de¬ 
linquent  co-owner  personal  notice  in 
writing,  or  notice  by  publication  in  the 
newspaper  published  nearest  the  claim 
for  at  least  once  a  week  for  90  days;  and 
if  upon  the  expiration  of  90  days  after 
such  notice  in  writing,  or  upon  the  ex¬ 
piration  of  180  days  after  the  first  news¬ 
paper  publication  of  notice,  the 
delinquent  co-owner  shall  have  failed  to 
contribute  his  proportion  to  meet  such 
expenditures  or  improvements,  his  inter- 
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est  in  the  claim  by  law  passes  to  his 
co-owners  who  have  made  the  expendi¬ 
tures  or  improvements  as  aforesaid. 
Where  a  claimant  alleges  ownership  of 
a  forfeited  interest  under  the  foregoing 
provision,  the  statement  of  the  publisher 
as  to  the  facts  of  publication,  giving 
dates,  and  a  printed  copy  of  the  notice 
published,  should  be  furnished,  and  the 
claimant  must  state  that  the  delinquent 
co-owner  failed  to  contribute  his  proper 
proportion  within  the  period  fixed  by  the 
statute. 

«  TUNNEL  SITES 

§  185.21  Possessory  right  of  tunnel 
proprietor.  The  effect  of  section  2323, 
Revised  Statutes  (30  U.  S.  C.  27),  is  to 
give  the  proprietors  of  a  mining  tunnel 
run  in  good  faith  the  possessory  right  to 
1,500  feet  of  any  blind  lodes  cut,  discov¬ 
ered,  or  intersected  by  such  tunnel,  which 
were  not  previously  known  to  exist  with¬ 
in  3,000  feet  from  the  face  or  point  of 
commencement  of  such  tunnel,  and  to 
prohibit  other  parties,  after  the  com¬ 
mencement  of  the  tunnel,  from  prospect¬ 
ing  for  and  making  locations  of  lodes  on 
the  line  thereof  and  within  said  distance 
of  3,000  feet,  unless  such  lodes  appear 
upon  the  surface  or  were  previously 
known  to  exist.  The  term  “face,”  as  used 
in  said  section,  is  construed  and  held  to 
mean  the  first  working  face  formed  in  the 
tunnel,  and  to  signify  the  point  at  which 
the  tunnel  actually  enters  cover;  it  being 
from  this  point  that  the  3,000  feet  are  to 
be  counted  upon  which  prospecting  is 
prohibited  as  aforesaid.* 

§  185.22  Location  of  tunnel  claims.  To 
avail  themselves  of  the  benefits  of  this 
provision  of  law,  the  proprietors  of  a 
mining  tunnel  will  be  required,  at  the 
time  they  enter  cover  as  aforesaid,  to  give 
proper  notice  of  their  tunnel  location  by 
erecting  a  substantial  post,  board,  or 
monument  at  the  face  or  point  of  com¬ 
mencement  thereof,  upon  which  should 
be  posted  a  good  and  sufficient  notice, 
giving  the  names  of  the  parties  or  com¬ 
pany  claiming  the  tunnel  right;  the  ac¬ 
tual  or  proposed  course  or  direction  of 
the  tunnel,  the  height  and  width  thereof, 
and  the  course  and  distance  from  such 
face  or  point  of  commencement  to  some 
permanent  well-known  objects  in  the 
vicinity  by  which  to  fix  and  determine  the 
locus  in  manner  heretofore  set  forth  ap¬ 
plicable  to  locations  of  veins  or  lodes,  and 
at  the  time  of  posting  such  notice  they 
shall,  in  order  that  miners  or  prospectors 
may  be  enabled  to  determine  whether  or 
not  they  are  within  the  lines  of  the  tun¬ 
nel,  establish  the  boundary  lines  thereof, 
by  stakes  or  monuments  placed  along 
such  lines  at  proper  intervals,  to  the 
terminus  of  the  3,000  feet  from  the  face 
or  point  of  commencement  of  the  tunnel, 
and  the  lines  so  marked  will  define  and 
govern  as  to  specific  boundaries  within 
which  prospecting  for  lodes  not  pre¬ 
viously  known  to  exist  is  prohibited  while 
work  on  the  tunnel  is  being  prosecuted 
with  reasonable  diligence. 


•  Section  2323  of  the  Revised  Statutes  pro¬ 
vides:  “Failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as 
an  abandonment  of  the  right  to  all  undis¬ 
covered  veins  on  the  line  of  such  tunnel.** 


RULES  AND  REGULATIONS 

§  185.23  Recording  of  notices.  A  full 
and  correct  copy  of  such  notice  of  lo¬ 
cation  defining  the  tunnel  claim  must  be 
filed  for  record  with  the  mining  recorder 
of  the  district,  to  which  notice  must  be 
attached  the  sworn  statement  or  declara¬ 
tion  of  the  owners,  claimants,  or  pro¬ 
jectors  of  such  tunnel,  setting  forth  the 
facts  in  the  case;  stating  the  amount 
expended  by  themselves  and  their  prede¬ 
cessors  in  interest  in  prosecuting  work 
thereon;  the  extent  of  the  work  per¬ 
formed,  and  that  it  is  bona  fide  their 
intention  to  prosecute  work  on  the  tun¬ 
nel  so  located  and  described  with  reason¬ 
able  diligence  for  the  development  of  a 
vein  or  lode,  or  for  the  discovery  of 
mines,  or  both,  as  the  case  may  be.  This 
notice  of  location  must  be  duly  recorded, 
and,  with  the  said  sworn  statement  at¬ 
tached,  kept  on  the  recorder’s  files  for 
future  reference. 

PLACER  CLAIMS 

§  185.24  Maximum  allowable  acreage. 

(a)  By  section  2330  of  the  Revised  Stat¬ 
utes  (30  U.  S.  C.  36),  it  is  declared  that 
no  location  of  a  placer  claim  made  after 
July  9,  1870,  shall  exceed  160  acres  for 
any  one  person  or  association  of  per¬ 
sons,  which  location  shall  conform  to 
the  United  States  surveys. 

(b)  Section  2331  of  the  Revised  Stat¬ 
utes  (30  U.  S.  C.  35)  provides  that  all 
placer-mining  claims  located  after  May 
10,  1872,  shall  conform  as  nearly  as 
practicable  with  the  United  States  sys¬ 
tem  of  public  land  surveys  and  the  rec¬ 
tangular  subdivisions  of  such  surveys, 
and  such  locations  shall  not  include 
more  than  20  acres  for  each  individual 
claimant. 

(c)  The  foregoing  provisions  of  law 
are  construed  to  mean  that  after  July  9, 
1870,  no  location  of  a  placer  claim  can  be 
made  to  exceed  160  acres,  whatever  may 
be  the  number  of  locators  associated  to¬ 
gether,  or  whatever  the  local  regulations 
of  the  district  may  allow;  and  that  from 
and  after  May  10,  1872,  no  location  can 
exceed  20  acres  for  each  individual  par¬ 
ticipating  therein;  that  is,  a  location  by 
two  persons  can  not  exceed  40  acres,  and 
one  by  three  persons  can  not  exceed  60 
acres. 

§  185.25  Discovery.  But  one  discovery 
of  mineral  is  required  to  support  a  placer 
location,  whether  it  be  of  20  acres  by  an 
individual,  or  of  160  acres  or  less  by  an 
association  of  persons. 

§  185.26  Locations  authorized  in  10- 
acre  units.  By  section  2330  of  the  Re¬ 
vised  Statutes  (30  U.  S  .C.  36),  authority 
is  given  for  subdividing  40-acre  legal 
subdivisions  into  10-acre  tracts.  These 
10-acre  tracts  should  be  considered  and 
dealt  with  as  legal  subdivisions,  and  an 
applicant  having  a  placer  claim  which 
conforms  to  one  or  more  of  such  10-acre 
tracts,  contiguous  in  case  of  two  or  more 
tracts,  may  make  entry  thereof,  after  the 
usual  proceedings,  without  further  sur¬ 
vey  or  plat. 

§  185.27  Manner  of  describing  10-acre 
units.  A  10-acre  subdivision  may  be  de¬ 
scribed,  for  instance  if  situated  in  the 
extreme  northeast  of  the  section,  as  the 
“NE.  y4  of  the  NE.  */4  of  the  NE.  y4’*  of 
the  section,  or,  in  like  manner,  by  ap¬ 


propriate  terms,  wherever  situated;  but 
in  addition  to  this  description,  the  notice 
must  give  all  the  other  data  required  in 
a  mineral  application,  by  which  parties 
may  be  put  on  inquiry  as  to  the  land 
sought  to  be  patented.  The  proofs  sub¬ 
mitted  with  applications  must  show 
clearly  the  character  and  extent  of  the 
improvements  upon  the  premises. 

§  185.28  Conformity  of  placer  claims 
to  the  public  land  surveys,  (a)  All 
placer-mining  claims  located  after  May 
10,  1872,  shall  conform  as  near  as  prac¬ 
ticable  with  the  United  States  system  of 
public-land  surveys  and  the  rectangular 
subdivisions  of  such  surveys,  whether  the 
locations  are  upon  surveyed  or  unsur¬ 
veyed  lands. 

(b)  Conformity  to  the  public-land  sur¬ 
veys  and  the  rectangular  subdivisions 
thereof  will  not  be  required  where  com¬ 
pliance  with  such  requirement  would 
necessitate  the  placing  of  the  lines  there¬ 
of  upon  other  prior  located  claims  or 
where  the  claim  is  surrounded  by  prior 
locations. 

(c)  Where  a  placer  location  by  one 
or  two  persons  can  be  entirely  included 
within  a  square  40-acre  tract,  by  three 
or  four  persons  within  two  square  40- 
acre  tracts  placed  end  to  end,  by  five  or 
six  persons  within  three  square  40-acre 
tracts,  and  by  seven  or  eight  persons 
within  four  square  40-acre  tracts,  such 
locations  will  be  regarded  as  within  the 
requirements  where  strict  conformity  is 
impracticable. 

(d)  Whether  a  placer  location  con¬ 
forms  reasonably  with  the  legal  sub¬ 
divisions  of  the  public  surveys  is  a 
question  of  fact  to  be  determined  in  each 
case,  and  no  location  will  be  passed  to 
patent  without  satisfactory  evidence  in 
this  regard.  Claimants  should  bear  in 
mind  that  it  is  the  policy  of  the  Govern¬ 
ment  to  have  all  entries  whether  of 
agricultural  or  mineral  lands  as  compact 
and  regular  in  form  as  reasonably  prac¬ 
ticable,  and  that  it  will  not  permit  or 
sanction  entries  or  locations  which  cut 
the  public  domain  into  long  narrow  strips 
or  grossly  irregular  or  fantastically 
shaped  tracts.  (Snow  Flake  Fraction 
Placer,  37  L.  D.  250.) 

§  185.29  Annual  expenditures.  The 
annual  expenditure  to  the  amount  of 
$100,  required  by  section  2324,  Revised 
Statutes  (30  U.  S.  C.  28),  must  be  made 
upon  placer  as  well  as  lode  locations. 

§  185.30  Building -stone  placers.  The 
act  of  August  4,  1892  (27  Stat.  348;  30 
U.  S.  C.  161),  extends  the  mineral  land 
laws  so  as  to  bring  lands  chiefly  valuable 
for  building  stone  within  the  provisions 
of  said  laws. 

Cross  Reference  :  For  entry  on  stone  lands, 
see  Part  285  of  this  chapter. 

§  185.31  Saline  placers,  (a)  Under  the 
act  approved  January  31,  1901  (31  Stat. 
745;  30  U.  S.  C.  162),*  extending  the  min¬ 
ing  laws  to  saline  lands,  the  provisions  of 


•This  act  was  superseded  by  the  Mineral- 
Leasing  Act  of  February  25,  1920  (41  Stat. 
437;  30  U.  S.  C.  181  et  seq.),  whereby  saline 
(sodium)  deposits  were  made  subject  to  dis¬ 
posal  by  leases  Instead  of  mining  locations. 
As  to  locations  initiated  prior  to  February  25, 
1920,  see  S  195.30  of  this  chapter. 
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the  law  relating  to  placer-mining  claims 
are  extended  to  all  States  and  the  Terri¬ 
tory  of  Alaska,  so  as  to  permit  the  loca¬ 
tion  and  purchase  thereunder  of  all  un¬ 
occupied  public  lands  containing  salt 
springs,  or  deposits  of  salt  in  any  form, 
and  chiefly  valuable  therefor,  with  the 
proviso,  “That  the  same  person  shall  not 
locate  or  enter  more  than  one  claim 
hereunder.” 

(b)  Rights  obtained  by  location  under 
the  placer-mining  laws  are  assignable, 
and  the  assignee  may  make  the  entry  in 
his  own  name;  so,  under  this  act  a  per¬ 
son  holding  as  assignee  may  make  entry 
in  his  own  name:  Provided,  That  he  has 
not  held  under  this  act,  at  any  time, 
either  as  locator  or  entryman,  any  other 
lands;  his  right  is  exhausted  by  having 
held  under  this  act  any  particular  tract, 
either  as  locator  or  entryman,  either  as 
an  individual  or  as  a  member  of  an  asso¬ 
ciation.  It  follows,  therefore,  that  no 
application  for  patent  or  entry,  made 
under  this  act,  shall  embrace  more  than 
one  single  location. 

(c)  In  order  that  the  conditions  im¬ 
posed  by  the  proviso,  as  set  forth  in 
paragraph  (b)  of  this  section,  may  duly 
appear,  the  application  for  patent  must 
contain  or  be  accompanied  by  a  specific 
statement  by  each  person  whose  name 
appears  therein  that  he  never  has,  either 
as  an  individual  or  as  a  member  of  an 
association,  located  or  entered  any  other 
lands  under  the  provisions  of  this  act. 
The  application  for  patent  should  also  be 
accompanied  by  a  showing,  fully  disclos¬ 
ing  the  qualifications  as  defined  by  the 
proviso,  of  the  applicants’  predecessors 
in  interest. 

§  185.32  Petroleum  placers.  The  act 
of  February  11,  1897  (29  Stat.  526),  pro¬ 
vides  for  the  location  and  entry  of  public 
lands  chiefly  valuable  for  petroleum  or 
other  mineral  oils,  and  entries  of  that 
nature  made  prior  to  the  passage  of  said 
act  are  to  be  considered  as  though  made 
thereunder.14 

SUBPART  C— AREAS  SUBJECT  TO  SPECIAL  LAWS  u 
NATIONAL  FORESTS 

§  185.33  Mining  claims  in  national 
forests.  The  act  of  June  4, 1897  (30  Stat. 
36) ,  provides  that  “any  mineral  lands  in 
any  forest  reservation  which  have  been 
or  which  may  be  shown  to  be  such,  and 
subject  to  entry  under  the  existing  min¬ 
ing  laws  of  the  United  States  and  the 
rules  and  regulations  applying  thereto, 
shall  continue  to  be  subject  to  such  loca¬ 
tion  and  entry,”  notwithstanding  the  res- 


10  This  act  was  superseded  by  the  Mineral 
Leasing  Act  of  February  25,  1920  (41  Stat. 

437). 

"Mining  locations  may  be  made  in  the 
States  of  Arizona,  Arkansas,  California,  Colo¬ 
rado,  Florida,  Idaho,  Louisiana,  Mississippi, 
Montana,  Nebraska,  Nevada,  New  Mexico, 
North  Dakota,  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming,  also  In  the  Terri¬ 
tory  of  Alaska. 

Lands  in  national  parks  and  national  mon¬ 
uments  are  not  subject  to  mining  location, 
except  where  specifically  authorized  by  law. 
See  footnote  to  §  185.1. 

Lands  in  Indian  reservations  are  not  sub¬ 
ject  to  the  United  States  mining  laws,  except 
»  the  Papago  Indian  Reservation.  See 


ervation.  This  makes  mineral  lands  in 
the  forest  reserves  subject  to  location  and 
entry  under  the  general  mining  laws  in 
the  usual  manner.11 
(R.  S.  2478;  43  U.  S.  C.  1201) 

MINING  CLAIMS  IN  THE  OLYMPIC  NATIONAL 
PARK,  WASHINGTON 

Authority:  §§  185.33a  to  185.33g  issued  un¬ 
der  sec.  2,  52  Stat.  1242;  16  U.  S.  C.  252. 

§  185.33a  Statutory  authority,  (a)  By 
the  act  of  Congress  approved  June  29, 
1938  (52  Stat.  1241;  16  U.  S.  C.  251-255), 
the  Mount  Olympus  National  Monument 
was  abolished  and  certain  described 
lands,  including  the  lands  in  the  Monu¬ 
ment,  were  reserved,  withdrawn  from 
disposal,  and  dedicated  and  set  apart  as 
a  public  park  to  be  known  as  the  Olym¬ 
pic  Rational  Park.  The  act  provides 
that  v?Hid  existing  claims  shall  not  be 
affected  thereby. 

(b)  Section  2  of  the  act  provides: 

That  in  the  areas  of  said  park  lying  east 
of  the  range  line  between  ranges  9  and  10 
and  north  of  the  seventh  standard  parallel, 
and  east  of  the  range  line  between  ranges  4 
and  5  west,  Willamette  meridian,  all  mineral 
deposits  of  the  classes  and  kinds  now  sub¬ 
ject  to  location,  efitry,  and  patent  und..  the 
mining  laws  of  the  United  States  shall  be, 
exclusive  of  the  land  containing  them,  sub¬ 
ject  to  disposal  under  such  laws  for  a  period 
of  five  years  from  the  date  of  approval  of 
this  Act,  with  rights  of  occupation  and  use 
of  so  much  of  the  surface  of  the  land  as 
may  be  required  for  all  purposes  reasonably 
incident  to  the  mining  or  removal  of  the 
minerals  and  under  such  general  regulations 
as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

§  185.33b  Mining  locations  during 
5-year  period.  Under  the  provisions 
of  section  2  of  the  act  the  lands  within 
the  area  described  in  that  section  are, 
for  a  period  of  5  years  from  the  date  of 
the  act,  open  to  prospecting  for  the 
kinds  of  mineral  subject  to  location 
under  the  United  States  mining  laws 
and  upon  discovery  of  any  such  min¬ 
eral,  locations  may  be  made  in  accord¬ 
ance  with  the  provisions  of  the  mining 
laws  and  regulations  thereunder.  Such 
locations  duly  made  within  the  5- 
year  period  will  carry  all  the  rights  and 
incidents  of  mining  locations,  except 
that  they  will  give  to  the  locator  no 
title  to  the  land  within  their  bound¬ 
aries,  or  claim  thereto,  except  the  right 
to  occupy  and  use  so  much  of  the  sur¬ 
face  of  the  land  as  required  for  all  pur¬ 
poses  reasonably  necessary  to  mine  and 
remove  the  minerals,  such  occupation 


11  Locators  must  comply  with  forest  regula¬ 
tions.  See  36  CFR  200.26  and  251.12. 

For  mining  rights  in  the  following  national 
forests,  see  statutes  indicated :  In  the  Prescott 
National  Forest,  Arizona,  47  Stat.  771,  16 
U.  S.  C.  482a  (sec.  185.34  of  this  chapter); 
in  the  Mount  Hood  National  Forest,  Oregon, 
48  Stat.  773,  16  U.  S.  C.  482b-482d;  in  the 
Lincoln  National  Forest,  New  Mexico,  53  Stat. 
817,  16  U.  S.  C.  482e— 482g;  in  the  Coronado 
National  Forest,  Arizona,  54  Stat.  52,  16 
U.  S.  C.  482h;  in  the  Plumas  National  Forest, 
California,  16  U.  S.  C.  482i;  and  in  the  Harney 
16  U.  S.  C.  678a-678b. 

Mining  claims  cannot  be  located  on  lands 
In  national  forests  acquired  under  the  act  of 
March  1,  1911  (36  Stat.  962ff;  16  U.  S.  C.  613- 
619)  known  as  the  Weeks  Act.  See  §§  200.31 
to  200.36  of  this  chapter. 


and  use  to  be  under  general  regula¬ 
tions  prescribed  by  the  Secretary  of  the 
Interior.  No  prospecting  may  be  done 
or  locations  made  on  the  land  after  the 
expiration  of  the  5-year  period  from  the 
date  of  this  act,  but  the  rig  to  remove 
mineral  deposits  from  valid  locations 
made  during  the  5-year  period  may  be 
maintained  thereafter  by  complying 
with  the  requirements  of  the  United 
States  mining  laws  and  §§  185.33a- 
185.33g. 

§  185.33c  Cutting  of  timber.  The  lo¬ 
cator  of  a  mining  claim  within  the  area 
described  in  section  2  of  the  act  may 
cut  timber  within  the  boundaries  of  his 
claim  for  mining  and  domestic  uses  only 
with  the  permission  of  the  superintend¬ 
ent  of  the  park  or  his  representative  who 
will  designate  the  timber  to  be  cut.  All 
slash,  brush  or  debris  resulting  from  the 
cutting  of  timber  upon  mining  claims 
shall  be  disposed  of  by  the  locator  in  such 
manner  and  at  such  time  as  may  be  des¬ 
ignated  by  the  National  Park  Service 
officer  in  charge  so  as  to  prevent  the  cre¬ 
ation  of  fire  hazards,  or  conditions  con¬ 
ducive  to  the  development  of  infestation 
by  timber-destroying  insects. 

§  185.33d  Construction  of  trails  and 
roads.  Prospectors  or  miners  shall  not 
open  or  construct  roads  or  vehicle  trails 
without  first  obtaining  a  permit  from  the 
Director  of  the  National  Park  Service. 
Applications  for  such  permits  may  be 
made  through  the  officer  in  charge  of  the 
park  upon  submitting  a  map  or  sketch 
showing  the  location  of  the  mining  prop¬ 
erty  to  be  served  and  the  location  of  the 
proposed  road  or  vehicle  trail.  The 
permit  may  be  conditioned  upon  the 
permittee  maintaining  the  road  or  trail 
in  a  passable  condition,  satisfactory  to 
the  superintendent  of  the  park,  so  long 
as  it  is  used  by  the  permittee  or  his 
successors. 

§  185. 33e  Occupation  and  use  of  sur¬ 
face.  Occupation  and  use  of  the  surface 
of  a  mining  claim  is  restricted  by  sec¬ 
tion  2  of  the  act  to  such  as  is  reasonably 
incident  to  the  exploration,  development 
and  extraction  of  the  minerals  in  the 
claim.  Accordingly,  any  locator  or  pat¬ 
entee  of  a  mining  claim  located  under 
this  section  of  the  act  will  be  entitled  to 
such  right.  A  locator  or  patentee  shall 
not  be  entitled  to  the  exclusive  use  cf 
any  hot  or  mineral  springs  which  may 
be  within  the  boundaries  of  his  claim, 
or  to  any  use  of  such  springs  for  other 
than  mining  purposes.  Prospectors  and 
miners  shall  at  all  times  conform  to  any 
rules  now  prescribed  or  which  may  be 
made  applicable  by  the  Secretary  of  the 
Interior  to  this  park.  Special  attention 
is  directed  to  those  regulations  prohibit¬ 
ing  hunting,  trapping,  and  the  carrying 
of  firearms  within  the  boundaries  of  the 
park. 

Cross  Reference:  For  regulations  of  the 
Secretary  of  the  Interior  affecting  this  park, 
Bee  36  CFR  Part  26. 

§  185. 33f  Termination  of  right  to  use 
of  surface  of  mining  claims.  The  right 
of  occupation  and  use  of  the  surface  of 
the  land  embraced  in  the  boundaries  of  a 
location,  entry  or  patent  pursuant  to  sec¬ 
tion  2  of  the  act  will  terminate  when 
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the  minerals  are  mined  out  or  the  claim 
is  abandoned.  Any  locator  of  an  unpat¬ 
ented  claim  who  fails  to  perform  annual 
assessment  work  on  his  claim  for  any  as¬ 
sessment  period  will  be  assumed  to  have 
abandoned  his  claim,  and  his  right  of 
occupation  and  use  of  the  surface  of  the 
claim  considered  at  an  end. 

§  185. 33g  Title  to  minerals  only.  Ap¬ 
plications  for  patents  and  final  certifi¬ 
cates  issued  thereon  for  mining  claims 
located  under  section  2  of  the  act  should 
be  noted  “Olympic  National  Park 
Lands”,  and  all  patents  issued  for  such 
claims  will  convey  title  to  the  minerals 
to  the  act  and  §§  185.33a-185.33g. 

MINING  WITHIN  THE  ORGAN  PIPE  CACTUS 
NATIONAL  MONUMENT  IN  ARIZONA 

Authority:  §§  185.33h  to  185.33o  issued 
under  55  Stat.  745;  16  U.  S.  C.  450z. 

§  185.33h  Statutory  authority.  By 
the  act  of  Congress  approved  October 
27,  1941  (55  Stat.  745;  16  U.  S.  C. 
450z>,  all  mineral  deposits  of  the  classes 
and  kinds  then  subject  to  location,  entry 
and  patent  under  the  United  States  min¬ 
ing  laws  within  the  Organ  Pipe  Cactus 
National  Monument  in  Arizona,  were 
made,  exclusive  of  the  land  containing 
them,  subject  to  disposal  under  such 
laws,  with  right  of  occupation  and  use 
of  so  much  of  the  surface  of  the  land  as 
may  be  required  for  all  purposes  reason¬ 
ably  incident  to  the  mining  or  removal 
of  the  minerals  and  under  such  general 
regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Interior. 

§  185.331  Mining  locations.  The  lands 
within  the  Organ  Pipe  Cactus  National 
Monument  as  established  by  Proclama¬ 
tion  No.  2232  dated  April  13,  1937  (50 
Stat.  1827),  are  open  to  prospecting  for 
the  kinds  of  mineral  subject  to  location 
under  the  United  States  mining  laws 
and  upon  discovery  of  any  such  mineral, 
locations  may  be  made  in  accordance 
with  the  provisions  of  the  mining  laws 
and  regulations  thereunder.  Such  loca¬ 
tions  duly  made  will  carry  all  the  rights 
and  incidents  of  mining  locations,  ex¬ 
cept  that  they  will  give  to  the  locator 
no  title  to  the  land  within  their  bound¬ 
aries,  or  claim  thereto,  except  the  right 
to  occupy  and  use  so  much  of  the  surface 
of  the  land  as  required  for  all  purposes 
reasonably  necessary  to  mine  and  remove 
the  minerals. 

§  185.33J  Occupation  and  use  of  sur¬ 
face.  Occupation  and  use  of  the  surface 
of  a  mining  claim  is  restricted  by  the  act 
to  such  as  is  reasonably  incident  to  the 
exploration,  development  and  extraction 
of  the  minerals  in  the  claim.  Accord¬ 
ingly,  any  locator  or  patentee  of  a  mining 
claim  located  under  this  act  wrill  be  en¬ 
titled  to  such  right.  Prospectors  and 
miners  shall  at  all  times  conform  to  any 
rules  now  prescribed  or  which  may  be 
made  applicable  by  the  Secretary  of  the 
Interior  to  this  monument.  Special  at¬ 
tention  is  directed  to  those  regulations 
prohibiting  hunting,  trapping,  and  the 
carrying  of  firearms  within  the  bound¬ 
aries  of  the  monument. 

§  185.33k  Termination  of  right  to  use 
of  surface  of  mining  claims.  The  right 
of  occupation  and  use  of  the  surface  of 
the  land  embraced  in  the  boundaries  of 


a  location,  entry  or  patent  pursuant  to 
this  act  will  terminate  when  the  min¬ 
erals  are  mined  out  or  the  claim  is  aban¬ 
doned. 

§  185.33Z  Title  to  minerals  only.  Ap¬ 
plications  for  patents  and  final  certifi¬ 
cates  issued  thereon  for  mining  claims 
located  under  the  act  should  be  noted 
“Organ  Pipe  Cactus  National  Monument 
Lands,”  and  all  patents  issued  for  such 
claims  will  convey  title  to  the  minerals 
only,  and  contain  appropriate  reference 
to  the  act  and  these  regulations. 

§  185.33m  Destroying  vegetation  pro¬ 
hibited.  The  locator  of  a  mining  claim 
within  the  monument  area  shall  refrain 
from  destroying  or  disturbing  vegetation 
within  the  boundaries  of  his  claim  ex¬ 
cept  as  is  necessary  for  the  proper  de¬ 
velopment  thereof  for  mining  purposes. 

§  185.33n  Construction  of  trails  and 
roads.  Prospectors  or  miners  shall  not 
open  or  construct  roads  or  vehicle  trails 
without  first  obtaining  a  permit  from  the 
Director  of  the  National  Park  Service. 
Applications  for  such  permits  may  be 
made  through  the  officer  in  charge  of 
the  monument  upon  submitting  a  map 
or  sketch  showing  the  location  of  the 
mining  property  to.  be  served  and  the* 
location  of  the  proposed  road  or  ve¬ 
hicle  trail.  The  permit  may  be  condi¬ 
tioned  upon  the  permittee  maintaining 
the  road  or  trail  in  a  passable  condition, 
satisfactory  to  the  officer  in  charge,  so 
long  as  it  is  used  by  the  permittee  or 
his  successors. 

§  185.33o  Lands  containing  certain 
features  not  subject  to  location.  Lands 
containing  springs,  wells,  water  holes, 
other  sources  of  water  supply,  monu¬ 
ment  headquarters,  and  recreation  areas 
are  not  subject  to  location. 

CITY  OF  PRESCOTT  WATERSHED,  ARIZONA 

§  185.34  Minerals  in  city  of  Prescott 
watershed  in  Arizona,  (a)  The  act  of 
January  19, 1933  (47  Stat.  771;  16  U.  S.  C. 
482a)  applies  to  approximately  3,600 
acres  in  the  city  of  Prescott  municipal 
watershed,  within  the  Prescott  National 
Forest,  Arizona.  Rights  acquired  under 
mining  locations  made  after  the  date  of 
the  act  on  any  of  the  described  lands  are 
limited  to  the  right  to  occupy  and  use  so 
much  of  the  surface  of  the  land  covered 
by  the  location  as  is  reasonably  neces¬ 
sary  to  carry  on  prospecting  and  mining, 
including  the  taking  of  mineral  deposits 
and  timber  required  by  or  in  the  mining 
operations;  and  patents  for  such  loca¬ 
tions  shall  convey  title  to  the  mineral 
deposits  and  a  limited  right  to  cut  and 
remove  timber  for  mining  purposes,  such 
patent  to  reserve  to  the  United  States  all 
title  in  or  to  the  surface  of  the  lands 
and  products  thereof. 

(b)  The  manager  will  note  on  the  face 
of  all  applications  for  patent  for  mining 
claims  embracing  any  of  the  described 
lands  that  the  same  are  subject  to  the 
conditions,  provisions,  limitations,  and 
reservations  of  the  act,  except  applica¬ 
tions  for  claims  located  prior  to  the  date 
'  of  the  act  and  as  to  which  the  applicants 
expressly  request  patent  under  the  provi¬ 
sions  of  the  general  mining  laws.  Pat¬ 
ents  issued  subject  to  the  act  will  contain 
__  appropriate  conditions  with  respect  to 


cutting  of  timber  and  reservation  of 
surface  in  the  United  States. 

(c)  Under  section  3  of  the  act  (47  Stat. 
771;  16  U.  S.  C.  482a),  valid  claims  exist¬ 
ing  at  the  date  of  the  act  and  thereafter 
maintained  may  be  perfected  under  this 
act  or  under  the  law  under  which  they 
were  initiated,  as  the  claimant  may  de¬ 
sire.  Such  claimant  may,  therefore,  con¬ 
tinue  the  development  of  his  claim  under 
the  provisions  of  the  act  and  secure 
patent  for  the  mineral  deposits  only 
under  its  provisions,  or  he  may  continue 
to  hold  under  the  general  mining  laws 
and  secure  patent  which  will  convey  to 
him  the  surface  as  well  as  the  minerals 
in  the  claim. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

Cross  Reference:  For  patents,  generally, 
6ee  Part  108  of  this  chapter. 

WITHDRAWN  LANDS 

Authority:  §§  185.35  and  185.36  issued 
under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  185.35  Mineral  locations  in  stock 
driveway  withdrawals,  (a)  Under  au¬ 
thority  of  the  provisions  of  the  act  of 
January  29,  1929  (45  Stat.  1144;  43 
U.  S.  C.  300),  the  rules,  regulations,  and 
restrictions  in  this  section  are  prescribed 
for  prospecting  for  minerals  of  the  kinds 
subject  to  the  United  States  mining  laws, 
and  the  locating  of  mining  claims  upon 
discovery  of  such  minerals,  in  lands  with¬ 
in  stock  driveway  withdrawals  made  be¬ 
fore  or  after  May  4,  1929. 

(b)  All  prospecting  and  mining  opera¬ 
tions  shall  be  conducted  in  such  manner 
as  to  cause  no  interference  with  the  use 
of  the  surface  of  the  land  for  stock  drive¬ 
way  purposes,  except  such  as  may  ac¬ 
tually  be  necessary. 

(c)  While  a  mining  location  will  be 
made  in  accordance  with  the  usual  pro¬ 
cedure  for  locating  mining  claims,  and 
will  describe  a  tract  of  land,  having  due 
regard  to  the  limitations  of  area  fixed 
by  the  mining  laws,  the  locator  will  be 
limited  under  his  location  to  the  right  to 
the  minerals  discovered  in  the  land  and 
to  mine  and  remove  the  same,  and  to  oc¬ 
cupy  so  much  of  the  surface  of  the  claim 
as  may  be  required  for  all  purposes  rea¬ 
sonably  incident  to  the  mining  and 
removal  of  the  minerals. 

(d)  All  excavations  and  other  mining 
work  and  improvements  made  in  pros¬ 
pecting  and  mining  operations  shall  be 
fenced  or  otherwise  protected  to  prevent 
the  same  from  being  a  menace  to  stock 
on  the  land. 

(e)  No  watering  places  shall  be  in¬ 
closed,  nor  proper  and  lawful  access  of 
stock  thereto  prevented,  nor  the  water¬ 
ing  of  stock  thereat  interfered  with. 

(f)  Prospecting  for  minerals  and  the 
location  of  mining  claims  on  lands  in¬ 
cluded  in  such  withdrawals  shall  be  sub¬ 
ject  to  the  provisions  and  conditions  of 
the  mining  laws  and  the  regulations 
thereunder. 

(g)  Mining  claims  on  lands  within 
stock  driveway  withdrawals,  located  prior 
to  May  4,  1929,  and  subsequent  to  the 
date  of  the  withdrawal,  may  be  held  and 
perfected  subject  to  the  provisions  and 
conditions  of  the  act  and  the  regulations 
in  this  section. 

(h)  Every  application  for  patent  for 
any  minerals  located  subject  to  this  act 
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must  bear  on  its  face,  before  being  exe¬ 
cuted  by  the  applicant  and  presented  for 
filing,  the  following  notation: 

Subject  to  the  provisions  of  section  10  of 
the  act  of  December  29,  1916  (39  Stat.  862), 
as  amended  by  the  act  of  January  29,  1929 
(45  Stat.  1144). 

Like  notation  will  be  made  by  the  man¬ 
ager  on  the  final  certificates  issued  on 
such  a  mineral  application. 

(i)  Patents  issued  on  such  applications 
will  contain  the  added  condition: 

That  this  patent  is  Issued  subject  to  the 
provisions  of  the  act  of  December  29,  1916  (39 
Stat.  862),  as  amended  by  the  act  of  January 
29,  1929  (45  Stat.  1144),  with  reference  to  the 
disposition,  ocupancy  and  use  of  the  land  as 
permitted  to  an  entryman  under  said  act. 

§  185.36  Mineral  locations  in  reclama¬ 
tion  withdrawals .“  (a)  The  act  of  April 
25,  1932  (47  Stat.  136;  43  U.  S.  C.  154), 
authorizes  the  Secretary  of  the  Interior 
in  his  discretion  to  open  to  location, 
entry  and  patent  under  the  general  min¬ 
ing  laws  with  reservation  of  rights,  ways 
and  easements,  public  lands  of  the  United 
States  which  are  known  or  believed  to 
contain  valuable  deposits  of  minerals  and 
which  are  withdrawn  from  develepment 
and  acquisition  because  they  are  included 
within  the  limits  of  withdrawals  made 
pursuant  to  section  3  of  the  reclamation 
act  of  June  17,  1902  (32  Stat.  383;  43 
U.  S.  C.  416). 

(b)  Application  to  open  lands  to  loca¬ 
tion  under  the  act  may  be  filed  by  a  per¬ 
son,  association  or  corporation  qualified 
to  locate  and  purchase  claims  under  the 
general  mining  laws.  The  application 
must  be  executed  in  duplicate  and  filed  in 
the  land  office  of  the  district  in  which  the 
lands  are  situated,  must  describe  the 
land  the  applicant  desires  to  locate,  by 
legal  subdivision  if  surveyed,  or  by  metes 
and  bounds  if  unsurveyed,  and  must  set 
out  the  facts  upon  which  is  based  the 
knowledge  or  belief  that  the  lands  con¬ 
tain  valuable  mineral  deposits,  giving 
such  detail  as  the  applicant  may  be  able 
to  furnish  as  to  the  nature  of  the  forma¬ 
tion,  kind  and  character  of  the  mineral 
deposits. 

(c)  When  the  application  is  received 
In  the  Bureau  of  Land  Management,  if 
found  satisfactory,  the  duplicate  will  be 
transmitted  to  the  Bureau  of  Reclama¬ 
tion  with  request  for  report  and  recom¬ 
mendation.  In  case  the  Bureau  of  Rec¬ 
lamation  makes  an  adverse  report  on  the 
application,  it  will  be  rejected  subject  to 
right  of  appeal. 

<d)  if  in  the  opinion  of  the  Bureau 
of  Reclamation  the  lands  may  be  opened 
under  the  act  without  prejudice  to  the 
rights  of  the  United  States,  the  report 
will  recommend  the  reservation  of  such 
ways,  rights  and  easements  considered 
necessary  or  appropriate,  and/or  the 
form  of  contract  to  be  executed  by  the 
intending  locator  or  entryman  as  a  con¬ 
dition  precedent  to  the  vesting  of  any 
rights  in  him,  which  may  be  necessary 
for  the  protection  of  the  irrigation  in¬ 
terests. 


18  u.  S.  C.  1001  makes  It  a  crime  for 
^ny  person  knowingly  and  willfully  to  make 
w  any  department  or  agency  of  the  United 
otates  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


Cross  Reference  :  For  Bureau  of  Reclama¬ 
tion  regulation  concerning  waiver  of  mineral 
rights,  see  §  401.24  of  this  title. 

PAPAGO  INDIAN  RESERVATION 

§  185.37  Mineral  locations  in  Papago 
Indian  Reservation,  in  Arizona,  (a)  The 
act  of  June  18,  1934  (48  Stat.  984;  25 
U.  S.  C.  461-479),  as  amended  by  the 
act  of  August  28,  1937  (50  Stat.  862;  25 
U.  S.  C.,  463),  revokes  departmental  or¬ 
der  of  October  28,  1932,  which  tempo¬ 
rarily  withdrew  from  all  forms  of  min¬ 
eral  entry  or  claim  the  lands  within  the 
Papago  Indian  Reservation  and  restores, 
as  of  June  18,  1934,  such  lands  to  explo¬ 
ration,  location  and  purchase  under  the 
existing  mining  laws  of  the  United 
States. 

(b)  The  procedure  in  the  location  of 
mining  claims,  performance  of  annual 
labor  and  the  prosecution  of  patent  pro¬ 
ceedings  therefor  shall  be  the  same  as 
provided  by  the  United  States  mining 
laws  and  regulations  thereunder,  with 
the  additional  requirements  hereinafter 
prescribed. 

(c)  In  addition  to  complying  with  the 
existing  laws  and  regulations  governing 
the  recording  of  mining  locations  with 
the  proper  local  recording  officer,  the  lo¬ 
cator  of  a  mining  claim  within  the  Pa¬ 
pago  Indian  Reservation  shall  furnish  to 
the  superintendent  or  other  officer  in 
charge  of  the  reservation,  within  90  days 
of  such  location,  a  copy  of  the  location 
notice,  together  with  a  sum  amounting 
to  5  cents  for  each  acre  and  5  cents  for 
each  fractional  part  of  an  acre  embraced 
in  the  location  for  deposit  with  the 
Treasury  of  the  United  States  to  the 
credit  of  the  Papago  Tribe  as  yearly  ren¬ 
tal.  Failure  to  make  the  required  annual 
rental  payment  in  advance  each  year 
until  an  application  for  patent  has  been 
filed  for  the  claim  shall  be  deemed  suffi¬ 
cient  grounds  for  invalidating  the  claim. 
The  payment  of  annual  rental  must  be 
made  to  the  superintendent  or  other  offi¬ 
cer  in  charge  of  the  reservation  each  year 
on  or  prior  to  the  anniversary  date  of  the 
mining  location. 

(d)  Where  a  mining  claim  is  located 
within  the  reservation,  the  locator  shall 
pay  to  the  superintendent  or  other  offi¬ 
cer  in  charge  of  the  reservation  damages 
for  the  loss  of  any  improvements  on  the 
land  in  such  a  sum  as  may  be  determined 
by  the  Secretary  of  the  Interior  to  be  a 
fair  and  reasonable  value  of  such  Im¬ 
provements,  for  the  credit  of  the  owner 
thereof.  The  value  of  such  improve¬ 
ments  may  be  fixed  by  the  Commis¬ 
sioner,  Bureau  of  Indian  Affairs,  with 
the  approval  of  the  Secretary  of  the 
Interior,  and  payment  in  accordance 
with  such  determination  shall  be  made 
within  1  year  from  date  thereof. 

(e)  At  the  time  of  filing  with  the  man¬ 
ager  an  application  for  mineral  patent 
for  lands  within  the  Papago  Indian  Res¬ 
ervation  the  applicant  shall  furnish,  in 
addition  to  the  showing  required  under 
the  general  mining  laws,  a  statement 
from  the  superintendent  or  other  officer 
in  charge  of  the  reservation,  that  he  has 
deposited  with  the  proper  official  in 
charge  of  the  reservation  for  deposit  in 
the  Treasury  of  the  United  States  to  the 
credit  of  the  Papago  Tribe  a  sum  equal 
to  $1  for  each  acre  and  $1  for  each  frac¬ 


tional  part  of  an  acre  emoraced  in  the 
application  for  patent  in  lieu  of  annual 
rental,  together  with  a  statement  from 
the  superintendent  or  other  officer  in 
charge  of  the  reservation  that  the  annual 
rentals  have  been  paid  each  year  and 
that  damages  for  loss  of  improvements, 
if  any,  have  been  paid. 

(g)  The  act  provides  that  in  case  pat¬ 
ent  is  not  acquired  the  sum  deposited 
in  lieu  of  annual  rentals  shall  be  re¬ 
funded.  Where  patent  is  not  acquired, 
such  sums  due  as  annual  rentals  but  not 
paid  during  the  period  of  patent  appli¬ 
cation  shall  be  deducted  from  the  sum 
deposited  in  lieu  of  annual  rental.  Ap¬ 
plications  for  refund  shall  be  filed  in  the 
office  of  the  manager  and  should  follow 
the  general  procedure  in  applications  for 
repayment. 

(h)  Water  reservoirs,  charcos,  water 
holes,  springs,  wells,  or  any  other  form 
of  water  development  by  the  United 
States  or  the  Papago  Indians  shall  not  be 
used  for  mining  purposes  under  the 
terms  of  the  said  act  of  August  28,  1937, 
except  under  permit  from  the  Secretary 
of  the  Interior  approved  by  the  Papago 
Indian  Council. 

(i)  A  mining  location  may  not  be  lo¬ 
cated  on  any  portion  of  a  10  acre  legal 
subdivision  containing  water  reservoirs, 
charcos,  water  holes,  springs,  wells  or 
any  other  form  of  water  development  by 
the  United  States  or  the  Papago  Indians 
except  under  a  permit  from  the  Secretary 
of  the  Interior  approved  by  the  Papago 
Indian  Council  which  permit  shall  con¬ 
tain  such  stipulations,  restrictions,  and 
limitations  regarding  the  use  of  the  land 
for  mining  purposes  as  may  be  deemed 
necessary  and  proper  to  permit  the  free 
use  of  the  water  thereon  by  the  United 
States  or  the  Papago  Indians. 

(j)  The  term  “locator”  wherever  used 
in  this  section  shall  include  and  mean 
his  successors,  assigns,  grantees,  heirs, 
and  all  others  claiming  under  or  through 
him. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

MINERAL  LOCATIONS  IN  REVESTED  OREGON 

AND  CALIFORNIA  RAILROAD  AND  RECONVEYED 

COOS  BAY  WAGON  ROAD  GRANT  LANDS 

Authority:  §§  185.37a  to  185.37e  issued 
under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  185.37a  General  provisions,  (a)  The 
act  of  April  8, 1948  (62  Stat.  162)  reopens 
the  revested  Oregon  and  California  Rail¬ 
road  and  Reconveyed  Coos  Bay  Wagon 
Road  Grant  Lands  (hereinafter  referred 
to  in  this  section  as  the  O.  and  C.  lands) 
in  Oregon,  except  power  sites,  to  explora¬ 
tion,  location,  entry,  and  disposition  un¬ 
der  the  United  States  Mining  Laws.  The 
act  also  validates  mineral  claims,  if 
otherwise  valid,  located  on  the  O.  and  C. 
lands  during  the  period  from  August  28, 
1937,  to  April  8,  1948. 

(b)  The  procedure  in  the  locating  of 
mining  claims,  performance  of  annual 
labor,  and  the  prosecution  of  mineral 
patent  proceedings  in  connection  with  O. 
and  C.  lands  is  the  same  as  provided  by 
the  United  States  Mining  Laws  and  the 
general  regulations  in  this  part,  and.  is 
also  subject  to  the  additional  conditions 
and  requirements  hereinafter  set  forth. 

§  185.37b  Requirements  for  filing 
notices  of  locations  of  claims;  descrip - 
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tions.  (a)  Where  prior  to  April  8,  1948, 
a  mining  claim  has  been  located  upon  O, 
and  C.  lands,  the  owner  thereof  must  file 
for  record,  not  later  than  October  5, 1948, 
in  the  land  office  of  the  land  district  in 
which  the  claim  is  situated,  a  copy  of 
the  notice  of  location  of  the  claim.  With 
respect  to  all  mining  claims  located  on 
O.  and  C.  lands  on  or  after  April  8,  1948, 
the  owner  thereof  must  file  for  record, 
within  60  days  of  the  date  of  such  mining 
location,  in  the  appropriate  land  office, 
a  copy  of  the  notice  of  location  of  the 
claim. 

(b)  If  the  location  affects  surveyed 
lands  and  the  copy  of  location  notice  does 
not  describe  those  legal  subdivisions,  sec¬ 
tion,  township  and  range  partly  or  whol¬ 
ly  covered  by  the  mining  claim,  the  copy 
must  be  accompanied  by  a  statement  of 
the  owner  of  the  claim  describing  the 
legal  subdivisions  affected. 

(c)  If  the  location  affects  unsurveyed 
lands  and  the  copy  of  location  notice  does 
not  show  the  land  described  therein  con¬ 
nected  by  course  and  distance  to  the 
nearest  corner  of  the  public  land  surveys 
and  does  not  give  the  probable  legal  sub¬ 
divisions  affected  if  the  lands  were  sur¬ 
veyed,  the  copy  must  be  accompanied  by 
a  statement  of  the  owner  of  the  claim 
giving  that  information  or  satisfactory 
reasons  for  not  doing  so. 

(d)  The  name  and  address  of  each 
owner  of  the  claim  should  be  furnished 
with  the  other  data  required  by  this 
section. 

§  185.37c  Requirement  for  filing  state¬ 
ments  of  assessment  work.  The  owner  of 
any  unpatented  mining  claim  located 
upon  O.  and  C.  lands  must  also  file 
for  record  in  the  land  office  in  which 
the  claim  is  situated,  within  60  days 
after  the  expiration  of  any  annual 
assessment  year,  a  statement  as  to  the 
assessment  work  done  or  improvements 
made  during  the  previous  assessment 
year,  or,  as  to  compliance  in  lieu  thereof, 
with  any  applicable  relief  act. 

§  185.37d  Restriction  on  use  of  tim¬ 
ber;  application  for  such  use.  The  owner 
of  any  unpatented  mining  claim  located 
upon  O.  and  C.  lands  on  or  after  August 
28,  1937,  shall  not  acquire  title,  posses¬ 
sory  or  otherwise,  to  the  timber,  now  or 
hereafter  growing  upon  such  claim. 
Such  timber  may  be  managed  and  dis¬ 
posed  of  under  existing  law  or  as  may  be 
provided  by  subsequent  law.  The  owner 
of  such  unpatented  mining  claim,  until 
such  time  as  the  timber  is  otherwise  dis¬ 
posed  of  by  the  United  States,  if  he 
wishes  to  cut  and  use  so  much  of  the 
timber  upon  his  claim  as  may  be  neces¬ 
sary  in  the  development  and  operation 
of  his  mine,  shall  file  a  written  applica¬ 
tion  with  the  district  forester  for  per¬ 
mission  to  do  so.  The  application  shall 
set  forth  the  estimated  quantity  and 
kind  of  timber  desired  and  the  use  to 
which  it  will  be  put.  The  applicant  shall 
not  cut  any  of  the  timber  prior  to  the 
approval  of  the  application  therefor. 

§  185.37e  Applications  for  final  cer¬ 
tificates  and  patents.  Applications  for 
patents  and  final  certificates  in  connec¬ 
tion  with  mining  claims  located  upon 
O.  and  C.  lands  on  or  after  August  28, 
1937  must  be  noted  “Mining  claims  on 


O.  and  C.  lands,  under  the  act  of  April 
8,  1948.“  All  patents  issued  on  such 
claims  located  on  or  after  August  28, 
1937,  shall  contain  an  appropriate  refer¬ 
ence  to  the  act  of  April  8, 1948,  and  shall 
indicate  that  the  patent  is  issued  subject 
to  the  conditions  and  limitations  of  the 
act. 

Cross  Reference:  For  other  regulations 
governing  the  revested  and  reconveyed  lands, 
see  Part  115  of  this  chapter. 

SUBPART  D — PROCEDURE  TO  OBTAIN  PATENT 

Authority:  §§  185.38  to  185.72  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

LODE  CLAIMS 

§  185.38  Application  for  survey.  The 
claimant  is  required,  in  the  first  place, 
to  have  a  correct  survey  of  his  claim 
made  under  authority  of  the  proper 
cadastral  engineer,  such  survey  to  show 
with  accuracy  the  exterior  surface 
boundaries  of  the  claim,  which  bound¬ 
aries  are  required  to  be  distinctly  marked 
by  monuments  on  the  ground.14 

§  185.39  Survey  must  be  made  subse¬ 
quent  to  recording  notice  of  location. 
The  survey  and  plat  of  mineral  claims 
required  to  be  filed  in  the  proper  land 
office  with  application  for  patent  must 
be  made  subsequent  to  the  recording  of 
the  location  of  the  claim  (if  the  laws  of 
the  State  or  Territory  or  the  regulations 
of  the  mining  district  require  the  notice 
of  location  to  be  recorded) ,  and  when  the 
original  location  is  made  by  survey  of  a 
mineral  surveyor  such  location  survey 
can  not  be  substituted  for  that  required 
by  the  statute,  as  above  indicated.1* 

§  185.40  Plats  and  field  notes  of  min¬ 
eral  surveys.  When  the  patent  is  issued, 
one  copy  of  the  plat  and  field  notes  shall 
accompany  the  patent  and  be  delivered 
to  the  patentee. 

§  185.41  Particulars  to  be  observed  in 
mineral  surveys,  (a)  The  following  par¬ 
ticulars  should  be  observed  in  the  survey 
of  every  mining  claim: 

(1)  The  exterior  boundaries  of  the 
claim,  the  number  of  feet  claimed  along 
the  vein,  and,  as  nearly  as  can  be  ascer¬ 
tained,  the  direction  of  the  vein,  and  the 
number  of  feet  claimed  on  the  vein  in 
each  direction  from  the  point  of  discov¬ 
ery  or  other  well-defined  place  on  the 
claim  should  be  represented  on  the  plat 
of  survey  and  in  the  field  notes. 

(2)  The  intersection  of  the  lines  of 
the  survey  with  the  lines  of  conflicting 
prior  surveys  should  be  noted  in  the  field 
notes  and  represented  upon  the  plat. 

(3)  Conflicts  with  unsurveyed  claims, 
where  the  applicant  for  survey  does  not 
claim  the  area  in  conflict,  should  be 
shown  by  actual  survey. 


14  Application  for  authorization  of  survey 
should  be  made  to  the  cadastral  engineer 
of  the  appropriate  Area  Cadastral  Engineer¬ 
ing  Office.  In  States  for  which  there  is  no 
area  office,  applications  for  survey  should  be 
made  to  the  Director  of  the  Bureau  of  Land 
Management,  Washington,  D.  C. 

"  All  matters  relating  to  the  duties  of  min¬ 
eral  surveyors,  and  to  the  field  and  office  pro¬ 
cedure  to  be  observed  in  the  execution  of 
mineral  surveys,  are  set  forth  In  Chapter  X 
of  the  Manual  of  Instructions  for  the  Survey 
of  the  Public  Lands  of  the  United  States, 
1947. 


(4)  The  total  area  of  the  claim  em¬ 
braced  by  the  exterior  boundaries  should 
be  stated,  and  also  the  area  in  conflict 
with  each  intersecting  survey,  substan¬ 
tially  as  follows: 

Acres 


Total  area  of  claim _ 10. 5o 

Area  in  conflict  with  survey  No.  302 l.  56 

Area  in  conflict  with  survey  No.  948 2. 33 

Area  in  conflict  with  Mountain  Maid 
lode  mining  claim,  unsurveyed _  1.43 


(b)  It  does  not  follow  that  because 
mining  surveys  are  required  to  exhibit 
all  conflicts  with  prior  surveys  the  areas 
of  conflict  are  to  be  excluded.  The  field 
notes  and  plat  are  made  a  part  of  the 
application  for  patent,  and  care  should 
be  taken  that  the  description  does  not 
inadvertently  exclude  portions  intended 
to  be  retained.  The  application  for 
patent  should  state  the  portions  to  be 
excluded  in  express  terms. 

§  185.42  Certificate  of  expenditures 
and  improvements,  (a)  The  claimant 
at  the  time  of  filing  the  application  for 
patent,  or  at  any  time  within  the  60 
days  of  publication,  is  required  to  file 
with  the  manager  a  certificate  of  the 
office  cadastral  engineer  that  not  less 
than  $500  worth  of  labor  has  been  ex¬ 
pended  or  improvements  made,  by  the 
applicant  or  his  grantors,  upon  each 
location  embraced  in  the  application,  or 
if  the  application  embraces  several  con¬ 
tiguous  locations  held  in  common,  that 
an  amount  equal  to  $500  for  each  loca¬ 
tion  has  been  so  expended  upon,  and  for 
the  benefit  of,  the  entire  group;  that 
the  plat  filed  by  the  claimant  is  correct; 
that  the  field  notes  of  the  survey,  as  filed, 
furnish  such  an  accurate  description  of 
the  claim  as  will,  if  incorporated  in  a 
patent,  serve  to  identify  the  premises 
fully,  and  that  such  reference  is  made 
therein  to  natural  objects  or  permanent 
monuments  as  will  perpetuate  and  fix 
the  locus  thereof. 

(b)  In  case  of  a  lode  and  mill-site 
claim  in  the  same  survey  the  expenditure 
of  $500  must  be  shown  upon  the  lode 
claim. 

§  185.43  Mineral  surveyor’s  report  of 
expenditures  and  improvements,  (a)  In 
the  mineral  surveyor’s  report  of  the  value 
of  the  improvements  all  actual  expendi¬ 
tures  and  mining  improvements  made  by 
the  claimant  or  his  grantors,  having  a 
direct  relation  to  the  development  of  the 
claim,  must  be  included  in  the  estimate. 

(b)  The  expenditures  required  may  be 
made  from  the  surface  or  in  running  a 
tunnel,  drifts,  or  crosscuts  for  the  devel¬ 
opment  of  the  claim.  Expenditures  for 
drill  holes  for  the  purpose  of  prospecting 
and  securing  data  upon  which  further 
development  of  a  group  of  lode  mining 
claims  held  in  common  may  be  based  are 
available  toward  meeting  the  statutory 
provision  requiring  an  expenditure  of 
$500  as  a  basis  for  patent  as  to  all  of  the 
claims  of  the  group  situated  in  close 
proximity  to  such  common  improvement. 
Improvements  of  any  other  character, 
such  as  buildings,  machinery,  or  road¬ 
ways,  must  be  excluded  from  the  esti¬ 
mate,  unless  it  is  shown  clearly  that  they 
are  associated  with  actual  excavations, 
such  as  cuts,  tunnels,  shafts,  etc.,  are  es¬ 
sential  to  the  practical  development  of 
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and  actually  facilitate  the  extraction  of 
mineral  from  the  claim. 

(c)  Improvements  made  by  a  former 
locator  who  has  abandoned  his  claim 
can  not  be  included  in  the  estimate,  but 
should  be  described  and  located  in  the 
notes  and  plat. 

§  185.44  Supplemental  proof  of  ex¬ 
penditures  and  improvements.  If  the 
value  of  the  labor  and  improvements 
upon  a  mineral  claim  is  less  than  $500  at 
the  time  of  survey  the  mineral  surveyor 
may  file  with  the  cadastral  engineer 
supplemental  proof  showing  $500  ex¬ 
penditure  made  prior  to  the  expiration 
of  the  period  of  publication. 

§  185.45  Amended  mineral  surveys. 

(a)  Inasmuch  as  amended  surveys  are 
ordered  only  by  special  instructions  from 
the  Bureau  of  Land  Management,  and  the 
conditions  and  circumstances  peculiar  to 
each  separate  case  and  the  object  sought 
by  the  required  amendment,  alone  govern 
all  special  matters  relative  to  the  man¬ 
ner  of  making  such  survey  and  the  form 
and  subject  matter  to  be  embraced  in  the 
field  notes  thereof,  but  few  general  rules 
applicable  to  all  cases  can  be  laid  down. 

(b)  The  expense  of  amended  surveys, 
including  amendment  of  plat  and  field 
notes,  and  office  work  in  the  Bureau  of 
Land  Management  office  will  be  borne  by 
the  claimant.' 

(c)  The  amended  survey  must  be  mage 
in  strict  conformity  with,  or  be  embraced 
within,  the  lines  of  the  original  survey. 
If  the  amended  and  original  surveys  are 
identical,  that  fact  must  be  clearly  and 
distinctly  stated  in  the  field  notes.  If 
not  identical,  a  bearing  and  distance  must 
be  given  from  each  established  corner  of 
the  amended  survey  to  the  corresponding 
corner  of  the  original  survey.  The  lines 
of  the  original  survey,  as  found  upon  the 
ground,  must  be  laid  down  upon  the  pre¬ 
liminary  plat  in  such  manner  as  to  con¬ 
trast  and  show  their  relation  to  the  lines 
of  the  amended  survey. 

§  185.46  Mineral  surveyors  may  not 
act  in  certain  matters.  The  duty  of  a 
mineral  surveyor  in  any  particular  case 
ceases  when  he  has  executed  the  survey 
and  returned  the  field  notes  and  pre¬ 
liminary  plat,  with  his  report,  to  the 
cadastral  engineer.  He  will  not  be 
allowed  to  prepare  for  the  mining 
claimant  the  papers  in  support  of  his  ap¬ 
plication  for  patent.  He  is  not  permitted 
to  combine  the  duties  of  surveyor  and 
notary  public  in  the  same  case  by  admin¬ 
istering  oaths.  It  is  preferable  that  both 
preliminary  and  final  oaths  of  assistants 
should  be  taken  before  some  officer  duly 
authorized  to  administer  oaths,  other 
than  the  mineral  surveyor.  In  cases, 
however,  where  great  delay,  expense,  or 
inconvenience  would  result  from  a  strict 
compliance  with  this  section,  the  mineral 
surveyor  is  authorized  to  administer  the 
necessary  oaths  to  his  assistants,  but  in 
each  case  where  this  is  done,  he  will  sub- 
nut  the  proper  cadastral  engineer  a 
full  written  report  of  the  circumstances 
which  required  his  stated  action;  other¬ 
wise  he  must  have  absolutely  nothing 
to  do  with  the  case,  except  in  his  official 
capacity  as  surveyor.  He  will  not  em¬ 
ploy  field  assistants  interested  therein  in 
any  manner. 
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Cross  Reference:  For  practitioner  dis¬ 
qualifications,  see  S  1.5  of  this  title. 

§  185.47  Parties  who  may  not  assist  in 
making  surveys.  The  employing  of 
claimants,  their  attorneys,  or  parties  in 
interest,  as  assistants  in  making  surveys 
of  mineral  claims  will  not  be  allowed. 

§  185.48  Contract  for  surveys,  (a) 
The  claimant  is  required,  in  all  cases,  to 
make  satisfactory  arrangements  with  the 
surveyor  for  the  payment  for  his  services 
and  those  of  his  assistants  in  making  the 
survey,  as  the  United  States  will  not  be 
held  responsible  for  the  same.” 

(b)  Neither  the  cadastral  engineer  nor 
the  area  administrator  has  jurisdiction 
to  settle  differences  relative  to  the  pay¬ 
ment  of  charges  for  field  work,  between 
mineral  surveyors  and  claimants.  These 
are  matters  of  private  contract  and  must 
be  enforced  in  the  ordinary  manner,  i.  e., 
in  the  local  courts.  The  Department 
has,  however,  authority  to  investigate 
charges  affecting  the  official  actions  of 
mineral  surveyors,  and  will,  on  sufficient 
cause  shown,  suspend  or  revoke  their 
appointment. 

§  185.49  Appointment  of  mineral 
surveyors,  (a)  Pursuant  to  section  2334 
of  the  Revised  Statutes  (30  U.  S.  C.  39), 
each  area  administrator  will  appoint 
as  surveyors  for  the  survey  of  mining 
claims  applicants  found  to  be  competent, 
to  the  extent  needed  to  meet  the  demand 
for  that  class  of  work.  Each  appointee 
shall  qualify  as  prescribed  by  the  area 
administrator  and  shall  furnish  a 
performance  bond  of  not  less  than 
$5,000  before  entering  on  duty.  Each 
mineral  surveyor  shall  be  eligible  to  sur¬ 
vey  mining  claims  in  the  States  within 
the  region  in  which  he  is  appointed  and 
in  adjoining  States.  Each  area  ad¬ 
ministrator  shall  maintain  a  register 
showing  the  names  and  addresses  of 
mineral  surveyors  appointed  for  the 
area  and  eligible  for  the  survey  of  min¬ 
ing  claims.  The  area  administrator 
shall  furnish  the  area  administrator 
of  each  adjoining  area  with  a  copy  of 
such  register,  and  shall  advise  them  of 
any  changes  therein. 

(b)  A  mineral  claimant  may  employ 
any  United  States  mineral  surveyor 
qualified  as  indicated  in  paragraph  (a) 
of  this  section  to  make  the  survey  of 
his  claim.  All  expenses  of  the  survey 
of  mining  claims  and  the  publication  of 
the  required  notices  of  application  for 
patent  are  to  be  borne  by  the  mining 
claimants. 

§  185.50  Payment  of  charges  of  the 
public  survey  office.  With  regard  to  the 
platting  of  the  claim  and  other  office 
work  in  the  Bureau  of  Land  Management 
office,  including  the  preparation  of  the 
copies  of  the  plat  and  field  notes  to  be 
furnished  the  claimant,  that  office  will 
make  an  estimate  of  the  cost  thereof, 
which  amount  the  claimant  will  deposit 
with  it  to  be  passed  to  the  credit  of  the 


1T  All  matters  relating  to  the  duties  of 
mineral  surveyors,  and  to  the  field  and  office 
procedure  to  be  observed  In  the  execution  of 
mineral  surveys,  are  set  forth  In  Chapter  X  of 
the  Manual  of  Instructions  for  the  Survey  of 
the  Public  Lands  of  the  United  States,  1947. 


fund  created  by  "Deposits  by  Individuals 
for  Surveying  Public  Lands." 

§  185.51  Plat  and  notice  to  be  posted 
on  claim.  The  claimant  is  required  to 
post  a  copy  of  the  plat  of  survey  in  a 
conspicuous  place  upon  the  claim,  to¬ 
gether  with  notice  of  his  intention  to 
apply  for  a  patent  therefor,  which  notice 
will  give  the  date  of  posting,  the  name 
of  the  claimant,  the  name  of  the  claim, 
the  number  of  the  survey,  the  mining 
district  and  county,  and  the  names  of 
adjoining  and  conflicting  claims  as  shown 
by  the  plat  survey. 

§  185.52  Proof  of  posting  on  the  claim. 
After  posting  the  said  plat  and  notice 
upon  the  premises  the  claimant  will  file 
with  the  proper  manager  a  copy  of  such 
plat  and  the  field  notes  of  survey  of  the 
claim,  accompanied  by  the  statement  of 
at  least  two  credible  witnesses  that  such 
plat  and  notice  are  posted  conspicuously 
upon  the  claim,  giving  the  date  and  place 
of  such  posting,  a  copy  of  the  notice  so 
posted  to  be  attached  to  and  form  a 
part  of  said  statement. 

§  185.53  Application  for  patent,  (a) 
At  the  time  the  proof  of  posting  is  filed, 
as  required  by  §  185.52,  the  claimant  must 
file  an  application  for  patent  showing 
that  he  has  the  possessory  right  to  the 
claim,  in  virtue  of  a  compliance  by  him¬ 
self  (and  by  his  grantors,  if  he  claims  by 
purchase)  with  the  mining  rules,  regula¬ 
tions,  and  customs  of  the  mining  district. 
State,  or  Territory  in  which  the  claim  lies, 
and  with  the  mining  laws  of  Congress, 
such  statement  to  narrate  briefly,  but  as 
clearly  as  possible,  the  facts  constituting 
such  compliance,  the  origin  of  his  pos¬ 
session,  and  the  basis  of  his  claim  to  a 
patent.  The  application  should  contain 
a  full  description  of  the  kind  and  char¬ 
acter  of  the  vein  or  lode  and  should  state 
whether  ore  has  been  extracted  there¬ 
from;  and  if  so,  in  what  amount  and  of 
what  value.  It  should  also  show  the  pre¬ 
cise  place  within  the  limits  of  each  of 
the  locations  embraced  in  the  applica¬ 
tion  where  the  vein  or  lode  has  been 
exposed  or  discovered  and  the  width 
thereof.  The  showing  in  these  regards 
should  contain  sufficient  data  to  enable 
representatives  of  the  Government  to 
confirm  the  same  by  examination  in  the 
field  and  also  enable  the  Bureau  of  Land 
Management  to  determine  whether  a 
valuable  deposit  of  mineral  actually 
exists  within  the  limits  of  each  of  the 
locations  embraced  in  the  application.1* 

(b)  Every  application  for  patent,  based 
on  a  mining  claim  located  after  August  1, 
1946,  shall  state  whether  the  claimant 
has  or  has  not  had  any  direct  or  indi¬ 
rect  part  in  the  development  of  the 
atomic  bomb  project.  The  application 
must  set  forth  in  detail  the  exact  nature 
of  the  claimant’s  participation  in  the 
project,  and  must  also  state  whether  as 
a  result  of  such  participation  he  acquired 
any  confidential,  official  information  as 
to  the  existence  of  deposits  of  uranium, 
thorium,  or  other  fissionable  source  ma- 


"  Blank  forms  of  applications  for  mineral 
patents  are  not  furnished  by  the  Bureau  of 
Land  Management. 

The  application  should  be  filed  In  dupli¬ 
cate.  See  52  L.  D.  190. 
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terials  in  the  lands  covered  by  his  appli¬ 
cation. 

Cross  Reference  :  For  definition  of  fission¬ 
able  source  materials,  see  Atomic  Energy 
Commission’s  regulation,  10  CFR  40.2. 

§  185.54  Evidence  of  title,  (a)  Each 
patent  application  must  be  supported  by 
either  a  certificate  of  title  or  an  abstract 
of  title  certified  to  by  the  legal  custodian 
of  the  records  of  locations  and  transfers 
of  mining  claims  or  by  an  abstracter  of 
titles.  The  certificate  of  title  or  cer¬ 
tificate  to  an  abstract  of  title  must  be  by 
a  person,  association,  or  corporation 
authorized  by  the  State  laws  to  execute 
such  a  certificate  and  acceptable  to  the 
Bureau  of  Land  Management. 

(b)  A  certificate  of  title  must  conform 
substantially  to  Form  4-1246. 

(c)  Each  certificate  of  title  or  abstract 
of  title  must  be  accompanied  by  single 
copies  of  the  certificate  or  notice  of  the 
original  location  of  each  claim,  and  of 
the  certificates  of  amended  or  supple¬ 
mental  locations  thereof,  certified  to  by 
the  legal  custodian  of  the  record  of 
mining  locations. 

<d)  A  certificate  to  an  abstract  of  title 
must  state  that  the  abstract  is  a  full, 
true,  and  complete  abstract  of  the  loca¬ 
tion  certificates  or  notices,  and  all 
amendments  thereof,  and  of  all  deeds, 
instruments,  or  actions  appearing  of 
record  purporting  to  convey  or  to  affect 
the  title  to  each  claim. 

(e)  The  application  for  patent  will  be 
received  and  filed  if  the  certificate  of 
title  or  an  abstract  is  brought  down  to  a 
day  reasonably  near  the  date  of  the  pres¬ 
entation  of  the  application  and  shows 
full  title  in  the  applicant,  who  must  as 
soon  as  practicable  thereafter  file  a  sup¬ 
plemental  certificate  of  title  or  an  ab¬ 
stract  brought  down  so  as  to  include  the 
date  of  the  filing  of  the  application. 
(R.  S.  2478;  43  U.  S.  C.  1201) 

§  185.55  Evidence  relating  to  de¬ 
stroyed  or  lost  records.  In  the  event  of 
the  mining  records  in  any  case  having 
been  destroyed  by  fire  or  otherwise  lost, 
a  statement  of  the  fact  should  be  made, 
and  secondary  evidence  of  possessory 
title  will  be  received,  which  may  consist 
of  the  statement  of  the  claimant,  sup¬ 
ported  by  those  of  any  other  parties 
cognizant  of  the  facts  relative  to  his 
location,  occupancy,  possession,  improve¬ 
ments,  etc.;  and  in  such  case  of  lost  rec¬ 
ords,  any  deeds,  certificates  of  location 
or  purchase,  or  other  evidence  which 
may  be  in  the  claimant’s  possession  and 
tend  to  establish  his  claim,  should  be 
filed. 

§  185.56  Publication  in  newspaper. 
Upon  the  receipt  of  applications  for  min¬ 
eral  patent  and  accompanying  papers,  if 
no  reason  appears  for  rejecting  the  ap¬ 
plication,  the  manager  will,  at  the  ex¬ 
pense  of  the  claimant  (who  must  furnish 
the  agreement  of  the  publisher  to  hold 
applicant  for  patent  alone  responsible 
for  charges  of  publication) ,  publish  a  no¬ 
tice  of  such  application  for  the  period  of 
60  days  in  a  newspaper  published  nearest 
to  the  claim.  If  the  notice  is  published 
in  a  daily  paper,  it  shall  be  published  in 
the  Wednesday  issue  for  nine  consecutive 
weeks;  if  weekly,  in  nine  consecutive  is¬ 
sues;  if  semiweekly  or  triweekly,  in  the 
issue  of  the  same  day  of  each  week  for 


nine  consecutive  weeks.  In  all  cases  the 
first  day  of  issues  shall  be  excluded  in 
estimating  the  period  of  60  days. 

§  185.57  Contents  of  published  notice. 
The  notices  published  as  required  by  the 
preceding  section  must  embrace  all  the 
data  given  in  the  notice  posted  upon  the 
claim.  In  addition  to  such  data  the  pub¬ 
lished  notice  must  further  indicate  the 
locus  of  the  claim  by  giving  the  connect¬ 
ing  line,  as  shown  by  the  field  notes  and 
plat,  between  a  corner  of  the  claim  and 
a  United  States  mineral  monument  or  a 
corner  of  the  public  survey,  and  thence 
the  boundaries  of  the  claim  by  courses 
and  distances. 

§  185.58  Manager  to  designate  news¬ 
paper.  The  manager  shall  have  the  no¬ 
tice  of  application  for  patent  published 
in  a  paper  of  established  character  and 
general  circulation,  to  be  by  him  desig¬ 
nated  as  being  the  newspaper  published 
nearest  the  land. 

§  185.59  Proof  by  applicant  of  publi¬ 
cation  and  posting.  After  the  60-day 
period  of  newspaper  publication  has  ex¬ 
pired,  the  claimant  will  furnish  from  the 
office  of  publication  a  sworn  statement 
that  the  notice  was  published  for  the 
statutory  period,  giving  the  first  and  last 
day  of  such  publication,  and  his  own 
statement  showing  that  the  plat  and  no¬ 
tice  aforesaid  remained  conspicuously 
posted  upon  the  claim  sought  to  be  pat¬ 
ented  during  said  60-day  publication, 
giving  the  dates. 

5  185.60  Payment  of  purchase  price 
and  statement  of  charges  and  fees. 
Upon  the  filing  of  the  statement  required 
by  the  preceding  section,  the  manager 
will,  if  no  adverse  claim  was  filed  in  his 
office  during  the  period  of  publication, 
and  no  other  objection  appears,  permit 
the  claimant  to  pay  for  the  land  to  which 
he  is  entitled  at  the  rate  of  $5  for  each 
acre  and  $5  for  each  fractional  part  of 
an  acre,  except  as  otherwise  provided  by 
law,  issuing  the  usual  receipt  therefor. 
The  claimant  will  also  make  a  statement 
of  all  charges  and  fees  paid  by  him  for 
publication  and  surveys,  together  with 
all  fees  and  money  paid  the  manager 
of  the  land  office,  and  a  patent  shall  be 
issued  thereon  if  found  regular. 

§  185.61  Trustee  to  diclose  nature  of 
trust.  Any  party  applying  for  patent  as 
trustee  must  disclose  fully  the  nature  of 
the  trust  and  the  name  of  the  cestui  que 
trust;  and  such  trustee,  as  well  as  the 
beneficiaries,  must  furnish  satisfactory 
proof  of  citizenship;  and  the  names  of 
beneficiaries,  as  well  as  that  of  the 
trustee,  must  be  inserted  in  the  final 
certificate  of  entry. 

§  185.62  Alloivance  of  entry;  transfers 
subsequent  to  application  not  recog¬ 
nized.  No  entry  will  be  allowed  until  the 
manager  has  satisfied  himself,  by  careful 
examination,  that  proper  proofs  have 
been  filed  upon  the  points  indicated  in 
the  law  and  official  regulations.1*  Trans- 


M  If  the  proof  is  found  regular,  certificate 
should  issue  even  though  a  protest  may  have 
been  filed  but  the  claimant  should  be  advised 
that  patent  will  be  withheld  by  the  Bureau 
of  Land  Management  pending  a  report  by  the 
authorized  officer  upon  the  bona  fides  of  the 
claim. 


fers  made  subsequent  to  the  filing  of  the 
application  for  patent  will  not  be  con¬ 
sidered,  but  entry  will  be  allowed  and 
patent  issued  in  all  cases  in  the  name  of 
the  applicant  for  patent,  the  title  con¬ 
veyed  by  the  patent,  of  course,  in  each 
instance  inuring  to  the  transferee  of 
such  applicant  where  a  transfer  has  been 
made  pending  the  application  for  patent. 

§  185.63  Failure  to  prosecute  applica¬ 
tion  with  diligence.  The  failure  of  an 
applicant  for  patent  to  a  mining  claim 
to  prosecute  his  application  to  comple¬ 
tion,  by  filing  the  necessary  proofs  and 
making  payment  for  the  land,  within  a 
reasonable  time  after  the  expiration  of 
the  period  of  publication  of  notice  of  the 
application,  or  after  the  Termination  of 
adverse  proceedings  in  the  courts,  con¬ 
stitutes  a  waiver  by  the  applicant  of  all 
rights  obtained  by  the  earlier  proceed¬ 
ings  upon  the  application. 

§  185.64  Resumption  of  patent  pro¬ 
ceedings  after  suspension  due  to  adverse 
claim  or  protest.  The  proceedings  nec¬ 
essary  to  the  completion  of  an  applica¬ 
tion  for  patent  to  a  mining  claim, 
against  which  an  adverse  claim  or  pro¬ 
test  has  been  filed,  if  taken  by  the  ap¬ 
plicant  at  the  first  opportunity  afforded 
therefor  under  the  law  and  departmental 
practice,  will  be  as  effective  as  if  taken 
at  the  date  when,  but  for  the  adverse 
claim  or  protest,  the  proceedings  on  the 
application  could  have  been  completed. 

mill  sites 

§  185.65  Application  for  patent,  (a) 
Land  entered  as  a  mill  site  must  be 
shown  to  be  nonmineral.  Mill  sites  are 
simply  auxiliary  to  the  working  of  min¬ 
eral  claims.  Section  2337  of  the  Revised 
Statutes  (30  U.  S.  C.  42)  provides  for 
the  patenting  of  mill  sites. 

(b)  To  avail  themselves  of  this  pro¬ 
vision  of  law,  parties  holding  the  posses¬ 
sory  right  to  a  vein  or  lode  claim,  and  to 
a  piece  of  nonmineral  land  not  contigu¬ 
ous  thereto  for  mining  or  milling  pur¬ 
poses,  not  exceeding  the  quantity  allowed 
for  such  purpose  by  section  2337,  or  prior 
laws,  under  which  the  land  was  appro¬ 
priated,  the  proprietors  of  such  vein  or 
lode  may  file  in  the  proper  land  office 
their  application  for  a  patent,  which  ap¬ 
plication,  together  with  the  plat  and  field 
notes,  may  include,  embrace,  and  de¬ 
scribe,  in  addition  to  the  vein  or  lode 
claim,  such  noncontiguous  mill  site,  and 
after  due  proceedings  as  to  notice,  etc., 
a  patent  will  be  issued  conveying  the 
same  as  one  claim.  The  owner  of  a  pat¬ 
ented  lode  may,  by  an  independent  ap¬ 
plication,  secure  a  mill  site,  if  good  faith 
is  manifest  in  its  use  or  occupation  in 
connection  with  the  lode  and  no  adverse 
claim  exists. 

§  185.66  Mill  sites  applied  for  in  con¬ 
junction  with  a  lode  claim.  Where  the 
original  survey  includes  a  lode  claim  and 
also  a  mill  site  the  lode  claim  should  be 
described  in  the  plat  and  field  notes  as 
“Sur.  No.  37,  A,”  and  the  mill  site  as 
“Sur.  No.  37,  B,”  or  whatever  may  be 
its  appropriate  numerical  designation; 
the  course  and  distance  from  a  corner 
of  the  mill  site  to  a  corner  of  the  lode 
claim  to  be  invariably  given  in  such  plat 
and  field  notes,  and  a  copy  of  the  plat 
and  notice  of  application  for  patent  must 


Thursday,  December  23,  1954 


FEDERAL  REGISTER 


9005 


be  conspicuously  posted  upon  the  mill 
site  as  well  as  upon  the  vein  or  lode 
claim  for  the  statutory  period  of  60  days. 
In  making  the  entry  no  separate  receipt 
or  certificate  need  be  issued  for  the  mill 
site,  but  the  whole  area  of  both  lode 
and'  mill  site  will  be  embraced  in  one 
entry,  the  price  being  $5  for  each  acre 
and  fractional  part  of  an  acre  embraced 
by  such  lode  and  mill  site  claim. 

§  185.67  Mill  sites  for  quartz  mills  or 
reduction  works.  In  case  the  owner  of  a 
quartz  mill  or  reduction  works  is  not  the 
owner  or  claimant  of  a  vein  or  lode  claim 
the  law  permits  him  to  make  application 
therefor  in  the  same  manner  prescribed 
for  mining  claims,  and  after  due  notice 
and  proceedings,  in  the  absence  of  a 
valid  adverse  filing,  to  enter  and  receive 
a  patent  for  his  mill  site  at  the  price 
named  in  the  preceding  section. 

5  185.68  Proof  of  nonmineral  char¬ 
acter.  In  every  case  there  must  be  sat¬ 
isfactory  proof  that  the  land  claimed 
as  a  mill  site  is  not  mineral  in  character, 
which  proof  may,  where  the  matter  is 
unquestioned,  consist  of  the  statement 
of  two  or  more  persons  capable,  from 
acquaintance  with  the  land  to  testify 
understandingly. 

PLACERS 

§  185.69  Application  for  patent,  (a) 
The  proceedings  to  obtain  patents  for 
placer  claims,  including  all  forms  of  min¬ 
eral  deposits  excepting  veins  of  quartz 
or  other  rock  in  place,  are  similar  to  the 
proceedings  prescribed  for  obtaining 
patents  for  vein  or  lode  claims;  but  where 
a  placer  claim  shall  be  upon  surveyed 
lands,  and  conforms  to  legal  subdivisions, 
no  further  survey  or  plat  will  be  re¬ 
quired.  Where  placer  claims  cannot  be 
conformed  to  legal  subdivisions,  survey 
and  plat  shall  be  made  as  on  unsurveyed 
lands. 

(b)  The  price  of  placer  claims  is  fixed 
at  $2.50  per  acre  or  fractional  part  of  an 
acre. 

Cross  Reference:  For  patents,  generally, 
see  Part  108  of  this  chapter. 

§  185.70  Proof  of  improvements  for 
patent.  The  proof  of  improvements 
must  show  their  value  to  be  not  less  than 
$500  and  that  they  were  made  by  the 
applicant  for  patent  or  his  grantors. 
This  proof  should  consist  of  the  state¬ 
ment  of  two  or  more  disinterested 
witnesses. 

§  185.71  Data  to  he  filed  in  support  of 
application,  (a)  In  placer  applications, 
in  addition  to  the  recitals  necessary  in 
and  to  both  vein  or  lode  and  placer  ap¬ 
plications,  the  placer  application  should 
contain,  in  detail,  such  data  as  will  sup¬ 
port  the  claim  that  the  land  applied  for 
is  placer  ground  containing  valuable 
mineral  deposits  not  in  vein  or  lode  for¬ 
mation  and  that  title  is  sought  not  to 
control  water  courses  or  to  obtain  valu¬ 
able  timber  but  in  good  faith  because  of 
the  mineral  therein.  This  statement,  of 
course,  must  depend  upon  the  character 
of  the  deposit  and  the  natural  features 
of  the  ground,  but  the  following  details 
should  be  covered  as  fully  as  possible: 
If  the  claim  be  for  a  deposit  of  placer 
gold,  there  must  be  stated  the  yield  per 
Pan,  or  cubic  yard,  as  shown  by  pros¬ 


pecting  and  development  work,  distance 
to  bedrock,  formation  and  extent  of  the 
deposit,  and  all  other  facts  upon  which 
he  bases  his  allegation  that  the  claim  is 
valuable  for  its  deposits  of  placer  gold. 
If  it  be  a  building  stone  or  other  deposit 
than  gold  claimed  under  the  placer  laws, 
he  must  describe  fully  the  kind,  nature, 
and  extent  of  the  deposit,  stating  the 
reasons  why  same  is  by  him  regarded  as 
a  valuable  mineral  claim.  He  will  also 
be  required  to  describe  fully  the  natural 
features  of  the  claim;  streams,  if  any, 
must  be  fully  described  as  to  their  course, 
amount  of  water  carried,  fall  within  the 
claim;  and  he  must  state  kind  and 
amount  of  timber  and  other  vegetation 
thereon  and  adaptability  to  mining  or 
other  uses. 

(b)  If  the  claim  be  all  placer  ground, 
that  fact  must  be  stated  in  the  applica¬ 
tion  and  corroborated  by  accompanying 
proofs;  if  of  mixed  placers  and  lodes, 
it  should  be  so  set  out,  with  a  description 
of  all  known  lodes  situated  within  the 
boundaries  of  the  claim.  A  specific  dec¬ 
laration,  such  as  is  required  by  section 
2333,  Revised  Statutes  (30  U.  S.  C.  37) 
must  be  furnished  as  to  each  lode  in¬ 
tended  to  be  claimed.  All  other  known 
lodes  are,  by  the  silence  of  the  applicant, 
excluded  by  law  from  all  claim  by  him, 
of  whatsoever  nature,  possessory  or 
otherwise. 

(c)  While  these  data  are  required  as 
a  part  of  the  mineral  surveyor’s  report 
in  case  of  placers  taken  by  special  survey, 
it  is  proper  that  the  application  for  pat¬ 
ent  incorporate  these  facts. 

(d)  Inasmuch  as  in  case  of  claims 
taken  by  legal  subdivisions,  no  report  by  a 
mineral  surveyor  is  required,  the  claim¬ 
ant,  in  his  application  in  addition  to  the 
data  above  required,  should  describe  in 
detail  the  shafts,  cuts,  tunnels,  or  other 
workings  claimed  as  improvements,  giv¬ 
ing  their  dimensions,  value,  and  the 
course  and  distance  thereof  to  the  near¬ 
est  corner  of  the  public  surveys. 

(e)  The  statement  as  to  the  descrip¬ 
tion  and  value  of  the  improvements  must 
be  corroborated  by  the  statements  of  two 
disinterested  witnesses.20 

(f)  Applications  awaiting  entry, 
whether  published  or  not,  must  be  made 
to  conform  to  this  part,  with  respect  to 
proof  as  to  the  character  of  the  land. 
Entries  already  made  will  be  suspended 
for  such  additional  proofs  as  may  be 
deemed  necessary  in  each  case. 

§  185.72  Applications  for  placers  con¬ 
taining  known  lodes.  Applicants  for 
patent  to  a  placer  claim,  who  are  also  in 
possession  of  a  known  vein  or  lode  in¬ 
cluded  therein,  must  state  in  their  appli¬ 
cation  that  the  placer  includes  such  vein 
or  lode.  The  published  and  posted  no¬ 
tices  must  also  include  such  statement. 
If  veins  or  lodes  lying  within  a  placer 
location  are  owned  by  other  parties,  the 
fact  should  be  distinctly  stated  in  the 
application  for  patent  and  in  all  the 
notices.  But  in  all  cases  whether  the 
lode  is  claimed  or  excluded,  it  must  be 
surveyed  and  marked  upon  the  plat,  the 
field  notes  and  plat  giving  the  area  of 
the  lode  claim  or  claims  and  the  area  of 


*°  The  proof  showing  must  be  made  in  dup¬ 
licate.  See  51  L.  D.  265  and  52  L.  D.  190. 


the  placer  separately.  An  application 
which  omits  to  claim  such  known  vein  or 
lode  must  be  construed  as  a  conclusive 
declaration  that  the  applicant  has  no 
right  of  possession  to  the  vein  or  lode. 
Where  there  is  ho  known  lode  or  vein, 
the  fact  must  appear  by  the  statement 
of  two  or  more  witnesses. 

SU3PART  E — GENERAL 

Authority:  §§  185.73  to  185.100  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

CITIZENSHIP 

§  185.73  Citizenship  of  corporations 
and  of  associations  acting  through 
agents.  The  proof  necessary  to  establish 
the  citizenship  of  applicants  for  mining 
patents  must  be  made  in  the  following 
manner:  In  case  of  an  incorporated 
company,  a  certified  copy  of  its  charter 
or  certificate  of  incorporation  must  be 
filed.  In  case  of  an  association  of  per¬ 
sons  unincorporated,  the  statement  of 
their  duly  authorized  agent,  made  upon 
his  own  knowledge  or  upon  information 
and  belief,  setting  forth  the  residence  of 
each  person  forming  such  association, 
must  be  submitted.  This  statement  must 
be  accompanied  by  a  power  of  attorney 
from  the  parties  forming  such  associa¬ 
tion,  authorizing  the  person  who  makes 
the  citizenship  showing  to  act  for  them 
in  the  matter  of  their  application  for 
patent. 

§  185.74  Citizenship  of  individuals. 
(a)  In  case  of  an  individual  or  an  asso¬ 
ciation  of  individuals  who  do  not  appear 
by  their  duly  authorized  agent,  the  state¬ 
ment  of  each  applicant,  showing  whether 
he  is  a  native  or  naturalized  citizen, 
when  and  where  born,  and  his  residence, 
will  be  required. 

(b)  In  case  an  applicant  has  declared 
his  intention  to  become  a  citizen  or  has 
been  naturalized,  his  statement  must 
show  the  date,  place,  and  the  court  before 
which  he  declared  his  intention,  or  from 
which  his  certificate  of  citizenship  issued, 
and  present  residence. 

POSSESSORY  RIGHT 

§  185.75  Right  by  occupancy,  (a) 
The  provisions  of  section  2332,  Revised 
Statutes  (30  U.  S.  C.  38),  greatly  lessen 
the  burden  of  proof,  more  especially  in 
the  case  of  old  claims  located  many  years 
since,  the  records  of  which,  in  many 
cases,  have  been  destroyed  by  fire,  or 
lost  in  other  ways  during  the  lapse  of 
time,  but  concerning  the  possessory  right 
to  which  all  controversy  or  litigation  has 
long  been  settled. 

(b)  When  an  applicant  desires  to 
make  his  proof  of  possessory  right  in'ac- 
cordance  with  this  provision  of  law,  he 
will  not  be  required  to  produce  evidence 
of  location,  copies  of  conveyances,  or  ab¬ 
stracts  of  title,  as  in  other  cases,  but  will 
be  required  to  furnish  a  duly  certified 
copy  of  the  statute  of  limitation  of  min¬ 
ing  claims  for  the  State  or  Territory,  to¬ 
gether  with  his  statement  giving  a  clear 
and  succinct  narration  of  the  facts  as  to 
the  origin  of  his  title,  and  likewise  as  to 
the  continuation  of  his  possession  of  the 
mining  ground  covered  by  his  applica¬ 
tion;  the  area  thereof;  the  nature  and 
extent  of  the  mining  that  has  been  done 
thereon ;  whether  there  has  been  any  op¬ 
position  to  his  possession,  or  litigation 
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with  regard  to  his  claim,  and  if  so,  when 
the  same  ceased ;  whether  such  cessation 
was  caused  by  compromise  or  by  judicial 
decree,  and  any  additional  facts  within 
the  claimant’s  knowledge  having  a  direct 
bearing  upon  his  possession  and  bona 
fides  which  he  may  desire  to  submit  in 
support  of  his  claim. 

§  185.76  Certificate  of  court  required. 
There  should  likewise  be  filed  a  certifi¬ 
cate,  under  seal  of  the  court  having 
jurisdiction  of  mining  cases  within  the 
judicial  district  embracing  the  claim, 
that  no  suit  or  action  of  any  character 
whatever  involving  the  right  of  posses¬ 
sion  to  any  portion  of  the  claim  applied 
for  is  pending,  and  that  there  has  been 
no  litigation  before  said  court  affecting 
the  title  to  said  claim  or  any  part  there¬ 
of  for  a  period  equal  to  the  time  fixed  by 
the  statute  of  limitations  for  mining 
claims  in  the  State  or  Territory  as  afore¬ 
said  other  than  that  which  has  been 
finally  decided  in  favor  of  the  claimant. 

§  185.77  Corroborative  proof  required. 
The  claimant  should  support  his  narra¬ 
tive  of  facts  relative  to  his  possession, 
occupancy,  and  improvements  by  cor¬ 
roborative  testimony  of  any  disinterested 
person  or  persons  of  credibility  who  may 
be  cognizant  of  the  facts  in  the  case  and 
are  capable  of  testifying  understand¬ 
ing^  in  the  premises. 

ADVERSE  CLAIMS 

§  185.78  Filing  of  claim,  (a)  An  ad¬ 
verse  claim  must  be  filed  with  the  man¬ 
ager  of  the  land  office  where  the 
application  for  patent  is  filed  or  with  the 
manager  of  the  district  in  which  the 
land  is  situated  at  the  time  of  filing  the 
adverse  claim.  The  claim  may  be  filed 
by  the  adverse  claimant,  or  by  his  duly 
authorized  agent  or  attorney  in  fact 
cognizant  of  the  facts  stated. 

(b)  Where  an  agent  or  attorney  in 
fact  files  the  adverse  claim  he  must 
furnish  proof  that  he  is  such  agent  or 
attorney. 

(c)  The  agent  or  attorney  in  fact  must 
sign  the  statement  of  the  adverse  claim 
within  the  land  district  where  the  claim 
is  situated,  stating  that  it  was  so  signed. 

5  185.79  Statement  of  claim.  (a) 
The  adverse  claim  must  fully  set  forth 
the  nature  and  extent  of  the  interference 
or  conflict;  whether  the  adverse  party 
claims  as  a  purchaser  for  valuable  con¬ 
sideration  or  as  a  locator.  If  the  former, 
a  certified  copy  of  the  original  location, 
the  original  conveyance,  a  duly  certified 
copy  thereof,  or  an  abstract  of  title  from 
the  office  of  the  proper  recorder  should 
be  furnished,  or  if  the  transaction  was 
a  merely  verbal  one  he  will  narrate  the 
circumstances  attending  the  purchase, 
the  date  thereof,  and  the  amount  paid, 
which  facts  should  be  supported  by  the 
statement  of  one  or  more  witnesses,  if 
any  were  present  at  the  time,  and  if  he 
claims  as  a  locator  he  must  file  a  duly 
certified  copy  of  the  location  from  the 
office  of  the  proper  recorder. 

(b)  In  order  that  the  “boundaries” 
and  “extent”  of  the  claim  may  be  shown, 
it  will  be  incumbent  upon  the  adverse 
claimant  to  file  a  plat  showing  his  entire 
claim,  its  relative  situation  or  position 
with  the  one  against  which  he  claims, 
and  the  extent  of  the  conflict;  Provided, 


however.  That  if  the  application  for 
patent  describes  the  claim  by  legal  sub¬ 
divisions,  the  adverse  claimant,  if  also 
claiming  by  legal  subdivisions,  may  de¬ 
scribe  his  adverse  claim  in  the  same 
manner  without  further  survey  or  plat. 
If  the  claim  is  not  described  by  legal  sub¬ 
divisions  it  will  generally  be  more  satis¬ 
factory  if  the  plat  thereof  is  made  from 
an  actual  survey  by  a  mineral  surveyor 
and  its  correctness  officially  certified 
thereon  by  him. 

§  185.80  Action  by  manager.  Upon 
the  adverse  claim  being  filed  within  the 
60-day  period  of  publication,  the  man¬ 
ager  w’ill  immediately  give  notice  in 
writing  to  the  parties  that  such  adverse 
claim  has  been  filed,  informing  them 
that  the  party  who  filed  the  adverse 
claim  will  be  required  within  30  days  from 
the  date  of  such  filing  to  commence  pro¬ 
ceedings  in  a  court  of  competent  juris¬ 
diction  to  determine  the  question  of  right 
of  possession,  and  to  prosecute  the  same 
with  reasonable  diligence  to  final  judg¬ 
ment,  and  that,  should  such  adverse 
claimant  fail  to  do  so,  his  adverse  claim 
will  be  considered  waived  and  the  appli¬ 
cation  for  patent  be  allowed  to  proceed 
upon  its  merits. 

§  185.81  Patent  proceedings  stayed 
when  adverse  claim  is  filed;  exception. 
When  an  adverse  claim  is  filed  as  afore¬ 
said.  the  manager  will  endorse  upon  the 
same  the  precise  date  of  filing  and  pre¬ 
serve  a  record  of  the  date  of  notifications 
issued  thereon;  and  thereafter  all  pro¬ 
ceedings  on  the  application  for  patent 
will  be  stayed  with  the  exception  of  the 
completion  of  the  publication  and  post¬ 
ing  of  notices  and  plat  and  the  filing  of 
the  necessary  proof  thereof,  until  the 
controversy  shall  have  been  finally  adju¬ 
dicated  in  court  or  the  adverse  claim 
waived  or  withdrawn. 

§  185  82  Termination  of  adverse  suit. 
(a)  Where  an  adverse  claim  has  been 
filed  and  suit  thereon  commenced  within 
the  statutory  period  and  final  judgment 
rendered  determining  the  right  of  pos¬ 
session,  it  will  not  be  sufficient  to  file 
with  the  manager  a  certificate  of  the 
clerk  of  the  court  setting  forth  the  facts 
as  to  such  judgment,  but  the  successful 
party  must,  before  he  is  allowed  to  make 
entry,  file  a  certified  copy  of  the  judg¬ 
ment  roll,  together  with  the  other  evi¬ 
dence  required  by  section  2326,  Revised 
Statutes  (30  U.  S.  C.  30),  and  a  certificate 
of  the  clerk  of  the  court  under  the  seal 
of  the  court  showing,  in  accord  with  the 
record  facts  of  the  case,  that  the  judg¬ 
ment  mentioned  and  described  in  the 
judgment  roll  aforesaid  is  a  final  judg¬ 
ment;  that  the  time  for  appeal  therefrom 
has,  under  the  law,  expired,  and  that  no 
such  appeal  has  been  filed,  or  that  the 
defeated  party  has  waived  his  right  to 
appeal.  Other  evidence  showing  such 
waiver  or  an  abandonment  of  the  liti¬ 
gation  may  be  filed. 

(b)  Where  such  suit  has  been  dis¬ 
missed,  a  certificate  of  the  clerk  of  the 
court  to  that  effect  or  a  certified  copy  of 
the  order  of  dismissal  will  be  sufficient. 

(c)  After  an  adverse  claim  has  been 
filed  and  suit  commenced,  a  relinquish¬ 
ment  or  other  evidence  of  abandonment 
of  the  adverse  claim  will  not  be  accepted. 


but  the  case  must  be  terminated  and 
proof  thereof  furnished  as  required  by 
the  last  two  paragraphs. 

§  185.83  Certificate  required  when  no 
suit  commenced.  Where  an  adverse 
claim  has  been  filed  but  no  suit  com¬ 
menced  against  the  applicant  for  patent 
within  the  statutory  period,  a  certificate 
to  that  effect  by  the  clerk  of  the  State 
court  having  jurisdiction  in  the  case,  and 
also  by  the  clerk  of  the  district  court  of 
the  United  States  for  the  district  in 
which  the  claim  is  situated,  will  be  re¬ 
quired. 

FEES 

§  185.84  Fees.  The  fee  payable  to  the 
Bureau  of  Land  Management  for  filing 
and  acting  upon  applications  for  min¬ 
eral-land  patents  is  $10,  to  be  paid  by  the 
applicant  for  patent  at  the  time  of  filing, 
and  the  like  sum  is  payable  by  an  adverse 
claimant  at  the  time  of  filing  his  adverse 
claim. 

CHARGES  FOR  NEWSPAPER  PUBLICATION 

§  185.85  Charges  not  to  exceed  legal 
rates,  (a)  The  charge  for  the  publica¬ 
tion  of  notice  of  application  for  patent 
in  a  mining  case  in  all  districts,  exclusive 
of  Alaska,  shall  not  exceed  the  legal  rates 
allowed  by  the  laws  of  the  several  States 
for  the  publication  of  legal  notices 
wherein  the  notice  is  published,  and  in 
no  case  shall  the  charge  exceed  $7.50  for 
each  10  lines  of  space  occupied.  Such 
charge  shall  be  accepted  as  full  payment 
for  the  publication  for  the  entire  period 
required  by  law. 

(b)  It  is  expected  that  these  notices 
shall  not  be  so  abbreviated  as  to  curtail 
the  description  essential  to  a  perfect 
notice,  and  on  the  other  hand  that  they 
shall  not  be  of  unnecessary  length.  The 
printed  matter  must  be  set  solid  without 
paragraphing  or  any  display  in  the  head¬ 
ing  and  shall  be  in  the  usual  body  type 
used  in  legal  notices.  If  other  type  is 
Used,  no  allowance  will  be  made  for  addi¬ 
tional  space  on  that  account.  The  num¬ 
ber  of  solid  lines  only  used  in  advertising 
by  actual  count  will  be  allowed.  All 
abbreviations  and  copy  must  be  strictly 
followed.  The  following  is  a  sample  of 
advertisement  set  up  in  accordance  with 
Government  requirements  and  contains 
all  the  essential  data  necessary  for 
publication: 

M.  A.  No.  04421,  U.  S.  Land  Office,  Elko, 
Nevada,  October  6,  1921,  Notice  is  hereby 
given  that  the  Jarbidge  Buhl  Mining  Com¬ 
pany  by  W.  H.  Hudson,  attorney  in  fact,  of 
Jarbidge,  Nevada,  has  made  application  for 
patent  to  the  Altitude,  Altitude  No.  1,  Alti¬ 
tude  No.  3,  and  Altitude  Annex,  lode  mining 
claims.  Survey  No.  4470,  in  unsurveyed  T. 
46  N.,  R.  58  E.,  M.  D.  B.  and  M.,  in  the  Jar¬ 
bidge  mining  district,  Elko  County,  Nevada, 
described  as  follows:  Beginning  at  corner  No. 
1,  Altitude  No.  3,  whence  the  quarter  corner 
of  the  south  boundary  of  sec.  34,  T.  46  N., 
R.  58  E.,  M.  D.  B.  and  M.,  bears  south  41°54' 
west  7285.63  feet,  thence  north  20°  14'  west 
1500  feet  to  corner  No.  2  of  said  lode;  thence 
north  69°46'  east  569  feet  to  corner  No.  3 
of  said  lode;  thence  south  20°  14'  east  417.5 
feet  to  corner  2,  Altitude  No.  1;  thence  north 
69°46'  east  1606.1  feet  to  corner  No.  3,  Alti¬ 
tude  lode;  thence  south  20*14'  east  1500 
feet,  to  corner  No.  4  of  said  lode;  thence  south 
69°46'  west  1606.1  feet,  to  corner  No.  1,  Alti¬ 
tude  No.  1  lode;  thence  north  20°  14'  west 
417.5  feet  to  corner  No.  4,  Altitude  No.  3; 
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thence  south  69° 46'  west  569  feet  to  point  of 
beginning.  There  are  no  adjoining  or  con¬ 
flicting  claims.  The  location  notices  are 
recorded  in  Book  17,  pages  373  and  374,  and 
in  Book  15,  pages  52  and  53,  mining  locations, 
Elko  County,  Nevada,  John  E.  Robbins, 
Manager. 

(c)  For  the  publication  of  citations  in 
c:ntests  or  hearings,  involving  the  char¬ 
acter  of  lands,  the  charges  may  not  ex¬ 
ceed  the  rates  provided  for  similar 
notices  by  the  law  of  the  State,  and  shall 
not  exceed  $12  for  five  publications  in  a 
weekly  newspaper,  or  $15  for  publication 
in  a  daily  newspaper  for  30  days.  Such 
charge  shall  be  accepted  as  full  payment 
for  all  the  matter  so  published  and  for 
the  full  period  required. 

PROTESTS,  CONTESTS,  CONFLICTS,  AND 
SEGREGATIONS 

§  185.86  Protest  against  mineral  ap¬ 
plications.  At  any  time  prior  to  the  issu¬ 
ance  of  patent,  protest  may  be  filed 
against  the  patenting  of  the  claim  as 
applied  for,  upon  any  ground  tending  to 
show  that  the  applicant  has  failed  to 
comply  with  the  law  in  any  matter  essen¬ 
tial  to  a  valid  entry  under  the  patent  pro¬ 
ceedings.  Such  protest  cannot,  however, 
be  made  the  means  of  preserving  a  sur¬ 
face  conflict  lost  by  failure  to  adverse  or 
lost  by  the  judgment  of  the  court  in  an 
adverse  suit.  One  holding  a  present  joint 
interest  in  a  mineral  location  included  in 
an  application  for  patent  who  is  excluded 
from  the  application,  so  that  his  interest 
would  not  be  protected  by  the  issue  of 
patent  thereon,  may  protest  against  the 
issuance  of  a  patent  as  applied  for,  set¬ 
ting  forth  in  such  protest  the  nature  and 
extent  of  his  interest  in  such  location, 
and  such  a  protestant  will  be  deemed  a 
party  in  interest  entitled  to  appeal.  This 
results  from  the  holding  that  a  co-owner 
excluded  from  an  application  for  patent 
does  not  have  an  “adverse”  claim  within 
the  meaning  of  sections  2325  and  2326  of 
the  Revised  Statutes  (30  U.  S.  C.  29,  30). 
(See  Turner  v.  Sawyer,  150  U.  S.  578-586, 
37  L.  ed.  1189-1191.) 

§  185.87  Procedure  in  contest  cases. 
The  Rules  of  Practice,  Part  221  of  this 
chapter,  in  cases  before  the  United  States 
the  Bureau  of  Land  Management,  and 
the  Department  of  the  Interior  will,  so 
far  as  applicable,  govern  in  all  cases  and 
proceedings  arising  in  contests  and  hear¬ 
ings  to  determine  the  character  of  lands. 

§  185.88  Presumption  as  to  land  re¬ 
turned  as  mineral.  Public  land  returned 
upon  the  survey  records  as  mineral  shall 
be  withheld  from  entry  as  agricultural 
land  until  the  presumption  arising  from 
such  a  return  shall  be  overcome. 

§  185.89  Procedure  to  dispute  record 
character  of  land,  (a)  When  lands  re¬ 
turned  as  mineral  are  sought  to  be  en¬ 
tered  as  agricultural  under  laws  which 
require  the  submission  of  final  proof  after 
due  notice  by  publication  and  posting, 
the  filing  of  the  proper  nonmineral  state¬ 
ment  in  the  absence  of  allegations  that 
the  land  is  mineral  will  be  deemed  suffi¬ 
cient  as  a  preliminary  requirment.  A 
satisfactory  showing  as  to  character  of 
land  must  be  made  when  final  proof  is 
submitted. 

<b)  in  case  of  application  to  enter, 
locate,  or  select  such  lands  as  agricul¬ 


tural,  under  laws  in  which  the  submis¬ 
sion  ot  final  proof  after  due  publication 
and  posting  is  not  required,  notice  there¬ 
of  must  first  be  given  by  publication  for 
60  days  and  posting  in  the  local  office 
during  the  same  period,  and  affirmative 
proof  as  to  the  character  of  the  land  sub¬ 
mitted.  In  the  absence  of  allegations 
that  the  land  is  mineral,  and  upon  com¬ 
pliance  with  this  requirement,  the  entry, 
location,  or  selection  will  be  allowed,  if 
otherwise  regular. 

(c)  Where  as  against  the  claimed  right 
to  enter  such  lands  as  agricultural  it  is 
alleged  that  the  same  are  mineral,  or  are 
applied  for  as  mineral  lands,  the  proceed¬ 
ings  in  this  class  of  cases  will  be  in  the 
nature  of  a  contest,  and  the  practice  will 
be  governed  by  the  rules  in  force  in 
contest  cases. 

§  185.90  Testimony  at  hearings  to  de¬ 
termine  character  of  lands,  (a)  At  hear¬ 
ings  to  determine  the  character  of  lands 
the  claimants  and  witnesses  will  be 
thoroughly  examined  with  regard  to  the 
character  of  the  land;  whether  the  same 
has  been  thorougly  prospected;  whether 
or  not  there  exists  within  the  tract  or 
tracts  claimed  any  lode  or  vein  of  quartz 
or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  or  copper,  or  other 
valuable  deposit  which  has  ever  been 
claimed,  located,  recorded,  or  worked; 
whether  such  work  is  entirely  abandoned, 
or  whether  occasionally  resumed;  if  such 
lode  does  exist,  by  whom  claimed,  under 
what  designation,  and  in  which  subdivi¬ 
sion  of  the  land  it  lies;  whether  any 
placer  mine  or  mines  exist  upon  the  land; 
if  so,  what  is  the  character  thereof, 
whether  of  the  shallow-surface  descrip¬ 
tion,  or  of  the  deep  cement,  blue  lead,  or 
gravel  deposits;  to  what  extent  mining  is 
carried  on  when  water  can  be  obtained, 
and  what  the  facilities  are  for  obtaining 
water  for  mining  purposes;  upon  what 
particular  10-acre  subdivisions  mining 
has  been  done,  and  at  what  time  the  land 
was  abandoned  for  mining  purposes,  if 
abandoned  at  all.  In  every  case,  where 
practicable,  an  adequate  quantity  or 
number  of  representative  samples  of  the 
alleged  mineral-bearing  matter  or  mate¬ 
rial  should  be  offered  in  evidence,  with 
proper  identification,  to  be  considered  in 
connection  with  the  record,  with  which 
they  will  be  transmitted  upon  each  ap¬ 
peal  that  may  be  taken.  Testimony  may 
be  submitted  as  to  the  geological  forma¬ 
tion  and  development  of  mineral  on  ad¬ 
joining  or  adjacent  lands  and  their 
relevancy. 

(b)  The  testimony  should  also  show 
the  agricultural  capacities  of  the  land, 
what  kind  of  crops  are  raised  thereon, 
the  value  thereof;  the  number  of  acres 
actually  cultivated  for  crops  of  cereals  or 
vegetables,  and  within  which  particular 
10-acre  subdivision  such  crops  are  raised; 
also  which  of  these  subdivisions  embrace 
the  improvements,  giving  in  detail  the 
extent  and  value  of  the  improvements, 
such  as  house,  barn,  vineyard,  orchard, 
fencing,  etc.,  and  mining  improvements. 

(c)  The  testimony  should  be  as  full 
and  complete  as  possible;  and  in  addi¬ 
tion  to  the  leading  points  indicated 
above,  where  an  attempt  is  made  to  prove 
the  mineral  character  of  lands  which 
have  been  entered  under  the  agricultural 


laws,  it  should  show  at  what  date,  if  at 
all,  valuable  deposits  of  minerals  were 
first  known  to  exist  on  the  lands. 

§  185.91  Segregation  of  mineral  from 
non-mineral  land.  Where  a  survey  is 
necessary  to  set  apart  mineral  from  non¬ 
mineral  land,  the  appropriate  authorized 
officer  will  have  special  instructions  pre¬ 
pared  outlining  the  procedure  to  be  fol¬ 
lowed  in  the  required  survey.  The  sur¬ 
vey  will  be  executed  at  the  expense  of 
the  United  States/1 

§  185.92  Effect  of  decision  that  land 
is  mineral.  The  fact  that  a  certain  tract 
of  land  is  decided  upon  testimony  to  be 
mineral  in  character  is  by  no  means 
equivalent  to  an  award  of  the  land  to  a 
miner.  In  order  to  secure  a  patent  for 
such  land,  he  must  proceed  as  in  other 
cases,  in  accordance  with  this  part. 

§  185.93  Non-mineral  entry  of  residue 
of  subdivisions  invaded  by  mining  claims. 
(a)  The  manager  will  accept  and  ap¬ 
prove  any  application  (if  otherwise 
regular) ,  to  make  a  non-mineral  entry 
of  the  residue  of  any  original  lot  or  legal 
subdivision  which  is  invaded  by  mining 
claims  if  the  tract  has  already  been 
lotted  to  exclude  such  claims.  If  not  so' 
lotted,  and  if  the  original  lot  or  legal 
subdivision  is  invaded  by  patented  min¬ 
ing  claims,  or  by  mining  claims  covered 
by  pending  applications  for  patent  which 
the  non-mineral  applicant  does  not  de¬ 
sire  to  contest,  or  by  approved  mining 
claims  of  established  mineral  character, 
the  manager  will  accept  and  approve  the 
application  (if  otherwise  regular),  ex¬ 
clusive  of  the  conflict  with  the  mining 
claims. 

(b)  The  manager  will  allow  no  non¬ 
mineral  application  for  any  portion  of  an 
original  lot  or  40-acre  legal  subdivision, 
where  the  tract  has  not  been  lotted  to 
show  the  reduced  area  by  reason  of 
approved  surveys  of  mining  claims  for 
which  applications  for  patent  have  not 
been  filed,  until  the  non-mineral  appli¬ 
cant  submits  a  satisfactory  showing  that 
such  surveyed  claims  are  in  fact  mineral 
In  character.  Applications  to  have  lands 
which  are  asserted  to  be  mineral,  or  min¬ 
ing  locations,  segregated  by  survey  with 
a  view  to  the  non-mineral  appropriation 
of  the  remainder,  will  be  made  to  the 
manager  of  the  land  office.  Such  appli¬ 
cations  must  be  supported  by  a  written 
statement  of  the  party  in  interest,  duly 
corroborated  by  two  or  more  disinter¬ 
ested  persons,  or  by  such  other  or  further 
evidence  as  may  be  required,  that  the 
land  sought  to  be  segregated  as  mineral 
is  in  fact  mineral  in  character. 

TEMPORARY  DEFERMENT  OF  ASSESSMENT 
WORK  UNDER  CERTAIN  CONDITIONS 

§  185.94  Statutory  authority.  The 
act  of  June  21,  1949  (63  Stat.  214;  30 
U.  S.  C.  Sup.  28b-e),  provides  for  the 


21  Where,  in  stock-raising  homestead  en¬ 
tries,  it  has  been  satisfactorily  established 
that  there  are  existent  prior  unpatented  min¬ 
ing  claims,  the  segregation  of  the  latter  is 
not  strictly  a  segregation  of  mineral  from 
non-mineral  land,  but  rather  the  procedure 
adopted  to  define  the  boundaries  of  and  pro¬ 
vide  a  legal  description  for  that  part  of  the 
homestead  entry  which  is  not  within  the 
segregated  mining  claims. 
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temporary  deferment  in  certain  unavoid¬ 
able  contingencies  of  the  performance  of 
annual  assessment  work  on  mining 
claims  held  by  location  in  the  United 
States.  The  relief  under  this  act  is  in 
addition  to  any  other  relief  available 
under  any  other  act  of  Congress  with 
respect  to  the  suspension  of  annual  as¬ 
sessment  work  on  mining  claims. 

§  185.95  Conditions  under  which  de¬ 
ferment  may  he  granted.  The  defer¬ 
ment  may  be  granted  where  any  mining 
claim  or  group  of  claims  in  the  United 
States  is  surrounded  by  lands  over  which 
a  right-of-way  for  the  performance  of 
assessment  work  has  been  denied  or  is 
in  litigation  or  is  in  the  process  of  acqui¬ 
sition  under  State  law  or  where  other 
legal  impediments  exist  which  affect  the 
right  of  the  claimant  to  enter  upon  the 
surface  of  such  claim  or  group  of  claims 
or  to  gain  access  to  the  boundaries 
thereof. 

§  185.96  Filing  of  petition  for  defer¬ 
ment,  contents,  (a)  In  order  to  obtain 
temporary  deferment,  the  claimant  must 
file  with  the  manager  of  the  land  office 
for  the  district  in  which  the  lands  are 
•situated  or  with  the  area  administra¬ 
tor  for  the  State  if  there  is  no  land  office 
in  the  State,  a  petition  in  duplicate  re¬ 
questing  such  deferment.  No  particular 
form  of  petition  is  required,  but  the  appli¬ 
cant  must  attach  to  one  copy  thereof  a 
copy  of  the  notice  to  the  public  required 
by  the  act  which  shows  that  it  has  been 
filed  or  recorded  in  the  office  in  which  the 
notices  or  certificates  of  location  were 
filed  or  recorded.  The  petition  and  du¬ 
plicate  should  be  signed  by  at  least  one  of 
the  owners  of  each  of  the  locations  in¬ 
volved,  shall  give  the  names  of  the  claims, 
dates  of  location,  and  the  date  of  the 
beginning  of  the  one  year  period  for 
which  deferment  is  requested. 

(b)  If  the  petition  is  based  upon  the 
denial  of  a  right-of-way,  it  must  state  the 
nature  and  ownership  of  the  land  or 
claim  thereto  over  which  it  is  necessary 
to  obtain  a  right-of-way  in  order  to  reach 
the  surrounded  claims,  and  the  land  de¬ 
scription  thereof  by  legal  subdivisions  if 
the  land  is  surveyed,  and  give  full  details 
as  to  why  present  use  of  the  right-of-way 
is  denied  or  prevented  and  as  to  the  steps 
which  have  been  taken  to  acquire  the 
right  to  use  it.  The  petition  should  state 
whether  any  other  right-of-way  is  avail¬ 
able  and  if  so,  give  reasons  why  it  is  not 
feasible  or  desirable  to  use  that  right-of- 
way. 

(c)  If  the  petition  is  based  on  other 
legal  impediments,  they  must  be  set  out 
and  their  effect  described  in  detail. 

§  185.97  Notice  of  action  on  peti¬ 
tion  to  be  recorded.  The  claimant  must 
file  or  record,  in  the  office  in  which  he 
filed  or  recorded  his  notice  of  petition, 
a  copy  of  the  order  or  decision  disposing 
of  the  petition. 

§  185.98  Period  for  which  deferment 
may  be  granted.  If  the  showing  made  is 
satisfactory,  the  authorized  officer  of  the 
Bureau  of  Land  Management  will  grant 
a  deferment  for  an  initial  period  not 
exceeding  one  year.  The  period  shall  be¬ 
gin  on  the  date  requested  in  the  petition 
unless  the  approval  sets  a  different  date. 


Upon  petition,  the  one  year  period  may 
be  renewed  for  another  year  if  justifi¬ 
able  conditions  exist.  If  the  conditions 
justifying  deferment  are  removed  prior 
to  the  specified  termination  date  of  the 
deferment  period,  the  deferment  shall 
automatically  be  ended  as  of  such  earlier 
date. 

§  185.99  When  deferred  assessment 
work  is  to  be  done.  All  deferred  assess¬ 
ment  work  may  be  begun  at  any  time 
after  the  termination  of  the  deferment 
but  must  be  completed  not  later  than  the 
end  of  the  assessment  year  commencing 
after  the  removal  or  cessation  of  the 
causes  for  the  deferment  or  the  expira¬ 
tion  of  any  deferments  granted  under 
the  act  and  shall  be  in  addition  to  the 
annual  assessment  work  required  by  law 
for  such  year. 

PATENTS  FOR  MINING  CLAIMS 

§  185.100  Land  descriptions  in  pat¬ 
ents.  The  land  description  in  a  patent 
for  a  lode  mining  claim,  for  a  millsite,  or 
for  a  placer  claim  not  consisting  of  legal 
subdivisions,  shall  hereafter  consist  of 
the  names  and  survey  numbers  of  the 
claims  being  patented  and  those  being 
excluded,  or  of  the  names  of  the  excluded 
claims  if  they  are  unsurveyed,  or  of  the 
legal  subdivisions  of  excluded  land  cov¬ 
ered  by  homestead  or  other  nonmineral 
entry.  The  land  description  shall  refer 
to  the  field  notes  of  survey  and  the  plat 
thereof  for  a  more  particular  description 
and  the  patent  shall  expressly  make 
them  a  part  thereof.  Where  shown  by 
the  mineral  entry  the  patent  shall  give 
the  actual  or  approximate  legal  subdivi¬ 
sion,  section,  township  and  range,  the 
name  of  the  county  and  of  the  mining 
district,  if  any,  wherein  the  claims  are 
situated.  A  copy  of  the  plat  and  field 
notes  of  each  mineral  survey  patented 
will  be  furnished  to  the  patentee. 


Part  187 — Leases  of  Gold,  Silver,  and 
Quicksilver 

LEASES  OF  GOLD,  SILVER,  AND  QUICKSILVER 
TO  OWNERS  OF  CONFIRMED  PRIVATE  LAND 
CLAIMS 

Sec. 

187.1  Statutory  authority. 

187.2  Application  by  grantee  or  his  succes¬ 

sor  in  title. 

187.3  Form  and  contents  of  application; 

abstract  of  title  required. 

187.4  Rate  of  royalty;  investment  required. 

187.5  Execution  of  lease. 

187.6  Bond. 

187.7  Form  of  lease. 

Authority:  §§  187.1  to  187.7  issued  under 
sec.  3,  44  Stat.  710;  30  U.  S.  C.  293. 

Cross  Reference:  For  leases  and  sale  of 
minerals,  restricted  Indian  Lands,  see  25  CFR 
chapter  I,  Subchapter  R. 

§  187.1  Statutory  authority.  The  act 
of  Congress  approved  June  8,  1926  (44 
Stat.  710;  30  U.  S.  C.  291-293)  authorizes 
the  Secretary  of  the  Interior  to  lease  to 
the  grantee,  or  those  claiming  through 
or  under  him  gold,  silver,  and  quicksilver 
deposits,  or  mines  or  minerals  of  the 
same,  on  lands  in  private  land  claims 
confirmed  pursuant  to  decrees  of  the 
court  of  private  land  claims  with  reser¬ 
vation  of  such  minerals  or  mines. 


§  187.2  Application  by  grantee  or  his 
successor  in  title.  Applications  for  leases 
shall  be  filed  in  the  land  office  of  the  dis¬ 
trict  in  which  the  lands  are  situated,  by 
the  owner  of  the  land  under  the  con¬ 
firmed  title;  that  is,  the  original  grantee 
or  his  record  transferee  or  successor  in 
title,  and  may  include  all  or  any  part  of 
the  grant  for  which  the  applicant  holds 
title  at  the  date  of  the  application. 

§  187.3 1  Form  and  contents  of  appli . 
cation ;  abstract  of  title  required.  Appli¬ 
cations  shall  give  name  and  address  of 
the  applicant,  describe  the  land  in  which 
the  deposits  occur,  by  legal  subdivisions 
of  the  public  surveys,  if  so  surveyed, 
otherwise  by  metes  and  bounds,  or  if  for 
the  entire  area  in  the  grant,  the  name  of 
the  grant,  area,  and  date  of  patent  will 
suffice.  The  mineral  deposits  must  also 
be  fully  described,  giving  character,  mode 
of  occurrence,  nature  of  the  formation, 
kind,  and  character  of  associated  min¬ 
erals,  if  any,  proposed  mining  methods, 
estimate  of  amount  of  investment  nec¬ 
essary  to  successful  operation  of  the 
mine  or  mines  contemplated,  estimated 
amount  of  production  of  gold,  silver, 
and  quicksilver,  or  any  of  them,  and  such 
other  pertinent  information  the  appli¬ 
cant  may  desire  to  set  forth,  including 
what  he  considers  a  reasonable  royalty 
rate  under  the  lease.  The  applicant  must 
also  file  with  his  application  a  duly  au¬ 
thenticated  abstract  of  title  showing 
present  ownership  of  the  land,  or  a  cer¬ 
tificate  of  the  county  recorder  of  deeds 
that  the  record  title  stands  in  the  appli¬ 
cant’s  name. 

5  187.4  Rate  of  royalty;  investment 
required.  When  an  application  is  re¬ 
ceived  by  the  Bureau  of  Land  Manage¬ 
ment,  it  will  be  considered,  and  if  found 
sufficient  to  authorize  issuance  of  lease 
thereunder,  a  rate  of  royalty,  not  less 
than  5  percent  nor  more  than  12  V2  per¬ 
cent  of  the  value  of  the  output  of  gold, 
silver,  or  quicksilver  at  the  mine,  will 
be  fixed  and  the  amount  of  investment 
under  the  lease  will  be  determined  and 
prescribed. 

§  187.5  Execution  of  lease.  When  a 
lease  has  been  authorized,  forms  of  lease 
in  accordance  with  the  terms  prescribed 
will  be  furnished  to  the  applicant,  who 
will  be  allowed  30  days  from  notice 
within  which  to  execute  and  return  the 
lease  to  the  land  office  and  to  furnish 
the  required  bond. 

§  187.6  Bond.  A  bond  with  approved 
corporate  surety  in  the  sum  of  $2,000  will 
be  required  as  a  guarantee  to  the  making 
of  the  investment  fixed  in  the  lease  and 
compliance  with  the  other  terms  and  con¬ 
ditions  thereof,  but  a  larger  bond  may  be 
fixed  if  that  amount  is  determined  to  be 
inadequate  for  the  purpose  for  which 
given. 

§  187.7  Form  of  lease.  Leases  will  be 
issued  in  accordance  with  the  form  pre¬ 
scribed  in  52  L.  D.  21. 


*  18  U.  S.  C.  1001  makes  It  a  crime  for  anj 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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pART  i9i — General  Regulations  Appli¬ 
cable  to  Mineral  Permits,  Leases,  and 

LICENSES 

GENERAL  PROVISIONS 

Sec. 

191.1  Purpose  of  the  leasing  acts. 

191 '2  Lands  and  deposits  to  which  mineral 
leasing  act  does  not  apply. 

191.3  Who  may  hold  leases  and  permits. 

291.4  Rights  of  aliens. 

191.5  Reserved  or  segregated  lands. 

191.6  Special  stipulations  for  lands  where 

surface  control  is  under  jurisdic¬ 
tion  of  the  Department  of  Agri¬ 
culture  or  for  lands  in  reclamation 
projects. 

191.7  Multiple  development  or  other  dis¬ 

position  of  land. 

191.8  Interests  held  in  common. 

191.9  Survey  of  lands  for  leasing. 

191.10  Simultaneous  applications  or  offers 

for  lease. 

191.11  Filing  fees. 

191.12  Payments  of  rentals  and  royalties. 

191.13  Bonds  with  individual  sureties. 

191.14  Reinstatement  of  rejected  applica¬ 

tions  for  lands  restored  from  with¬ 
drawal  or  use  for  war  purposes. 

ROYALTY  AND  RENTAL  RELIEF;  SUSPENSION  OF 
OPERATIONS  AND  PRODUCTION 

191.25  Waiver,  suspension,  or  reduction  of 

rental  or  minimum  royalty  or  re¬ 
duction  of  royalty  on  mineral 
leases. 

191.26  Suspension  of  operations  and  pro¬ 

duction. 

191.27  Applicability  of  relief. 

LEASING  OF  MINERALS  DEVELOPED  EY  GOVERN¬ 
MENTAL  AGENCY  TO  AID  IN  PROSECUTING  WORLD 
WAR  II 

191.40  Leases  to  Governmental  agency  or  its 
assigns. 

Authority;  §§  191.1  to  191.40  issued  under 
sec.  32,  41  Stat.  450,  sec.  1,  44  Stat.  301;  30 
U.  S.  C.  189,  271.  Interpret  or  apply  sec.  5, 
44  Stat.  1058,  as  amended;  30  U.  S.  C.  285. 

GENERAL  PROVISIONS 

§  191.1  Purpose  of  the  leasing  acts. 
The  act  of  February  25,  1920  (41  Stat. 
437;  30  U.  S.  C.  181),  as  amended  and 
supplemented,  including  the  amenda- 
datory  act  of  August  8,  1946  (60  Stat. 
950),  the  act  of  February  7,  1927  (44 
Stat.  1057;  30  U.  S.  C.  281-287)  and 
the  act  of  April  17,  1926  (44  Stat. 
301;  30  U.  S.  C.  271-276)  as  amended, 
hereinafter  called  “the  act,”  provide  for 
the  leasing  of  oil  and  gas,  coal,  potas¬ 
sium,  sodium,  phosphate,  and  oil  shale, 
and  lands  containing  such  deposits 
owned  by  the  United  States  in  the  pub¬ 
lic  domain  and  deposits  of  sulphur  and 
the  public  lands  containing  such  de¬ 
posits  in  the  States  of  Louisiana  and 
New  Mexico,  except  as  stated  in  §  191.2.* 

§  191.2  Lands  and  deposits  to  which 
mineral  leasing  act  does  not  apply.  The 
mineral  leasing  act  does  not  apply  (a) 
to  lands  containing  the  mineral  deposits 
named  in  §  191.1  where  such  lands  are 
situated  in  (1)  national  parks  and  monu¬ 
ments;  (2)  Indian  reservations;  (3)  in¬ 
corporated  cities,  towns  and  villages,  or 
(4)  naval  petroleum  and  oil  shale  re- 


1  Coal  deposits  In  Alaska  are  not  covered 
cy  these  acts  but  may  be  disposed  of  under 
tne  act  of  October  20,  1914  (38  Stat.  742;  48 
.  •  j"  434) ,  as  amended  by  the  act  of  March 
1921  (41  stat.  1363;  48  U.  S.  C.  444),  relat- 
,,K„.6olely  to  Alaska,  and  the  regulations  In 
li  70.2  to  70.29  of  this  chapter. 


serves;  nor  (b)  to  lands  acquired  under 
the  act  of  March  1,  1911  (36  Stat.  961; 
16  U.  S.  C.  513-519)  known  as  the  Appa¬ 
lachian  Forest  Reserve  Act,  or  other  ac¬ 
quired  lands. 

§  191.3  Who  may  hold  leases  and  per¬ 
mits.  Mineral  prospecting  permits  and 
mineral  leases  may  be  issued  only  to  (a) 
citizens  of  the  United  States;  (b)  associ¬ 
ations  of  such  citizens;  (c)  corporations 
organized  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory 
thereof;  or  (d)  in  the  case  of  coal,  oil, 
oil  shale,  or  gas,  municipalities.  A  min¬ 
eral  lease  or  permit  will  not  be  issued  to 
a  minor  but  oil  and  gas  leases  may  be 
issued  to  legal  guardians  or  trustees  of 
minors  in  their  behalf. 

§  191.4  Rights  of  aliens.  Aliens  may 
not  acquire  or  hold  any  direct  or  indi¬ 
rect  interest  in  permits  or  leases,  except 
that  they  may  own  or  control  stock  in 
corporations  holding  permits  or  leases. 
If  the  laws  of  their  country  do  not  deny 
similar  or  like  privileges  to  citizens  of 
the  United  States.  A  corporation  is  re¬ 
quired  to  file  a  certified  copy  of  its  articles 
of  incorporation  and  it  must  furnish  a 
statement  showing  the  percentage  of 
each  class  of  its  stock,  and  the  percentage 
of  all  of  its  stock,  which  is  owned  or 
controlled  by  or  on  behalf  of  persons 
whom  the  corporation  knows  to  be  or 
who  the  corporation  has  reason  to  believe 
are  aliens,  or  who  have  addresses  out¬ 
side  of  the  United  States,  indicating 
which  classes  of  stock  have  voting  rights. 
If  more  than  10  percent  of  the  voting 
stock,  or  of  all  the  stock.  Is  owned  or 
controlled  by  or  on  behalf  of  such  per¬ 
sons,  the  corporation  must  give  their 
names  and  addresses,  the  amount  and 
class  of  stock  held  by  each,  and,  to  the 
extent  known  to  the  corporation  or  which 
can  be  reasonably  ascertained  by  it,  the 
facts  as  to  the  citizenship  of  each  such 
person.  If  any  appreciable  percentage 
of  the  stock  of  the  corporation  is  held 
by  aliens  of  the  excepted  class,  its  ap¬ 
plication  will  be  denied. 

§  191.5  Reserved  or  segregated  lands. 
With  respect  to  lands  embraced  in  a 
reservation  or  segregated  for  any  par¬ 
ticular  purpose  the  lessee  shall  conduct 
operations  in  conformity  with  such  re¬ 
quirements  as  may  be  made  by  the  Bu¬ 
reau  of  Land  Management  for  the 
protection  and  use  of  the  land  for  the 
purpose  for  which  it  was  reserved  or 
segregated,  so  far  as  may  be  consistent 
with  the  use  of  the  land  for  the  purpose 
of  the  lease,  which  latter  shall  be  re¬ 
garded  as  the  dominant  use  unless  other¬ 
wise  provided  or  separately  stipulated. 

§  191.6  Special  stipulations  for  lands 
where  surface  control  is  under  jurisdic¬ 
tion  of  the  Department  of  Agriculture  or 
for  lands  in  reclamation  projects.  Of¬ 
ferors  for  noncompetitive  oil  and  gas 
leases  and  applicants  for  permits,  leases, 
and  licenses  for  lands  the  surface  con¬ 
trol  of  which  is  under  the  jurisdiction  of 
the  Department  of  Agriculture  will  be 
required  to  consent  to  the  inclusion 
therein  of  the  stipulation  on  Form  4-216. 
Where  the  land  has  been  writhdrawTn  for 
reclamation  purposes  the  offeror  or 
applicant  may  be  required  to  consent  to 
the  inclusion  of  a  stipulation  on  Form 


4-467  if  the  land  is  potentially  irrigable, 
or  Form  4-467  (a)  if  the  land  is  within 
the  flow  limits  of  a  reservoir  site,  or  Form 
4-467  (b)  if  the  land  is  within  the  drain¬ 
age  area  of  a  constructed  reservoir. 
Other  conditions  may  be  imposed,  if 
deemed  necessary,  to  protect  land 
withdrawn  for  reclamation  purposes. 

§  191.7  Multiple  development  or  other 
disposition  of  land.  The  granting  of  a 
permit  or  lease  for  the  prospeoting,  de¬ 
velopment,  or  production  of  deposits  of 
any  one  mineral  will  not  preclude  the 
issuance  of  other  permits  or  leases  for 
the  same  land  for  deposits  of  other 
minerals  with  suitable  stipulations  for 
simultaneous  operation,  nor  the  allow¬ 
ance  of  applicable  entries,  locations,  or 
selections  of  the  leased  lands  with  a 
reservation  of  the  mineral  deposits  to 
the  United  States. 

§191.8  Interests  held  in  common.  An 
association  shall  not  be  deemed  to  exist 
between  the  parties  to  a  contract  for 
development  of  leased  lands,  whether  or 
not  coupled  uTith  an  interest  in  the  lease, 
nor  between  co-lessees,  but  each  party 
to  any  such  contract  or  each  co-lessee 
will  be  charged  with  his  proportionate 
interest  in  the  lease.  No  holding  of 
acreage  in  common  by  the  same  persons 
in  excess  of  the  maximum  acreage  speci¬ 
fied  in  the  law  for  any  one  lessee  or  per¬ 
mittee  for  the  particular  mineral  deposit 
so  held  will  be  permitted. 

§  191.9  Survey  of  lands  for  leasing. 
Unsurveyed  lands  containing  oil  shale, 
and  unsurveyed  lands  embraced  in  appli¬ 
cations  for  lease  based  upon  discovery  of 
valuable  deposits  of  potassium,  sodium  or 
sulphur  under  a  prospecting  permit, 
must  be  surveyed  by  the  Government  at 
the  expense  of  the  applicant  prior  to  the 
issuance  of  a  lease  of  the  lands.  To  se¬ 
cure  such  a  survey,  the  applicant  must 
obtain  from  the  appropriate  cadastral 
engineer  an  estimate  of  the  cost  of  the 
survey  and  deposit  with  him  the  esti¬ 
mated  amount.  After  the  survey  has 
been  accepted  and  the  plat  filed  in  the 
land  office  the  application  will  be  ad¬ 
justed  to  the  resulting  subdivisions  and 
the  cost  of  the  survey  will  be  ascertained 
by  prorating  the  total  cost  of  surveying 
the  township  to  the  area  to  be  leased. 
The  amount  thus  ascertained  will  be 
credited  to  the  appropriation  for  sur¬ 
veying  the  public  lands  and  the  balance 
of  the  deposit,  if  any,  returned  to  the 
depositor  or  his  authorized  representa¬ 
tive.  The  survey  of  unsurveyed  lands  for 
any  coal  lease,  or  for  a  competitive  lease 
for  phosphate,  potassium,  sodium,  oil,  or 
gas,  or  sulphur  will  be  made  at  the  ex¬ 
pense  of  the  Government  prior  to  the 
issuance  of  a  lease  of  the  lands. 

§  191.10  Simultaneous  applications  or 
offers  for  lease.  Where  applications  or 
offers  received  by  mail  or  filed  over  the 
counter  at  the  same  time  are  in  conflict, 
the  right  of  priority  of  filing  will  be  de¬ 
termined  by  public  drawing  in  the  man¬ 
ner  provided  in  §  295.8  (b)  of  this  chap¬ 
ter. 

§  191.11  Filing  fees.  Offers  for  non¬ 
competitive  oil  and  gas  leases  and  all 
applications  for  prospecting  permits, 
licenses,  or  noncompetitive  leases,  ex- 
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cepting  phosphate  lease  applications, 
must  be  accompanied  by  a  filing  fee  of 
$10  for  each  application  or  offer.  Such 
a  fee  will  be  retained  as  a  service  charge 
even  though  the  application  or  offer 
should  be  rejected  or  withdrawn  in  whole 
or  in  part. 

§  191.12  Payments  of  rentals  and 
royalties.  Unless  otherwise  directed  by 
the  Secretary,  rentals  and  royalties  under 
all  leases  and  permits  issued  under  the 
act  shall  be  paid  to  the  manager  of 
the  proper  land  office  in  the  State  or  Ter¬ 
ritory,  or  for  lands  in  a  State  in  which 
there  is  no  land  office,  shall  be  paid  to  the 
Bureau  of  Land  Management,  Washing¬ 
ton  25,  D.  C.,  except  the  payments  for 
lands  in  North  or  South  Dakota  shall  be 
made  to  the  land  office  at  Billings,  Mon¬ 
tana;  for  lands  in  Nebraska  or  Kansas,  to 
the  land  office  at  Cheyenne,  Wyoming; 
and  for  lands  in  Oklahoma,  to  the  land 
office  at  Santa  Fe,  New  Mexico.  All  re¬ 
mittances  shall  be  made  payable  to  the 
Bureau  of  Land  Management. 

§  191.13  Bonds  with  individual  sure¬ 
ties.  Where  surety  bonds  are  tendered 
with  individuals  as  sureties  they  must  be 
executed  by  not  less  than  two  qualified 
individual  sureties  to  cover  compliance 
with  all  terms  and  conditions  of  the  lease 
or  permit  or  the  applicable  law  or  regula¬ 
tions.  Each  surety  must  execute  a  state¬ 
ment  showing  that  he  is  worth  in  real 
property  not  exempt  from  execution, 
double  the  sum  specified  in  the  undertak¬ 
ing,  over  and  above  his  just  debts  and 
liabilities  and  that  he  is  either  a  resident 
of  the  same  State  and  the  United  States 
Judicial  District  as  the  principal  on  the 
bond,  or  of  the  State  and  the  Judicial 
District  in  which  the  lands  involved  are 
located.  There  also  must  be  furnished 
a  certificate  by  a  judge  or  clerk  of  a 
court  of  record,  a  United  States  attorney, 
a  United  States  Commissioner,  or  a 
United  States  postmaster,  as  to  the  iden¬ 
tity,  signature,  and  financial  competency 
of  the  sureties.  All  bonds  furnished 
with  individual  sureties  will  be  examined 
every  two  years,  or  at  any  other  time 
when  found  advisable,  and  the  principal 
on  the  bond  will  be  required  to  furnish 
new  statements  of  justification  by  the 
sureties  and  a  new  certificate  of  financial 
competency,  and  if  such  sureties  are 
unable  to  qualify  additional  security  will 
be  required.  The  statement  of  justifi¬ 
cation  required  to  be  furnished  by  the 
sureties,  and  the  certificate  of  com¬ 
petency  should  be  on  Form  4-215. 

§  191.14  Reinstatement  of  rejected 
applications  for  lands  restored  from 
withdrawal  or  use  for  war  purposes. 
Hereafter,  upon  publication  of  a  revo¬ 
cation  of  a  withdrawal  or  of  a  use  per¬ 
mit  made  or  granted  in  connection  with 
the  prosecution  of  World  War  II,  a  min¬ 
eral  permit  or  lease  applicant  whose 
application  was  rejected  solely  because 
of  the  subsequent  withdrawal  of  the  land 
for  use  in  connection  with  the  prosecu¬ 
tion  of  the  war  or  because,  either  before 
or  after  the  application  was  filed,  a  per¬ 
mit  was  granted  to  use  the  land  for  war 
purposes,  may  apply  for  and  obtain  a 
reinstatement  of  his  application.  If  the 
application  for  reinstatement  is  for 
lands  restored  from  a  withdrawal  it  must 


be  filed  prior  to  the  date  fixed  for  the 
filing  of  applications  by  the  general 
public;  if  for  land  affected  by  the  revo¬ 
cation  of  permits,  within  60  days  from 
the  date  of  publication  of  such  revoca¬ 
tion.  No  application  for  reinstatement 
will  be  considered  unless  it  is  timely  filed 
and  accompanied  by  the  proper  filing  fee 
and  the  full  amount  of  the  first  year’s 
rental. 

ROYALTY  AND  RENTAL  RELIEF;  SUSPENSION 
OF  OPERATIONS  AND  PRODUCTION 

§  191.25  Waiver,  suspension,  or  reduc¬ 
tion  of  rental  or  minimum  royalty  or  re¬ 
duction  of  royalty  on  mineral  leases,  (a) 
In  order  to  encourage  the  greatest  ulti¬ 
mate  recovery  of  coal,  phosphate,  potas¬ 
sium,  sodium,  oil  shale,  oil,  or  gas  and  sul¬ 
phur,  and  in  the  interest  of  conservation, 
the  Secretary  of  the  Interior  whenever  he 
determines  it  necessary  to  promote  de¬ 
velopment  or  finds  that  the  leases  cannot 
be  successfully  operated  under  the  terms 
provided  therein  may  waive,  suspend,  or 
reduce  the  rental  or  minimum  royalty  or 
reduce  the  royalty  on  an  entire  leasehold, 
or  on  any  deposit,  tract,  or  portion  there¬ 
of  segregated  for  royalty  purposes. 

(b>  An  application  for  any  of  the  above 
benefits  shall  be  filed  in  triplicate  in  the 
office  of  the  oil  and  gas  supervisor  for  oil 
and  gas  leases  or  the  office  of  the  mining 
supervisor  for  coal,  phosphate,  potas¬ 
sium,  sodium,  oil  shale  and  sulphur 
leases.  It  must  contain  the  serial  num¬ 
ber  of  the  leases,  the  land  office  name, 
the  name  of  the  record  title  holder  and 
operator  or  sublessee  and  the  description 
of  the  lands  by  legal  subdivision. 

(1)  Each  application  involving  oil  or 
gas  shall  show  the  number,  location,  and 
status  of  each  well  that  has  been  drilled, 
a  tabulated  statement  for  each  month 
covering  a  period  of  not  less  than  six 
months  prior  to  the  date  of  filing  the  ap¬ 
plication  of  the  aggregate  amount  of  oil 
or  gas  subject  to  royalty  computed  in 
accordance  with  the  oil  and  gas  operating 
regulations,  the  number  of  wells  counted 
as  producing  each  month,  and  the  aver¬ 
age  production  per  well  per  day. 

(2)  Each  application  involving  coal, 
phosphate,  potassium,  sodium,  oil  shale 
and  sulphur  shall  show  the  number  and 
location  of  each  mine,  a  map  showing  the 
extent  of  the  mining  operations,  a  tab¬ 
ulated  statement  of  the  minerals  mined 
and  subject  to  royalty  for  each  month 
covering  a  period  of  not  less  than  12 
months  next  prior  to  the  date  of  filing 
of  the  application,  and  the  average  pro¬ 
duction  per  day  mined  for  each  month 
and  complete  information  as  to  why  the 
minimum  production  was  not  attained. 

(c)  Every  application  must  contain  a 
detailed  statement  of  expenses  and  costs 
of  operating  the  entire  lease,  the  income 
from  the  sale  of  any  leased  products,  and 
all  facts  tending  to  show  whether  the 
wells  or  mines  can  be  successfully  op¬ 
erated  upon  the  royalty  or  rental  fixed  in 
the  lease.  Where  the  application  is 
for  a  reduction  in  royalty  ful1  informa¬ 
tion  shall  be  furnished  as  to  whether 
royalties  or  payments  out  of  production 
are  paid  to  others  than  the  United  States, 
the  amounts  so  paid  and  efforts  made 
to  reduce  them.  The  applicant  must 
also  file  agreements  of  the  holders  of  the 
lease  and  of  the  royalty  holders  to  a  per¬ 


manent  reduction  of  all  other  royalties 
from  the  leasehold  to  an  aggregate  not 
in  excess  of  one-half  the  Government 
royalties. 

§  191.26  Suspension  of  operations  and 
production,  (a)  Applications  by  lessees 
for  relief  from  the  producing  require, 
ments  or  from  all  operating  and  produc¬ 
ing  requirements  of  mineral  leases  shall 
be  filed  in  triplicate  in  the  office  of  the 
regional  oil  and  gas  supervisor  for  oil  and 
gas  leases,  and  in  the  office  of  the  re¬ 
gional  mining  supervisor  for  all  other 
leases.*  As  to  oil  and  gas  leases,  no  sus¬ 
pension  of  operations  and  production  will 
be  granted  on  any  lease  in  the  absence 
of  a  well  capable  of  production  on  the 
leasehold,  except  where  the  Secretary  di¬ 
rects  a  suspension  in  the  interest  of  con. 
servation.  Complete  information  must 
be  furnished  showing  the  necessity  for 
such  relief. 

(b)  The  term  of  any  lease  will  be  ex¬ 
tended  by  adding  thereto  any  period  of 
suspension  of  all  operations  and  produc¬ 
tion  during  such  term  pursuant  to  any 
direction  or  assent  of  the  Secretary. 

(c)  A  suspension  shall  take  effect  as 
of  the  time  specified  in  the  direction  cr 
assent  of  the  Secretary.  Rental  and 
minimum  royalty  payments  will  be 
suspended  during  any  period  of  suspen- 
sion  of  all  operations  and  production 
directed  or  assented  to  by  the  Secretary, 
beginning  with  the  first  day  of  the  lease 
month  on  which  the  suspension  of  opera¬ 
tions  and  production  becomes  effective 
or,  if  the  suspension  of  operations  and 
production  becomes  effective  on  any  date 
other  than  the  first  day  of  a  lease  month, 
beginning  with  the  first  day  of  the  lease 
month  following  such  effective  date. 
The  suspension  of  rental  and  minimum 
royalty  payments  shall  end  on  the  first 
day  of  the  lease  month  in  which  opera¬ 
tions  or  production  is  resumed.  Where 
rentals  are  creditable  against  royalties 
and  have  been  paid  in  advance,  proper 
credit  will  be  allowed  on  the  next  rental 
or  royalty  due  under  the  lease. 

(d)  No  lease  will  be  deemed  to  expire 
by  reason  of  a  suspension  of  production 
only  pursuant  to  any  direction  or  assent 
of  the  Secretary. 

(e)  If  there  is  a  well  capable  of  pro¬ 
ducing  on  the  leased  premises  and  all 
operations  and  production  are  suspended 
pursuant  to  any  direction  or  assent  of 
the  Secretary,  the  commencement  of 
drilling  operations  only  will  be  regarded 
as  terminating  the  suspension  as  to 
operations  but  not  as  to  production,  and 
as  terminating  the  period  of  suspension 
to  be  added  to  the  term  of  the  lease  as 
provided  in  paragraph  (b)  of  this  section 
and  the  period  of  suspension  of  rental 
and  minimum  royalty  payments  as  pro¬ 
vided  in  paragraph  (c)  of  this  section. 
However,  as  provided  in  paragraph  (d) 
of  this  section,  the  term  of  the  lease  will 
not  be  deemed  to  expire  so  long  as  the 


*  By  Departmental  Order  No.  2699  and  Geo¬ 
logical  Survey  Order  No.  218  of  August  It 
1952,  the  regional  oil  and  gas  supervisors  and 
the  regional  mining  supervisors  are  author¬ 
ized  to  act  on  applications  for  suspension  of 
operations  or  production  or  both  filed  pursu¬ 
ant  to  this  section  and  to  terminate  sus¬ 
pensions  of  this  kind  which  have  been  or 
may  be  granted. 
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suspension  of  production  remains  in 
effect. 

(f)  The  minimum  annual  production 
requirements  of  a  lease  issued  under  the 
act  for  coal,  phosphate,  potassium,  so¬ 
dium,  oil  shale  or  sulphur  shall  be  pro¬ 
portionately  reduced  for  that  portion  of 
a  lease  year  for  which  suspension  of 
operations  and  production  is  directed  or 
granted  by  the  Secretary  of  the  Interior 
in  the  interest  of  conservation. 

§  191.27  Applicability  of  relief.  The 
relief  authorized  under  §§  191.25  and 
191.26  may  also  be  obtained  for  any  oil 
and  gas  leases  included  within  an  ap¬ 
proved  unit  or  cooperative  plan  of  de¬ 
velopment  and  operation. 

LEASING  OF  MINERALS  DEVELOPED  BY  GOV¬ 
ERNMENTAL  AGENCY  TO  AID  IN  PROSE¬ 
CUTING  WORLD  WAR  II 

§  191.40  Leases  to  Governmental 
agency  or  its  assigns.  Except  as  other¬ 
wise  provided  by  law,  any  mineral  de¬ 
posits  (other  than  for  oil  and  gas)  and 
public  lands  containing  such  deposits 
which  are  subject  to  disposition  under 
the  provisions  of  the  act,  the  production 
from  which  has  been  used  by  any  Fed¬ 
eral  agency  in  connection  with  the 
prosecution  of  World  War  II,  may  be 
leased  to  the  agency  controlling  the  fa¬ 
cilities  using  such  production,  or  to  any 
purchaser  or  lessee  of  such  facilities,  by 
negotiation,  or  by  requiring  the  agency, 
its  purchaser  or  lessee  to  meet  the  high¬ 
est  competitive  bid  received  under  sealed 
bids  for  such  lease. 


Part  192 — Oil  and  Gas  Leases 

GENERAL  PROVISIONS 

Sec. 

192.1  Applicability  of  amendatory  act  to 
existing  leases. 

1922  Helium. 

192.3  Acreage  limitations  on  leases. 

192.4  Acreage  limitations  on  options. 

192.5  Lands  within  one  mile  of  naval 

petroleum  or  helium  reserves. 

192.6  Boundaries  of  known  geologic  struc¬ 

tures  and  productive  limits  of  pro¬ 
ducing  oil  or  gas  fields  and  de¬ 
posits. 

192.7  Agreements  to  compensate  for 

drainage. 

192.8  Protection  of  leased  lands  from 

drainage. 

192.9  Leases  for  wildlife  refuge  lands. 

COOPERATIVE  CONSERVATION  PROVISIONS 

192.20  Cooperative  or  unit  plans. 

192.21  Application  for  approval  of  plan. 

192.22  Communitization  or  drilling  agree¬ 

ments. 

192.23  Approval  of  operating,  drilling,  or 

development  contracts  without  re¬ 
gard  to  acreage  limitations. 

192.24  Combinations  for  Joint  operation  of 

refinery,  or  for  transportation  of 
oil. 

192.25  Subsurface  storage  of  oil  or  gas. 

ISSUANCE  OF  LEASES 

192.40  Classes  and  term. 

192.40a  Dating  of  competitive  and  noncom¬ 
petitive  oil  and  gas  leases. 

192.41  Leases  for  lands  wholly  or  partly 

within  unit  areas. 

NONCOMPETITIVE  LEASES 

192.42  Offer  to  lease,  and  issuance  of  lease. 

192.43  Opening  of  lands  to  further  filings, 

where  a  noncompetitive  oil  and  gas 
lease  is  canceled  or  relinquished. 

192.44  Pending  applications. 
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COMPETITIVE  LEASES 

Sec. 

192.50  Designation  and  offer  of  lands  for 

lease  by  competitive  bidding. 

192.51  Notice  of  lease  offer. 

192.52  Qualifications  of  sucessful  bidder. 

192.53  Award  of  lease. 

192.54  Form  of  lease. 

EXCHANGE  AND  RENEWAL  LEASES 

192.60  Application  to  exchange  lease  for  a 

new  lease. 

192.61  Application  for  renewal. 

192.62  Action  on  application. 

192.63  Form  of  lease. 

LEASES  ON  PATENTED  OR  ENTERED  LAND 

192.70  Preference  right  of  patentee  or  entry- 

man  to  a  lease. 

192.71  Lands  in  entries  or  claims  not  im¬ 

pressed  with  a  reservation  of  oil 
and  gas. 

192.72  Showing  required  of  oil  and  gas 

offerors  for  unsurveyed  lands. 

RENTALS  AND  ROYALTIES 

192.80  Rentals. 

192.81  Minimum  royalty. 

192  82  Royalty  on  production. 

192.83  Limitation  of  overriding  royalties. 

BONDS 

192.100  Amount  of  bonds  required  of  lessee. 
192  101  Form  of  bonds. 

CONTINUATION  OR  EXTENSION  OF  LEASE 

192.120  Single  extension  as  to  lands  not  in 

a  producing  field. 

192.121  Continuation  of  lease  as  to  lands 

within  producing  fields  and  on 
termination  of  production. 

192.122  Extension  for  term  of  cooperative  or 

unit  plan. 

192.123  Extension  of  lease  eliminated  from 

cooperative  or  unit  plan  or  com¬ 
munitization  or  drilling  agree¬ 
ment  and  of  lease  in  effect  at 
termination  of  such  plan  or  agree¬ 
ment. 

ASSIGNMENTS  OR  TRANSFERS 

192.140  Assignments  or  transfers  or  leases 

or  interests  therein. 

192.141  Requirements  for  filing  of  transfers. 

192.142  Separate  assignments  required  for 

transfer  of  record  titles  to  leases. 

192.143  Effect  of  assignment  of  particular 

tract. 

192.144  Extension  of  leases  segregated  by  as¬ 

signment. 

192.145  Royalty  interests  in  oil  and  gas  leases 

and  assignments  thereof. 

TERMINATION  OF  LEASES 

192.160  Relinquishments  of  leases  or  por¬ 

tions  thereof. 

192.161  Cancellation  of  lease. 

Authority:  §§  192.1  to  192.161  issued  un¬ 
der  sec.  32,  41  Stat.  450;  30  U.  S.  C.  189. 

GENERAL  PROVISIONS 

§  192.1  Applicability  of  amendatory 
act  to  existing  leases.  Prior  to  the  filing 
of  the  notice  of  election  hereinafter  re¬ 
ferred  to,  the  act  of  August  8,  1946  (60 
Stat.  950;  30  U.  S.  C.  181)  applies  to 
leases  issued  prior  to  the  date  of  that 
act  only  where  the  amendatory  act  so 
provides.  The  owner  of  any  lease  is¬ 
sued  prior  to  August  8,  1946,  may  elect 
pursuant  to  section  15  to  come  entirely 
under  the  provisions  of  that  act  by  filing 
a  notice  of  election  to  have  his  lease 
governed  by  the  amendatory  act,  ac¬ 
companied  by  the  consent  of  the  surety  if 
there  is  a  bond  covering  the  lease.  A 
notice  of  election  so  filed  shall  consti¬ 
tute  an  amendment  of  all  provisions  of 


the  lease  to  conform  with  the  provisions 
of  the  amendatory  act  and  the  regula¬ 
tions  issued  hereunder. 

§  192.2  Helium.  The  ownership  of 
and  the  right  to  extract  helium  from  all 
gas  produced  from  lands  leased  or  other¬ 
wise  disposed  of  under  the  act  have  been 
reserved  to  the  United  States.  Appro¬ 
priate  provision  is  made  in  leases  with 
respect  to  the  recovery  of  helium. 

§  192.3  Acreage  limitations  on  leases. 

(a)  No  person,  association,  or  corpora¬ 
tion,  except  as  in  the  act  provided,  may 
hold  more  than  15.36C  acres  in  any  one 
state,  whether  directly  through  the  own¬ 
ership  of  leases  or  interests  in  leases,  or 
indirectly  as  a  member  of  an  association, 
or  associations,  or  as  a  stockholder  of  a 
corporation,  or  corporations,  holding 
leases  or  interests  therein  or  both.  All 
leases  committed  to  any  unit  or  coopera¬ 
tive  plan  approved  or  prescribed  by  the 
Secretary  of  the  Interior  and  all  operat¬ 
ing,  drilling,  or  development  agreements 
approved  under  section  17  (b)  of  the  act, 
other  than  communitization  agreements, 
and  all  leases  issued  under  sections  18 
and  19  of  the  act  shall  not  be  included 
in  computing  accountable  acreage  under 
section  27  of  the  act. 

(b)  In  computing  acreage  holdings  or 
control,  the  accountable  acreage  of  a 
party  owning  an  undivided  interest  in  a 
lease  shall  be  such  party’s  proportionate 
part  of  the  total  lease  acreage.  Likewise, 
the  accountable  acreage  of  a  party  own¬ 
ing  an  interest  in  a  corporation  or  asso¬ 
ciation  shall  be  his  proportionate  part  of 
the  corporation’s  or  association’s  ac¬ 
countable  acreage.  Parties  owning  a 
royalty  or  other  interest  determined  by 
or  payable  out  of  a  percentage  of  produc¬ 
tion  from  a  lease  will  be  charged  with  a 
similar  percentage  of  the  total  lease 
acreage. 

(c)  No  lease  will  be  issued  and  no 
transfer  will  be  approved  until  it  has 
been  shown  pursuant  to  the  require¬ 
ments  of  §  192.42  (e)  (4)  that  the  lessee 
or  transferee  is  entitled  to  hold  the  acre¬ 
age.  Any  party  found  to  hold  or  con¬ 
trol  accountable  acreage  computed  in 
accordance  with  the  principles  above  set 
forth  in  excess  of  the  prescribed  limita¬ 
tions  shall  be  given  thirty  days  within 
which  to  file  proof  of  the  reduction  of 
his  holdings  or  control  so  as  to  conform 
With  the  prescribed  limitation. 

§  192.4  Acreage  limitations  on  op - 
tions.  (a)  Acreage  held  under  a  non- 
renewable  option,  valid  only  for  twTo  years 
or  such  longer  perid  as  may  be  author¬ 
ized  by  the  Secretary,  for  the  purpose  of 
geological  or  geophysical  exploration, 
shall  not  be  chargeable  under  §  192.3,  but 
no  optionee,  except  as  permitted  by  the 
act  of  August  8,  1946,  may  hold  options 
at  any  one  time  for  more  than  100,000 
acres  in  any  one  State. 

(b)  No  such  option  shall  be  taken  for 
more  than  twTo  years  without  the  prior 
approval  of  the  authorized  officer,  ex¬ 
cept  that  an  option  hereafter  taken 
on  a  lease  application  or  offer  may 
be  for  the  period  of  time  until  issuance 
of  the  lease  and  two  years  thereafter. 
Where  it  is  sought  to  obtain  options  for 
periods  in  excess  of  those  provided  in 
the  preceding  sentence,  an  application 
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should  be  filed  in  the  proper  office  as 
prescribed  in  §  192.42  (b),  accompanied 
by  a  complete  showing  as  to  the  special 
or  unusual  circumstances  which  are  be¬ 
lieved  to  justify  approval  of  the  appli¬ 
cation  by  the  Secretary. 

(c)  Within  the  meaning  of  this  sec¬ 
tion,  options  may  be  taken  only  on  lands 
embraced  in  leases  and  offers  or  appli¬ 
cations  for  leases  and  the  acreage  in¬ 
cluded  in  any  such  option  taken  upon 
an  application  or  offer  for  a  lease  shall 
be  chargeable  from  and  after  the  date 
of  such  option. 

(d)  It  shall  be  permissible  for  any 
such  option  to  provide  that  w  here  all  or 
any  part  of  the  land  covered  thereby  is 
included  in  a  cooperative  or  unit  plan 
(as  defined  in  §  192 .20 >  duly  executed 
by  the  parties  and  submitted  to  the  Bu¬ 
reau  of  Land  Management  for  final  ap¬ 
proval  prior  to  the  expiration  of  the 
two-year  option  period,  then,  as  to  that 
part  of  the  land  covered  by  said  option 
which  is  included  in  said  cooperative  or 
unit  plan,  such  option  shall  not  expire 
until  a  date  30  days  after  the  date  of 
final  approval  or  disapproval  by  the  Sec¬ 
retary  of  that  cooperative  or  unit  plan. 

(e)  No  acreage  shall  be  chargeable 
under  options  taken  prior  to  June  1, 1946, 
on  which  geological  or  geophysical  ex¬ 
ploration  has  been  actually  made  if 
exercised  on  or  before  August  8, 1950,  but 
no  such  option  not  so  exercised  will  be 
recognized  by  the  Bureau,  thereafter, 
for  any  purpose. 

(f)  Each  optionee  must  file  with  the 
Director.  Bureau  of  Land  Management, 
within  90  days  after  December  31  and 
June  30  of  each  year,  a  statement  show¬ 
ing  as  of  the  prior  December  31  and 
June  30.  respectively,  (1)  name  of  op¬ 
tioner  and  serial  number  of  lease,  appli¬ 
cation  or  offer  for  lease  subject  to  the 
option,  (2)  date  and  expiration  date  of 
each  option,  (3)  number  of  acres  cov¬ 
ered  by  each  option,  and  (4)  aggregate 
number  of  options  held  in  each  State  and 
total  acreage  thereof. 

(g)  If  the  statement  show’s  or  it  is 
otherwise  ascertained  that  the  optionee 
holds  options  in  excess  of  the  prescribed 
limitation,  he  will  be  given  30  days  within 
which  to  file  proof  of  reduction  of  his 
•ption  holdings  to  the  limitations  pre¬ 
scribed  by  the  act. 

§  192.5  Lands  within  one  mile  of  naval 
petroleum  or  helium  reserves.  No  oil 
and  gas  lease  will  be  issued  for  land 
within  one  mile  of  the  exterior  bound¬ 
aries  of  a  naval  petroleum  or  a  helium 
reserve,  unless  the  land  is  being  drained 
of  its  oil  or  gas  deposits  or  helium  con¬ 
tent  by  wells  on  privately  ow  ned  land  or 
unless  it  is  determined  by  the  authorized 
officer,  after  consultation  with  the  agency 
exercising  jurisdiction  over  the  reserve, 
that  operations  under  such  a  lease  will 
not  adversely  affect  the  reserve  through 
drainage  from  known  productive 
horizons. 

§  192.6  Boundaries  of  known  geologic 
structures  and  productive  limits  of  pro¬ 
ducing  oil  or  gas  fields  and  deposits.  The 
Director  of  the  Geological  Survey  will 
determine  the  boundaries  of  the  known 
geologic  structures  of  producing  oil  or 
gas  fields  and,  where  necessary  to  effec¬ 


tuate  the  purposes  of  the  act,  the  pro¬ 
ductive  limits  of  producing  oil  or  gas  de¬ 
posits  as  such  limits  existed  on  August  8, 
1946.  Maps  or  diagrams  showing  the 
boundaries  of  known  geologic  structures 
of  producing  oil  or  gas  fields  and  of  the 
productive  limits  of  producing  oil  or  gas 
deposits  will  be  placed  on  file  in  the  ap¬ 
propriate  land  office,  and  office  of  the 
oil  and  gas  supervisor.  Any  lessee  or  his 
operator  may  apply  to  have  a  determina¬ 
tion  made  as  to  whether  or  not  the  land 
upon  which  he  intends  to  drill  a  wrell  is 
inside  or  outside  the  productive  limits 
of  a  producing  oil  or  gas  deposit.  The 
application  should  be  accompanied  by  all 
available  geologic  data  which  in  his 
opinion  have  a  bearing  on  the  matter. 

§  192.7  Agreements  to  compensate  for 
drainage.  Upon  a  determination  by  the 
Director  of  the  Geological  Survey  that 
lands  owned  by  the  United  States  are 
being  drained  of  oil  or  gas  by  wrells 
drilled  on  adjacent  lands,  the  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment,  may  execute  agreements  wTith  the 
owners  of  adjacent  lands  whereby  the 
United  States,  or  the  United  States  and 
its  lessees,  shall  be  compensated  for  such 
drainage,  such  agreements  to  be  made 
with  the  consent  of  any  lessee  affected 
thereby.  The  precise  nature  of  any 
agreement  will  depend  on  the  conditions 
and  circumstances  involved  in  the  par¬ 
ticular  case. 

§  192.8  Protection  of  leased  lands  from 
drainage.  (a>  Where  land  in  any  lease 
is  being  drained  of  its  oil  or  gas  content 
by  a  well  either  on  a  Federal  lease  issued 
at  a  lower  rate  of  royalty  or  on  land  not 
the  property  of  the  United  States,  the 
lessee  must  drill  and  produce  all  wells 
necessary  to  protect  the  leased  lands 
from  drainage.  In  lieu  of  drilling  such 
wells,  the  lessee  may,  with  the  consent 
of  the  Director  of  the  Geological  Survey, 
pay  compensatory  royalty  in  the  amount 
determined  in  accordance  with  30  CFR, 
221.21. 

(b)  A  period  equal  to  that  for  which 
compensatory  royalty  is  paid  in  lieu  of 
drilling  on  any  Federal  lease  under  this 
section  or  §  192.7  shall  be  added  to  its 
primary  term  where  there  is  no  produc¬ 
ing  well  on  the  lease. 

§  192.9  Leases  for  wildlife  refuge 
lands.  No  noncompetitive  oil  and  gas 
lease  under  the  act  will  be  issued  for 
lands  within  a  wildlife  refuge  (a)  unless 
those  lands  are  subjected  to  an  approved 
cooperative  or  unit  plan,  and  (b)  unless 
the  lease  contains  a  provision  which  pro¬ 
hibits  drilling  or  prospecting  on  the  ref¬ 
uge  lands  except  when  consented  to  by 
the  Secretary  of  the  Interior  upon  the 
advice  of  the  Fish  and  Wildlife  Service. 
Subject  to  the  same  two  conditions,  com¬ 
petitive  leases  also  may  issue  for  refuge 
lands.  Even  if  these  conditions  are  not 
met,  competitive  leases  may  nevertheless 
issue  if  Fish  and  Wildlife  Service  reports 
that  oil  and  gas  development  may  be 
conducted  without  destroying  the  use¬ 
fulness  of  the  lands  as  a  sanctuary  for 
wildlife,  or,  in  the  absence  of  such  a  re¬ 
port,  wherever  the  Secretary  determines 
that  the  national  interest  in  securing  the 
contemplated  oil  and  gas  production 
outweighs  the  importance  of  maintain¬ 


ing  the  refuge  as  a  sanctuary  for  wild¬ 
life. 

COOPERATIVE  CONSERVATION  PROVISIONS 

§  192.20  Cooperative  or  unit  plans} 
The  act  authorizes  lessees  and  their 
representatives  to  unite  with  each 
other,  or  jointly  or  separately  with 
others,  in  collectively  adopting  and  oper¬ 
ating  under  a  cooperative  or  unit  plan 
of  development  or  operation  of  any  oil 
or  gas  pool,  field,  or  like  area,  or  any  part 
thereof  (w’hether  or  not  any  part  of  such 
pool,  field,  or  like  area  is  then  subject 
to  any  cooperative  or  unit  plan  of  de¬ 
velopment  or  operation).  The  agree¬ 
ment  must  be  for  the  purpose  of  more 
properly  conserving  the  natural  resources 
of  any  such  oil  or  gas  pool,  field,  or  area 
covered  thereby  and  must  be  determined 
and  certified  by  the  Secretary  of  the  In¬ 
terior  to  be  necessary  or  advisable  in  the 
public  interest.  The  Secretary,  with  the 
consent  of  the  lessees,  is  authorized  to 
establish,  alter,  change  or  revoke  drill¬ 
ing,  producing,  rental,  minimum  roy¬ 
alty,  and  royalty  reouirements  of  the 
leases  and  to  make  such  regulations  with 
reference  to  such  leases  as  he  may  deem 
necessary  or  proper  to  secure  the  protec¬ 
tion  of  the  public  interest.  All  leases 
committed  to  any  unit  or  cooperative 
plan  approved  or  prescribed  by  the  Sec¬ 
retary  of  the  Interior  shall  be  excepted 
in  determining  acreage  charges. 

5  192.21  Application  for  approval  of 
plan.  The  procedure  in  obtaining  ap¬ 
proval  of  a  cooperative  or  unit  plan  of 
development  including  suggested  text  of 
an  agreement  acceptable  to  the  De¬ 
partment  is  contained  in  30  CFR  Part 
226,  “Unit  or  Cooperative  Agreements". 
All  applications  to  unitize  and  all  docu¬ 
ments  incident  thereto  shall  be  filed  in 
the  office  of  the  oil  and  gas  supervisor. 
Geological  Survey,  for  the  region  in 
which  the  unit  area  is  situated. 

§  192.22  Communication  or  drilling 
agreements,  (a)  The  Secretary  is  au¬ 
thorized  when  separate  tracts  under 
lease  cannot  be  independently  developed 
and  operated  in  conformity  wTith  an  es¬ 
tablished  well-spacing  or  well-develop¬ 
ment  program,  to  approve  communitiza- 
tion  or  drilling  agreements  for  the  lease 
or  any  portion  thereof  with  other  lands, 
whether  or  not  owned  by  the  United 
States,  when  in  the  public  interest.  Op¬ 
erations  or  production  pursuant  to  such 
an  agreement  shall  be  deemed  to  be  op¬ 
erations  or  production  as  to  each  lease 
committed  thereto. 

<b)  Preliminary  requests  to  communi- 
tize  separate  tracts  shall  be  filed  in  tripli¬ 
cate  with  the  oil  and  gas  supervisor  and 
executed  agreements  shall  be  submitted 
in  sufficient  number  to  permit  retention 
of  five  copies  by  the  Department  after 
approval. 

(c)  The  agreement  shall  describe  the 
separate  tracts  comprising  the  drilling  or 
spacing  unit,  shall  show  the  apportion¬ 
ment  of  the  production  or  royalties  to 
the  several  parties  and  the  name  of  the 
operator,  and  shall  contain  adequate 
provisions  for  the  protection  of  the  in- 

1  For  *he  extension  of  leases  committed 
to  a  unit  plan,  see  §  192.122. 
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terests  of  all  parties,  including  the  United 
States.  The  agreement  must  be  signed 
by  or  in  behalf  of  all  necessary  parties 
and  will  be  effective  only  after  approval 
by  the  Secretary  of  the  Interior  as  pro¬ 
vided  therein. 

§  192.23  Approval  of  operating,  drill¬ 
ing  or  development  contracts  without 
regard  to  acreage  limitations,  (a)  The 
authority  of  the  Secretary  to  approve 
operating,  drilling,  or  development  con¬ 
tracts  without  regard  to  acreage  limita¬ 
tions  ordinarily  will  be  exercised  only  to 
permit  operators  or  pipe-line  companies 
to  enter  into  contracts  .with  a  number 
of  lessees  sufficient  to  justify  operations 
on  a  large  scale  for  the  discovery,  de¬ 
velopment,  production,  or  transporta¬ 
tion  of  oil  or  gas  and  to  finance  the 
same. 

(b)  A  contract  submitted  for  approval 
under  this  provision  should  be  filed  with 
the  appropriate  land  office  manager, 
Bureau  of  Land  Management,  together 
with  enough  copies  to  permit  retention 
of  5  copies  by  the  Department  after  ap¬ 
proval.  It  should  be  accompanied  by  a 
statement  showing  all  the  interests  held 
by  the  contractor  in  the  area  or  field  and 
the  proposed  or  agreed  plan  of  operation 
or  development  of  the  field.  All  the  con¬ 
tracts  held  by  the  same  contractor  in 
the  area  or  field  should  be  submitted  for 
approval  at  the  same  time,  and  full  dis¬ 
closure  of  the  project  made.  Complete 
details  must  be  furnished  in  order  that 
the  Secretary  may  have  facts  upon  which 
to  make  a  definite  determination  in  ac¬ 
cordance  with  the  provisions  of  the  act, 
and  prescribe  the  conditions  on  w  hich 
approval  of  the  contracts  is  made. 

5  192.24  Combinations  for  joint  oper¬ 
ation  or  refinery,  or  for  transportation  of 
oil.  Upon  obtaining  the  approval  of  the 
Secretary,  lessees  may  combine  their  in¬ 
terests  in  leases  for  the  purpose  of  con¬ 
structing  and  carrying  on  the  business 
of  a  refinery,  or  of  establishing  and  con¬ 
structing  as  a  common  carrier  a  pipe  line 
or  lines  of  railroads  to  be  operated  and 
used  by  them  jointly  in  the  transporta¬ 
tion  of  oil  from  their  several  wells  or 
from  the  wells  of  other  lessees,  or  to  in¬ 
crease  the  acreage  which  may  be  ac¬ 
quired  or  held  under  the  provisions  of 
section  17  of  the  act  relating  to  competi¬ 
tive  leases.  An  application  under  this 
section,  together  with  enough  copies  to 
permit  retention  of  5  copies  by  the  De¬ 
partment  after  approval  should  be  filed 
with  the  Director,  Bureau  of  Land  Man¬ 
agement.  The  application  must  show  a 
reasonable  need  for  the  combination  and 
that  it  will  not  result  in  any  concentra¬ 
tion  of  control  over  the  production  or 
sale  of  oil  and  gas  which  would  be  incon¬ 
sistent  with  the  anti-monopoly  provi¬ 
sions  of  the  law.8 

§  192.25  Subsurface  storage  of  oil  or 
ffos.  (a)  in  order  to  avoid  waste  or  to 
Promote  conservation  .  of  natural  re¬ 
sources,  the  Secretary  of  the  Interior, 
upon  application  by  the  interested  par¬ 
ties,  may  authorize  the  subsurface  stor¬ 
age  of  oil  or  gas,  whether  or  not  produced 


Rlghts-of-way  for  oil  and  gas  pipe  lines 
Sranted  as  provided  for  in  §§  244.48 
o  244.52  of  this  chapter. 


from  federally  owned  lands,  in  lands 
leased  or  subject  to  lease  under  the  act. 
Such  authorization  will  provide  for  the 
payment  of  such  storage  fee  or  rental  on 
the  stored  oil  or  gas  as  may  be  deter¬ 
mined  adequate  in  each  case,  or,  in  lieu 
thereof,  for  a  royalty  other  than  that 
prescribed  in  the  lease  when  such  stored 
oil  or  gas  is  produced  in  conjunction  with 
oil  or  gas  not  previously  produced.  Any 
lease  used  for  the  storage  of  oil  or  gas 
shall  be  extended  for  the  period  of  such 
storage  and  so  long  thereafter  as  oil  or 
gas  not  previously  produced  is  produced 
in  paying  quantities. 

(b)  Applications  for  subsurface  storage 
shall  be  filed  in  triplicate  with  the  oil 
and  gas  supervisor  and  shall  disclose  the 
ownership  of  the  lands  involved,  the 
parties  in  interest,  the  storage  fee,  ren¬ 
tal,  or  royalty  offered  to  be  paid  for  such 
storage  and  all  essential  information 
showing  the  necessity  for  such  pro  jest. 
Enough  copies  of  the  final  agreement 
signed  by  the  parties  in  interest  shall  be 
submitted  for  the  approval  of  the  Secre¬ 
tary  to  permit  retention  of  5  copies  by 
the  Department  after  approval. 

ISSUANCE  OF  LEASES 

§  192.40  Classes  and  term.  All  lands 
subject  to  disposition  under  Jthe  act 
which  are  known  or  believed  to  contain 
oil  or  gas  may  be  leased  by  the  Secretary 
of  the  Interior.  When  within  the  known 
geologic  structure  of  a  producing  oil  or 
gas  field,  such  land  may  be  leased  only 
by  competitive  bidding  and  in  units  of 
not  exceeding  640  acres  to  the  highest 
responsible  qualified  bidder  at  a  royalty 
of  not  less  than  12*^  per  cent.  Leases 
for  not  to  exceed  2,560  acres,  except 
where  the  rule  of  approximation  applies, 
within  a  six-mile  square,  may  be  issued 
for  all  other  land  subject  to  the  act  to 
the  first  qualified  offeror  at  a  royalty  of 
12*4  percent.  All  leases,  except  those 
issued  as  renewals  of  20-year  leases,  will 
be  issued  for  a  primary  term  of  five  years 
and  so  long  thereafter  as  oil  or  gas  is 
produced  in  paying  quantities. 

§  192.40a  Dating  of  competitive  and 
noncompetitive  oil  and  gas  leases.  All 
competitive  and  noncompetitive  oil  and 
gas  leases,  excepting  renewal  leases,  will 
be  dated  as  of  the  first  day  of  the  month 
following  the  date  the  leases  are  signed 
on  behalf  of  the  lessor  except  that  where 
prior  written  request  is  made  a  lease  may 
be  dated  the  first  of  the  month  within 
which  it  is  so  signed. 

§  192.41  Leases  for  lands  wholly  or 
partly  within  unit  areas,  (a)  Before  is¬ 
suance  of  an  oil  and  gas  lease  for  lands 
within  an  approved  unit  agreement,  the 
lease  applicant  or  offeror  or  successful 
bidder  will  be  required  to  file  evidence 
that  he  has  entered  into  an  agreement 
with  the  unit  operator  for  the  develop¬ 
ment  and  operation  of  the  lands  in  his 
lease  under  and  pursuant  to  the  terms 
and  provisions  of  the  approved  unit 
agreement,  or  a  statement  giving  satis¬ 
factory  reasons  for  the  failure  to  enter 
into  such  agreement.  If  such  statement 
is  acceptable,  he  will  be  permitted  to  op¬ 
erate  independently  but  will  be  required 
to  conform  to  the  terms  and  provisions 
of  the  agreement  with  respect  to  such 
operations. 


(b>  In  case  an  application  or  offer  for 
a  noncompetitive  lease  embracing  lands 
partly  within  and  partly  without  the  ex¬ 
terior  boundaries  of  a  unitized  area  is 
found  acceptable,  separate  leases  will  be 
issued,  one  embracing  the  lands  within 
the  unit  area,  and  one  the  lands  outside 
of  such  area. 

§  192.42  tDffer  to  lease,  and  issuance 
of  lease,  (a)  To  obtain  a  non-com¬ 
petitive  lease  an  offer  to  accept  such 
lease  must  be  made  on  Form  4-1158, 

‘  Offer  to  lease  and  lease  for  oil  and  gas,” 
or  on  unofficial  copies  of  that  form  in 
current  use:  Provided,  That  the  copies 
are  exact  reproductions  of  one  page  of 
both  sides  of  the  official  approved  one 
page  form  and  are  without  additions, 
omissions  or  other  changes  or  advertis¬ 
ing.  Form  4-1158  or  a  valid  repro¬ 
duction  of  the  official  form  will  also 
constitute  the  lease  when  signed  by  the 
manager  of  the  land  office. 

(b)  Five  copies  of  Form  4-1158,  or 
valid  reproduction  thereof,  for  each  offer 
to  lease  shall  be  filed  in  the  proper,  land 
office,  or  for  land  or  deposits  in  States 
for  which  there  are  no  land  offices,  with 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25,  D.  C.,  except  that  offers  for 
lands  or  mineral  deposits  in  the  follow¬ 
ing  States  should  be  filed  at  the  land 
office  named:  North  or  South  Dakota, 
land  office  at  Billings,  Montana;  Ne¬ 
braska  or  Kansas,  at  Cheyenne,  Wyo¬ 
ming;  Oklahoma,  at  Santa  Fe,  New 
Mexico.  If  less  than  five  copies  are  filed, 
the  offer  will  not  be  rejected,  if  not  oth¬ 
erwise  subject  to  rejection,  until  30  days 
from  filing  ha.ve  elapsed  and  if  during 
that  period  the  remaining  required  copies 
are  filed,  the  offeror’s  priority  will  date 
from  the  date  of  the  first  filing.  If  the 
additional  copies  are  not  filed  within  the 
30-day  period,  the  offer  will  be  rejected 
and  returned  and  will  afford  no  priority 
to  the  offeror.  Should  the  additional 
copies  be  filed  after  the  30-day  period 
but  before  the  offer  has  been  rejected, 
the  offeror  will  have  a  priority  as  of  the 
later  filing  date.  The  offer  must  be  filed 
on  a  form  in  effect  at  the  date  of  filing. 
For  the  purpose  of  this  part  an  offer  will 
be  considered  filed  when  it  is  received  in 
the  proper  office  during  business  hours. 

(c)  The  offeror  shall  mark  one  of  the 
copies  first  filed  at  the  top  with  the  word 
“original”.  If  that  is  not  done,  the  man¬ 
ager  will  so  mark  one  copy.  If  there  is 
any  variation  in  the  land  descriptions 
among  the  five  copies,  the  copy  marked 
“original”  shall  govern  as  to  the  lands 
covered  by  the  lease. 

(d)  Each  offer  must  be  filled  in  on  a 
typewriter  or  printed  plainly  in  ink  and 
signed  in  ink  by  the  offeror  or  the  offer¬ 
or’s  duly  authorized  attorney  in  fact  or 
agent.  An  offer  may  be  made  by  a  legal 
guardian  or  trustee  in  his  name  for  the 
benefit  of  a  non-alien  minor  or  minors 
but  an  offer  may  not  be  filed  by  a  minor. 
Each  offer  must  describe  the  lands  by 
legal  subdivision,  section,  township,  and 
range,  if  the  lands  are  surveyed,  and  if 
not  surveyed,  by  a  metes  and  bounds  de¬ 
scription  connected  with  a  corner  of  the 
public  land  surveys  by  course  and  dis¬ 
tance  and  must  cover  only  lands  entirely 
within  a  six-mile  square.  Each  offer 
must  be  for  an  area  of  not  more  than 
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2,560  acres  except  where  the  rule  of  ap¬ 
proximation  applies,  and  may  not  be  for 
less  than  640  acres  except  in  any  one  of 
the  following  instances: 

( 1 )  Where  the  offer  is  accompanied  by 
a  showing  that  the  lands  are  in  an  ap¬ 
proved  unit  or  cooperative  plan  of  opera¬ 
tion  or  such  a  plan  which  has  been  ap¬ 
proved  as  to  form  by  the  Director  of  the 
Geological  Survey. 

(2)  Where  the  land  is  surrounded  by 
lands  not  available  for  leasing  under  the 
act,  except  that  where  the  tract  was 
isolated  as  the  result  of  a  partial  relin¬ 
quishment  of  a  lease,  no  lease  offer  will 
be  received  for  the  relinquished  land 
other  than  one  filed  under  the  conditions 
prescribed  in  subparagraph  (1)  of  this 
paragraph  for  a  period  of  60  days  from 
and  after  the  date  of  filing  of  the  partial 
relinquishment. 

(e)  Each  offer,  when  first  filed,  shall 
be  accompanied  by: 

(1)  A  filing  fee  of  $10  which  will  be 
retained  as  a  service  charge,  except  as 
provided  in  paragraph  (g)  of  this  sec¬ 
tion,  even  though  the  offer  should  be  re¬ 
jected  or  withdrawn  in  whole  or  in  part. 

(2)  Pull  payment  of  the  first  year’s 
rental  based  on  the  total  acreage  if 
known,  and  if  not  known,  on  the  basis  of 
40  acres  for  each  smallest  legal  sub¬ 
division. 

(3)  Except  in  a  case  where  an  officer 
of  a  corporation  signs  an  offer  on  behalf 
of  the  corporation  (as  to  which  see  para¬ 
graph  (f)  (2)  of  this  section),  evidence 
of  the  authority  of  the  attorney  in  fact 
or  agent  to  sign  the  offer  and  lease,  if 
the  offer  is  signed  by  such  attorney  or 
agent  on  behalf  of  the  offeror;  and  in 
addition,  if  such  offeror  is  an  individual, 
a  statement  over  the  offeror’s  signature 
setting  forth  the  offeror’s  citizenship  and 
whether  the  offeror's  direct  and  indirect 
interests  in  oil  and  gas  leases,  applica¬ 
tions,  and  offers  therefor  in  the  same 
State  exceed  15,360  chargeable  acres. 

(4)  If  the  offer  is  signed  by  an  attorney 
in  fact  or  agent,  or  if  any  attorney  in  fact 
or  agent  has  been  authorized  to  act  on 
behalf  of  the  offeror  with  respect  to  the 
offer  or  lease,  separate  statements  over 
the  signatures  of  the  attorney  in  fact  or 
agent  and  the  offeror  stating  whether  or 
not  there  is  any  agreement  or  under¬ 
standing  between  them,  or  with  any 
other  person,  either  verbal  or  written  by 
which  the  attorney  in  fact  or  agent  or 
such  other  person  has  received,  or  is  to 
receive,  any  interest  in  the  lease  when 
issued,  including  royalty  interest  or 
interest  in  an  operating  agreement 
under  the  lease  giving  full  details  of  the 
agreement  or  understanding,  if  it  is  a 
verbal  one;  the  statement  must  be  ac¬ 
companied  by  a  copy  of  any  such  written 
agreement  or  understanding;  and  if  such 
an  agreement  or  understanding  exists, 
the  statement  of  the  attorney  in  fact  or 
agent  should  set  forth  the  citizenship  of 
the  attorney  in  fact  or  the  agent  or  other 
person  and  whether  his  direct  and  in¬ 
direct  interests  in  oil  and  gas  leases, 
applications,  and  offers  therefor  in  the 
same  State  exceed  15,360  acres.  This 
requirement  does  not  apply  in  cases  in 
which  the  attorney  in  fact  or  agent  is  a 
member  of  an  unincorporated  associa¬ 
tion  (including  a  partnership)  or  is  an 
officer  of  a  corporation  and  has  an  inter- 
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est  in  the  offer  or  the  lease  to  be  issued 
solely  by  reason  of  the  fact  that  he  is  a 
member  of  the  association  or  a  stock¬ 
holder  in  the  corporation. 

(5)  If  the  offer  is  made  by  a  guardian 
or  trustee,  a  certified  copy  of  the  court 
order  authorizing  him  to  act  as  such  and 
to  fulfill  in  behalf  of  the  minor  or 
minors  all  obligations  of  the  lease  or 
arising  thereunder;  his  statement  as  to 
the  citizenship  and  holdings  of  each  of 
the  minors;  and  a  similar  statement  as 
to  his  owTn  citizenship  and  holdings  under 
the  leasing  act,  including  his  holdings 
for  the  benefit  of  other  minors. 

(6)  If  the  offer  is  made  by  an  associa¬ 
tion  (including  a  partnership),  it  must 
be  accompanied  by  a  certified  copy  of  the 
articles  of  association  and  the  same 
showing  as  to  the  citizenship  and  hold¬ 
ings  of  its  members  as  required  of  an 
individual. 

(f)  If  the  offeror  is  a  corporation  the 
offer  must  be  accompanied  by  a  state¬ 
ment  showing  (1)  the  State  in  which  it 
is  incorporated,  (2)  that  it  is  authorized 
to  hold  oil  and  gas  leases  and  that  the 
officer  executing  the  lease  is  authorized 
to  act  on  behalf  of  the  corporation  in 
such  matters,  (3)  the  percentage  of  vot¬ 
ing  stock  and  of  all  the  stock  owned  by 
aliens  or  those  having  addresses  outside 
of  the  United  States,  and  (4)  the  names 
and  addresses  of  the  stockholders  hold¬ 
ing  20  percent  or  more  of  the  stock  of 
the  corporation.  When  the  stock  owned 
by  aliens  is  over  10  percent,  additional 
information  may  be  required  by  the  Bu¬ 
reau  before  the  lease  is  issued  or  produc¬ 
tion  is  obtained.  A  separate  showing  of 
citizenship  and  holdings  of  stockholders 
owning  or  controlling  20  percent  or  more 
of  the  stock  of  any  class  must  also  be 
furnished.  Where  such  material  has 
previously  been  filed  a  reference  by  serial 
number  to  the  record  in  which  it  has 
been  filed,  together  with  a  statement  as 
to  any  amendments  will  be  accepted. 

(g)  (1)  Except  as  provided  in  sub- 
paragraph  (2)  of  this  paragraph  an  offer 
will  be  rejected  and  returned  to  the 
offeror  and  will  afford  the  applicant  no 
priority  if: 

(i)  The  land  description  is  insufficient 
to  identify  the  lands  or  the  lands  are  not 
entirely  within  a  6-mHe  square. 

(ii)  The  total  acreage  exceeds  2,560 
acres,  except  where  the  rule  of  approxi¬ 
mation  applies  or  is  less  than  640  acres 
or  the  equivalent  of  a  section  and  is  not 
within  the  exceptions  in  paragraph  (d) 
of  this  section. 

(iii)  The  full  filing  fee  and  the  first 
year’s  rental  do  not  accompany  the  offer, 
the  rental  payment  to  be  for  the  total 
acreage  if  known,  and  if  not  known,  for 
the  total  acreage  computed  on  the  basis 
of  40  acres  for  each  smallest  legal  sub¬ 
division. 

(iv)  The  offer  is  signed  by  an  agent 
in  behalf  of  the  offeror  and  the  offer  is 
not  accompanied  by  a  statement  over 
the  offeror’s  own  signature  with  respect 
to  holdings  and  citizenship  and  by  the 
statements  and  evidence  required  by 
paragraph  (e)  (4)  of  this  section. 

(v)  The  offer  is  signed  by  a  guardian 
or  trustee  in  behalf  of  a  minor  and  is 
not  accompanied  by  the  evidence  re¬ 
quired  by  paragraph  (e)  (5)  of  this 
section. 


(vi)  Less  than  five  copies  of  the  offer 
are  filed  and  the  copies  lacking  are  not 
received  in  the  land  office  before  the  ex¬ 
piration  of  30  days  from  the  date  of  re¬ 
ceipt  of  the  copies  first  filed. 

(vii)  There  is  noncompliance  with 
item  5  (a)  and  (e)  of  the  Special  in¬ 
structions.  The  offeror  will  be  given  an 
opportunity  to  file  a  new  offer  within  30 
days  from  service  of  the  rejection,  and 
the  fee  and  rental  payments  on  the  old 
offer  will  be  applied  to  the  new  offer  if 
the  new  offer  shows  the  serial  and  receipt 
numbers  of  the  old  offer.  The  advance 
rental  will  be  returned  unless  within  the 
30-day  period  another  offer  is  filed. 

(2)  An  offer  to  lease  containing  any  of 
the  following  deficiencies  will  be  ap¬ 
proved  by  the  signing  officer  provided  ail 
other  requirements  are  met: 

(i)  An  offer  deficient  in  the  first  year's 
rental  by  not  more  than  10  percent. 
The  additional  rental  must  be  paid  with¬ 
in  30  days  from  notice  under  penalty  of 
cancellation  of  the  lease. 

(ii)  An  offer  covering  not  more  than 
10  percent  over  the  maximum  allowable 
acreage  of  2,560  acres.  The  lease  will 
be  approved  for  2,560  acres  in  the  dis¬ 
cretion  of  the  authorized  officer  or  so 
much  over  that  amount  as  may  be  in¬ 
cluded  under  the  rule  of  approximation. 

(iii)  An  offer  completed  in  pencil  or 
script. 

(iv)  An  offer  on  a  lease  form  not  cur¬ 
rently  in  use. 

(v)  An  offer  or  a  form  not  correctly 
reproduced  provided  it  contains  the 
statement  that  the  offeror  agrees  to  be 
bound  by  the  terms  and  conditions  of 
the  lease  form  in  effect  at  the  date  of 
filing. 

(Sec.  32,  41  Stat.  450;  30  U.  S.  C.  189) 

(h)  An  offer  may  not  be  withdrawn, 
either  in  whole  or  in  part,  unless  the 
withdrawal  is  received  by  the  land  office 
before  the  lease,  an  amendment  of  the 
lease,  Form  4-1163,  or  a  separate  lease, 
whichever  covers  the  land  described  in 
the  withdrawal,  has  been  signed  on  be¬ 
half  of  the  United  States. 

(i)  The  United  States  will  indicate  its 
acceptance  of  the  lease  offer,  in  whole  or 
in  part,  and  the  issuance  of  the  lease  by 
the  signature  of  the  appropriate  officer 
thereof  in  the  space  provided.  An  exe¬ 
cuted  copy  of  the  lease  will  be  mailed  to 
the  offeror  at  the  address  of  record. 

(j)  If  any  of  the  land  described  in 
item  2  of  the  offer  is  open  to  oil  and  gas 
filing  when  the  offer  is  filed  but  is  omit¬ 
ted  from  the  lease  for  any  reason  and 
thereafter  becomes  available  for  leasing 
to  the  offeror,  the  original  lease  will  be 
amended  to  include  the  omitted  land  un¬ 
less  before  the  issuance  of  the  amend¬ 
ment  to  Form  4-1158  the  land  office 
receives  a  withdrawal  of  the  offer  as  to 
such  land  or  an  election  to  receive  a 
separate  lease  in  lieu  of  an  amendment. 
Such  election  shall  consist  of  a  signed 
statement  by  the  offeror  asking  for  a 
separate  lease  accompanied  by  a  new 
offer  on  Form  4-1158  describing  the  re¬ 
maining  lands  in  his  original  offer,  exe¬ 
cuted  pursuant  to  this  section.  The  new 
offer  will  have  the  same  priority  as  the 
old  offer.  It  need  not  be  accompanied 
by  the  filing  fee.  The  rental  payment 
held  on  the  original  offer  will  be  applied 
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to  the  new  offer.  The  rental  and  the 
lease  term  for  the  land  added  by  such  an 
amendment  shall  be  the  same  as  if  the 
land  had  been  included  in  the  original 
lease  when  it  was  issued.  If  a  separate 
lease  is  issued,  it  will  be  dated  in  accord¬ 
ance  with  §  192.40a. 

(k)  A  transfer  of  the  whole  interest  in 
all  or  any  part  of  the  offer  may  be  ap¬ 
proved  as  an  incident  to  the  transfer,  by 
assignment  or  otherwise,  of  the  whole 
interest  in  all  or  any  part  of  the  lease. 

A  transfer  of  an  undivided  fractional 
interest  in  the  whole  offer  may  be  ap¬ 
proved  as  an  incident  to  the  transfer  of 
an  undivided  fractional  interest  in  the 
whole  lease.  An  application  for  approval 
of  a  transfer  of  an  offer  must  include  a 
statement  that  the  transferee  agrees  to 
be  bound  by  the  offer  to  the  extent  that 
it  is  transferred  and  must  be  signed  by 
the  transferee.  In  other  instances  trans¬ 
fers  of  an  offer  will  not  be  approved  prior 
to  the  issuance  of  a  lease  for  the  lands 
or  deposits  covered  by  the  said  transfers. 

(l)  If  an  offeror  dies  before  the  lease 
is  issued,  the  lease  will  be  issued  to  the 
executor  or  administrator  of  the  estate 
if  probate  of  the  estate  has  not  been  com¬ 
pleted,  and  if  probate  has  been  com¬ 
pleted,  or  is  not  required,  to  the  heirs  or 
devisees,  provided  there  is  filed  in  all 
cases  an  offer  to  lease  in  compliance  with 
the  requirements  of  this  section  which 
will  be  effective  as  of  the  effective  date 
of  the  original  application  or  lease  offer 
filed  by  the  deceased.  If  there  are  any 
minor  heirs  or  devisees,  such  offer  can 
only  be  made  by  their  legal  guardian  or 
trustee  in  his  name.  Each  such  offer 
must  be  accompanied  by  the  following 
information : 

(1)  Where  probate  of  the  estate  has 
not  been  completed: 

(1)  Evidence  that  the  person  who  as 
executor  or  administrator  submits  the 
offer,  and  bond  form,  if  a  bond  is  re¬ 
quired,  has  authority  to  act  in  that  ca¬ 
pacity  and  to  sign  the  offer  and  bond 
forms. 

<ii)  A  statement  over  the  signature  of 
each  heir  or  devisee,  similar  to  that  re¬ 
quired  of  an  offeror  under  paragraph  (e) 
<4>  of  this  section  concerning  citizenship 
and  holdings. 

<iii)  Evidence  that  the  heirs  or  de¬ 
visees  are  the  heirs  or  devisees  of  the 
deceased  offeror  and  are  the  only  heirs 
or  devisees  of  the  deceased. 

(2)  Where  the  executor  or  adminis¬ 
trator  has  been  discharged  or  no  pro¬ 
bate  proceedings  are  required: 

(i)  A  certified  copy  of  the  will  or  de¬ 
cree  of  distribution,  if  any,  and  if  not, 
a  statement  signed  by  the  heirs  that  they 
are  the  only  heirs  of  the  offeror  and  the 
Provisions  of  the  law  of  the  deceased’s 
fast  domicile  showing  that  no  probate 
15  required. 

(ji)  A  statement  over  the  signature  of 
;  each  the  heirs  or  devisees  with  refer¬ 
ence  to  holdings  and  citizenship,  similar 
w  that  required  under  paragraph  (e) 

4)  of  this  section,  except  that  if  the 
^visee  is  a  minor,  the  statement 

ust  be  over  the  signature  of  the  guard¬ 
ian  or  trustee. 

{  No  tease  shall  be  issued  before 
nrial  a~tion  has  been  taken  on  (1)  any 
1  spnnr0°?er  lease  the  land,  (2)  any  sub- 

Quent  offer  to  lease  the  land  that  is 


based  upon  an  alleged  preferential  right, 
and  (3)  any  petition  for  the  renewal  or 
reinstatement  of  an  existing  or  former 
lease  on  the  land.  If  a  lease  is  issued  be¬ 
fore  final  action  has  been  taken  on  such 
an  offer  or  petition,  it  shall  be  canceled, 
after  due  notice  to  the  lessee,  if  the  of¬ 
ferer  or  petitioner  is  found  to  be  quali¬ 
fied  and  entitled  to  receive  a  lease  on 
the  land. 

§  192.43  Opening  of  lands  to  further 
filings,  where  a  noncompetitive  oil  and 
gas  lease  is  canceled  or  relinquished. 
Where  a  noncompetitive  lease  is  can¬ 
celed  or  relinquished  and  the  lands  in¬ 
volved  are  not  on  the  known  geologic 
structure  of  a  producing  oil  or  gas  field 
or  are  not  withdrawn  from  further  leas¬ 
ing,  immediately  upon  the  notation  of 
the  cancellation  or  relinquishment  on 
the  tract  book  of  the  land  office  or  on 
the  tract  book  of  the  Bureau  of  Land 
Management,  if  there  is  no  land  office 
for  the  State,  the  lands  shall  be  open  to 
further  oil  and  gas  lease  offers.  Offers 
received  in  the  same  mail  or  over  the 
counter  at  the  same  time,  will  be  con¬ 
sidered  simultaneously  filed  and  priority 
to  the  extent  of  the  conflicts  between 
them  will  be  determined  by  a  public 
drawing  in  accordance  with  the  pro¬ 
cedure  prescribed  in  §  295.8  of  this 
chapter. 

§  192.44  Pending  applications.  Ap¬ 
plications  filed  prior  to  the  effective  date 
of  the  regulations  in  this  part  will  be 
processed  in  accordance  with  the  regula¬ 
tions  in  effect  immediately  prior  to  such 
date  and  leases  will  continue  to  be  issued 
in  such  cases  on  Form  4-213,  except: 

(a)  An  applicant  may,  without  losing 
his  priority,  file  Form  4-1158  “Offer  and 
Lease  Form”  for  the  land  described  in 
his  application,  pursuant  to  §  192.42,  but 
without  paying  the  required  filing  fee, 
and 

(b)  From  the  date  of  issuance  of  the 
regulations  in  this  part  until  their  ef¬ 
fective  date,  Form  4-1158,  or  unofficial 
copies  thereof,  which  are  exact  reproduc¬ 
tions  on  one  page  of  both  sides  of  the  of¬ 
ficial  approved  one  page  form,  if  avail¬ 
able,  may  be  filed  instead  of  filing  new 
applications  under  the  prior  regulations. 

COMPETITIVE  LEASES 

§  192.50  Designation  and  offer  of 
lands  for  lease  by  competitive  bidding. 
The  lands  and  deposits  subject  to  dis¬ 
position  under  the  act  which  are  within 
the  known  geologic  structure  of  a  pro¬ 
ducing  oil  or  gas  field  will  be  divided  into 
leasing  blocks  or  tracts  in  units  of  not 
exceeding  640  acres  each,  which  shall  be 
as  nearly  compact  in  form  as  possible, 
and  offered  for  lease  at  a  royalty  and 
rental  to  be  specified  in  the  notice  of  sale, 
to  the  qualified  person  who  offers  the 
highest  bonus  by  competitive  bidding 
either  at  public  auction,  or  by  sealed 
bids  as  provided  in  the  notice  of  sale. 

§  192.51  Notice  of  lease  offer.  Notice 
of  the  offer  of  lands  for  lease  will  be  by 
publication  once  a  week  for  five  consecu¬ 
tive  weeks,  or  for  such  other  period  as 
may  be  deemed  advisable,  in  a  news¬ 
paper  of  general  circulation  in  the  county 
in  which  the  lands  or  deposits  are  sit¬ 
uated,  or  in  such  other  publications  as 


the  authorized  officer,  Bureau  of  Land 
Management  may  authorize.  The  no¬ 
tice  will  be  published  at  the  expense  of 
the  Government. 

§  192.52  Qualifications  of  successful 
bidder.  The  successful  bidder  at  a  sale 
by  public  auction  must  on  the  day  of  the 
sale,  deposit  with  the  manager  of  the 
land  office  or  other  officer  conducting  the 
sale,  and  each  bidder,  if  the  sale  is  by 
sealed  bids,  must  submit  with  his  bid 
the  following:  Certified  check  on  a 
solvent  bank,  money  order,  or  cash,  for 
one-fifth  of  the  amount  bid  by  him  and 
a  statement  over  the  bidder’s  own  signa¬ 
ture  with  respect  to  citizenship  and  in¬ 
terests  held,  similar  to  that  required  of 
an  offeror  under  §  192.42  (e)  (4).  If 
the  successful  bidder  is  a  corporation,  it 
must  also  file  a  statement  similar  to  that 
required  by  §  192.42  (f). 

§  192.53  Award  of  lease.  Following 
receipt  of  the  report  of  the  auction,  or 
the  opening  of  the  sealed  bids,  the  au¬ 
thorized  officer,  subject  to  his  right  to 
reject  any  or  all  bids,  will  award  the  lease 
to  the  successful  bidder.  Notice  of  his 
action  will  be  forthwith  transmitted  to 
the  interested  parties  through  the  local 
office.  If  the  lease  be  awarded,  three 
copies  of  the  lease  will  be  sent  to  the 
successful  bidder  and  he  will  be  required 
within  30  days  from  receipt  thereof  to 
execute  them,  pay  the  balance  of  his 
bonus  bid,  the  first  year’s  rental,  and  file 
a  bond  as  required  in  §  192.100.  If  any 
bid  be  rejected,  the  deposit  will  be  re¬ 
turned.  If  a  bidder,  after  being  awarded 
a  lease,  fails  to  execute  it  or  otherwise 
comply  with  the  applicable  regulations, 
his  deposit  will  be  forfeited  and  disposed 
of  as  other  receipts  under  this  act.  If 
the  lease  awarded  to  the  successful  bid¬ 
der  is  executed  by  an  attorney  acting  in 
behalf  of  the  bidder,  the  lease  must  be 
accompanied  by  evidence  that  the  bidder 
authorized  the  attorney  to  execute  the 
lease. 

If  two  or  more  units  are  awarded  to 
any  bidder,  such  units,  where  the  acreage 
does  not  exceed  640  acres,  may  be  in¬ 
cluded  in  a  single  lease  if  circumstances 
warrant. 

§  192.54  Form  of  lease.  Competitive 
leases  will  be  issued  on  Form  4-213  and 
the  rentals  and  royalties  payable  there¬ 
under  will  be  set  forth  in  Schedule  “B” 
affixed  thereto  and  made  a  part  thereof. 

EXCHANGE  AND  RENEWAL  LEASES 

§  192.60  Application  to  exchange  lease 
for  a  new  lease.  Any  lease  which  issued 
for  a  term  of  20  years,  or  any  renewal 
thereof,  or  which  issued  in  exchange  for 
a  20-year  lease  prior  to  August  8,  1946, 
may  be  exchanged  for  a  new  lease.  Such 
new  lease  will  be  issued  for  a  primary 
term  of  5  years  and  so  long  thereafter  as 
oil  or  gas  is  produced  in  paying  quantities 
and  will  contain  the  rental  and  royalty 
rates  prescribed  in  §§  192.80,  192.81  and 
192.82.  An  application  to  exchange  a 
lease  for  a  new  lease  should  be  filed  In 
triplicate  by  the  lessee  with  the  manager 
of  the  appropriate  land  office  and  must 
show  full  compliance  by  the  applicant 
with  the  terms  of  the  lease  and  appli¬ 
cable  regulations. 
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§  192.61  Application  for  renewal,  (a) 
Twenty  year  leases  or  renewals  thereof 
may  be  renewed  for  successive  terms  of  10 
years  at  the  rental  and  royalty  rates 
specified  for  such  renewal  leases  in 
§§  192.80, 192.81  and  192.82.  An  applica¬ 
tion  to  renew  should  be  filed  in  triplicate, 
in  the  proper  office  as  prescribed  in 
§  192.42  (b),  at  least  90  days,  but  not 
more  than  six  months,  prior  to  the  ex¬ 
piration  of  its  term.  Such  application 
should  be  made  by  the  record  title  holder 
or  holders  of  the  lease  and  may  be  joined 
in  or  consented  to  by  the  operator  of 
record.  The  application  should  show 
whether  all  moneys  due  the  United 
States  have  been  paid  and  whether 
operations  under  the  lease  have  been 
conducted  in  accordance  with  the  regu¬ 
lations  of  the  Department. 

(b)  The  applicant  or  his  operator  shall 
furnish  in  triplicate  with  the  application 
for  renewal,  copies  of  all  agreements  not 
theretofore  filed  providing  for  overriding 
royalties  or  other  payments  out  of  pro¬ 
duction  from  the  lease  which  will  be  in 
existence  as  of  the  date  of  its  expiration. 
When  such  payments,  including  over¬ 
riding  royalties,  are  in  excess  of  5  per 
cent  of  gross  production  a  detailed  state¬ 
ment  of  the  income  from  and  costs  of 
operation  of  the  lease  for  the  twelve 
month  period  immediately  preceding  the 
month  in  which  the  application  for  re¬ 
newal  is  filed  must  also  be  furnished. 

§  192.62  Action  on  application.  If  the 
outstanding  obligations  in  excess  of  five 
per  cent  of  gross  production  payable 
from  production  do  not  constitute  a  bur¬ 
den  on  the  lease  prejudicial  to  the  inter¬ 
ests  of  the  United  States,  they  will  not 
be  considered  a  bar  to  its  renewal  but 
any  lease  that  may  be  issued  will  be  upon 
the  condition,  to  be  incorporated  in  the 
lease,  that  if  and  when  the  costs  of  oper¬ 
ations,  including  the  payment  of  over¬ 
riding  royalties  or  payments  out  of  pro¬ 
duction,  shall  be  determined  by  the  au¬ 
thorized  officer  of  the  Bureau  of  Land 
Management  to  constitute  such  a  bur¬ 
den  such  royalties  and  payments  shall 
be  reduced  to  not  more  than  5  per  cent  of 
the  value  of  the  production.  If  no  ob¬ 
jection  to  the  renewal  of  the  lease  ap¬ 
pears,  copies  of  a  renewal  lease,  in 
triplicate,  dated  the  first  day  of  the 
month  in  which  the  original  lease  termi¬ 
nated,  will  be  forwarded  to  the  lessee  for 
execution.  If  upon  receipt  of  the  exe¬ 
cuted  lease  forms  and  a  satisfactory 
lease  bond,  the  lease  is  executed,  one 
copy  thereof  will  be  delivered  to  the 
lessee. 

If  a  determination  is  made  that  over¬ 
riding  royalties  and  payments  out  of 
production  in  excess  of  5  percent  of 
gross  production  constitute  a  burden  on 
lease  operations  to  the  extent  that  proper 
and  timely  development  will  be  retarded, 
or  continued  operation  of  the  lease  im¬ 
paired,  or  premature  abandonment  of 
the  wells  caused,  the  lease  application 
will  be  suspended  and  the  parties  in  in¬ 
terest  will  be  offered  an  opportunity  to 
reduce  the  excessive  overriding  royalties 
or  other  payments  out  of  production  to 
not  more  than  5  percent  of  the  value 
of  the  production.  If  the  holders  of 
outstanding  overriding  royalty  or  other 
interests  payable  out  of  production,  the 


operator,  and  the  lessee  are  unable  to 
enter  into  a  mutually  fair  and  equitable 
agreement,  any  of  the  parties  may  apply 
for  a  hearing  at  which  all  interested 
parties  may  be  heard  and  written  state¬ 
ments  presented.  Thereupon  a  final  de¬ 
cision  will  be  rendered  by  the  Depart¬ 
ment  outlining  the  conditions  acceptable 
to  it  as  a  basis  for  a  fair  and  reasonable 
adjustment  of  the  excessive  overriding 
royalties  and  other  payments  out  of  pro¬ 
duction,  and  an  opportunity  will  be  af¬ 
forded  within  a  fixed  period  of  time  to 
submit  proof  that  such  adjustment  has 
been  effected.  Upon  failure  to  submit 
such  proof  within  the  time  so  fixed,  the 
application  for  renewal  will  be  denied. 

§  192.63  Form  of  lease.  Renewal  and 
exchange  leases  will  be  issued  on  Form 
4-213.  The  rentals  and  royalties  pay¬ 
able  thereunder  will  be  set  out  on  Sched¬ 
ule  C  or  D  as  may  be  appropriate,  which 
schedule  is  attached  thereto  and  made  a 
part  thereof. 

LEASES  ON  PATENTED  OR  ENTERED  LAND 

§  192.70  Preference  right  of  patentee 
or  entryman  to  a  lease,  (a)  An  entry- 
man  or  patentee  who  made  entry  prior 
to  February  25,  1920,  or  an  assignee  of 
such  entryman  or  a  vendee  of  such 
patentee  if  the  assignment  or  conveyance 
was  made  prior  to  January  1,  1918,  for 
lands  not  withdrawn  or  classified  or 
known  to  be  valuable  for  oil  and  gas  at 
date  of  entry  shall  be  entitled,  if  the 
entry  or  patent  is  impressed  with  a  res¬ 
ervation  of  the  oil  or  gas,  to  a  preference 
right  to  a  lease  for  the  land.  A  settler 
whose  settlement  was  made  prior  to 
February  25,  1920,  on  land  in  the  same 
status  but  which  has  since  been  with¬ 
drawn,  classified,  or  is  known  to  contain 
oil  or  gas,  also  has  such  a  preference 
right. 

(b)  Any  offeror  for  a  lease  to  lands 
owned,  entered  or  settled  upon  as  stated 
above  must  notify  the  person  entitled  to 
a  preference  right  of  the  filing  of  the 
offer  and  of  the  latter’s  preference  right 
for  30  days  after  notice  to  apply  for  a 
lease.  If  the  party  entitled  to  a  prefer¬ 
ence  right  files  a  proper  offer  within  the 
30-day  period,  he  will  be  awarded  a 
lease;  but  if  he  fails  to  do  so,  his  rights 
will  be  considered  to  have  terminated. 

§  192.71  Lands  in  entries  or  claims 
not  impressed  with  a  reservation  of  oil 
and  gas.  (a)  Where  an  offer  is  filed  to 
lease  lands  noncompetitively  in  an  entry 
or  settlement  claim  not  impressed  with 
an  oil  or  gas  reservation,  the  offer  will  be 
rejected  unless  it  is  found  that  the  land 
is  prospectively  valuable  for  oil  or  gas. 
An  offeror  for  a  lease  for  land  already 
embraced  in  a  nonmineral  entry  without 
a  reservation  of  the  mineral,  and  like¬ 
wise  a  nonmineral  entryman  or  settler 
who  is  contending  that  the  land  is  non¬ 
mineral  in  character  should  submit  with 
their  respective  offer  and  application, 
showings  of  as  complete  and  accurate 
geologic  data  as  may  be  procurable,  pref¬ 
erably  the  reports  and  opinions  of  quali¬ 
fied  experts. 

(b)  Should  the  land  be  found  to  be 
prospectively  valuable  for  oil  or  gas,  the 
entryman  or  settler  will  be  required  to 
consent  to  a  reservation  of  the  oil  or 
gas  to  the  United  States  or  to  contest 


the  mineral  finding.  If  he  does  neither 
the  entry  will  be  canceled  or  his  settle- 
ment  rights  denied.  If  he  consents,  or 
contests  the  finding  and  is  unsuccessful 
a  lease  will  be  granted  to  the  offeror 
unless  the  entryman  or  settler  has  a 
preference  right,  but  if  the  entryman  or 
settler  prevails  in  a  contest,  the  offer  will 
be  rejected. 

§  192.72  Showing  required  of  oil  ani 
gas  offerors  for  unsurveyed  lands.  Every 
offeror  for  oil  and  gas  lease  for  unsur- 
veyed  lands,  must  state  in  his  offer  that 
there  are  no  settlers  upon  the  land,  or  if 
there  be  settlers,  give  the  name  and 
post  office  address  of  each  and  a  descrip, 
tion  of  the  lands  claimed,  by  metes  and 
bounds  and  approximate  legal  subdivi¬ 
sions. 

RENTALS  AND  ROYALTIES 

§  192.80  Rentals.  Rentals  shall  be 
payable  in  advance  at  the  following 
rates: 

(a)  On  noncompetitive  leases  issued 
under  section  17  of  the  act,  wholly  out¬ 
side  of  the  known  geologic  structure  of  a 
producing  oil  or  gas  field : 

(1)  For  the  first  lease  year,  50  cents 
per  acre  or  fraction  thereof,  except  as 
to  Alaska  where  the  rate  shall  be  25 
cents  per  acre  or  fraction  thereof. 

(2)  For  the  second  and  third  lease 
years,  no  rental. 

(3)  For  the  fourth  and  fifth  years,  25 
cents  per  acre  or  fraction  thereof. 

(4)  For  the  sixth  and  each  succeeding- 
year,  50  cents  per  acre  or  fraction  there¬ 
of,  except  as  to  Alaska  where  the  rate 
shall  be  25  cents  per  acre  or  fraction 
thereof. 

(b)  On  leases  wholly  or  partly  within 
the  known  geologic  structure  of  a  pro¬ 
ducing  oil  or  gas  field : 

(1)  If  issued  noncompetitively  under 
section  17  of  the  act,  and  not  committed 
to  a  cooperative  or  unit  plan  that  con¬ 
tains  a  general  provision  for  allocation 
of  production,  beginning  with  the  first 
lease  year  after  the  expiration  of  thirty 
days  notice  to  the  lessee  that  all  or  part 
of  the  land  is  included  in  such  a  struc¬ 
ture  and  for  each  year  thereafter,  prior 
to  a  discovery  of  oil  or  gas  on  the  leased 
lands,  rental  of  $1.00  per  acre  or  fraction 
thereof. 

(2)  If  issued  noncompetitively  under 
section  17  of  the  act,  and  committed  to 
an  approved  cooperative  or  unit  plan 
which  includes  a  well  capable  of  pro¬ 
ducing  oil  or  gas  and  contains  a  general 
provision  for  allocation  of  production, 
the  rental  prescribed  for  the  respective 
lease  years  in  paragraph  (a)  of  this  sec¬ 
tion,  shall  apply  to  the  acreage  not  with¬ 
in  a  participating  area,  except  that  the 
rental  for  the  second  and  third  lease 
years  for  such  acreage  shall  be  25  cents 
per  acre  or  fraction  thereof. 

(3)  If  issued  competitively,  an  annua, 
rental,  prior  to  a  discovery  on  the  leased 
lands,  of  $1.00  per  acre  or  fraction  there¬ 
of,  unless  a  different  rate  of  rental » 
prescribed  in  the  lease. 

(c)  On  leases  issued  in  any  other  way, 
an  annual  rental  of  $1.00  per  acre  or 
fraction  thereof. 

§192.81  Minimum  royalty.  On  leases 
issued  on  or  after  August  8,  1946,  and  on 
those  issued  prior  thereto  if  the  lessee 
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files  an  election  under  section  15  of  the 
act  of  August  8,  1946,  a  minimum  royalty 
of  $1  per  acre  in  lieu  of  rental,  shall  be 
payable  at  the  expiration  of  each  lease 
year  after  a  discovery  has  been  made 
on  the  leased  lands,  commencing  with 
the  lease  year,  beginning  on  or  after  the 
date  of  such  discovery,  except  that  on 
unitized  leases  the  minimum  royalty 
shall  be  payable  only  on  the  participat¬ 
ing  acreage.  If  the  actual  royalty  paid 
during  any  year  aggregates  less  than  $1 
per  acre  the  lessee  must  pay  the  differ¬ 
ence  at  the  expiration  of  the  lease  year. 

§  192.82  Royalty  on  production,  (a) 
On  and  after  August  8,  1946,  the  follow¬ 
ing  royalty  rates  shall  be  paid  on  the 
production  removed  or  sold  from  leases: 

(1)  12*4  percent  royalty  on  noncom¬ 
petitive  leases  issued  under  section  17  of 
the  act:  Provided,  however.  That  any 
holder  of  a  lease  for  lands  in  Alaska 
who  shall  drill  and  make  the  first  dis¬ 
covery  of  oil  or  gas  in  commercial  quan¬ 
tities  in  any  geologic  structure  shall  pay 
a  royalty  on  all  production  under  the 
lease  of  5  percent  for  10  years  follow¬ 
ing  the  date  of  such  discovery  and  there¬ 
after  the  royalty  rate  shall  be  12  % 
percent.  If  such  lease  is  committed  to 
an  approved  unit  or  cooperative  plan 
under  which  such  a  discovery  is  made, 
the  5  percent  rate  herein  provided  shall, 
for  the  purpose  of  computing  royalty 
due  the  United  States,  inure  to  the  ben¬ 
efit  of  all  the  land  to  which  an  alloca¬ 
tion  is  made  under  such  plan. 

(2)  Such  rates  as  are  prescribed  in  the 
notice  of  sale  in  the  case  of  all  leases 
thereafter  issued  by  competitive  bidding. 

(3)  12%  percent  on  all  leases  there¬ 
tofore  issued,  except  competitive  leases, 
and  on  exchange  and  renewal  leases 
thereafter  issued,  as  to  production  from 

(i)  Land  determined  by  the  Director, 
Geological  Survey,  not  to  be  within  the 
productive  limits  of  any  oil  or  gas  de¬ 
posit  on  August  8,  1946. 

(ii)  An  oil  or  gas  deposit  which  was 
discovered  after  May  27,  1941,  by  a  well 
or  wells  drilled  within  the  boundaries  of 
the  lease  and  which  is  determined  by 
the  Director,  Geological  Survey,  to  be  a 
new  deposit. 

(iii)  Or  allocated  to  a  lease  pursuant 
to  an  approved  unit  or  cooperative  agree¬ 
ment  from  an  oil  or  gas  deposit  which 
was  discovered  on  unitized  land  after 
May  27, 1941,  and  determined  by  the  Di¬ 
rector,  Geological  Survey,  to  be  a  new 
deposit,  but  only  if  at  the  time  of  dis¬ 
covery  the  lease  or,  in  the  case  of  an  ex¬ 
change  lease,  the  lease  for  which  it  was 
exchanged  was  committed  to  the  agree¬ 
ment  or  was  included  in  a  duly  executed 
and  filed  application  for  approval  of  the 
agreement. 

<4)  Prom  lands  within  exchange  and 
renewal  leases  not  subject  to  subpara¬ 
graph  (3)  of  this  paragraph  the  rate  of 
royalty  shall  be  identical  to  that  pre¬ 
scribed  in  the  prior  lease,  except  that  for 
a  lease  issued  in  exchange  for  or  as  a 
renewal  of  a  lease  carrying  a  flat  royalty 
rate  of  5  percent  to  the  United  States 
the  royalty  shall  be  as  follows: 

(i)  When  the  average  production  of 
oil  for  the  calendar  month  in  barrels  per 
well  Per  day  is: 
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Not  over  110  the  royalty  shall  be  12%%. 
Over  110  but  not  over  130  the  royalty  shall 
be  18%  of  all  production. 

Over  130  but  not  over  150  the  royalty  shall 
be  19%  of  all  production. 

Over  150  but  not  over  200  the  royalty  shall 
be  20%  of  all  production. 

Over  200  but  not  over  250  the  royalty  shall 
be  21%  of  all  production. 

Over  250  but  not  over  300  the  royalty  shall 
be  22%  of  all  production. 

Over  300  but  not  over  350  the  royalty  shall 
be  23%  of  all  production. 

Over  350  but  not  over  400  the  royalty  shall 
be  24%  of  all  production. 

Over  400  the  royalty  shall  be  25%  of  all 
production. 

(ii)  On  gas,  including  inflammable 
gas,  helium,  carbon  dioxide,  and  all  other 
natural  gases  and  mixtures  thereof,  and 
on  natural  or  casinghead  gasoline  and 
other  liquid  products  obtained  from  gas; 
when  the  average  production  of  gas  per 
well  per  day  for  the  calendar  month  does 
not  exceed  5,000,000  cubic  feet,  12%  per¬ 
cent;  and  when  the  production  of  gas 
exceeds  5,000,000  cubic  feet,  16%  percent 
of  the  amount  or  value  of  the  gas  and 
liquid  products  produced. 

(5)  In  the  case  of  competitive  leases, 
and  other  leases  thereto.'ore  issued, 
insofar  as  subparagraphs  (3)  and  (4)  of 
this  paragraph  are  inapplicable,  the 
rates  specified  in  the  lease. 

(b)  The  average  production  per  well 
per  day  for  oil  and  for  gas  shah  be  deter¬ 
mined  pursuant  to  30  CFR  Part  221,  “Oil 
and  Gas  Operating  Regulations.” 

(c)  In  determining  the  amount  or 
value  of  gas  and  liquid  products  pro¬ 
duced,  the  amount  or  value  shall  be  net 
after  an  allowance  for  the  cost  of  manu¬ 
facture.  The  allowance  for  cost  of 
manufacture  may  exceed  two-thirds  of 
the  amount  or  value  of  any  product  only 
on  approval  by  the  Secretary  of  the 
Interior. 

(d)  The  Secretary  of  the  Interior  may 
establish  reasonable  values  for  purposes 
of  computing  royalty  on  any  or  all  oil, 
gas,  natural  gasoline,  and  other  liquid 
products  obtained  from  gas,  due  con¬ 
sideration  being  given  to  the  highest 
price  paid  for  a  part  or  for  a  majority 
of  production  of  like  quality  in  the  same 
field,  to  the  price  received  by  the  lessee, 
to  posted  prices  and  to  other  relevant 
matters.  In  appropriate  cases  this  will 
be  done  after  notice  to  the  parties  and 
opportunity  to  be  heard. 

§  192.83  Limitation  of  overriding  roy¬ 
alties.  Any  agreement  to  create  over¬ 
riding  royalties  or  payments  out  of  the 
production  of  any  lease  which,  when 
added  to  overriding  royalties  or  pay¬ 
ments  out  of  production  previously  cre¬ 
ated  and  to  the  royalty  payable  to  the 
United  States,  aggregate  in  excess  of  17% 
percent  shall  be  deemed  a  violation  of 
the  terms  of  the  lease  unless  such  agree¬ 
ment  expressly  provides  that  the  obliga¬ 
tion  to  pay  such  excess  overriding  royalty 
or  payments  out  of  production  shall  be 
suspended  when  the  average  production 
per  well  per  day  averaged  on  the  monthly 
basis  is  (a)  as  to  oil,  15  barrels  or  less 
and  (b)  as  to  gas,  500,000  cubic  feet  or 
less.  The  limitations  in  this  section  will 
apply  separately  to  any  zone  or  portion 
of  a  lease  segregated  for  computing  Gov¬ 
ernment  royalty. 


9017 

BONDS 

5  192.100  Amount  of  bonds  required  of 
lessee,  (a)  The  successful  bidder  for  a 
competitive  lease  prior  to  the  issuance  of 
the  lease  must  furnish  a  corporate  surety 
bond  in  the  sum  of  at  least  double  the 
amount  of  the  $1  per  acre  ahnual  rental 
but  in  no  case  less  than  $1,000  nor  more 
than  $5,000,  conditioned  on  compliance 
with  all  the  terms  of  the  lease,  and  such 
a  bond  must  also  be  filed  when  all  or  any 
part  of  the  land  in  a  lease  issued  non- 
competitively  is  included  within  the  lim¬ 
its  of  a  known  geologic  structure  of  a 
producing  oil  or  gas  field. 

(b)  Until  a  general  lease  bond  is  filed  a 
noncompetitive  lessee  will  b&  required  to 
furnish  and  maintain  a  bond  in  the  penal 
sum  of  not  less  than  $1,000  in  those  cases 
in  which  a  bond  is  required  by  law  for 
the  protection  of  the  owners  of  surface 
rights.  In  all  other  cases  where  a  bond 
is  not  otherwise  required,  a  $1,000  bond 
must  be  filed  for  compliance  with  the 
lease  obligations  not  less  than  90  days 
before  the  due  date  of  the  next  unpaid 
annual  rental,  but  this  requirement  may 
be  successively  dispensed  with  by  pay¬ 
ment  of  each  successive  annual  rental  not 
less  than  90  days  prior  to  its  due  date. 

(c)  All  leases  shall  provide  that  where 
a  $5,000  bond  is  not  already  being  main¬ 
tained  a  general  lease  bond  in  the  penal 
sum  of  $5,000  conditioned  upon  compli¬ 
ance  with  all  lease  terms  covering  the 
entire  leasehold,  shall  be  furnished  by 
the  lessee  prior  to  the  beginning  of  drill¬ 
ing  operations.  An  operator  or,  if  there 
is  more  than  one  operator  covering  dif¬ 
ferent  portions  of  the  lease,  each  oper¬ 
ator  may  furnish  a  $5,000  general  lease 
bond  in  his  own  name  as  principal  on  the 
bond  in  lieu  of  the  lessee.  Where  there 
are  one  or  more  operator’s  bonds  affect¬ 
ing  a  single  lease,  each  such  bond  must 
be  conditioned  upon  compliance  with 
all  lease  terms  for  the  entire  leasehold. 
Where  a  bond  is  furnished  by  an  oper¬ 
ator,  suit  may  be  brought  thereon  with¬ 
out  joining  the  lessee  if  he  is  not  a  party 
to  the  bond.  An  operator’s  bond  will  not 
be  accepted  unless  the  operator  holds  an 
operating  agreement  which  has  been  ap¬ 
proved  by  the  Department  or  has  pend¬ 
ing  an  operatinD  agreement  in  proper 
condition  for  approval.  The  mere  des¬ 
ignation  as  operator  will  not  suffice. 

(d)  Bonds  shall  be  either  corporate 
surety  Vonds  or  personal  bonds  except 
that  bonds  with  individual  sureties  as 
provided  in  §  191.14  of  this  chapter  may 
be  furnished  for  the  protection  of  the  en- 
tryman  or  owner  of  surface  rights.  Per¬ 
sonal  bonds  must  be  accompanied  by  a 
deposit  of  negotiable  Federal  securities 
in  a  sum  equal  at  their  par  value  to  the 
amount  of  the  bond  and  by  a  proper  con¬ 
veyance  to  the  Secretary  of  full  authority 
to  sell  such  securities  in  case  of  default 
in  the  performance  of  the  conditions  of 
the  lease  bond. 

(e)  In  lieu  of  bonds  required  under 
any  of  the  preceding  paragraphs  the 
holder  of  leases  or  of  operating  agree¬ 
ments  approved  by  the  Department  or 
holder  of  operating  rights  by  virtue  of 
being  designated  operator  or  agent  by 
the  lessees  pending  departmental  ap¬ 
proval  of  operating  agreements,  may 
furnish  a  bond  the  amount  of  which 
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must  be  $150,000  for  full  nation-wide 
coverage  under  both  the  Mineral  Leas¬ 
ing  Act  and  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947  (61  Stat.  913; 
30  U.  S.  C.  351-359),  or  at  the  rate  of 
$25,000  for  each  unit  of  coverage.  A 
unit  of  coverage  shall  be  all  the  lands 
in  any  one  State  or  Territory  held  by  the 
principal  under  either  the  Mineral  Leas¬ 
ing  Act  or  the  Mineral  Leasing  Act  for 
Acquired  Lands.  Coverage  under  both 
acts  in  one  State  or  Territory  consti¬ 
tutes  two  units.  In  lieu  of  a  surety  bond 
a  personal  bond  in  a  like  amount  may 
be  given  by  the  obligor  with  the  deposit 
as  security  therefor  of  negotiable  bonds 
of  the  United  States  of  a  par  value  equal 
to  the  amount  specified  in  the  bond. 

§  192.101  Form  of  bonds.  Bonds  fur¬ 
nished  by  lessees  will  be  on  Form  4-208g; 
those  furnished  by  operators  on  Form 
4-238;  bonds  furnished  in  lieu  of  other 
bonds,  pursuant  to  §  192.100  (e),  will  be 
on  Form  4-1167  for  surety  bonds  or  on 
Form  4-1168  for  personal  bonds. 

CONTINUATION  OR  EXTENSION  OF  LEASE  * 

§  192.120  Single  extension  as  to  lands 
not  in  a  producing  field,  (a)  The  record 
title  holder  of  any  noncompetitive  lease, 
maintained  in  compliance  with  the  law 
and  the  regulations  of  this  part,  may,  by 
filing  his  application  therefor  within  the 
period  of  90  days  prior  to  the  expiration 
date  of  the  lease,  obtain  a  single  exten¬ 
sion  of  the  primary  term  of  the  lease  for 
an  additional  five  years,  unless  then 
otherwise  provided  by  law,  as  to  all  of  the 
leased  lands  or  any  legal  subdivision 
thereof  which,  on  the  expiration  date 
of  the  lease,  are  not  within  the  known 
geologic  structure  of  any  producing  oil 
or  gas  field  or  have  not  been  withdrawn 
from  leasing.  A  withdrawal,  however, 
will  prevent  an  extension  only  (1)  if 
notice  thereof  was  mailed  to  the  lessee  by 
registered  mail  at  least  90  days  prior  to 
the  expiration  date  of  the  lease  and  (2) 
if  actual  drilling  operations  on  the 
leased  lands  were  not  commenced  prior 
to  the  effective  date  of  such  withdrawal, 
or,  if  so  commenced,  have  not  been  dili¬ 
gently  prosecuted  until  and  including 
such  expiration  date. 

(b)  The  application  for  extension 
must  be  filed  on  Form  4-1238,  “Applica¬ 
tion  for  Extension  of  Oil  and  Gas 
Lease,” 4  or  unofficial  copies  of  that  form 
in  current  use  and  should  be  accom¬ 
panied  by  the  payment  of  the  sixth 
year’s  rental,  unless  previously  paid: 
Provided,  That  the  unofficial  copies  are 
exact  reproductions  on  one  sheet  of  both 
sides  of  the  official  approved  one-page 
form,  and  are  without  additions,  omis¬ 
sions,  or  other  changes,  except  that  the 
copies  shall  include  the  following  state¬ 
ment  above  the  signature  of  the  lessee: 
“This  form  is  submitted  in  lieu  of  official 
Form  4-1238  and  contains  all  of  the 


*  For  extension  of  lease  (a)  because  of  sus¬ 
pension  of  operations  and  production,  see 
5  191.26  of  this  chapter;  (b)  by  payment  of 
compensatory  royalty,  see  §  192.8;  (c)  com¬ 
mitted  to  communitlzatlon  or  drilling  agree¬ 
ment,  see  S  192.22;  (d)  used  for  subsurface 
storage,  see  {  192.25;  (e)  segregated  by  as¬ 
signment,  see  §  192.144. 
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provisions  thereof  as  of  the  date  of  filing 
of  this  application.”  In  addition,  the 
name  and  address  of  the  printer  or  other 
party  issuing  unofficial  reproductions  of 
the  official  form  shall  be  printed  thereon. 
Form  4-1238  or  a  valid  reproduction  of 
the  official  form,  will  also  constitute 
approval  of  the  extension  when  signed 
by  an  authorized  officer. 

(c)  If  during  the  90  day  period  prior 
to  the  expiration  date  of  the  lease,  the 
record  title  holder  files  an  application  or 
request  for  an  extension  not  on  the  pre¬ 
scribed  form  or  unofficial  copies  thereof, 
or  fails  to  file  the  prescribed  number  of 
copies,  or  pay  the  sixth  year’s  rental,  a 
notice  will  be  issued  allowing  him  30  days 
to  do  so.  The  application  will  be  re¬ 
jected  if  such  filing  or  payment  is  not 
made  within  the  time  allowed. 

§  192.121  Continuation  of  lease  as  to 
lands  within  producing  fields  and  on 
termination  of  production,  (a)  Any 
noncompetitive  lease  or  portion  thereof 
which  is  not  subject  to  a  single  extension 
of  five  years  solely  because  the  lands  are 
within  the  known  geologic  structure  of 
a  producing  oil  or  gas  field  at  the  date 
of  expiration  of  the  primary  term  of  the 
lease  shall  continue  in  effect  for  a  period 
of  two  years  from  the  expiration  date  of 
the  primary  term  of  the  lease  where 
drilling  operations  are  being  diligently 
prosecuted  on  such  date  and,  upon  dis¬ 
covery,  for  so  long  thereafter  as  oil  or  gas 
is  produced  in  paying  quantities. 

(b)  Any  lease  issued  under  the  act 
upon  which  production  is  had  during  its 
primary  term  or  any  extensions  thereof, 
shall  not  terminate  when  the  production 
ceases  if  diligent  drilling  operations  are 
in  progress  on  the  leased  land  during  the 
period  of  nonproduction. 

§  192.122  Extension  for  term  of  coop- 
erative  or  unit  plan,  (a)  Any  lease  issued 
for  a  term  of  20  years,  or  any  renewal 
thereof,  committed  to  a  cooperative  or 
unit  plan  approved  by  the  Secretary  of 
the  Interior,  or  any  portion  of  such  lease 
so  committed,  shall  continue  in  force  so 
long  as  committed  to  the  plan,  beyond 
the  expiration  date  of  its  primary  term. 
This  provision  does  not  apply  to  that 
portion  of  any  such  lease  which  is  not 
included  in  the  cooperative  or  unit  plan 
unless  the  lease  was  so  committed  prior 
to  August  8,  1946. 

(b)  Any  other  lease  issued  under  any 
section  of  the  act  committed  to  any  such 
plan  that  contains  a  general  provision 
for  the  allocation  of  oil  or  gas  shall  con¬ 
tinue  in  effect  as  to  the  land  committed 
so  long  as  the  lease  remains  subject  to 
the  plan,  provided  oil  or  gas  is  discovered 
under  the  plan  prior  to  the  expiration 
date  of  the  primary  term  of  such  lease. 

§  192.123  Extension  of  lease  elim¬ 
inated  from  cooperative  or  unit  plan  or 
communitization  or  drilling  agreement 
and  of  lease  in  effect  at  termination  of 
such  plan  or  agreement.  Any  lease  or 
portion  thereof  eliminated  from  any  ap¬ 
proved  or  prescribed  cooperative  or  unit 
plan  or  from  any  communitization  or 
drilling  agreement  authorized  by  the  act, 
and  any  lease  in  effect  at  the  termina¬ 
tion  of  such  plan  or  agreement,  unless 
relinquished,  shall  continue  in  effect  for 
the  original  term  of  the  lease,  or  for  two 


years  after  its  elimination  from  the  plan 
or  agreement  or  the  termination  thereof, 
whichever  is  the  longer,  and  so  long 
thereafter  as  oil  or  gas  is  produced  in 
paying  quantities. 

ASSIGNMENTS  OR  TRANSFERS 

§  192.140  Assignments  or  transfers  of 
leases  or  interests  therein.  Leases  may 
be  assigned  or  subleased  as  to  all  or  part 
of  the  leased  acreage  and  as  to  either  a 
divided  or  undivided  interest  therein  to 
any  person  or  persons  qualified  to  hold  a 
lease.  Subject  to  final  approval  by  the 
Bureau  of  Land  Management,  assign¬ 
ments  or  subleases  shall  take  effect  as  of 
the  first  day  of  the  lease  month  following 
the  date  of  filing  in  the  proper  land  office 
of  all  the  papers  required  by  §§  192.141 
and  192.142.  No  assignment  will  be  ap. 
proved  if  the  assignee  is  not  qualified  to 
take  and  hold  a  lease  or  if  his  bond  is  in¬ 
sufficient.  A  minor,  except  a  minor  heir 
or  devisee  of  a  lessee,  is  not  qualified  to 
hold  a  lease  and  an  assignment  to  a  mi¬ 
nor  will  not  be  approved.  An  assign¬ 
ment  of  a  separate  zone  or  deposit  or  of 
a  part  of  a  legal  subdivision  will  not  be 
approved  unless  the  necessity  therefor  is 
established  by  clear  and  convincing  evi¬ 
dence. 

§  192.141  Requirements  for  filing  of 
transfers,  (a)  (1)  Except  as  to  assign¬ 
ments  of  record  title,  all  instruments  of 
transfer  of  a  lease  or  of  an  interest 
therein,  including  assignments  of  work¬ 
ing  or  royalty  interests,  and  operating 
agreements,  and  subleases,  must  be  filed 
for  approval  within  90  days  from  the 
date  of  final  execution  and  must  contain 
all  of  the  terms  and  conditions  agreed 
upon  by  the  parties  thereto,  together 
with  a  statement  over  the  transferee’s 
own  signature  with  respect  to  citizenship 
and  interests  held,  similar  to  that  re¬ 
quired  of  an  offeror  under  §  192.42  (e) 
(4),  (5)  and  (f); 

(2)  To  obtain  approval  of  a  transfer 
affecting  the  record  title  of  an  oil  and 
gas  lease,  a  request  for  such  approval 
must  be  made,  within  90  days  from  the 
date  of  the  execution  of  the  assignment 
by  the  parties.  Form  4-1175,  “Assign¬ 
ment  affecting  Record  Title  to  Oil  and 
Gas  Lease”,  or  unofficial  copies  of  that 
form  in  current  use  may  be  used  for  such 
transfers  and  requests  for  approval :  Pro¬ 
vided,  That  the  unofficial  copies  are  exact 
reproductions  on  one  sheet  of  both  sides 
of  the  official  approved  one-page  form, 
and  are  without  additions,  omissions,  or 
other  changes,  except  that  the  copies 
shall  include  the  following  statement 
above  the  signature  of  the  assignee: 
“This  form  is  submitted  in  lieu  of  official 
Form  4-1175  and  contains  all  of  the 
provisions  thereof  as  of  the  date  of  filing 
of  this  assignment.”  In  addition,  the 
name  and  address  of  the  printer  or  other 
party  issuing  unofficial  reproductions  of 
the  official  form  shall  be  printed  thereon. 
This  form  may  be  used  for  any  assign¬ 
ment  which  affects  a  transfer  of  the 
record  title  to  all  or  part  of  an  oil  and 
gas  lease,  but  it  is  not  to  be  used  for 
any  other  type  of  transfer.  Form  4- 
1175,  or  a  valid  reproduction  of  the  of¬ 
ficial  form,  will  also  constitute  approval 
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of  the  assignment  when  signed  by  the 
manager  of  the  land  office. 

(3)  An  application  for  approval  of 
any  instrument  of  transfer  of  a  lease  or 
interest  therein  or  a  filing  of  any  such 
I  instrument  under  §  192.145  must  be  ac- 
|  companied  by  a  fee  of  $10,  and  an  appli¬ 
cation  not  accompanied  by  payment  of 
such  a  fee  will  not  be  accepted  for  filing 
I  by  the  manager.  Such  fee  will  not  be 
returned  even  though  the  application 
later  be  withdrawn  or  rejected  in  whole 
or  in  part. 

(b)  Where  an  attorney  in  fact,  in  be¬ 
half  of  the  holder  of  a  lease,  operating 
agreement  or  of  a  royalty  interest  in  a 
producing  lease,  signs  an  assignment  of 
the  agreement,  lease,  or  interest,  or 
signs  the  application  for  approval,  there 
must  be  furnished  evidence  of  the  au¬ 
thority  of  the  attorney  to  execute  the 
assignment  or  application,  and  the  state¬ 
ment  required  by  §  192.42  (e)  (3). 

(c)  If  a  bond  is  necessary,  it  must  be 
furnished.  Where  an  assignment  does 
not  create  separate  leases  the  assignee, 
if  the  assignment  so  provides,  may  be¬ 
come  a  joint  principal  on  the  bond  with 
the  assignor.  Any  assignment  which 
does  not  convey  the  assignor’s  record 
title  in  all  of  the  lands  in  the  lease  must 
also  be  accompanied  by  consent  of  his 
surety  to  remain  bound  under  the  bond 
of  record  for  the  lease  interest  retained 
by  said  assignor,  if  the  bond,  by  its 
terms,  does  not  contain  such  consent.  If 
a  party  to  the  assignment  has  previously 
furnished  a  nation-wide  bond  on  either 
form,  4-1167  or  4-1168,  applicable  to  the 
State  and  the  act  under  which  the  lease 
issued,  no  additional  showing  is  neces¬ 
sary  by  such  party  as  to  the  bond  re¬ 
quirement.  If  any  overriding  royalty  or 
payments  out  of  production  are  created 
which  are  not  shown  in  the  instrument 
or  agreement,  a  statement  must  be  sub¬ 
mitted  describing  them.  If  payments 
out  of  production  are  reserved,  a  state¬ 
ment  should  be  submitted  stating  the 
details  as  to  the  amount,  method  of  pay¬ 
ment,  and  other,  pertinent  terms.  As¬ 
signments  of  record  title  interests  must 
be  filed  in  triplicate.  A  single  copy  of 
any  additional  information  specified  in 
Instructions,  Form  4-1175,®  relating  to 
citizenship  and  qualifications  of  corpora¬ 
tions,  will  be  sufficient.  A  single  exe¬ 
cuted  copy  of  all  other  instruments  of 
transfer,  or  of  an  operating  agreement 
is  sufficient. 

(d)  In  order  for  the  heirs  or  devisees 
of  a  deceased  holder  of  a  lease,  an  oper¬ 
ating  agreement,  or  a  royalty  interest 
in  a  producing  lease,  to  be  recognized  by 
the  Department  as  the  holder  of  the 
lease,  agreement,  or  interest,  there  must 
be  furnished  the  appropriate  showing 
required  under  §  192.42  (1). 

(e)  The  assignor  or  sublessor  and  his 
surety  will  continue  to  be  responsible  for 
the  performance  of  any  obligation  under 
the  lease  until  the  assignment  or  sub¬ 
lease  is  approved.  If  the  assignment  or 
transfer  is  not  approved,  their  obliga¬ 
tions  to  the  United  States  shall  continue 
as  though  no  such  assignment  or  trans- 
!er  had  been  filed  for  approval.  After 
approval  the  assignee  or  sublessee  and 
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his  surety  will  be  responsible  for  the  per¬ 
formance  of  all  lease  obligations  not¬ 
withstanding  any  terms  in  the  assign¬ 
ment  or  sublease  to  the  contrary. 

(f)  Unless  the  lease  account  is  in  good 
standing  as  to  the  area  covered  by  the 
assignment  when  the  assignment  and 
bond  are  filed,  or  is  placed  in  good  stand¬ 
ing  before  the  assignment  is  reached  for 
action  the  lease  will  be  cancelled  as  pro¬ 
vided  in  §  192.161. 

§  192.142  Separate  assignments  re¬ 
quired  for  transfer  of  record  title  to 
leases.  A  separate  instrument  of  assign¬ 
ment  must  be  filed  for  each  oil  and  gas 
lease  when  transfers  involve  record 
titles.  When  transfers  to  the  same  per¬ 
son,  association,  or  corporation,  involv¬ 
ing  more  than  one  oil  and  gas  lease  are 
filed  at  the  same  time  for  approval,  one 
request  for  approval  and  one  showing  as 
to  the  qualifications  of  the  assignee  will 
be  sufficient. 

§  192.143  Effect  of  assignment  of 
particular  tract.  When  an  assignment 
is  made  of  all  or  part  of  the  record  title 
to  a  portion  of  the  acreage  in  a  lease,  the 
assigned  acreage  becomes  segregated  into 
a  separate  and  distinct  lease.  The  as¬ 
signee  becomes  a  lessee  of  the  Govern¬ 
ment  as  to  the  segregated  tract  and  is 
bound  by  the  terms  of  the  lease  as  though 
he  had  obtained  the  lease  through  an 
application  filed  in  his  own  name  and  the 
assignment  after  its  approval  will  be  the 
basis  of  a  new  record. 

§  192.144  Extension  of  leases  segre¬ 
gated  by  assignment,  (a)  Any  lease  seg¬ 
regated  by  assignment,  including  the 
retained  portion,  shall  continue  in  effect 
for  the  primary  term  of  the  original  lease, 
or  for  two  years  after  the  date  of  dis¬ 
covery  of  oil  or  gas  in  paying  quantities 
upon  any  other  segregated  portion  of  the 
original  lease,  whichever  is  the  longer 
period. 

(b)  Undeveloped  parts  of  leases  as¬ 
signed  out  of  leases  which  are  in  their 
extended  term  because  of  production 
shall  continue  in  effect  for  two  years  and 
so  long  thereafter  as  oil  or  gas  is  pro¬ 
duced  in  paying  quantities. 

§  192.145  Royalty  interests  in  oil  and 
gas  leases  and  assignments  thereof. 
Royalty  interests  in  oil  and  gas  leases 
constitute  holdings  or  control  of  lands 
and  deposits  within  the  meaning  of  the 
second  sentence  of  section  27  of  the  act. 
Assignments  of  such  interests  must  be 
filed  for  record  purposes  in  the  appro¬ 
priate  land  offices  in  accordance  with 
the  applicable  provisions  of  §  192.41. 
All  assignments  of  royalty  interests  must 
be  filed  for  the  record,  but  those  of  1  per¬ 
cent  or  less  will  be  approved  only  upon 
specific  request  and  then  only  after  dis¬ 
covery.  Any  assignment  of  1  percent  or 
less  if  filed  for  the  record  will  be  deemed 
to  be  valid  whether  formally  approved 
or  not. 

TERMINATION  OF  LEASES 

§  192.160  Relinquishments  of  leases  or 
portions  thereof.  A  lease  or  any  legal 
subdivision  thereof  may  be  surrendered 
by  the  record  title  holder  by  filing  a  writ¬ 
ten  relinquishment,  in  triplicate,  in  the 
proper  land  office.  A  relinquishment 
shall  take  effect  on  the  date  it  is  filed 


subject  to  the  continued  obligation  of  the 
lessee  and  his  surety  to  make  payment 
of  all  accrued  rentals  and  royalties  and 
to  place  all  wells  on  the  land  to  be  relin¬ 
quished  in  condition  for  suspension  or 
abandonment  in  accordance  with  the 
regulations  and  the  terms  of  the  lease. 
A  statement  must  be  furnished  that  all 
moneys  due  and  payable  to  workmen  em¬ 
ployed  on  the  leased  premises  have  been 
paid. 

§  192.161  Cancellation  of  lease.  Any 
lease  not  known  to  contain  valuable  de¬ 
posits  of  oil  or  gas  may  be  canceled  by 
the  authorized  officer  of  the  Bureau  of 
Land  Management,  after  giving  notice 
in  accordance  with  section  31  of  the  act, 
whenever  the  lessee  fails  to  comply  with 
any  of  the  provisions  of  the  act,  of  the 
regulations  issued  thereunder,  or  of  the 
lease,  if  such  default  continues  for  the 
period  prescribed  in  that  section  after 
service  of  notice  thereof.  Leases  known 
to  contain  valuable  deposits  of  oil  or  gas 
may  be  canceled  only  by  judicial  proceed¬ 
ings  in  the  manner  provided  in  sections 
27  and  31  of  the  act. 
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RULES  AND  REGULATIONS 


GENERAL 

§  193.1  Statutory  authority.  Sections 
2  to  8,  inclusive,  of  the  act  of  February 
25,  1920  (41  Stat.  438  et  seq.,  30  U.  S.  C. 
201,  202-208) ,  as  amended,  authorize  the 
Secretary  of  the  Interior  to: 

(a)  Divide  into  leasing  units  and 
award  leases  of  coal  lands  and  coal  de¬ 
posits  owned  by  the  United  States,  out¬ 
side  of  Alaska: 

(b)  Issue  permits  to  prospect  un¬ 
claimed  and  undeveloped  areas  of  coal 
lands  and  coal  deposits ;  and 

(c)  Issue  limited  licenses  or  permits 
to  prospect  for,  mine  and  take  for  use 
coal  from  public  lands. 

9  193.2  Area  and  limitation  on  hold¬ 
ings.  A  single  lease  or  permit  may  em¬ 
brace  not  exceeding  2,560  acres  except 
where  the  rule  of  approximation  applies. 
A  permit  will  comprise  contiguous  tracts, 
or  tracts  in  reasonably  compact  form, 
if  good  reasons  appear  for  not  including 
a  contiguous  area.  A  lease  will  comprise 
contiguous  tracts,  except  in  cases  where 
it  appears  that  noncontiguous  tracts  can 
be  practically  worked  as  a  single  mine 
or  unit.  No  person,  association  or  cor¬ 
poration,  except  as  in  the  act  provided, 
may  hold  at  any  one  time  more  than 
5,120  acres  in  any  one  State,  whether 
directly  through  the  ownership  of  coal 
leases  and  permits  or  interests  in  such 
leases  and  permits,  or  indirectly  as  a 
member  of  an  association  or  associations, 
or  as  a  stockholder  of  a  corporation,  or 
corporations,  holding  such  leases  and 
permits  or  interests  therein  or  both. 

§  193.3  Qualifications  of  applicants. 

(a)  Leases  and  prospecting  permits  may 
be  issued  to  citizens  of  the  United  States, 
associations  of  citizens,  and  corpora¬ 
tions  organized  under  the  laws  of  the 
United  States  or  any  State  or  Territory 
thereof,  including  a  company  or  corpo¬ 
ration  operating  a  common-carrier  rail¬ 
road,  and  to  municipalities.  Limited 
licenses  or  permits  for  the  mining  of 
coal  may  be  issued  to  citizens,  associa¬ 
tions  of  citizens  and  municipalities. 

(b)  Every  applicant  for  coal  permit 
or  lease,  other  than  a  company  or  corpo¬ 
ration  operating  a  common-carrier  rail¬ 
road,  must  show  that,  with  the  area 
applied  for,  his  or  its  inte.jst  or  inter¬ 
ests  in  such  permits,  leases  and  applica¬ 
tions  therefor,  directly  or  indirectly,  do 
not  exceed  in  the  aggregate  5,120  acres 
in  any  one  State. 

(c)  Every  company  or  corporation 
operating  a  common-carrier  railroad 
must  make  a  statement  that  it  needs 
the  coal  for  which  it  seeks  a  permit  or 
lease  for  its  own  use  for  railroad  pur¬ 
poses;  that  it  operates  main  or  branch 
lines  in  the  State  in  which  the  lands 
involved  are  located;  that  the  aggregate 
acreage  in  the  permits,  leases  and  appli¬ 
cations  therefor  in  which  it  is  interested 
directly  or  indirectly  does  not  exceed 
10,240  acres;  and  that  it  does  not  hold 
more  than  one  permit  or  lease  for  each 
200  miles  of  its  railroad  lines  served 
or  to  be  served  from  such  coal  deposits 
exclusive  of  spurs  or  switches  and  ex¬ 
clusive  of  branch  lines  built  to  connect 
the  leased  coal  with  the  railroad,  and 
also  exclusive  of  parts  of  the  railroad 
operated  mainly  by  power  produced 
otherwise  than  by  steam. 


(d)  Every  applicant  for  lease  or  per¬ 
mit  must  also  furnish  a  showing  as  to 
the  need  for  additional  coal  production 
which  cannot  otherwise  be  reasonably 
met,  or,  if  such  a  showing  of  need  can¬ 
not  be  made,  a  statement  of  the  reasons 
why  a  lease  or  permit  is  desired. 

§  193.4  Equitable  rights;  holders  of 
leases  or  permits  affecting  certain  lands 
or  coal  deposits  in  Oklahoma,  (a)  Equi¬ 
table  rights  of  persons  who,  prior  to 
February  25,  1920,  occupied  and  im¬ 
proved  or  claimed  coal  lands  in  good 
faith  may  be  recognized  in  awarding 
leases  of  such  lands.  In  the  case  of  an 
award  of  a  lease  to  such  a  person  the 
rents  and  royalties  will  be  established  at 
rates  not  less  than  the  minimum  pro¬ 
vided  for  leases  under  the  act. 

(b)  A  holder  of  a  lease  or  permit,  in¬ 
cluding  a  lease  under  temporary  exten¬ 
sions,  outstanding  on  May  24,  1949, 
covering  certain  coal  lands  or  coal  de¬ 
posits  in  Oklahoma  which  the  Choctaw 
and  Chickasaw  Nations  agreed  to  convey 
to  the  United  States  in  a  contract  rati¬ 
fied  by  the  act  of  June  24,  1948  (62  Stat. 
596 ) ,  who  has  maintained  or  acted  dili¬ 
gently  to  maintain  the  lease  or  permit  in 
good  standing,  may  obtain  a  lease  for  the 
same  lands  or  deposits  without  competi¬ 
tive  bidding,  provided  that  he  files  an 
application  for  a  lease  under  this  part 
prior  to  the  expiration  date  of  the  cur¬ 
rent  lease. 

§  193.5  Permits,  leases  and  licenses 
for  lands  disposed  of  with  reservation  of 
coal.  Where  lands  included  in  a  permit, 
lease  or  license  have  been  or  may  be  dis¬ 
posed  of  with  reservation  of  the  coal  de¬ 
posits,  a  permittee,  lessee  or  licensee 
must  make  full  compliance  with  the  law 
under  which  such  reservation  was  made. 
See  the  acts  of  March  3,  1909  (35  Stat. 
844;  30  U.  S.  C.  81);  June  22,  1910  (36 
Stat.  583;  30  U.  S.  C.  83-85) ;  December 
29,  1916  (39  Stat.  862;  43  U.  S.  C.  291- 
301) ;  June  17,  1949  (63  Stat.  200) ;  June 
21, 1949  (63  Stat.  214;  30  U.  S.  C.  Sup.  Ill, 
54),  and  other  laws  authorizing  such 
reservations. 

§  193.6  Requirements  when  lands  are 
within  a  withdrawal.  Where  any  part 
of  the  lands  embraced  in  an  applica¬ 
tion  for  coal  lease,  permit  or  license  is 
within  a  withdrawal  which  does  not  pre¬ 
clude  disposition  of  the  coal  deposits, 
the  head  of  the  Government  agency 
having  control  will  be  called  upon  for 
a  report  as  to  whether  there  is  any  ob¬ 
jection  to  the  granting  of  a  coal  lease, 
permit  or  license.  In  cases  where  such 
agency  recommends  that  a  special  stip¬ 
ulation  be  furnished  by  the  applicant 
to  protect  the  interest  of  the  United 
States,  an  appropriate  stipulation  will 
be  included  in  the  lease,  permit  or 
license. 

COAL  LEASES 

§  193.7  Leasing  units,  (a)  No  coal 
land  or  deposits  may  be  leased  until 
after  division  into  suitable  leasing 
units  or  tracts.  Such  leasing  units  may 
be  established  either  upon  application 
or  when  it  is  deemed  advisable  that  addi¬ 
tional  coal  units  be  established. 

(b)  All  material  factors,  such  as  char¬ 
acter  and  depth  of  the  coal  deposits. 


topography  of  the  land,  situation  with 
respect  to  adjacent  private  holdings  of 
coal  lands,  the  proximity  of  rail  or 
water  transportation  and  outlet  for 
other  lands  in  the  immediate  vicinity,  as 
well  as  the  investment  reasonably  re¬ 
quired  to  provide  the  requisite  develop¬ 
ment  and  operating  facilities,  will  be 
given  consideration  in  the  establishment 
of  leasing  units. 

(c)  Leasing  units  may  include,  in 
whole  or  in  part,  unsurveyed  land,  but 
a  survey  of  the  land  will  be  made  and 
the  leasing  unit  conformed  to  such  sur- 
vey  prior  to  the  execution  of  a  lease 
thereof. 

§  193.8  Form  of  lease.  Leases  shall 
be  issued  on  Form  4-696. 

§  193.9  Minimum  expenditure  and 
lease  bond,  (a)  An  actual  bona  fide  ex¬ 
penditure  for  mine  operation,  develop¬ 
ment,  or  improvement  purposes,  on  or 
for  the  benefit  of  the  leased  land,  of  the 
amount  that  may  be  determined  will  be 
a  condition  in  each  lease  as  the  minimum 
basis  on  which  it  will  be  granted,  with 
the  requirement  that  not  less  than  one- 
third  of  such  expenditure  shall  be  made 
during  the  first  year,  and  a  like  amount 
each  year  for  the  two  succeeding  years, 
the  investment  during  any  one  year  over 
such  proportionate  amount  for  that  year 
to  be  credited  on  the  expenditure  re¬ 
quired  for  the  ensuing  year  or  years. 

(b)  Prior  to  the  issuance  of  a  lease,  the 
lessee  shall  furnish  a  bond  executed  by 
the  lessee  with  approved  corporate  surety 
on  Form  4-1113,  or  the  lessee’s  personal 
bond  on  Form  4-1114,  in  such  sum  as 
may  be  required  but  in  no  event  less  than 
$1,000,  and  conditioned  upon  compliance 
with  all  of  the  terms  and  provisions 
of  the  lease.  Personal  bonds  must  be 
accompanied  by  a  deposit  of  securities 
such  as  specified  in  §  193.22.  If  the 
amount  of  the  bond  is  fixed  at  $1,000, 
the  lessee  may,  instead,  furnish  a  bond 
on  Form  4-1113  with  two  qualified  in¬ 
dividual  sureties,  as  provided  in  §  191.13 
of  this  chapter.  The  right  is  reserved 
at  any  time  before  or  ‘after  issuance  of 
the  lease  to  require  an  increase  of  the 
amount  of  the  bond,  whether  a  corpo¬ 
rate,  personal  or  individual  surety  bond, 
in  any  case  where  the  Director,  Bureau 
of  Land  Management,  deems  it  proper 
to  do  so. 

§  193.10  Minimum  production.  Leases 
shall  be  conditioned  upon  the  payment  of 
a  royalty  on  a  minimum  annual  produc¬ 
tion  beginning  with  the  fourth  year  of 
the  lease,  except  when  operation  is  inter¬ 
rupted  by  strikes,  the  elements,  or  cas¬ 
ualties  not  attributable  to  the  lessee, 
unless,  on  application  and  showing 
made,  operations  shall  be  suspended 
when  market  conditions  are  such  that 
the  lease  cannot  be  operated  except  at  a 
loss  or  for  the  other  reasons  specified  in 
section  39  of  the  act.1  Operations  under 
the  lease  shall  be  continuous  except  in 
the  circumstances  described  or  unless  the 
lessee  shall  pay  a  royalty,  less  rent,  on 
the  minimum  production  for  one  year  in 
advance,  in  which  case  operations  may 
be  suspended  for  that  year. 


1  See  showing  required  under  5  191.26  of 
this  chapter. 
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§  193.11  Application  for  lease,  (a) 
Applications  shall  be  filed  in  the  proper 
land  office  in  the  State,  or  for  lands  in  a 
State  in  which  there  is  no  land  office, 
shall  be  filed  with  the  Bureau  of  Land 
Management,  Washington  25,  D.  C.,  ex¬ 
cept  applications  for  lands  in  North  or 
South  Dakota  shall  be  filed  in  the  land 
office  at  Billings,  Montana;  applications 
for  lands  in  Nebraska  or  Kansas,  shall 
be  filed  in  the  land  office  at  Cfieyenne, 
Wyoming ;  and  for  lands  in  Oklahoma,  in 
the  land  office  at  Santa  Fe,  New  Mexico. 
No  specific  form  is  required,  but  the  ap¬ 
plication  should  cover  the  following 
points: 

(1)  The  applicant’s  name  and  address. 

(2)  A  statement  as  to  citizenship: 

In  case  of  an  individual,  whether  native 
born  or  naturalized  and,  if  naturalized, 
date  of  naturalization,  court  in  which 
naturalized,  and  number  of  certificate, 
if  known;  if  a  woman,  whether  she  is 
married  or  single;  if  married,  the  facts 
as  to  the  citizenship  of  her  husband, 
and  the  date  of  her  marriage  if  both  are 
not  native  born  citizens.  Associations 
are  required  to  file  a  certified  copy  of 
their  articles  of  association  and  the  same 
showing  as  to  the  citizenship  and  hold¬ 
ings  of  their  members  as  required  of 
an  individual  and  specified  herein.  A 
corporation  is  required  to  file  a  certified 
copy  of  its  articles  of  incorporation,  and 
it  must  furnish  a  statement  showing 
the  percentage  of  each  class  of  its  stock, 
and  the  percentage  of  all  of  its  stock 
which  is  owned  or  controlled  by  or  on 
behalf  of  persons  wrhom  the  corporation 
knows  to  be  or  who  the  corporation  has 
reason  to  believe  are  aliens,  or  who  have 
addresses  outside  of  the  United  States, 
indicating  which  classes  of  stock  have 
voting  rights.  If  more  than  10  per  cent 
of  the  voting  stock,  or  of  all  of  the  stock, 
is  owned  or  controlled  by  or  on  behalf 
of  such  persons,  the  corporation  must 
give  their  names  and  addresses,  the 
amount  and  class  of  stock  held  by  each, 
and,  to  the  extent  known  to  the  corpo¬ 
ration  or  which  can  be  reasonably 
ascertained  by  it,  the  facts  as  to  the 
citizenship  of  each  such  person.  If  any 
appreciable  percentage  of  the  stock  of 
the  corporation  is  held  by  aliens  of  the 
excepted  class,  its  application  will  be 
denied,  if  20  per  cent  or  more  of  the 
stock  of  any  class  is  owned  or  controlled 
by  or  on  behalf  of  any  one  stockholder, 
a  separate  showing  of  his  citizenship  and 
holdings  must  be  furnished.  A  munici¬ 
pality  must  submit  evidence  of:  (i)  The 
law,  charter  and  procedure  taken  by 
which  it  became  and  exists  as  a  legal 
body  corporate;  (ii)  that  the  taking  of 
a  permit  or  lease  is  authorized  under 
such  law  or  charter;  and  (iii)  that  the 
action  proposed  has  been  duly  author - 
Ued  by  the  governing  body  of  such  mu¬ 
nicipality. 

(3)  a  statement  of  the  interests,  di¬ 
rect  or  indirect,  in  other  coal  leases,  per¬ 
mits  or  applications  therefor  on  public 
hnds  in  the  State  in  which  the  lease  is 
desired,  identifying  same  by  land  office 
and  serial  number,  and  that  such  inter¬ 
ests,  when  added  to  the  acreage  covered 
oy  the  application,  do  not  exceed  in  the 
aggregate  5,120  acres  in  the  State.  A 
railroad  company  or  corporation  oper- 
ailng  a  common  carrier  must  state  that 


its  interests,  together  with  the  acreage 
covered  by  the  application,  do  not  exceed 
in  the  aggregate  10,240  acres. 

(4)  Description  of  the  lands  for  which 
a  lease  is  desired  by  legal  subdivisions  or, 
if  unsurveyed,  by  metes  and  bounds  con¬ 
nected  with  a  corner  of  the  public  sur¬ 
veys  by  course  and  distance  and  where 
possible,  description  of  the  lands  by  the 
approximate  subdivisions  of  the  future 
survey. 

(5)  The  showing  specified  in  §  193.3 
(d). 

(6)  A  statement  of  the  general  situa¬ 
tion  of  the  land  with  respect  to  other 
mines,  its  topography,  outlet  to  market, 
and  transportation  facilities  and  the 
character  and  extent  of  the  coal  deposits 
so  far  as  known. 

(7)  The  contemplated  investment  for 
the  development  and  equipment  of  a 
producing  mine  of  a  stated  average  daily 
output. 

(b)  The  application  must  be  signed  by 
the  applicant  or  his  attorney-in-fact, 
and  if  executed  by  an  attorney-in-fact 
must  be  accompanied  by  the  power  of 
attorney  and  the  applicant’s  own  state¬ 
ment  J  as  to  citizenship  and  acreage  hold¬ 
ings.  Applications  on  behalf  of  a  corpo¬ 
ration  must  be  accompanied  by  proof  of 
the  signing  officer’s  authority  to  execute 
the  instrument  and  must  have  the  cor¬ 
porate  seal  affixed  thereto. 

§  193.12  Offer  of  lands  or  deposits 
for  lease  by  competitive  bidding.  If  the 
lands  or  deposits  are  found  to  constitute 
an  acceptable  leasing  unit  and  subject  to 
coal  lease,  they  will  be  offered  for  such 
lease  on  the  terms  and  conditions  to  be 
specified  in  the  notice  of  sale  to  the 
qualified  person  who  offers  the  highest 
bonus  by  competitive  bidding  as  pro¬ 
vided  in  the  notice  of  sale.  If  it  be 
found  that  the  area  covered  by  an  appli¬ 
cation  does  not  constitute  an  acceptable 
leasing  unit,  the  area  may  be  adjusted, 
by  appropriate  additions  and  elimina¬ 
tions,  to  constitute  an  acceptable  leas¬ 
ing  unit  which  may  be  offered  for  lease. 

§  193.13  Notice  of  lease  offer.  Notice 
under  the  preceding  section  of  the  offer 
of  the  lands  or  deposits  for  lease  will  be 
given  by  publication  once  a  week  for 
four  consecutive  weeks,  or  for  such  other 
period  as  may  be  deemed  advisable,  in  a 
newspaper  of  general  circulation  in  the 
county  in  which  the  lands  or  deposits 
are  situated.  The  notice  will  be  pub¬ 
lished  at  the  expense  of  the  Government. 
A  copy  of  the  notice  will  be  posted  in 
the  proper  land  office  during  the  period 
of  publication.  Such  notice  will  show 
the  day,  hour,  and  place  of  sale,  whether 
the  sale  will  be  at  public  auction  or  by 
sealed  bids,  the  method  of  submitting 
sealed  bids,  the  rental  and  rate  of 
royalty  to  be  charged,  the  minimum  in¬ 
vestment  and  the  minimum  production 
requirement,  and  the  description  of  the 
land.  If  the  sale  is  by  public  auction, 
the  offer  will  be  made  at  the  land  office 
for  the  district  in  which  the  lands  are 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  wilfully  to  submit  or 
cause  to  be  submitted  to  any  agency  of  the 
United  States  any  false  or  fraudulent  state¬ 
ments  as  to  any  matter  within  its  Jurisdic¬ 
tion. 


situated,  or  at  such  other  place  as  may 
be  fixed  in  the  notice.  In  such  case  the 
notice  will  also  specify  that  sealed  bids 
may  be  submitted  which  will  be  opened 
and  read  at  the  time  and  place  specified 
for  the  auction.  The  right  is  reserved 
by  the  Bureau  of  Land  Management,  in 
the  public  interest,  to  reject  any  and  all 
bids,  and  should  a  bid  be  rejected,  the 
deposit  made  by  the  bidder  will  be  re¬ 
turned.  All  bidders  at  any  public  sale 
of  leases  are  warned  against  committing 
any  act  of  intimidation,  combination  or 
unfair  management  to  hinder  or  prevent 
bidding  thereon,  in  violation  of  18 
U.  S.  C.  1860. 

§  193.14  Sale;  bidding  requirements; 
action  by  successful  bidder.  Before  bid¬ 
ding  is  commenced  by  those  persons 
present,  the  manager  or  other  officer 
conducting  the  sale  will  open  and  read 
to  those  persons  the  sealed  bids  received 
on  or  before  the  time  set  in  the  notice  of 
sale.  The  successful  bidder  must  on  the 
day  of  sale  deposit  with  the  manager  of 
the  land  office  or  other  officer  conducting 
the  sale  and  each  sealed  bid  must  be 
accompanied  by  the  following:  Certified 
check,  money  order,  or  cash,  for  one-fifth 
of  the  amount  bid  and  evidence  of 
qualifications  of  the  bidder  as  prescribed 
in  §  193.11  (a)  (2)  and  (3)  and  (b),  if  a 
current  showing  in  that  regard  has  not 
been  filed  in  connection  with  the  appli¬ 
cation  for  lease  of  the  lands  or  deposits. 
If  the  land  is  surveyed,  the  successful 
bidder  will  be  allowed  30  days  from 
receipt  of  lease  forms  within  which  (a) 
to  file  in  the  proper  land  office  a  lease, 
duly  executed  by  him  on  form  4-696,  and 
the  bond  required  by  §  193.9,  and  (b)  to 
pay  the  remainder  of  the  bonus  bid  by 
him  and  the  annual  rental  for  the  first 
year  of  the  lease.  The  lease  will  be 
dated  as  of  the  first  day  of  the  month 
following  its  issuance  unless  the  suc¬ 
cessful  bidder  requests  that  it  be  dated 
as  of  the  first  day  of  the  month  of 
issuance.  If  the  land  is  unsurveyed,  the 
successful  bidder  will  not  be  required  to 
comply  with  requirements  of  paragraphs 
(a)  and  (b)  in  this  section  until  the  land 
has  been  surveyed  and  the  plat  of  such 
survey  accepted  and  officially  filed. 
Such  survey  will  be  at  the  expense  of  the 
Government.  If  the  bidder  fails  to  com¬ 
ply  after  due  service  of  notice,  that  por¬ 
tion  of  his  deposit  representing  the  mini¬ 
mum  required  to  be  deposited  with  the 
bid  shall  be  held  as  liquidated  damages 
and  disposed  of  as  other  receipts  under 
the  Mineral  Leasing  Act. 

§  193.15  Modifications  and  leasing  of 
additional  land  or  coal  deposits,  (a) 
Under  section  3  of  the  act  (30  U.  S.  C. 
203),  a  lessee  may  obtain  a  modification 
of  his  lease  to  include  coal  lands  or  coal 
deposits  contiguous  to  those  embraced 
in  his  lease  if  the  authorized  officer  deter¬ 
mines  that  it  will  be  to  the  advantage  of 
the  lessee  and  the  United  States,  but  in 
no  event  shall  the  area  embraced  in  such 
modified  lease  exceed  in  the  aggregate 
2560  acres,  except  where  the  rule  of  ap¬ 
proximation  applies.  The  lessee  shall 
file  his  application  for  modification  in 
duplicate  in  the  proper  land  office  de¬ 
scribing  the  additional  lands  desired, 
the  needs  and  reasons  for  and  the  advan¬ 
tage  to  the  lessee  of  such  modification. 
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No  filing  fee  is  required.  Upon  determi-  i 
nation  that  the  modification  is  justified 
and  the  interest  of  the  United  States  is 
protected,  the  lease  will  be  modified  with¬ 
out  competitive  bidding  to  include  such 
part  of  the  land  or  deposits  as  he  shall 
prescribe.  If,  however,  it  is  determined 
that  the  additional  lands  or  deposits  can 
be  developed  as  part  of  an  independent 
operation  or  that  there  is  a  competitive 
interest  in  them,  they  may  be  offered 
as  provided  in  §  193.13. 

(b)  Under  section  4  of  the  act  (30 
U.  S.  C.  204),  upon  satisfactory  showing 
by  the  lessee  that  all  of  the  workable  de¬ 
posits  of  coal  within  a  tract  covered  by 
the  lease  will  be  exhausted,  worked  out 
or  removed  within  three  years  there¬ 
after,  an  additional  tract  of  land  or  coal 
deposit  may  be  leased.  Application  shall 
be  filed  in  duplicate  in  the  proper  land 
office  and  shall  contain  a  description  of 
the  lands  requested,  estimated  recover¬ 
able  reserves,  future  plan  of  operation 
for  such  reserves  and  for  any  lands  re¬ 
quested  and  the  proposed  method  of 
entry  into  such  lands.  If  the  lands  or 
coal  deposits  or  any  part  thereof  are 
found  to  constitute  an  acceptable  leas¬ 
ing  unit  they  will  be  offered  for  leasing 
as  provided  in  §  193.13.  If  the  applicant 
be  the  successful  bidder  and  the  addi¬ 
tional  lands  can  be  practicably  operated 
with  the  applicant’s  leasehold  as  a  single 
mine  or  unit,  the  additional  lands  may 
be  included  in  a  modified  lease  which 
must  not  exceed  2560  acres;  otherwise,  a 
separate  lease  may  be  issued. 

(c)  Before  a  lease  is  modified  under 
paragraph  (a)  or  (b)  of  this  section, 
the  lessee  shall  file  the  consent  of  surety 
and  the  acceptance  by  the  lessee  of  the 
applicable  regulations. 

§  193.16  Readjustment  of  terms  and 
conditions  at  end  of  twenty-year  pe¬ 
riods.  The  terms  and  conditions  of  a 
lease  are  subject  to  readjustment  at  the 
end  of  each  twenty-year  period  succeed¬ 
ing  the  date  of  the  lease  unless  otherwise 
provided  by  law  at  the  time  of  the  ex¬ 
piration  of  such  periods.  The  lessee  will 
be  notified  of  the  proposed  readjustment 
of  terms  or  notified  that  no  readjustment 
is  to  be  made.  Unless  the  lessee  files 
objection  to  the  proposed  terms  or  a  re¬ 
linquishment  of  the  lease  within  30  days 
after  receipt  of  the  notice,  he  will  be 
deemed  to  have  agreed  to  such  terms. 
Notice  of  the  proposed  readjustments 
will  be  given,  whenever  feasible,  before 
the  expiration  of  each  such  twenty-year 
period. 

§  193.17  Relinquishment  of  lease. 
Upon  payment  of  all  rentals,  royalties 
and  other  debts  due  and  payable  to  the 
lessor  and  upon  payment  of  all  wages  or 
money  due  and  payable  to  the  workmen 
employed  by  the  lessee,  and  upon  a  sat¬ 
isfactory  showing  that  the  public  inter¬ 
est  will  not  be  impaired,  the  lessee  may 
surrender  the  entire  lease.  The  lessee 
may  also  surrender  any  legal  subdivision 
of  the  area  included  within  the  lease, 
but  in  no  case  shall  such  lease  be  so 
terminated  in  whole  or  in  part  until  and 
unless  the  lessee  shall  have  made  pro¬ 
vision  for  the  preservation  of  any  mines 
or  productive  works  or  permanent  im¬ 
provements  on  the  lands  covered  thereby 
in  accordance  with  the  regulations  and 


terms  of  the  lease.  A  surrender  must  be  i 
by  a  relinquishment  filed  in  triplicate  ! 
in  the  proper  land  office.  A  relinquish¬ 
ment  upon  its  acceptance  shall  take  ef¬ 
fect  as  of  the  date  it  is  filed.  < 

§  193.18  Cancellation  of  lease.  If  the 
lessee  shall  fail  to  comply  with  the  pro¬ 
visions  of  the  act,  or  of  the  general 
regulations  promulgated  and  in  force  at 
the  date  of  the  lease,  or  at  the  effective 
date  of  any  readjustment  of  the  terms 
and  conditions  thereof  under  §  193.16,  or 
make  default  in  the  performance  or  ob¬ 
servance  of  any  of  the  terms,  covenants, 
and  stipulations  of  the  lease  and  such 
failure  or  default  shall  continue  for  30 
days  after  service  of  written  notice 
thereof  by  the  lessor,  than  the  lessor  may 
institute  appropriate  proceedings  in  a 
court  of  competent  jurisdiction  for  the 
forfeiture  and  cancellation  of  the  lease 
as  provided  in  section  31  of  the  act.  A 
waiver  of  any  particular  cause  of  forfei¬ 
ture  shall  not  prevent  the  cancellation 
and  forfeiture  of  the  lease  for  any  other 
cause  of  forfeiture,  or  for  the  same  cause 
occurring  at  any  other  time. 

COAL  PROSPECTING  PERMITS 

§  193.19  Character  of  lands.  Permits 
shall  be  issued  on  Form  4-694  for  a  pe¬ 
riod  of  two  years  to  qualified  applicants 
to  prospect  unclaimed,  undeveloped 
lands  where  prospecting  or  exploratory 
work  is  necessary  to  determine  the  exist¬ 
ence  or  workability  of  the  coal  deposits. 

§  193.20  Rights  conferred.  A  permit 
will  entitle  the  permittee  to  the  exclusive 
right  to  prospect  for  coal  on  the  land 
described  therein.  In  the  exercise  of  this 
right,  the  permittee  shall  be  authorized 
to  remove  from  the  premises  only  such 
coal  as  may  be  necessary  in  order  to  de¬ 
termine  the  workability  and  commercial 
value  of  the  coal  deposits  in  the  land. 

§  193.21  Application  for  permit.  An 
application  for  a  permit  must  be  filed 
in  duplicate  in  the  manner  and  in  the 
office  specified  in  §  193.11.  Each  appli¬ 
cation  must  be  accompanied  by  a  filing 
fee  of  $10.00  which  will  be  retained  as 
a  service  charge  even  though  the  appli¬ 
cation  should  be  rejected  or  withdrawn 
either  in  whole  or  in  part.  No  specific 
form  of  application  is  required,  but  in 
addition  to  the  requirements  of  §  193.11 
(a)  (1),  (2),  (3),  (4)  and  (5)  and  (b), 
it  should  cover  the  following  points; 

(a)  Condition  of  coal  occurrences,  so 
far  as  determined;  description  of  work¬ 
ings,  and  outcrops  of  coal  beds,  if  any, 
and  reason  why  the  land  is  believed  to 
offer  a  favorable  field  for  prospecting 
for  coal. 

(b)  Detailed  plan  and  method  of  con¬ 
ducting  prospecting  or  exploratory  oper¬ 
ations  on  the  land,  estimated  cost  of 
carrying  out  such  proposed  prospecting 
operations,  and  the  diligence  with  which 
such  operations  will  be  prosecuted. 

(c)  Brief  statement  of  applicant’s  ex¬ 
perience  in  coal-mining  operations,  if 
any,  together  with  one  or  more  refer¬ 
ences  as  to  his  reputation  and  business 
standing. 

5  193.22  Permit  bond.  The  applicant 
must  furnish  a  corporate  surety  bond 
on  Form  4-1130  or  his  personal  bond  on 
Form  4-1131  conditioned  upon  compli¬ 


ance  with  all  the  terms  of  the  prospect- 
ing  permit.  The  bond  shall  be  in  the 
sum  of  $500  except  where  the  lands 
applied  for  have  been  entered  or  pat- 
ented  with  the  coal  reserved  to  the 
United  States  pursuant  to  the  act  of 
June  22,  1910  (36  Stat.  583,  30  U.  S.  C. 
83-85),  in  which  event,  a  bond  on  the 
same  form  in  the  sum  of  $1,000  will  be 
required.  Personal  bonds  must  be  ac¬ 
companied  by  a  deposit  of  negotiable 
Federal  -securities  equal  at  their  par 
value  to  the  amount  of  the  bond.  The 
bond  may  be  filed  with  the  application 
which  will  expedite  action  thereon,  or 
within  30  days  after  receipt  of  notice 
by  the  applicant  that  the  permit  will 
be  granted  when  the  bond  is  filed.  The 
permittee  may,  in  place  of  a  bond  of  the 
two  types  specified  above,  submit  one 
on  Form  4-1130  with  two  qualified  sure¬ 
ties  as  provided  in  §  191.13  of  this 
chapter. 

§  193.23  Extension  of  permits,  (a) 
Coal  permits  may  be  extended  for  a 
period  of  two  years  if  the  permittee  has 
been  unable  with  the  exercise  of  reason¬ 
able  diligence  to  determine  the  existence 
or  workability  of  the  coal  deposits,  or 
for  others  reasons  which  may  warrant 
an  extension.  An  application  for  exten¬ 
sion  must  be  filed  in  duplicate  only 
within  the  period  beginning  90  days 
prior  to  the  date  to  which  the  permit  is 
limited.  The  application  must  be  filed 
in  the  office  specified  in  §  193.11  and 
must  show  what  efforts,  if  any,  the  per¬ 
mittee  has  made  to  comply  with  the 
terms  of  his  permit  and  the  reasons 
for  failure  fully  to  comply  therewith, 
such  showing  to  be  corroborated,  if  pos¬ 
sible,  by  a  statement  of  at  least  one 
disinterested  person  having  actual 
knowledge  of  the  facts.  The  applica¬ 
tion  must  also  show  how  much  addi¬ 
tional  time  is  considered  necessary  to 
complete  prospecting  work.  Extension 
will  be  limited  to  such  period,  not  ex¬ 
ceeding  the  two  years  authorized,  as 
may  be  determined  to  be  allowable  under 
the  circumstances  in  each  particular 
case.  Upon  failure  of  permittee  to  file 
such  an  application  within  the  specified 
period,  the  permit  will  expire  without 
notice  to  the  permittee  and  upon  nota¬ 
tion  of  such  expiration  in  the  land  of¬ 
fice  tract  books,  the  lands  will  become 
subject  to  new  applications  for  coal  per¬ 
mits  or  leases. 

(b)  Until  the  cancellation  or  termina¬ 
tion  of  a  coal  permit  is  noted  on  the 
records  of  the  land  office  or  on  the 
records  of  the  Bureau  of  Land  Manage¬ 
ment  if  the  lands  involved  are  in  a 
State  in  which  there  is  no  land  office,  no 
other  person  will  be  permitted  to  gain 
any  right  to  the  same  class  of  deposits 
by  the  filing  of  an  application  therefor, 
and  such  application  shall  be  rejected. 

§  193.24  Reward  for  discovery.  A  per¬ 
mittee  who  shows,  that  prior  to  the  ex- 
;  piration  of  his  permit,  the  land  included 
in  the  permit  contains  coal  in  commer¬ 
cial  quantities,  is  entitled  to  a  preference 
1  right  lease  for  all  or  part  of  the  land,  the 
area  to  be  taken  in  a  reasonably  compact 
;  form.  An  application  for  preference 
right  lease  must  be  filed  in  duplicate  m 
i  the  office  specified  in  §  193.11  promptly 
-  after  commencement  of  commercial  op* 
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rations,  but  in  no  event  later  than  the 
xpiration  of  the  period  to  which  the 
ermit  is  limited.  The  application  must 
escribe  the  land  desired,  set  forth  fully 
Dd  in  detail  the  extent  and  mode  of 
ecurrence  of  the  coal  deposits  as  dis¬ 
closed  by  the  prospecting  work  per¬ 
formed  under  the  permit,  show  that  coal 
ras  discovered  in  commercial  quantities 
jefore  the  date  of  the  expiration  of  the 
jermit  and  show  any  change  in  the  in¬ 
formation  contained  in  the  application 
or  permit.  The  application  must  be  ac- 
Ainpanied  by  the  rental  for  the  first  year 
if  the  lease,  which  shall  be  25  cents  for 
»ch  acre  or  fraction  thereof.  The 
ease,  if  issued,  will  be  in  accordance  with 
he  provisions  of  §§  193.8  to  193.10,  in- 
ilusive,  and  will  be  dated  the  first  day  of 
he  month  following  the  date  the  appli- 
ation  is  filed  unless  the  applicant  re¬ 
vests  that  it  be  dated  the  first  day  of 
he  month  within  which  it  is  filed.  If 
he  permit  expires  and  the  application 
or  lease  is  finally  rejected  royalty  for 
»al  mined  to  the  date  of  receipt  of  no¬ 
ice  by  the  permittee  of  such  rejection 
rill  be  charged  in  accordance  with  the 
loyalty  terms  of  the  permit  and  such 
Dining  of  the  coal  will  not  constitute  a 


TRANSFERS  OF  PERMITS  AND  LEASES’, 
OVERRIDING  ROYALTIES 

5 193.25  Transfers,  including  sub - 
roses,  (a)  Permits  and  leases  may  be 
ransferred,  in  whole  or  in  part  to  any 
erson,  association,  or  corporation  quali- 
led  to  hold  such  leases  and  permits, 
lie  approval  of  a  transfer  of  only  part 
f  the  lands  described  in  a  permit  or 
rase  will  create  a  new  permit  or  lease 
rhich  will  be  given  a  current  serial  num- 
ler,  but  a  discovery  on  lands  under  one 
lermit  will  not  inure  to  the  benefit  of 
he  other.  The  approval  of  such  a  trans- 
er  will  not  extend  the  life  of  the  permit 
r  the  readjustment  periods  of  the  lease, 
‘ransfers  of  permits  and  leases,  whether 
y  direct  assignments,  working  agree¬ 
ments,  transfer  of  royalty  interests,  sub¬ 
rases  or  otherwise,  must  be  filed  for 
pproval  at  the  office  specified  in  §  193.11 
rithin  90  days  from  final  execution  and 
must  contain  evidence  of  the  qualifica- 
|ons  of  the  assignee  or  transferee,  con¬ 
ning  of  the  same  showing  required  of 
lease  or  permit  applicant  by  §  193.11 
(2)  and  (3)  and  (b).  If  the  in¬ 
dent  fails  to  describe  the  true  con- 
ideration,  a  statement  must  be  sub¬ 
mitted  showing  the  consideration  in  full, 
ne  statement  will  be  treated  as  con- 
dential  and  not  for  public  inspection. 

*  a  bond  is  necessary  it  must  be  fur¬ 
led.  Transfers  of  record  title  inter- 
tnust  be  filed  in  triplicate.  A  single 
J«:uted  copy  of  all  other  instruments 
transfer  is  sufficient.  A  transfer  will 
Tje  effect  the  first  day  of  the  month 
Rowing  its  final  approval  by  the  Bureau 
'  und  Management,  or  if  the  transferee 
Quests,  the  first  day  of  the  month  of 
ne  approval. 

<b)  The  transferor  of  a  permit  or 
including  a  sublease,  and  his  surety 
e rf ,continue  to  be  responsible  for  the 
p  °Fmance  of  any  obligation  under  the 
mit  or  lease  until  the  effective  date  of 
ran*fPProval  of  the  transfer.  If  the 
^ler  is  not  approved,  their  obligation 


to  the  United  States  shall  continue  as  1 
though  no  such  transfer  had  been  filed  1 
for  approval.  After  the  effective  date  of  1 
approval  the  transferee,  including  sub-  1 
lessee,  and  his  surety  will  be  responsible  ] 
for  the  performance  of  all  permit  or  lease  i 
obligations  notwithstanding  any  terms  ] 
in  the  transfer  to  the  contrary.  The  ac-  j 
count  under  the  permit  or  lease  must  be 
in  good  standing  before  approval  of  a 
transfer  will  be  given. 

§  193.26  Limitation  on  overriding 
royalties.  An  overriding  royalty  interest 
shall  not  be  created  by  assignment  or 
otherwise  exceeding  50  percent  of  the 
rate  of  royalty  first  payable  to  the  United 
States  under  the  lease  or  an  overriding 
royalty  interest  which  when  added  to 
any  other  overriding  royalty  interest  ex¬ 
ceeds  that  percentage,  excepting  that 
where  an  interest  in  the  leasehold,  per¬ 
mit,  or  operating  agreement  is  assigned, 
the  assignor  may  retain  an  overriding 
royalty  interest  in  excess  of  the  above 
limitation  if  he  show’s  to  the  satisfaction 
of  the  Bureau  of  Land  Management,  that 
he  has  made  substantial  investments  for 
improvements  on  the  land  covered  by  the 
assignment. 

LIMITED  COAL  LICENSES 

§  193.27  Purpose  of  license.  Coal 
licenses  may  be  issued  for  a  period  of 
two  years  to  individuals  and  associations 
of  individuals  to  mine  and  take  coal  for 
their  own  local  domestic  need  for  fuel, 
but  in  no  case  for  barter  or  sale,  without 
the  payment  of  any  rent  or  royalty.  Li¬ 
censes  may  be  issued  to  municipalities  to 
mine  and  dispose  of  coal  without  profit 
to  their  residents  for  household  use. 
Under  such  a  license  a  municipality  may 
not  mine  coal  either  for  its  own  use  or 
for  nonhousehold  use  such  as  for  fac¬ 
tories,  stores,  other  business  establish¬ 
ments  and  heating  and  lighting  plants. 

§  193.28  Area  and  duration,  (a)  A 
license  to  an  individual  or  association, 
in  the  absence  of  unusual  conditions  or 
necessity,  will  be  limited  as  to  area  to  a 
legal  subdivision  of  40  acres  or  less  and 
may  be  revoked  at  any  time.  Such  li¬ 
cense  will  expire  by  limitation  at  the  end 
of  2  years  from  date  of  issuance,  unless 
timely  renewed  on  application  filed  and 
proper  showing  made  prior  to  expiration 
of  the  2 -year  period. 

(b)  Licenses  to  municipalities  are 
limited  as  to  area  by  the  act,  as  follows : 
Not  to  exceed  320  acres  for  a  municipality 
of  less  than  100,000  population,  not  to 
exceed  1,280  acres  for  a  municipality  of 
not  less  than  100,000,  and  not  more  than 
150,000  population,  and  not  to  exceed 
2,560  acres  for  a  municipality  of  150,000 
population  or  more.  Licenses  to  munici¬ 
palities  will  expire  by  limitation  at  the 
end  of  4  years  from  date  of  issuance,  un¬ 
less  renewed;  but  every  such  licensee 
must  make  to  the  Bureau  of  Land  Man¬ 
agement,  an  annual  report  of  all  opera¬ 
tions  conducted  under  such  license. 

§  193.29  Application  for  license.  Ap¬ 
plication  for  a  limited  license  to  mine 
coal  for  domestic  needs  must  be  filed,  in 
quadruplicate,  on  Form  4-694a,  or  its 
substantial  equivalent  in  the  office  speci- 
i  fled  in  §  193.11  and  be  accompanied  by 
i  a  $10  filing  fee.  A  municipality  must 


file  with  the  application  a  showing  of  (a)' 
the  law  or  charter  and  procedure  taken 
by  which  it  became  and  exists  a  legal 
body  corporate,  (b)  that  the  taking  of  a 
license  is  authorized  under  such  law  or 
charter  and  (c)  that  the  proposed  action 
has  been  duly  authorized  by  the  govern¬ 
ing  body  of  the  municipality. 

§  193.30  Licenses  to  relief  agencies. 
(a>  The  Bureau  of  Land  Management, 
may  grant  authority  to  a  recognized 
established  relief  agency  of  any  State, 
upon  its  request,  to  take  government- 
owned  coal  deposits  within  the  State  in 
localities  where  needed  to  supply  families 
on  the  rolls  of  such  agency  who  require 
coal  for  fuel  for  their  homes  and  who 
are  unable  to  pay  for  same. 

(b)  Tracts  shall  be  selected  at  points 
convenient  to  supply  the  families  in  the 
locality  thereof,  and  each  family  shall  be 
restricted  to  the  amount  of  coal  actually 
needed  for  its  use,  which  in  no  case 
shall  exceed  20  tons  annually. 

(c)  Coal  may  be  taken  from  such 
tracts  only  by  those  given  written  au¬ 
thority  by  the  relief  agency,  and  all  min¬ 
ing  shall  be  done  pursuant  to  permission 
and  all  Federal  and  State  laws  and  reg¬ 
ulations  for  the  safety  of  miners,  pre¬ 
vention  of  fires  and  of  waste,  etc.,  shall 
be  observed.  The  relief  agency  shall  see 
that  the  premises  are  left  in  a  safe  con¬ 
dition  for  future  mining  operations. 

(d)  The  local  relief  agency  may  take 
coal  from  available  land  prior  to  issu¬ 
ance  of  license  but  not  earlier  than  5 
days  after  it  has  filed  in  the  land  office 
of  the  district  wherein  the  land  is  situ¬ 
ated  an  application  for  license.  No  filing 
fee  will  be  required.  In  the  absence  of 
objections  and  if  the  application  is  oth¬ 
erwise  regular,  a  license  will  be  granted. 
Pending  action  on  the  application  for 
license,  the  relief  agency  may  continue 
to  take  the  coal. 

Part  194 — Potassium  Permits  and  Leases 
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RULES  AND  REGULATIONS 


APPLICATIONS  AND  CLAIMS  EXCEPTED  FROM  OPER¬ 
ATION  OF  ACT  OF  FEBRUARY  7,  1927 

Sec. 

194.28  Completion  of  pending  applications 
and  prior  claims. 

Authority:  §§  194.1  to  194.28  Issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189.  Interpret 
or  apply  sec.  5,  44  Stat.  1058,  as  amended;  30 
U.  S.  C.  285. 

§194.1  Purpose  of  regulations.  In  or¬ 
der  to  provide  more  adequately  for  the 
proper  development  in  different  areas 
and  for  conservation  of  the  potassium 
resources  on  the  public  domain  so  as  to 
assure  sufficient  supplies  of  potassium 
and  associated  minerals  to  meet  current 
and  future  needs  of  the  United  States 
and  to  guard  against  monopoly,  the  reg¬ 
ulations  in  this  part,  superseding  existing 
regulations  on  the  subject,  are  hereby 
promulgated.  “Potassium  deposits”  used 
in  the  regulations  in  this  part  shall  in¬ 
clude  the  “associated  deposits”  described 
in  the  act  of  February  7,  1927,  unless  the 
context  otherwise  requires. 

POTASSIUM  PROSPECTING  PERMITS 

§  194.2  Statutory  authority.  Section  1 
of  the  act  of  February  7,  1927  (44  Stat. 
1057;  30  U.  S.  C.  281) ,  authorizes  the  Sec¬ 
retary  of  the  Interior,  under  such  rules 
and  regulations  as  he  may  prescribe,  to 
issue  prospecting  permits,  for  a  period 
not  to  exceed  2  years,  for  the  exploration 
of  the  land  described  therein  for  chlo¬ 
rides,  sulphates,  carbonates,  borates,  sili¬ 
cates,  or  nitrates  of  potassium. 

§  194.3  Qualifications  of  applicants. 
Permits  may  be  issued  to  (a)  citizens  of 
the  United  States,  (b)  associations  of 
such  citizens,  (c)  or  a  corporation  or¬ 
ganized  under  the  laws  of  any  State  or 
Territory  thereof.  If  applicants  who 
have  filed  for  the  same  land  are  found 
to  be  qualified  under  the  applicable  regu¬ 
lations  and  orders,  the  issuance  of  a 
permit  for  such  land  will  be  in  accord¬ 
ance  with  the  order  in  which  the  appli¬ 
cations  were  filed. 

§  194.4  Area  and  description.  A  per¬ 
mit  may  be  issued  for  not  more  than  2,560 
acres  of  public  lands  of  the  United  States 
in  reasonably  compact  form,  by  legal  sub¬ 
divisions  if  surveyed;  if  unsurveyed,  by 
metes  and  bounds  description. 

§  194.5  Rights  under  permit.  The 
permit  will  confer  upon  the  recipient  the 
exclusive  right  to  prospect  for  potassium 
deposits  in  the  lands.  In  the  exercise 
of  this  right  the  permittee  shall  be  au¬ 
thorized  to  remove  from  the  premises 
only  such  material  as  may  be  necessary 
to  experimental  work  and  the  demon¬ 
stration  of  the  existence  in  commercial 
quantities  of  any  such  deposits. 

§  194  6  Form  and  contents  of  applica¬ 
tion.1  (a)  Applications  shall  be  filed  in 
the  proper  land  office  in  the  State  or  Ter¬ 
ritory,  or  for  lands  in  a  State  in  which 
there  is  no  land  office,  shall  be  filed  with 
the  Bureau  of  Land  Management,  Wash- 


*  For  amount  of  filing  fee  required  with 
application,  see  §  191.11  of  this  chapter.  18 
U.  S.  C.  1001  makes  it  a  crime  for  any  person 
knowingly  and  willfully  to  make  to  any  de¬ 
partment  or  agency  of  the  United  States  any 
false,  fictitious  or  fraudulent  statements  or 
representations  as  to  any  matter  within  its 
Jurisdiction. 


ington  25,  D.  C.,  except  that  applications 
for  lands  in  North  or  South  Dakota  shall 
be  filed  in  the  land  office  at  Billings, 
Montana;  applications  for  lands  in  Ne¬ 
braska  or  Kansas,  shall  be  filed  in  the 
land  office  at  Cheyenne,  Wyoming;  and 
for  lands  in  Oklahoma,  in  the  land  office 
at  Santa  Fe,  New  Mexico.  No  specific 
form  of  application  is  required,  but  it 
should  cover,  in  substance,  the  following 
points: 

(1)  Applicant’s  name  and  address. 

(2)  Proof  of  citizenship  of  applicant 
by  stating  in  the  case  of  an  individual, 
whether  native-born  or  naturalized,  and, 
if  naturalized,  date  of  naturalization, 
court  in  which  naturalized  and  number 
of  the  certificate,  if  known;  if  a  woman, 
whether  single  or  married,  and  if  mar¬ 
ried,  date  of  marriage  and  citizenship  of 
the  husband;  if  a  corporation,  by  filing  a 
certified  copy  of  its  articles  of  incorpora¬ 
tion  and  showing,  to  the  extent  reason¬ 
ably  ascertainable,  the  name,  residence, 
citizenship  of,  and  amount  of  stock  held 
by  each  stockholder,  including  the  name 
of  the  country  to  which  each  alien  stock¬ 
holder  owes  allegiance. 

(3)  A  statement  of  all  holdings  by  the 
applicant  of  permits  and  leases  under 
this  act  and  pending  applications  there¬ 
for,  and  interests  directly  and  indirectly 
held  in  such  permits  and  leases.  If  the 
applicant  is  a  corporation,  a  separate 
showing  of  the  holdings  of  any  stock¬ 
holder  owning  5  percent  or  more  of  the 
stock  of  any  class  must  be  furnished;  and 
the  holdings  of  any  other  stockholder 
must  be  furnished  on  request. 

(4)  Description  of  the  land  for  which 
permit  is  desired,  by  legal  subdivisions 
if  surveyed,  and  by  metes  and  bounds  if 
unsurveyed,  in  which  latter  case,  if 
deemed  necessary  a  survey  sufficient 
to  identify  and  segregate  the  land  may  be 
required  before  the  permit  is  granted; 
also  a  statement  that  to  the  best  of  the 
applicant’s  knowledge  the  land  is  not  be¬ 
ing  held  or  claimed  by  others. 

(5)  Reasons  why  the  land  is  believed 
to  offer  a  favorable  field  for  prospecting, 
including  a  statement  of  the  prospective 
value  of  the  land  for  other  minerals. 

(6)  Applicant’s  consent  to  be  bound 
by  the  lease  acreage  limitation  prescribed 
in  §  194.26,  and  his  agreement  that  he 
will  not  exercise  his  preference  right  to 
a  lease  for  any  land  embraced  in  any  po¬ 
tassium  prospecting  permit  which,  to¬ 
gether  with  leases  or  interests  in  leases 
already  held  by  him  would  exceed  15,360 
acres. 

(b)  An  application  executed  by  an  at¬ 
torney  in  fact  must  be  accompanied  by 
the  power  of  attorney  and  the  applicant’s 
own  statement  as  to  his  citizenship  and 
acreage  holdings.  Applications  on  be¬ 
half  of  a  corporation  must  be  accom¬ 
panied  by  proof  of  the  signing  officer’s 
authority  to  execute  the  instrument  and 
must  have  the  corporate  seal  affixed 
thereto. 

§  194.7  Reward  for  discovery.  A  per¬ 
mittee  who  shows  to  the  satisfaction  of 
the  authorized  officer  that,  prior  to  the 
expiration  of  his  permit,  he  has  made  a 
discovery  of  valuable  potassium  deposits 
within  the  area  of  the  permit,  is  entitled, 
under  section  2  of  the  act  of  February 
7,  1927  (44  Stat.  1057;  30  U.  S.  C.  282), 


to  the  extent  that  he  has  not  waived  hi- 
preference  right  pursuant  to  §  194  6  (a) 

(6)  to  a  lease,  substantially  in  accordant 
with  Form  4-126,  of  any  or  all  of  the 
permit  land  chiefly  valuable  therefor 
the  area  to  be  taken  in  compact  form! 
Such  a  discovery  must  be  one  which 
demonstrates  the  existence  of  po. 
tassium  deposits  in  commercial  quanti- 
ties.  In  addition,  the  permittee  shah 
disclose  in  such  showing  any  change  in 
the  information  contained  in  his  apph. 
cation  for  the  permit.  The  lease  will 
be  issued  at  such  royalty  rate  and  acre¬ 
age  rental  as  may  be  fixed  pursuant  to 
sections  2  and  3  of  the  act.  If  the  land 
is  unsurveyed,  the  applicant,  after  he  has 
been  awarded  the  right  to  a  lease,  but 
before  the  issuance  thereof,  will  be  re! 
quired  to  deposit  with  the  area  cadastral 
engineering  officer  the  estimated  cost  of 
making  a  survey  of  the  lands,  any  bal¬ 
ance  remaining  after  the  work  is  com¬ 
pleted  to  be  returned.  This  survey  wfl 
be  an  extension  of  the  public  land  sur¬ 
veys  over  the  tract  applied  for,  the  leased 
land  to  be  conformed  to  legal  subdin- 
sions  of  such  survey  when  made. 

§  194.8  Royalty  under  permit.  Until 
the  permittee  obtains  a  lease,  which 
when  granted  shall  in  this  respect  be  ret¬ 
roactive  to  the  date  of  the  filing  of  his 
application,  he  shall  pay  to  the  United 
States  12%  per  centum  of  the  gross  value 
of  all  potassium  compounds  and  related 
products  secured  by  him  from  the  lands 
embraced  within  his  permit  and  sold  or 
otherwise  disposed  of  or  held  by  him  for 
sale  or  other  disposition. 

§  194.9  Bonds,  (a)  Where  an  applica¬ 
tion  includes  reserved  deposits  in  lands 
theretofore  entered  or  patented  with  res¬ 
ervation  of  potassium  deposits  to  the 
United  States  pursuant  to  the  act  of  July 
17,  1914  (38  Stat.  509;  30  U.  S.  C.  121- 
123),  or  where  the  lands  constitutes 
portion  of  a  reclamation  project,  the  ap¬ 
plicant  will  be  required  prior  to  issuance 
of  the  permit  to  furnish  a  bond  v;ih 
qualified  corporate  surety  in  the  sum  of 
$1,000  or  such  other  amount  as  maybe 
fixed,  conditioned  against  damage  to 
the  crops  and  improvements  of  the  sur¬ 
face  owner,  or  damage  to  the  reclamatioa 
project  or  water  supply  thereof. 

(b)  A  bond  with  qualified  corporate 
surety  in  the  sum  of  $1,000,  or  such  other 
amount  as  may  be  fixed,  conditioned 
against  failure  of  the  permittee  to  con:-  1 
ply  with  the  provisions  of  paragraph  I 
of  the  permit,  may  be  required  either  , 
before  or  after  the  permit  is  issued  j 

where  the  conditions  are  such  as  to  war-  j 

rant  requiring  such  bond. 

§  194.10  Form  of  permit.  Permit  s*  J 
be  issued  on  Form  4-128. 

§  194.11  Extensions  of  time  un&  t 
permits,  (a)  By  the  act  approved  May  ] 

1932  (47  Stat.  151;  30  U.  S.  C.  287),®  < 

Secretary  was  authorized  to  grant  an  £  \ 

tension  of  time  for  a  period  of  2  7®*®  ^  l 
on  any  prospecting  permit  issued  un# 
the  act  of  February  7, 1927  (44  Stat.  1»5 
30  U.  S.  C.  281-286).  . 

(b)  A  permit  may  be  extended  only - 
the  permittee  has  drilled  at  least  oneafr 
quatc  test  well  on  the  permit  area  durtfl 
the  2 -year  period  for  which  the  pei®| 
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was  granted.  The  application  for  ex¬ 
tension  must  be  filed  in  the  land  office 
having  jurisdiction  over  the  land  in¬ 
volved  within  the  90-day  period  prior  to 
the  expiration  of  the  2-year  period  for 
which  the  permit  issued.  The  applica¬ 
tion  should  show  what  efforts  the  per¬ 
mittee  has  made  to  comply  with  the 
terms  of  his  permit,  such  showing  to  be 
corroborated,  if  possible,  by  a  statement 
of  at  least  one  disinterested  person  hav¬ 
ing  actual  knowledge  of  the  facts.  The 
application  should  also  show  what  plans 
have  been  made  for  continuing  explora¬ 
tory  work  and  contain  information  tend¬ 
ing  to  show  that  the  exploratory  program 
may  be  completed  within  the  period  of 
the  proposed  extension. 

(c)  In  any  case  where  the  permittee  is 
required  to  maintain  a  bond  under  his 
permit,  he  must  furnish  with  his  applica¬ 
tion  for  extension  a  properly  executed  as¬ 
sent  by  the  surety  to  the  extension  of  his 
bond  to  cover  the  life  of  the  permit,  if 
extended,  or  furnish  a  new  bond. 

(d)  Since  the  life  of  a  potassium  pros¬ 
pecting  permit  may  be  extended  beyond 
the  2  years  for  which  granted,  it  is  a  bar 
to  other  filings  under  this  act  for  the 
same  land  until  its  cancellation  has  been 
noted  on  the  records  of  the  district  land 
office. 

COMPETITIVE  POTASSIUM  LEASES 

§  194.12  Statutory  authority.  Section 
3  of  the  act  of  February  7,  1927  (44  Stat. 
1057,  as  amended  by  section  9  of  the  act 
of  June  3,  1948  (62  Stat.  292;  30  U.  S.  C. 
283) ,  authorizes  the  Secretary  under  such 
general  regulations  as  he  may  adopt,  to 
lease,  for  the  production  of  potassium 
deposits  public  lands  known  to  contain 
such  deposits  in  commercial  quantity  and 
character  and  found  in  some  or  any  of 
the  forms  described  in  said  act.  Invita¬ 
tions  to  bid  for  such  leases  may  be  made 
by  the  authorized  officer  in  accordance 
with  the  procedure  hereinafter  set  forth. 
Every  lease  shall  be  for  a  term  of  20 
years  and  so  long  thereafter  as  the  lessee 
complies  with  the  terms  and  conditions 
of  the  lease  and  upon  the  further  condi¬ 
tion  that  at  the  end  of  each  twenty-year 
period  succeeding  the  date  of  the  lease 
such  reasonable  adjustment  of  the  terms 
and  conditions  thereof  may  be  made 
therein  as  may  be  prescribed  by  the 
authorized  officer  unless  otherwise  pro- 
[  vided  by  law  at  the  expiration  of  such 
I  periods. 
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§  194.13  Qualifications  of  applicants. 
Applications  for  leases  containing  the 
information  required  in  §  194.17  may  be 
filed  in  the  proper  land  office  as  pre¬ 
scribed  in  §  194.6,  by  citizens  of  the 
United  States,  associations  of  such  citi¬ 
zens,  or  corporations  organized  under  the 
Jaws  of  any  State  or  Territory  thereof, 
the  qualifications  of  the  applicant  in  this 
respect  to  be  fully  covered  by  the  appli¬ 
cation.  The  filing  of  such  an  application 
will  not  give  the  applicant  a  preference 
right  to  a  lease. 

§  194.14  Area  and  descriptions. 
teases  are  authorized  by  the  terms  of 
be  act  for  an  area  not  exceeding  2,560 
cres,  but  will  be  granted  only  for  such 
[e^as  may  be  shown  to  the  satisfaction 
the  authorized  officer  to  contain  com¬ 


mercially  valuable  potassium  deposits 
and  will  be  limited  to  lands  reasonably 
compact  in  form. 

§194.15  Royalty  and  rentals,  (a)  The 
rate  of  royalty  will  be  fixed  prior  to  the 
offer  of  lands  for  lease,  but  in  no  case  can 
the  royalty  rate  be  less  than  2  percent 
of  the  quantity  or  gross  value  of  the  out¬ 
put  of  the  potassium  compounds  and 
other  related  products  at  the  point  of 
shipment  to  market. 

(b)  The  rentals  fixed  by  the  act  are  to 
be  paid  annually  in  advance — 25  cents 
per  acre  or  fraction  of  an  acre  for  the  first 
calendar  year  or  fraction  thereof,  50 
cents  per  acre  for  the  second,  third, 
fourth,  and  fifth  years,  respectively,  and 
$1  per  acre  for  each  year  thereafter, 
such  rental  for  any  year  being  credited 
against  royalties  accruing  for  that  year. 

§  194.16  Leases  for  potassium  depos¬ 
its  and  associated  minerals.  Under  sec¬ 
tion  4  of  the  act  of  February  7,  1927  (44 
Stat.  1058;  30  U.  S.  C.  284),  potassium 
leases  may  also  provide  for  the  develop¬ 
ment  of  sodium,  magnesium,  aluminum, 
or  calcium  deposits,  in  any  of  the  forms 
described  in  said  section,  associated  with 
the  potassium  deposits,  on  terms  and 
conditions  not  inconsistent  with  the  so¬ 
dium  provision  of  the  act  of  February 
25,  1920,  as  amended.  The  terms  of  the 
lease,  including  rate  of  royalty,  rentals, 
and  production  requirements,  will  be  in 
accord  with  the  provisions  of  both  acts. 

§  194.17  Applications  to  lease  lands 
known  to  contain  potassium  deposits. 
(a)  Applications  for  leases  should  be 
filed  in  the  proper  land  office  as  pre¬ 
scribed  in  §  194.6.  No  specific  form  of 
application  is  required,  and  no  blanks 
will  be  furnished,  but  it  should  cover, 
in  substance,  the  following  points: 

(1)  Applicant's  name  and  address. 

(2)  Proof  of  citizenship  of  applicant 
in  accordance  with.§  194.6  (b),  the  qual¬ 
ification  of  an  applicant  for  lease  be¬ 
ing  the  same  as  to  citizenship  as  required 
of  an  applicant  for  prospecting  permit. 

(3)  A  statement  of  applicant’s  hold¬ 
ings  in  accordance  with  §  194.6  (c). 

(4)  A  description  of  the  land  for  which 
lease  is  desired,  by  legal  subdivisions  if 
surveyed,  and  by  metes  and  bounds  if 
unsurveyed  in  which  latter  case  the  de¬ 
scription  should  be  connected  to  a  corner 
of  the  public  land  surveys,  or  to  some 
permanent  landmark,  if  a  public  survey 
corner  is  not  available.  When  the  land 
is  surveyed,  the  survey  will  be  an  exten¬ 
sion  of  the  public  surveys  over  the  tract 
applied  for  and  the  leased  land  will  be 
conformed  to  the  legal  subdivisions  of 
such  survey. 

(5)  Evidence  that  the  land  is  valuable 
for  its  potassium  content,  with  a  state¬ 
ment  as  to  the  character  and  extent  and 
mode  of  occurrence  of  the  potassium  de¬ 
posits  in  the  lands  applied  for;  also  the 
prospective  value  of  the  land  for  mag¬ 
nesium,  aluminum,  sodium,  bromine, 
iodine,  calcium,  oil  and  gas,  or  other  sub¬ 
stances,  and  the  ability  of  the  applicant 
to  produce  commercially  the  potassium 
deposits  in  the  land  in  conformance  with 
conservation  and  sound  business  prac¬ 
tices. 


(6)  Detailed  method  of  the  process  of 
mining  and  production  to  be  employed, 
the  diligence  with  which  such  operations 
will  be  carried  on,  the  contemplated  in¬ 
vestment  in  mining  development,  reduc¬ 
tion  and  refinery  works  and  the  amount 
of  capital  available  therefor. 

(b)  An  application  executed  by  an 
attorney  in  fact  must  be  accompanied 
by  the  power  of  attorney  and  the  ap¬ 
plicant’s  own  statement  as  to  his  citizen¬ 
ship  and  acreage  holdings.  Applications 
on  behalf  of  a  corporation  must  be  ac¬ 
companied  by  proof  of  the  signing  offi¬ 
cer’s  authority  to  execute  the  instrument 
and  must  have  the  corporate  seal  af¬ 
fixed  thereto. 

§  194.18  Disposition  of  applications. 
(a)  If  the  offer  of  the  lands  or  deposits 
for  lease  is  authorized,  the  lands  or  de¬ 
posits  will  be  advertised  for  lease  to  the 
bidder  offering  the  highest  bonus  there¬ 
for,  Provided.  That  upon  a  satisfactory 
showing  by  the  owner  of  an  adjacent 
lease  bidding  at  the  sale  that  because 
of  the  depletion  of  the  potassium  de¬ 
posits  then  under  his  control,  the  offered 
lands  are  essential  to  the  continuation 
of  his  mining  operations  the  authorized 
officer,  upon  a  finding  that  the  public  in¬ 
terest  would  best  be  served  thereby,  may 
award  the  lands  or  deposits  to  the  owner 
of  such  adjacent  lease  upon  payment  of 
the  highest  amount  bid  as  bonus. 

§194.19  Notice  of  lease  off er.  (a)  The 
manager  will  publish  notice  of  the  offer 
of  the  lands  or  deposits  for  lease  for  a 
period  of  30  days,  or  such  other  period  as 
may  be  deemed  advisable,  in  a  news¬ 
paper  of  general  circulation  in  the 
county  in  which  the  lands  are  situated, 
or  in  such  other  paper  or  papers  as  the 
authorized  officer  may  direct.  Notice 
must  also  be  posted  in  the  land  office 
during  the  period  of  publication.  The 
notice  for  publication  and  posting  shall 
state  the  place  where  and  the  date  and 
hour  on  which  bids  will  be  received  and 
shall  describe  the  land,  the  terms,  in¬ 
cluding  rental,  royalty  and  minimum  in¬ 
vestment,  and  whether  the  sale  of  lease 
will  be  made  by  sealed  bids  or  at  public 
auction  at  the  time  fixed  to  the  quali¬ 
fied  bidder  offering  the  highest  bonus 
for  the  privilege  of  leasing  the  lands  or 
deposits  on  the  terms  set  forth. 

(b)  Publication  of  the  offer  will  be 
made  at  the  expense  of  the  Government. 
✓  (c)  All  bidders  at  any  public  sale  of 
leases  are  warned  against  committing 
any  act  by  intimidation,  combination,  or 
unfair  management  to  hinder  or  prevent 
bidding  thereat,  in  violation  of  18, 
U.  S.  C.  1860. 

§  194.20  Auction  of  lease.  Where 
the  lease  is  to  be  sold  at  public  auction 
the  manager  at  the  time  fixed  in  the 
notice,  will  offer  the  land  or  deposits  for 
lease  in  that  manner  at  his  office  on  the 
terms  and  conditions  fixed  in  the  notice 
to  the  qualified  bidder  of  the  highest 
amount  offered  as  a  bonus  for  the  priv¬ 
ilege  of  leasing  the  land.  The  high 
bidder  must  deposit  with  the  manager  on 
the  day  of  sale  a  certified  check  or  cash, 
for  one-fifth  of  the  amount  of  his  bid. 
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§  194.21  Right  to  reject  bids.  Thv. 
right  is  reserved  to  reject  any  and  all 
bids;  and  should  a  bid  be  rejected,  the 
deposit  made  by  the  bidder  will  be  re¬ 
turned. 

§  194.22  Action  by  bidder.  The  high 
bidder  will  be  allowed  30  days  from  date 
of  auction,  or,  where  the  sale  is  by  sealed 
bids,  30  days  from  receipt  of  notice  that 
his  bid  has  been  accepted  within  which 

(a)  to  file  in  the  land  office  (1)  a  lease, 
duly  executed  by  him  following  the  form 
prescribed  by  §  194.24;  (2)  evidence  of 
qualifications  as  prescribed  by  §  194.17, 
unless  such  evidence  has  theretofore 
been  filed;  ^3>  the  bond  required  by  sec¬ 
tion  2  (c)  of  the  lease,  which  may  be 
either  a  corporate  surety  bond  or  United 
States  bonds  in  lieu  thereof  pursuant  to 
the  act  of  July  30,  1947  (61  Stat.  646;  6 
U.  S.  C.  15) ;  and  (b)  to  pay  the  re¬ 
mainder  of  the  bonus  bid  by  him  and  the 
annual  rental  for  the  first  year  of  the 
lease.  In  case  of  default,  the  amount 
deposited  by  the  bidder  will  be  forfeited. 

§  194.23  Form  of  lease.  The  lease 
will  be  issued  on  Form  4-126. 

§  194.24  Operations.  Prospecting  and 
mining  operations  under  permits  and 
leases  will  be  governed  by  operating  regu¬ 
lations,  approved  by  the  Secretary.  Be¬ 
fore  beginning  operations  permittees  and 
lessees  should  consult  with  the  district 
mining  supervisor  of  the  Geological  Sur¬ 
vey  for  the  area  in  which  operations  are 
to  be  conducted  and  obtain  from  him 
a  copy  of  the  operating  regulations. 

§  194.25  Limitation  on  holdings,  (a) 
No  person,  association,  or  corporation 
will  be  granted,  either  directly,  or  indi¬ 
rectly,  or  by  approval  of  assignments,  in 
any  one  State,  permits  for  an  area  which 
when  added  to  the  area  already  held 
under  permits  issued  under  the  1927  act 
exceeds  in  the  aggregate  51,200  acres, 
and,  except  as  hereinafter  provided, 
leases  for  an  area  which  when  added  to 
the  area  already  held  under  leases  issued 
under  the  1927  act  exceeds  in  the  aggre¬ 
gate  15,360  acres. 

(b)  Any  person,  association,  or  cor¬ 
poration  holding  acreage  approximating 
15,360  acres  of  Federal  land  in  a  single 
mining  unit  and  refining  development, 
upon  a  showing  that  the  leased  deposits 
extend  into  adjoining  Federal  lands  may, 
upon  application  to  and  approval  of  the 
Secretary,  be  granted  a  lease  for  an  addi¬ 
tional  acreage  of  not  to  exceed  2,560 
acres  if  the  authorized  officer  shall  deter¬ 
mine  that  such  increase  will  result  in 
conservation  of  natural  resources  and 
will  provide  for  the  most  economical  and 
efficient  recovery  as  a  single  unit  of  a 
mineable  deposit  without  waste. 

(c)  The  authorized  officer  may,  upon  a 
finding  that  the  granting  of  such  leases 
would  be  in  the  public  interest,  grant  to 
any  such  lessee,  leases  for  additional 
acreage  not  to  exceed  10,240  acres  in  all 
as  a  separate  mining  unit,  and  may  in¬ 
clude  in  such  additional  leases  a  provi¬ 
sion  requiring  the  construction  of 
additional  refining  facilities. 

§  194.26  Assignments  of  leases  and 
permits;  subleases.  Leases  may  be  as¬ 
signed  or  subleased  and  permits  may  be 
assigned  or  transferred  in  whole  or  in 
part  to  qualified  persons  or  corporations 


upon  first  obtaining  consent  of  the  au¬ 
thorized  officer.  Assignments,  subleases, 
or  transfers  of  permits  and  leases, 
whether  by  direct  assignment,  operating 
agreement,  working  or  royalty  interest, 
or  otherwise,  when  submitted,  must  be 
filed  in  triplicate  within  90  days  from 
the  date  of  execution  and  must  contain 
all  of  the  terms  and  conditions  agreed 
upon  by  the  parties  thereto.  If  the  con¬ 
sideration  expressed  in  the  agreement 
fails  to  describe  the  true  consideration, 
an  accompanying  statement  must  be 
submitted  setting  forth  the  considera¬ 
tion  in  full.  The  statement  will  be 
treated  as  confidential  and  not  for  pub¬ 
lic  inspection.2 

§  194.27  Overriding  royalties.  (a) 
An  overriding  royalty  interest  may  be 
created  by  assignment  or  otherwise:  Pro¬ 
vided,  however.  That  if  the  total  of  the 
overriding  royalty  interests  at  any  time 
exceeds  one  percent  of  the  gross  value  of 
the  output  at  the  point  of  shipment  to 
market,  they  shall  be  subject  to  reduc¬ 
tion  or  suspension  by  the  Secretary  to  a 
total  of  not  less  than  one  percent  of  such 
gross  value,  whenever,  in  the  interest  of 
conservation,  it  appears  necessary  to  do 
so  (1)  in  order  to  prevent  premature 
abandonment,  or  (2)  in  order  to  make 
passible  the  economic  mining  of  mar¬ 
ginal  or  low  grade  deposits  on  the  leased 
lands  or  any  part  thereof.  Where  there 
is  more  than  one  overriding  royalty  in¬ 
terest  any  such  suspension  or  reduction 
shall  be  applied  to  the  respective  inter¬ 
ests  in  the  manner  agreed  upon  by  the 
holders  thereof  or  in  the  absence  of  such 
agreement  in  the  inverse  order  of  the 
dates  of  creation  of  such  interests. 

(b)  Any  assignment,  sublease,  or  other 
transfer  or  agreement  which  creates  an 
overriding  royalty  interest  shall  not  be 
approved  unless  the  owner  of  that  inter¬ 
est  files  his  agreement  in  writing  that 
such  interest  is  subject  to  suspension  or 
reduction  as  provided  in  paragraph  (a) 
of  this  section.  No  overriding  royalties 
shall  be  paid  at  a  rate  in  excess  of  the 
rate  to  which  they  have  been  so  reduced 
until  otherwise  authorized  by  the  Secre¬ 
tary. 

APPLICATIONS  AND  CLAIMS  EXCEPTED  FROM 

OPERATION  OF  ACT  OF  FEBRUARY  7,1927 

§  194.28  Completion  of  pending  ap¬ 
plications  and  prior  claims.  By  section 
6  of  the  act  of  February  7,  1927  (44  Stat. 
1058;  30  U.  S.  C.  286)  the  act  of  October 
2,  1917  (40  Stat.  297),  is  repealed,  with 
provision  that  the  repeal  shall  not  affect 
pending  applications  for  permits  or  leases 
filed  prior  to  January  1,  1926,  or  valid 
claims  existing  at  the  passage  of  the  act 
and  thereafter  maintained  in  compliance 
with  the  law  under  which  initiated,  which 
claims  may  be  perfected  under  such  law, 
including  discovery. 

As  to  potassium  mining  claims,  only 
those  claims  may  be  patented  which  were 
initiated  prior  to  and  were  valid  existing 
claims  on  October  2, 1917,  and  have  since 
been  duly  maintained  as  such. 


*  18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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Authority:  §§  195.1  to  195.30  Issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189. 

Cross  References:  For  Forest  Service,  land 
uses,  see  36  CFR  Part  251.  For  Geological 
Survey,  see  30  CFR  Chapter  II.  For  opera¬ 
tion  and  safety  regulations  of  the  Geological 
Survey,  see  30  CFR  Part  231.  For  surveys, 
generally,  see  Part  280  of  this  chapter. 

SODIUM  PROSPECTING  PERMITS 

§  195.1  Statutory  authority.  The  act 
of  Congress  approved  February  25,  1920 
(41  Stat.  437), 'as  amended  by  the  act 
approved  December  11,  1928  (45  Stat. 
1019;  30  U.  S.  C.  261,  262),  authorizes  the 
Secretary  of  the  Interior,  under  such 
rules  and  regulations  as  he  may  prescribe, 
to  issue  prospecting  permits,  for  a  period 


1  On  July  28,  1933,  the  Secretary  of  the 
Interior  approved  the  following  recommenda¬ 
tion  of  the  Director  of  the  Geological  Survey, 
which  recommendation  was  concurred  in  by 
the  Commissioner  of  the  General  Land  Office: 

“By  reason  of  the  Intimate  association  of 
potassium  and  sodium  compounds  in  deposits 
containing  these  substances  all  lands  with¬ 
drawn,  classified,  or  reported  as  valuable  for 
potassium  are  hereby  reported  as  actually  or 
prospectively  valuable  for  sodium.  Moreover, 
in  order  to  facilitate  the  more  orderly  ad¬ 
ministration  of  lands  of  the  United  States 
containing  deposits  of  potassium  and/or 
sodium.  I  recommend  that,  within  the  mean¬ 
ing  of  the  act  of  March  4,  1933  (47  Stat.  1570; 
30  U.  S.  C.  124),  all  lands  heretofore  with¬ 
drawn,  classified,  or  reported  as  valuable  for 
potassium  be  considered,  in  the  administra¬ 
tion  of  the  public  land  laws,  as  withdrawn, 
classified,  or  reported  as  valuable  for  sodium 
also,  and  that  all  applications  to  locate,  select, 
enter,  or  purchase  such  lands,  and  any 
patents  Issued  therefor,  be  made  subject  to  a 
reservation  In  the  United  States  of  potassium 
and  sodium  deposits.” 
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not  to  exceed  2  years,  for  the  exploration 
of  the  land  described  therein  for  sodium 
in  any  of  the  forms  named  in  said  act. 

§  195.2  Qualifications  of  applicants . 
(a)  Permits  may  be  issued  to  (1)  citizens 
of  the  United  States,  (2)  an  association 
of  such  citizens,  (3 )  or  a  corporation  or¬ 
ganized  under  the  laws  of  any  State  or 
Territory  thereof. 

(b)  In  accordance  with  the  provisions 
of  section  27  of  the  act  of  February  25, 
1920,  as  amended  by  the  act  of  April  30, 
126  (44  Stat.  373;  30  U.  S.  C.  184),  and 
acts  supplemental  thereto,  every  appli¬ 
cant  for  sodium  permit,  or  lease  must 
show  that,  with  the  area  applied  for,  his 
or  its  interest  or  interests  in  such  per¬ 
mits,  leases  and  other  applications  there¬ 
for,  directly  and  indirectly,  will  not  ex¬ 
ceed  in  the  aggregate  5,120  acres  in  any 
one  State.* 

§  195.3  Lands  to  which  applicable. 
The  permit  thus  issued  may  include  not 
more  than  2,560  acres  of  public  lands  of 
the  United  States  in  reasonably  compact 
form,  by  legal  subdivisions  if  surveyed; 
if  unsurveyed,  by  metes-and-bounds  de¬ 
scription. 

§  195.4  Rights  under  permit.  The 
permit  will  confer  upon  the  recipient  the 
exclusive  right  to  prospect  for  chlorides, 
sulphates,  carbonates,  borates,  silicates, 
or  nitrates  of  sodium  on  the  lands  em¬ 
braced  therein.  In  the  exercise  of  this 
right  the  permittee  shall  be  authorized 
to  remove  from  the  premises  only  such 
mater5  rl  as  may  be  necessary  to  experi¬ 
mental  work  and  the  demonstration  of 
the  existence  of  such  deposits  or  any  of 
them  in  commercial  quantities. 

§  195.5  Reward  for  discovery.  If  the 
permittee  within  the  2  years  specified 
shall  discover  valuable  deposits  of  one  or 
more  of  the  forms  of  sodium  as  described 
in  said  act  within  the  area  covered  by 
his  permit,  such  discovery  shall  entitle 
him  to  a  lease  of  any  or  all  of  the  land 
embraced  in  the  permit  containing  such 
deposits  and  chiefly  valuable  therefor, 
the  area  to  be  taken  in  compact  form. 
The  discovery  of  a  valuable  deposit  of 
sodium  under  this  permit  shall  be  con¬ 
strued  as  the  discovery  of  a  deposit  which 
yields  commercial  sodium  in  commercial 
quantities. 

§  195.6  Camp  sites  in  addition  to  land 
in  permit.  In  addition  to  land  embraced 
in  the  permit  the  authorized  officer  may, 
in  his  discretion,  issue  to  the  permittee, 
during  the  life  of  the  permit,  the  exclu¬ 
sive  right  to  use  a  tract  of  unoccupied, 
nonmineral  public  land,  not  exceeding  40 
acres  in  area,  for  purposes  connected 
with  and  necessary  to  the  development  of 
the  deposits  covered  by  the  permit,  sub¬ 
ject  to  the  payment  of  an  annual  rental 
of  not  less  than  25  cents  per  acre. 

§  195.7  Form  and  contents  of  applica¬ 
tion.'  (a)  Applications  shall  be  filed  in 
the  proper  land  office  in  the  State  or 


’See  62  Stat.  291;  30  U.  S.  C.  184. 

’  18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
otates  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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Territory,  or  for  lands  in  a  State  in  which 
there  is  no  land  office,  shall  be  filed  with 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25,  D.  C.,  except  that  applications 
for  lands  in  North  or  South  Dakota  shall 
be  filed  in  the  land  office  at  Billings, 
Montana;  applications  for  lands  in  Ne¬ 
braska  or  Kansas  shall  be  filed  in  the 
land  office  at  Cheyenne,  Wyoming;  and 
for  lands  in  Oklahoma  in  the  land  office 
at  Santa  Fe,  New  Mexico.  No  specific 
form  of  application  is  required,  but  it 
should  cover,  in  substance,  the  following 
points,  namely: 

(1)  Applicant’s  name  and  address. 

(2)  Qualifications  of  petitioner  to  take 
a  lease  under  the  act  including  (i)  state¬ 
ment  of  his  interests,  direct  or  indirect, 
in  other  sodium  leases,  permits  or  appli¬ 
cations  therefor  on  public  lands  in  the 
State  in  which  the  permit  is  desired, 
identifying  the  same  by  land  office  and 
serial  number,  and  (ii)  proof  of  citizen¬ 
ship — in  the  case  of  an  individual,  by  a 
statement  as  to  whether  native-born  or 
naturalized  and,  if  naturalized,  date  of 
naturalization,  court  in  which  natural¬ 
ized  and  number  of  certificate,  if  known; 
if  a  woman  whether  she  is  married  or 
single,  and  if  married,  the  date  of  her 
marriage  and  citizenship  of  her  hus¬ 
band.  Corporations  are  required  to  file 
a  certified  copy  of  their  articles  of  in¬ 
corporation,  a  showing  as  to  residence 
and  citizenship  of  the  stockholders  and 
if  any  stock  is  held  by  aliens  a  showing 
to  the  extent  reasonably  ascertainable, 
of  the  name,  country  to  which  each  such 
alien  owes  allegiance,  and  amount  of 
stock  held  by  each. 

(3)  A  statement  of  all  holdings  by  the 
applicant  of  permits  and  leases  under  the 
sodium  provisions  of  the  act  of  February 
25, 1920,  and  pending  applications  there¬ 
for  and  interests,  directly  or  indirectly, 
held  in  such  permits  and  leases. 

<4)  Description  of  the  land  for  which 
the  permit  is  desired,  by  legal  subdivi¬ 
sions,  if  surveyed,  and  by  metes  and 
bounds,  if  unsurveyed,  in  which  latter 
case,  if  deemed  necessary,  a  survey  suffi¬ 
cient  more  fully  to  identify  and  segre¬ 
gate  the  land  may  be  required  before  the 
permit  is  granted;  also  a  statement 
whether  the  land  is  vacant  and  un¬ 
claimed. 

( 5 )  Reasons  why  the  land  is  believed  to 
offer  a  favorable  field  for  prospecting. 

(6)  Proposed  method  of  conducting 
exploratory  operations,  amount  of  cap¬ 
ital  available  for  such  operations,  and 
the  diligence  with  which  such  explora¬ 
tions  will  be  prosecuted. 

(7)  Statement  of  the  applicant’s  ex¬ 
perience  in  operations  of  this  nature,  to¬ 
gether  with  references  as  to  his  charac¬ 
ter,  reputation,  and  business  standing. 

(b)  The  application  must  be  signed  by 
the  applicant  or  his  attorney  in  fact,  and 
if  executed  by  an  attorney  in  fact  must 
be  accompanied  by  the  power  of  attor¬ 
ney  and  the  applicant’s  own  statement 
as  to  his  citizenship  and  acreage  hold¬ 
ings.  Applications  on  behalf  of  a  cor¬ 
poration  must  be  accompanied  by  proof 
of  the  signing  officer’s  authority  to  exe¬ 
cute  the  instrument  and  must  have  the 
corporate  seal  affixed  thereto. 

§  195.8  Issuance  of  permit  On  the 
receipt  of  the  application,  if  found  in 
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compliance  with  the  terms  of  the  act,  a 
permit  will  issue. 

§  195.9  Bonds,  (a)  Where  an  appli¬ 
cation  includes  reserved  deposits  in  lands 
theretofore  entered  or  patented  with  a 
reservation  of  sodium  to  the  United 
States,  pursuant  to  the  act  of  July  17, 
1914  (38  Stat.  509;  30  U.  S.  C.  121-123) ,  or 
where  the  lands  constitute  a  portion  of  a 
reclamation  project,  the  applicant  will  be 
required  prior  to  issuance  of  the  permit 
to  furnish  a  bond  with  qualified  corporate 
surety  in  the  sum  of  $1,000,  or  such  other 
amount  as  may  be  fixed,  conditioned 
against  damage  to  the  crops  and  im¬ 
provements  of  the  surface  owner,  or 
damage  to  the  reclamation  project  or 
water  supply  thereof. 

(b)  A  bond  with  qualified  corporate 
surety  in  the  sum  of  $1,000,  or  such  other 
amount  as  may  be  fixed,  conditioned 
against  failure  of  the  permittee  to  comply 
with  the  provisions  of  paragraph  5  of  the 
permit  (§  195.10),  may  be  required  either 
before  or  after  the  permit  is  issued,  where 
the  conditions  are  such  as  to  warrant 
requiring  such  bond. 

§  195.10  Form  of  permit.  The  permit 
will  be  issued  on  Form  4-466. 

§  195.11  Expiration  of  sodium  pros¬ 
pecting  permits.  Permits  to  prospect  for 
sodium  under  the  act  of  February  25, 
1920,  are  issued  for  terms  of  2  years  with¬ 
out  provision  for  extensions  of  time.  If 
application  for  lease,  based  on  claim  of 
discovery  within  the  2-year  period,  is  not 
filed,  the  permit  expires  by  limitation 
fixed  by  both  the  law  and  the  terms  of  the 
permit,  and  is  no  longer  a  bar  to  the 
allowance  of  other  filings  for  the  land 
which  it  embraced.  No  formal  action  to 
terminate  the  permit  is  necessary  or  will 
ordinarily  be  taken. 

SODIUM  LEASES 

§  195.12  Statutory  authority.  Sec¬ 
tion  24,  as  amended  by  the  act  of  Decem¬ 
ber  11,  1928  (45  Stat.  1019;  30  U.  S.  C.  261, 
262),  authorizes  the  Secretary  of  the 
Interior  to  lease  public  lands  containing 
valuable  deposits  of  chlorides,  sulphates, 
carbonates,  borates,  silicates,  or  nitrates 
of  sodium. 

§  195.13  Qualifications  of  applicants. 
Applications  for  leases  in  the  form  pro¬ 
vided  may  be  filed  in  the  proper  land 
office  as  prescribed  in  §  195.7  by  citizens 
of  the  United  States,  associations  of 
such  citizens,  or  corporations  organized 
under  the  laws  of  any  State  or  Territory 
thereof;  the  qualifications  of  the  appli¬ 
cant  in  this  respect  to  be  fully  covered  by 
the  application. 

§  195.14  Area  and  descriptions. 
Leases  are  authorized  by  the  terms  of  the 
act  for  an  area  not  exceeding  2,560  acres, 
but  will  be  granted  for  such  area  as  may 
be  shown  to  the  satisfaction  of  the  au¬ 
thorized  officer  to  contain  valuable  de¬ 
posits  of  sodium,  and  will  be  limited  to 
lands  reasonably  compact  in  form  and 
described  by  legal  subdivisions  of  the 
public  land  surveys,  if  surveyed,  or  if 
unsurveyed,  by  survey  made  at  the  ex¬ 
pense  of  the  applicant  if  the  application 
for  lease  is  otherwise  found  satisfactory. 

1195.15  Notice  of  lease  offer,  (a)  The 
manager  will  publish  notice  of  the  offer 
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of  the  lands  or  deposits  for  lease  for  a 
period  of  30  days  in  a  newspaper  of  gen¬ 
eral  circulation  in  the  county  in  which 
the  lands  or  deposits  are  situated.  Such 
notice  shall  state  the  place  where  and  the 
date  and  the  hour  on  which  bids  will 
be  received,  and  shall  describe  the  land, 
the  amount  of  royalty  and  rental  to  be 
charged,  the  minimum  investment  re¬ 
quired,  and  whether  the  sale  of  lease  will 
be  made  by  sealed  bids  or  public  auc¬ 
tion  at  the  time  fixed  to  the  qualified 
bidder  offering  the  highest  bonus  for 
the  privilege  of  leasing  the  lands  or 
deposits  on  the  terms  therein  set  forth. 
A  copy  of  the  notice  will  also  be  posted  in 
the  district  land  office  during  the  period 
of  publication  thereof.  Publication  of 
the  offer  will  be  at  the  expense  of  the 
Government. 

(b)  All  bidders  at  any  public  sale  of 
leases  are  warned  against  committing  any 
act  by  intimidation,  combination,  or  un¬ 
fair  management,  to  hinder  or  prevent 
bidding  thereat,  in  violation  of  18  U.  S.  C. 
1860. 

§  195.16  Auction  of  lease.  Where  the 
lease  is  to  be  sold  at  public  auction  the 
manager,  at  the  time  fixed  in  the  notice, 
will  offer  the  land  or  deposits  for  lease  in 
that  manner  at  his  office  on  the  terms 
and  conditions  fixed  in  the  notice  to  the 
qualified  bidder  of  the  highest  amount 
offered  as  a  bonus  for  the  privilege  of 
leasing  the  land.  The  high  bidder  must 
deposit  with  the  manager  on  the  day  of 
sale  a  certified  check  or  cash,  for  one- 
fifth  of  the  amount  of  his  bid. 

§  195.17  Right  to  reject  bids.  The 
right  is  reserved  to  reject  any  and  all 
bids;  and  should  a  bid  be  rejected,  the 
deposit  made  by  the  bidder  will  be  re¬ 
turned. 

§  195.18  Action  by  bidder.  The  high 
bidder  will  be  allowed  30  days  from  date 
of  auction  or,  where  sealed  bids  have  been 
submitted,  30  days  from  receipt  of  notice 
that  his  bid  has  been  accepted  within 
which  to  file  in  the  land  office  (a)  a  lease, 
duly  executed  by  him  in  the  form  herein 
prescribed:  (b)  evidence  of  qualifications 
as  prescribed  by  §  195.24,  unless  such 
evidence  has  theretofore  been  filed;  (c) 
the  bond  required  by  section  2  (b)  of  the 
lease,  or  United  States  bonds  in  lieu 
thereof  under  the  act  of  February  24, 
1919  (40  Stat.  1148;  6  U.  S.  C.  15) ;  and  to 
pay  the  remainder  of  the  bonus  bid  by 
him  and  the  annual  rental  for  the  first 
year  of  the  lease,  together  with  the  re¬ 
quired  filing  fee  of  $2,  for  each  160  acres 
of  land,  or  fraction  thereof,  but  in  no 
case  less  than  $10.  In  case  of  default, 
the  amount  deposited  by  the  bidder  will 
be  forfeited,  and  disposed  of  as  other 
receipts  under  this  act. 

§195.19  Operations.  Prospecting  and 
mining  operations  under  permits  and 
leases  will  be  governed  by  operating  regu¬ 
lations,  approved  by  the  Secretary  of  the 
Interior.  Administration  of  the  oper¬ 
ating  regulations  and  supervision  of 
operations  on  permits  and  leases  will  be 
under  the  direction  of  the  Geological 
Survey.  Before  beginning  operations 
permittees  and  lessees  should  consult 
with  the  mining  supervisor  of  the  Geo¬ 
logical  Survey  for  the  area  in  which 
operations  are  to  be  conducted  and  obtain 


from  him  a  copy  of  the  operating 
regulations. 

§  195.20  Royalty  and  rentals,  (a)  The 
rate  of  royalty  will  be  fixed  prior  to  the 
issuance  of  the  lease,  but  in  no  case  can 
the  royalty  rate  be  less  than  2  percent 
of  the  quantity  or  gross  value  of  the 
output  of  the  sodium  compounds  and 
other  related  products,  at  the  point  of 
shipment  to  market. 

(b)  The  rentals  fixed  by  the  act  are 
to  be  paid  annually  in  advance — 25  cents 
per*  acre  or  fraction  of  an  acre  for  the 
first  calendar  year  or  fraction  thereof, 
50  cents  per  acre  for  the  second,  third, 
fourth,  and  fifth  years,  respectively,  and 
$1  per  acre  for  each  year  thereafter, 
such  rental  for  any  year  being  credited 
against  royalties  accruing  for  that  year. 

§  195.21  Form  and  contents  of  appli¬ 
cation?  (a)  Applications  for  leases 
should  be  filed  in  the  proper  land  office, 
as  prescribed  in  §  195.7.  No  specific 
form  of  application  is  required,  and  no 
blanks  will  be  furnished,  but  it  should 
cover  in  substance  the  following  points; 

(1)  Applicant’s  name  and  address. 

(2)  Qualifications  of  petitioner  to  take 
a  lease  under  the  act  including:  (i) 
Statement  of  his  interests,  direct  or  in¬ 
direct,  in  other  sodium  leases,  permits 
or  applications  therefor  on  public  lands 
in  the  State  in  which  the  lease  is  de¬ 
sired,  identifying  the  same  by  land  of¬ 
fice  and  serial  number,  and  (ii)  proof 
of  citizenship — in  the  case  of  an  indi¬ 
vidual  by  a  statement  as  to  whether 
native-born  or  naturalized  and,  if  natu¬ 
ralized,  date  of  naturalization,  court  in 
which  naturalized  and  number  of  cer¬ 
tificate,  if  known;  if  a  woman  whether 
she  is  married  or  single,  and  if  married, 
the  date  of  her  marriage  and  citizenship 
of  her  husband.  Corporations  are  re¬ 
quired  to  file  a  certified  copy  of  their 
articles  of  incorporation,  a  showing  as 
to  residence  and  citizenship  of  the  stock¬ 
holders  and  if  any  stock  is  held  by  aliens 
a  showing  to  the  extent  reasonably  as¬ 
certainable  of  the  name,  country  to 
which  each  such  alien  owes  allegiance 

.  and  amount  of  stock  held  by  each. 

(3)  A  statement  of  all  holdings  by  the 
applicant  of  permits  and  leases  under  the 
sodium  provisions  of  this  act,  pending  ap¬ 
plications  therefor,  and  interests  directly 
or  indirectly  held  in  such  permits  and 
leases. 

(4)  Description  of  land  for  which  the 
lease  is  desired,  by  legal  subdivisions  if 
surveyed,  and  by  metes  and  bounds  if 
unsurveyed,  in  which  latter  case  the  de¬ 
scription  should  be  connected  to  some 
corner  of  the  public-land  surveys  where 
practicable,  or  to  some  permanent  land¬ 
mark.  If  the  land  is  unsurveyed,  the 
applicant,  after  he  has  been  awarded 
the  right  to  a  lease,  but  before  the  issu¬ 
ance  thereof,  will  be  required  to  deposit 
with  the  district  cadastral  engineer  of 
the  public  survey  office  of  the  district  in 
which  the  land  is  located  the  estimated 
cost  of  making  a  survey  of  the  lands,  any 
balance  remaining  after  the  work  is  com¬ 
pleted  to  be  returned.  This  survey  will 
be  an  extension  of  the  public-land  sur¬ 
veys  over  the  tract  applied  for,  the  leased 
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land  to  be  conformed  to  legal  subdivisions 
of  such  survey  when  made. 

(5)  Evidence  that  the  land  is  valuable 
for  its  sodium  content,  except  so  much 
thereof  as  is  necessary  for  the  extraction 
and  reduction  of  the  leased  minerals,  with 
a  statement  as  accurate  as  may  be  of  the 
character  and  extent  and  mode  of  oc¬ 
currence  of  the  sodium  deposits  in  the 
lands  applied  for. 

(6)  Proposed  method,  so  far  as  deter¬ 
mined,  as  to  the  process  of  mining  and 
reduction  to  be  adopted,  the  diligence 
with  which  such  operations  will  be  car¬ 
ried  on,  and  the  contemplated  investment 
in  reduction  works  and  development,  and 
the  capital  available  therefor. 

(b)  The  application  must  be  signed  by 
the  applicant  or  his  attorney  in  fact, 
and  if  executed  by  an  attorney  in  fact 
must  be  accompanied  by  the  power  of 
attorney  and  the  applicant’s  own  state¬ 
ment  as  to  his  citizenship  and  acreage 
holdings.  Applications  on  behalf  of  a 
corporation  must  be  accompanied  by 
proof  of  the  signing  officer’s  authority  to 
execute  the  instrument  and  must  have 
the  corporate  seal  affixed  thereto. 

§  195.22  Form  of  lease.  The  form  of 
lease  will  be  substantially  the  same  as 
that  set  forth  in  52  L.  D.  658-662. 

CAMP  SITES  AND  REFINING  WORKS  WITH 
SODIUM  PERMITS  AND  LEASES 

§  195.23  Statutory  authority.  Sec¬ 
tion  25  of  the  act  of  February  25,  1920 
<4r  Stat.  447;  30  U.  S.  C.  263),  provides 
that  in  addition  to  areas  which  may  be 
included  in  prospecting  permits  or  leases, 
the  Secretary  of  the  Interior,  in  his  dis¬ 
cretion,  may  grant  to  a  permittee  or 
lessee  of  lands  containing  sodium  de¬ 
posits,  and  subject  to  the  payment  of 
an  annual  rental  of  not  less  than  25  cents 
per  acre,  the  exclusive  right  to  use  during 
the  life  of  the  permit  or  lease,  a  tract  of 
unoccupied  nonmineral  public  land,  not 
exceeding  40  acres  in  area  for  camp  sites, 
refining  works,  and  other  purposes  con¬ 
nected  with  and  necessary  to  the  proper 
development  and  use  of  the  deposits  cov¬ 
ered  by  the  permit  or  lease. 

§  195.24  Applications.  Application 
may  be  made  by  the  permittee  or  lessee 
identifying  by  serial  number  his  permit 
or  lease,  setting  forth  in  detail  the  spe¬ 
cific  reasons  why  it  is  necessary  for  the 
applicant  to  have  the  use  of  an  additional 
tract  of  land  for  a  camp  site,  refining 
works,  or  other  purposes,  connected  with 
and  necessary  to  the  proper  development 
and  use  of  the  deposits  covered  by  the 
permit  or  lease. 

§  195.25  Description  of  land  in  ap- 
plication.  The  application  should  con¬ 
tain  a  description  of  the  lands  by  legal 
subdivisions,  if  surveyed,  or,  if  not  sur¬ 
veyed,  by  the  approximate  description 
thereof  as  it  will  appear  when  surveyed, 
for  which  the  right  of  use  is  desired,  to¬ 
gether  with  a  statement  of  the  particular 
reasons  why  it  is  especially  adapted 
thereto,  either  in  point  of  location,  to¬ 
pography,  or  otherwise,  and  that  it  is 
unoccupied,  nonmineral  land. 

§  195.26  Use  permits.  Use  permits 
granted  under  this  part  will  be  for  inde¬ 
terminate  periods,  dependent  in  that  re¬ 
spect  upon  the  existence  of  the  permit  or 
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lease  made  the  basis  of  the  right  au¬ 
thorized  by  section  25;  upon  the  termi¬ 
nation  of  such  permit  or  lease  all  rights 
secured  hereby  will  also  cease  and  termi¬ 
nate,  and  such  condition  shall  be 
expressly  recognized  and  stated  in  the 
application. 

1 1S5.27  Form,  of  application.*  No 
blank  forms  of  application  will  be  fur¬ 
nished  to  applicants,  but  they  will  be 
guided  by  §§  195.23-195.29  as  to  the 
essential  requirements  of  the  applica¬ 
tion. 

§  195.28  Rental.  The  rental  of  not  less 
than  25  cents  per  acre  must  be  paid  the 
manager  of  the  proper  land  office  as  soon 
as  applicant  is  notified  of  the  allowance 
of  the  permit,  and  a  like  sum  each  year 
thereafter  in  advance. 

§  195.29  Form  of  use  permit.  The 
form  of  use  permit  will  be  substantially 
the  same  as  that  set  forth  in  52  L.  D.  663. 

SODIUM  CLAIMS  EXCEPTED  FROM  OPERATION 
OF  MINERAL  LEASING  ACT 

§  195.30  Claims  initiated  prior  to  Feb¬ 
ruary  25,  1920.  Section  37  of  the  act 
of  February  25,  1920  (41  Stat.  451;  30 
U.  S.  C.  193)  provides  that  thereafter  the 
deposits  of  coal,  phosphate,  sodium,  oil, 
oil  shale,  and  gas  referred  to  and  de¬ 
scribed  in  the  act  may  be  disposed  of 
only  in  the  manner  provided  by  the  act, 
“except  as  to  valid  claims  existent  at 
date  of  passage  of  this  act,  and  there¬ 
after  maintained  in  compliance  with  the 
laws  under  which  initiated,  which  claims 
may  be  perfected  under  said  laws,  in¬ 
cluding  discovery.”  As  to  sodium  claims, 
those  claims  initiated  under  the  pre¬ 
existing  law  may  go  to  patent  which,  at 
the  date  of  the  act,  were,  valid  mining 
locations,  duly  made  and  maintained  as 
such  on  lands  subject  to  such  location  at 
the  date  initiated. 

Part  196 — Phosphate  Leases  and  Use 
Permits 

phosphate  leases 
8ec. 

196.1  Statutory  authority. 

196.2  Size  of  leasehold  and  limitation  of 

acreage  holdings. 

196  3  Qualifications  of  applicants. 

196.4  Minimum  expenditure  and  lease 

bond. 

196.5  Minimum  production. 

196.6  Lessee’s  petition  for  change  In  mini¬ 

mum  production. 

196.7  Application  for  lease. 

196.8  Noncompetitive  application;  publi¬ 

cation;  protests. 

196.9  Issuance  of  noncompetitive  lease. 

196.10  Offer  of  lands  or  deposits  for  lease  by 

competitive  bidding. 

196.11  Notice  of  lease  offer. 

196.12  Action  by  successful  bidder. 

196.13  Assignments  of  leases;  subleases. 

196.14  Readjustment  of  terms  and  condi¬ 

tions  at  end  of  twenty-year  periods. 

196.15  Relinquishment  of  lease. 

196.16  Cancellation  of  lease. 

196.17  Use  of  silica,  limestone  or  other  rock. 

196.18  Use  permits  for  additional  lands. 

'  18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
®ny  department  or  agency  of  the  United 
states  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
Matter  within  its  Jurisdiction. 


Sec. 

196.19  Claims  Initiated  prior  to  February 

25,  1920. 

196.20  Limitation  on  overriding  royalties. 

Authority:  §§  196.1  to  196.20  Issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189.  Interpret 
or  apply  secs.  9-12,  41  Stat.  440,  441;  30  U.  S.  C. 
211-214. 

§  196.1  Statutory  authority.  Sections 
9  to  12,  inclusive,  of  the  act  approved 
February  25,  1920  (41  Stat.  440;  441;  30 
U.  S.  C.  211-214),  as  amended,  author¬ 
izes  the  Secretary  of  the  Interior  to  lease 
any  phosphate  deposits  of  the  United 
States  and  lands  belonging  to  the  United 
States  containing  deposits  of  phosphates 
and  associated  or  related  minerals,  here¬ 
inafter  called  ‘‘leased  deposits.”  Invi¬ 
tations  to  bid  for  such  leases  will  be  made 
in  accordance  with  the  procedure  herein¬ 
after  set  forth.  Leases  will  be  issued  on 
Form  4-1110  for  periods  of  twenty  years 
and  so  long  thereafter  as  the  lessee  com¬ 
plies  with  the  terms  and  conditions  of 
the  lease  and  upon  the  further  condi¬ 
tion  that  at  the  end  of  each  20  year 
period  such  reasonable  readjustment  may 
be  made  of  the  terms  and  conditions 
thereof  as  may  be  prescribed  by  the  Sec¬ 
retary  of  the  Interior  unless  otherwise 
provided  by  law  at  the  expiration  of  such 
periods. 

§  196.2  Size  of  leasehold  and  limita¬ 
tion  of  acreage  holdings,  (a)  Except 
where  the  rule  of  approximation  applies, 
a  lease  may  not  include  over  2,560  acres 
in  reasonably  compact  form.  Each  lease 
shall  describe  the  land  involved  by  legal 
subdivisions  of  the  public  land  surveys. 
No  person,  association  or  corporation, 
may  hold  at  any  one  time,  either  directly 
or  indirectly,  leases  that  exceed  in  the 
aggregate  5,120  acres  in  any  one  State, 
or  10,240  acres  in  the  United  States. 

(b)  A  lessee,  upon  a  showing  that  the 
leased  deposits  extend  into  adjoining 
Federal  lands  may,  upon  application  to 
be  filed  in  the  Land  Office,  be  granted, 
subject  to  the  acreage  limitation  under 
paragraph  (a)  of  this  section,  a  lease 
for  additional  acreage,  if  the  Manager, 
after  consultation  with  the  Mining 
Supervisor,  shall  determine  that  the 
increased  acreage  will  result  in  conser¬ 
vation  of  natural  resources  and  will  pro¬ 
vide  for  the  most  economical  and 
efficient  recovery  of  a  minable  deposit 
without  waste.  In  applying  this  para¬ 
graph,  fringe  acreage  in  an  area  not  of 
interest  to  more  than  one  operator,  and 
lacking  sufficient  reserves  of  phosphate 
deposits  to  warrant  independent  de¬ 
velopment,  may  be  leased  noncompeti- 
tively  either  by  separate  lease  or  by 
adding  to  an  existing  leasehold  (within 
the  aggregate  limitation  of  2,560  acres), 
subject  to  a  bonus  of  not  less  than  $1.00 
an  acre,  a  minimum  royalty,  and  such 
other  terms  and  conditions  as  may  be 
determined  at  the  time  the  lease  offer  is 
made.  If.  however,  the  fringe  acreage 
has  sufficient  reserves  to  warrant  inde¬ 
pendent  development,  or,  if,  following 
appropriate  inquiry  of  operators  in  the 
area  and  consultation  with  the  Mining 
Supervisor,  the  Manager  determines 
that  there  is  competitive  interest  there¬ 
in,  the  lands  will  be  offered  competitively 
under  §  196.11. 


§  196.3  Qualifications  of  applicants. 
Leases  may  be  issued  to  (a)  citizens  of 
the  United  States,  (b)  associations  of  cit¬ 
izens,  and  (c)  corporations  organized 
under  the  laws  of  the  United  States  or  of 
any  State  or  Territory  thereof. 

§  196.4  Minimum  expenditure  and 
lease  bond,  (a)  An  actual  bona  fide 
expenditure  for  prospecting,  where 
necessary,  and  mine  operations,  develop¬ 
ment,  or  improvement  purposes  of  the 
amount  determined  by  the  authorized 
officer  will  be  a  condition  in  each  lease  as 
to  the  minimum  basis  on  whioh  it  will 
be  granted,  with  the  requirement  that 
not  less  than  one-third  of  such  ex¬ 
penditure  shall  be  made  during  the  first 
year,  and  a  like  amount  each  year  for 
the  two  succeeding  years,  the  expendi¬ 
ture  during  any  one  year  over  such  pro¬ 
portionate  amount  for  that  year  to  be 
credited  on  the  expenditure  required  for 
the  ensuing  year  or  years.  Except  as  to 
the  sums  required  to  be  expended  for 
prospecting  on  the  leased  land,  the  mini¬ 
mum  expenditure  requirement  may  be 
met,  when  so  authorized  in  the  lease,  by 
expenditures  made  or  to  be  made  off  the 
leased  land  but  for  its  benefit. 

(b)  A  bond,  in  such  sum  as  may  be 
fixed  in  the  notice  of  leasing  but  in  no 
event  less  than  $5,000,  executed  by  the 
lessee  with  approved  corporate  surety  on 
Form  4-1113  or  the  lessee’s  personal  bond 
on  Form  4-1114,  conditioned  upon  com¬ 
pliance  with  the  terms  of  the  lease  will 
be  required.  Personal  bonds  must  be 
accompanied  by  a  deposit  of  negotiable 
Federal  securities  in  a  sum  equal  at  their 
par  value  to  the  amount  of  the  bond. 

§  196.5  Minimum  production.  Each 
lease  will  contain  appropriate  conditions 
fixing  a  minimum  annual  production  of 
the  leased  deposits  beginning  with  the 
fourth  year  from  date  thereof  or  pay¬ 
ment  of  a  minimum  royalty  in  lieu 
thereof,  except  when  production  is  in¬ 
terrupted  by  strikes,  the  elements,  cas¬ 
ualties  not  attributable  to  the  lessee,  or 
upon  a  satisfactory  showing  that  market 
conditions  are  such  that  the  lessee  can¬ 
not  operate  except  at  a  loss.  When  au¬ 
thorized  in  the  lease  the  minimum  pro¬ 
duction  requirements  may  be  satisfied  by 
production  from  other  properties  con¬ 
trolled  by  the  lessee  and  constituting  a 
necessary  reserve  so  located  as  to  be  a 
part  of  a  successful  unit  operation. 

§  196.6  Lessee’s  petition  for  change  in 
minimum  production.  The  lessee  may 
request  at  any  time  prior  to  the  end  of 
the  thirtieth  lease  month,  that  the  Secre¬ 
tary  reduce  the  amount  of  the  minimum 
production  specified  in  the  lease  upon 
the  basis  of  the  showing  submitted  by 
the  lessee.  The  petition  must  be  filed  in 
duplicate  with  the  office  from  which  his 
lease  was  delivered.  It  should  give, 
among  other  relevant  information,  (a) 
his  estimate  of  tonnage  of  mineral  phos¬ 
phate  rock  and  associated  or  related 
minerals  in  the  leased  land,  (b)  all 
available  information  as  to  the  grade 
thereof,  (c)  his  plan  of  operation  for 
the  property  and  adjacent  property  to 
be  worked  therewith,  (d)  a  general  state¬ 
ment  of  the  method  or  methods  which 
he  Intends  to  use  in  mining  and  proces- 
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ing  of  the  phosphate  rock  and  associated 
or  related  minerals,  (e)  the  estimated 
rate  of  Its  extraction  and  (f)  possible 
absorption  in  the  markets.  Within  six 
months  after  receipt  of  this  information 
the  authorized  officer,  after  considering 
what  would  be  a  reasonable  period  with¬ 
in  which  to  mine  the  leased  deposits  tak¬ 
ing  into  account,  where  material,  the 
lessee's  mining  operations  on  adjacent 
phosphate  land  owned  or  controlled  by 
him,  will  determine  whether  the  mini¬ 
mum  production  requirement  in  the  lease 
shall  be  changed  to  a  lesser  figure  than 
the  amount  then  provided. 

§  19G.7  Application  for  lease}  Appli¬ 
cations  shall  be  filed  in  the  proper  land 
office  in  the  State  or  Territory,  or  for 
lands  in  a  State  in  which  there  is  no  land 
office,  shall  be  filed  with  the  Bureau  of 
Land  Management,  Washington  25,  D.  C., 
except  the  applications  for  lands  in 
North  or  South  Dakota  shall  be  filed  in 
the  land  office  at  Billings,  Montana;  ap¬ 
plications  for  lands  in  Nebraska  or  Kan¬ 
sas,  shall  be  filed  in  the  land  office  at 
Cheyenne,  Wyoming;  and  for  lands  in 
Oklahoma,  in  the  land  office  at  Santa  Fe, 
New  Mexico.  The  application,  if  for  a 
noncompetitive  lease,  must  be  accom¬ 
panied  by  the  first  year’s  rental  of  twen¬ 
ty-five  cents  per  acre  for  each  acre  of 
land  included  in  the  lease  application. 
No  specific  form  is  required  but  the 
application  should  cover  the  following 
points: 

(a)  Applicant’s  name  and  address. 

(b)  A  statement  of  his  interests,  di¬ 
rect  or  indirect,  whether  as  a  member 
of  an  association  or  stockholder  in  a 
corporation,  or  otherwise  in  other  phos¬ 
phate  leases  or  applications  therefor  on 
public  lands,  identifying  the  same  by 
land  office  and  serial  number  together 
with  the  total  amount  of  acreage  so  held 
both  in  the  State  in  which  the  lease  is 
desired  and  in  the  United  States,  and  a 
statement  that  such  holdings  under  said 
act  within  the  State  in  which  the  land 
is  situated,  together  with  the  lands  ap¬ 
plied  for,  do  not  exceed  in  the  aggregate 
5,120  acres  and  a  like  statement  with  re¬ 
spect  to  the  maximum  allowable  area  of 
10,240  acres  in  the  United  States. 

(c)  Proof  of  citizenship;  in  the  case 
of  an  individual,  by  a  statement  as  to 
whether  native-born  or  naturalized  and, 
if  naturalized,  date  of  naturalization, 
court  in  which  naturalized,  and  number 
of  certificate,  if  known;  if  a  woman, 
whether  she  is  married  or  single,  and  if 
married,  the  date  of  her  marriage  and 
citizenship  of  her  husband.  Associa¬ 
tions  are  required  to  file  a  certified  copy 
of  their  articles  of  association  and  the 
same  showing  as  to  the  citizenship  and 
holdings  of  their  members  as  required 
of  an  individual  and  specified  herein.  A 
corporation  is  required  to  file  a  certified 
copy  of  its  articles  of  incorporation  and 
it  must  furnish  a  statement  showing  the 
percentage  of  each  class  of  its  stock,  and 
the  percentage  of  all  of  its  stock,  which 
is  owned  or  controlled  by  or  on  behalf  of 


1 18  TJ.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


persons  whom  the  corporation  knows  to 
be  or  who  the  corporation  has  reason  to 
believe  are  aliens,  or  who  have  addresses 
outside  of  the  United  States,  indicating 
which  classes  of  stock  have  voting  rights. 

If  more  than  10  percent  of  the  voting 
stock,  or  of  all  of  the  stock,  is  owned  or 
controlled  by  or  on  behalf  of  such  per¬ 
sons,  the  corporation  must  give  their 
names  and  addresses,  the  amount  and 
class  of  stock  held  by  each,  and,  to  the 
extent  known  to  the  corporation  or  which 
can  be  reasonably  ascertained  by  it,  the 
facts  as  to  the  citizenship  of  each  such 
person.  If  any  appreciable  percentage  of 
the  stock  of  the  corporation  is  held  by 
aliens  of  the  excepted  class,  its  applica¬ 
tion  will  be  denied.  If  20  percent  or  more 
of  the  stock  of  any  class  is  owned  or  con¬ 
trolled  by  or  on  behalf  of  any  one  stock¬ 
holder,  a  separate  showing  of  his  citizen¬ 
ship  and  holdings  must  be  furnished. 

(d)  Description  of  the  land  for  which 
lease  is  desired,  by  legal  subdivisions  or, 
if  unsurveyed,  by  metes  and  bounds,  con¬ 
nected  with  a  corner  of  the  public  survey 
by  course  and  distance,  and,  where  pos¬ 
sible,  description  of  the  land  by  the  ap¬ 
proximate  subdivisions  of  the  future 
survey. 

(e)  To  the  extent  such  information 
is  known  to  the  applicant,  a  description 
of  the  phosphate  and  associated  or  re¬ 
lated  mineral  deposits  in  the  land  based 
upon  such  actual  examination  as  can  be 
effected  without  an  injury  to  the  land 
or  deposits  (such  examination  shall  not 
be  deemed  a  trespass) ,  giving  nature  and 
extent  of  the  deposits;  an  outline  in  gen¬ 
eral  terms  of  the  proposed  method  of 
mining  and  processing  the  same;  the  pro¬ 
posed  investment  in  mining  operations 
thereon,  and  processing  facilities  there¬ 
for. 

(f)  Each  applicant  must  show  in  suf¬ 
ficient  detail  that: 

(1)  The  amount  of  phosphate  lands. 
Federal  and  non-Federal,  held  by  him, 
together  with  the  lands  described  in  the 
application  are  necessary  for  his  pro¬ 
posed  development  plan. 

(2)  He  intends  to  explore,  mine  and 
develop  the  property  in  good  faith; 

(3)  He  is  financially  and  otherwise 
able  to  comply  with  the  minimum  ex¬ 
penditure  requirements  for  exploration, 
mining  and  development  of  the  property; 
and 

(4)  His  proposed  operation  of  the 
property  will  be  in  accordance  with  good 
conservation  practice  and  this  additional 
development  is  needed  in  order  to  supply 
an  existing  demand  which  cannot  other¬ 
wise  be  reasonably  met. 

(g)  The  applications  must  be  signed 
by  the  applicant  or  his  attorney-in-fact, 
and  if  executed  by  an  attorney-in-fact 
must  be  accompanied  by  the  power  of  at¬ 
torney  and  the  applicant’s  own  statement 
as  to  his  citizenship  and  acreage  hold¬ 
ings.  Application  on  behalf  of  a  cor¬ 
poration  must  be  accompanied  by  proof 
cf  the  signing  officer’s  authority  to  exe¬ 
cute  the  instrument  and  must  have  the 
corporate  seal  affixed  thereto. 

(h)  And  in  addition,  in  the  case  of 
noncompetitive  lease  applications,  the 
extent  to  which  further  prospecting  is 
necessary  before  development  can  rea¬ 
sonably  be  undertaken  and  the  general 
exploration  program  which  will  be  un¬ 


dertaken,  the  estimated  expenditure  un¬ 
der  such  exploration  program,  and  the 
maximum  period  of  time  required  for 
its  completion,  not  to  exceed  three  years. 

§  196.8  Noncompetitive  application; 
publication;  protests,  (a)  If,  upon  an 
examination  of  the  first  application  filed 
to  lease  the  lands  noncompetitively,  and 
such  additional  information  as  the  ap¬ 
plicant  may  be  required  to  submit,  in 
support  of  it,  and  upon  the  report  of  the 
Geological  Survey  as  to  the  need  for  fur¬ 
ther  exploration  and  any  other  technical 
matters  submitted  to  it,  the  Secretary 
determines  that  the  applicant  is  quali¬ 
fied,  and  that  the  lands  or  deposits  con¬ 
stitute  an  acceptable  leasing  unit  and 
are  subject  to  phosphate  lease  and  that 
further  exploration  is  necessary  before 
development  could  reasonably  be  under¬ 
taken,  the  applicant,  as  a  condition 
precedent  to  the  issuance  of  the  lease, 
will  be  required  to  publish,  at  his  own 
expense,  once  a  week  for  four  consecu¬ 
tive  weeks  in  a  designated  newspaper 
of  general  circulation  in  the  county  or 
counties  in  which  the  land  is  situated,  a 
notice,  specified  by  the  Secretary,  con¬ 
taining  the  terms  upon  which  the  lease 
will  be  issued  to  the  applicant  in  the 
absence  of  a  protest  deemed  valid  by  the 
Secretary.  The  applicant  will  be  re¬ 
quired  to  commence  publication  within 
30  days  after  service  of  the  decision  upon 
him  unless  he  requests  reconsideration 
of  the  decision  within  that  time. 

(b)  The  notice  shall  describe  the  land, 
specify  the  rental  and  rate  of  royalty  to 
be  paid  under  the  lease,  state  the  mini¬ 
mum  expenditure  and  minimum  produc¬ 
tion  requirements,  together  with  a  gen¬ 
eral  statement  as  to  the  exploration 
program  required  by  the  Secretary  to  be 
undertaken  by  the  applicant  after  lease 
issuance  to  ascertain  that  development  is 
feasible  under  the  lease.  The  notice 
shall  also  state  (1)  that  the  minimum 
production  requirement  will  not  be  re¬ 
duced  or  waived  at  the  lessee’s  request 
except  as  provided  in  §  196.5,  196.6, 
191.25  or  191.26,  and  (2)  that  the  lease 
will  be  canceled  if  apart  from  or  in  ad¬ 
dition  to  any  other  grounds  that  may 
exist  therefor,  production,  or  the  con¬ 
struction  of  production  facilities,  includ¬ 
ing  processing  plants,  is  not  commenced 
by  the  beginning  of  the  fourth  year  of  the 
lease.  A  copy  of  the  notice  will  be  posted 
in  the  land  office  after  receipt  by  the 
manager. 

(c)  A  valid  protest  may  be  based  upon 
(1)  a  prior  equitable  claim,  including  a 
mining  location,  or  (2)  the  fact  that 
there  is  sufficient  interest  by  qualified 
applicants  to  justify  offer  of  lease  by 
competitive  bidding.  A  protest  based 
upon  the  second  ground  must  be  accom¬ 
panied  by  the  payment  of  the  first  year’s 
rental  of  25tf  per  acre  for  the  land,  to¬ 
gether  with  a  showing  that  the  protestant 
has  the  qualifications  of  an  applicant 
under  §  196.7.  In  addition,  there  must 
be  set  forth  in  the  protest  an  offer  to 
reimburse  the  applicant  in  whole,  or 
ratably  with  other  similar  protestants, 
for  the  cost  of  publishing  the  notice  of 
the  application.  Decisions  on  protests 
will  be  made  within  30  days  after  the 
applicant  has  submitted  proper  proof  of 
publication.  No  application  will  be  re- 
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jected  on  the  second  ground  unless  proof 
is  filed  that,  when  directed  by  the  au¬ 
thorized  officer,  payment  of  the  advertis¬ 
ing  cost  has  been  made  or  a  satisfactory 
tender  is  being  made  and  is  still  being 
kept  open.  If  the  protest  is  rejected  or 
if  the  protestant  is  not  the  successful 
bidder  when  a  sale  is  held,  his  rental 
payment  will  be  returned  to  him. 

(d>  If  the  authorized  officer  decides 
after  the  receipt  of  an  application  or 
after  proof  of  advertising  has  been  sub¬ 
mitted  that  the  land  is  not  available  for 
leasing  or  that  the  applicant  is  not  en¬ 
titled  to  a  lease  or  that  the  land  should 
be  offered  for  competitive  bidding,  the 
rental  payment  will  be  returned  to  the 
applicant  and  his  application  for  a  non¬ 
competitive  lease  rejected. 

§  196.9  Issuance  of  noncompetitive 
lease.  The  applicant  should  file  with 
the  land  office,  within  30  days  after 
publication  has  been  completed,  proof 
thereof,  together  with  a  lease  duly  exe¬ 
cuted  by  him  on  Form  4-4110  and  the 
bond  required  by  §196.4  (b).  In  the 
absence  of  protest  or  of  a  protest  deemed 
valid  and  if  all  else  is  regular,  the  lease 
will  be  issued  and  dated  as  of  the  first 
day  of  the  month  following  its  issuance, 
unless  the  applicant  requests  that  it  be 
dated  as  of  the  first  day  of  the  month  of 
issuance.  If  the  land  is  unsurveyed,  the 
lessee  need  not  deposit  the  executed  lease 
and  bond  until  the  land  has  been  sur¬ 
veyed  and  the  plat  of  such  survey  ac¬ 
cepted  and  officially  filed.  A  survey  will 
be  made  at  the  expense  of  the  Govern¬ 
ment.  If  the  applicant  has  not  reported 
compliance  with  the  requirements  of  the 
decision  issued  under  §  196.8,  within  120 
days  of  its  receipt  by  him,  the  annual 
rental  deposited  by  the  applicant  will  be 
covered  into  the  Treasury  and  the  appli¬ 
cant  advised  that  the  case  has  been 
closed. 

§  196.10  Offer  of  lands  or  deposits  for 
lease  by  competitive  bidding.  If  the  au¬ 
thorized  officer,  upon  the  report  of  the 
Geological  Survey,  with  respect  to  an 
application  for  lease  or  otherwise,  as  to 
the  need  for  further  exploration,  roy¬ 
alty  rates,  minimum  expenditure  and 
production  requirements  and  any  other 
technical  matters  submitted  to  it,  deter¬ 
mine  that  specific  lands  or  deposits  which 
constitute  an  acceptable  leasing  unit  are 
subject  to  phosphate  lease  without  the 
need  of  further  exploration  before  devel¬ 
opment  could  reasonably  be  undertaken, 
the  offer  of  lease  will  be  made  on  the 
terms  and  conditions  to  be  specified  in 
the  notice  of  sale  to  the  qualified  person 
who  offers  the  highest  bonus  by  competi¬ 
tive  bids  either  at  public  auction  or  by 
sealed  bids  as  provided  in  the  notice  of 
sale. 

§  196.11  Notice  of  lease  offer,  (a) 

II  Notice  under  the  preceding  section,  of 
the  offer  of  the  lands  or  deposits  for  lease 
will  be  given  by  publication  once  a  week 
lor  four  consecutive  weeks,  or  for  such 
other  period  as  may  be  deemed  advisable, 
m  a  newspaper  of  general  circulation  in 
me  county  in  which  the  lands  or  deposits 
are  situated,  and  in  such  other  publica¬ 
tions  as  may  be  authorized.  The  notice 
will  be  published  at  the  expense  of  the 
Government.  A  copy  of  the  notice  will 


be  posted  in  the  proper  land  office 
during  the  period  of  publication.  This 
notice  will  state  the  place  and  time  of 
sale,  the  description  of  the  land  and 
where  a  detailed  statement  of  the  terms 
and  conditions  of  the  lease  offer  may  be 
obtained.  The  detailed  statement  of 
terms  and  conditions  will  provide  (1) 
that  the  minimum  production  require¬ 
ment  will  not  be  reduced  or  waived  at  the 
lessee’s  request  except  as  provided  in 
§§  195.5,  196.6,  and  191.25,  or  §  191.26  of 
this  chapter,  or  upon  a  satisfactory 
showing  that  market  conditions  are 
such  that  the  lessee  cannot  operate 
except  at  a  loss;  (2)  that  the  lease  will 
be  canceled  if  production,  or  the  con¬ 
struction  of  production  facilities,  includ¬ 
ing  processing  plants,  is  not  commenced 
by  the  beginning  of  the  fourth  year  of 
the  lease;  and  (3)  the  manner  in  which 
bids  may  be  submitted,  information  as  to 
rental,  royalty,  minimum  production, 
minimum  investment  and  all  other  terms 
and  conditions  of  the  sale. 

(b)  The  right  is  reserved  in  the  public 
interest,  to  reject  any  and  all  bids;  and 
should  a  bid  be  rejected,  the  deposit 
made  by  the  bidder  will  be  returned.  All 
bidders  at  any  public  sale  of  leases  are 
warned  against  committing  any  act  by 
intimidation,  combination,  or  unfair 
management,  to  hinder  or  prevent  bid¬ 
ding  thereon,  in  violation  of  18  U.  S.  C. 
1860. 

§  196.12  Action  by  successful  bidder. 
The  successful  bidder  at  a  sale  by  public 
auction  must  deposit  with  the  manager 
of  the  land  office  or  other  officer 
conducting  the  sale  on  the  day  of  sale, 
and  each  bidder,  if  the  sale  is  by  sealed 
bids,  must  submit  with  his  bid  the  fol¬ 
lowing:  Certified  check,  money  order,  or 
cash,  for  one-fifth  of  the  amount  bid  by 
him;  evidence  of  qualifications  as  pre¬ 
scribed  in  §§  196.7  (b),  (c>,  (g)  and  (h), 
if  a  current  showing  in  that  regard  has 
not  been  filed.  If  the  land  is  surveyed, 
the  successful  bidder  will  be  allowed  30 
days  from  date  of  auction  or  where 
sealed  bids  are  submitted,  30  days  from 
receipt  of  notice  that  his  bid  has  been 
accepted  within  which  (a)  to  file  in  the 
proper  land  office  a  lease,  duly  executed 
by  him,  in  quintuplicate,  on  Form  4-1110 
and  the  bond  required  by  §  196.4  (b) ; 
and  (b)  to  pay  the  remainder  of  the 
bonus  bid  by  him  and  the  annual  rental 
for  the  first  year  of  the  lease.  The  lease 
will  be  dated  as  of  the  first  day  of  the 
month  following  its  issuance  unless  the 
successful  bidder  requests  that  it  be 
dated  as  of  the  first  day  of  the  month 
of  issuance.  If  the  land  is  unsurveyed, 
the  successful  bidder  will  not  be  required 
to  comply  with  requirements  (a)  and  (b) 
in  this  section  until  the  land  has  been 
surveyed  and  the  plat  of  such  survey 
accepted  and  officially  filed.  The  survey 
will  be  made  at  the  expense  of  the  Gov¬ 
ernment.  If  the  bidder  fails  to  comply 
after  due  service  of  notice,  that  portion 
of  his  deposit  representing  the  minimum 
required  to  be  deposited  with  the  bid 
shall  be  held  as  liquidated  damages  and 
disposed  of  as  other  receipts  under  the 
Mineral  Leasing  Act. 

§  196.13  Assignments  of  leases;  sub¬ 
leases.  (a)  Leases  may  be  assigned  or 
subleased  in  whole  or  in  part  to  any  per¬ 


son  or  corporation  qualified  to  hold  such 
leases.  All  instruments  of  transfer  of  a 
lease  or  of  an  interest  therein  including 
assignments  of  record  title,  subleases, 
operating  agreements  and  working  or 
royalty  interests,  must  be  filed  for  ap¬ 
proval  within  90  days  from  the  date  of 
final  execution  and  must  contain  evi¬ 
dence  of  the  qualifications  of  the  assignee 
or  transferee,  consisting  of  the  same 
showing  required  of  a  lease  applicant  by 
§  196.7  (b),  (c),  (f),  and  (g).  If  the  in¬ 
struments  fail  to  describe  the  true  con¬ 
sideration  therefor,  a  statement  must 
be  submitted  showing  the  consideration 
in  full.  The  statement  will  be  treated  as 
confidential  and  not  for  public  inspection. 

If  a  bond  is  necessary  it  must  be  fur¬ 
nished.  Assignments  of  record  title  in¬ 
terests,  including  operating  agreements, 
must  be  filed  in  triplicate.  A  single  exe¬ 
cuted  copy  of  all  other  instruments  of 
transfer  is  sufficient.  An  assignment  of 
such  leases  shall  take  effect  the  first  day 
of  the  month  following  its  final  approval 
by  the  Bureau  of  Land  Management,  or 
if  the  assignee  requests,  the  first  day 
of  the  month  of  the  approval. 

(b)  The  assignor  or  sublessor  and  his 
surety  will  continue  to  be  responsible  for 
the  performance  of  any  obligation  under 
the  lease  until  the  effective  date  of  the 
approval  of  the  assignment  of  sublease. 

If  the  assignment  or  sublease  is  not  ap¬ 
proved,  their  obligations  to  the  United 
States  shall  continue  as  though  no  such 
assignment  or  sublease  had  been  filed 
for  approval.  After  approval  the  as¬ 
signee  or  sublessee  and  his  surety  will  be 
responsible  for  the  performance  of  all 
lease  obligations  notwithstanding  any 
term  in  the  assignment  or  sublease  to 
the  contrary. 

(c)  The  lease  account  must  be  in  good 
standing  before  approval  of  an  assign¬ 
ment  will  be  given. 

§  196.14  Readjustment  of  terms  and 
conditions  at  end  of  twenty-year  periods. 
The  terms  and  conditions  of  a  lease  may 
be  readjusted  at  the  end  of  each  twenty- 
year  period  succeeding  the  date  of  the 
lease.  Prior  to  the  expiration  of  that 
period,  the  lessee  will  be  advised  of  the 
reasonable  readjustment  of  terms  pro¬ 
posed  or  notified  that  no  readjustment 
is  to  be  made  for  the  next  period.  The 
lessee  may  file  his  consent  to  such  pro¬ 
posed  readjustment  or  inform  the  au¬ 
thorized  officer  as  to  the  terms  which 
are  unsatisfactory.  After  considering 
the  suggestions  of  the  lessee,  the  au¬ 
thorized  officer  shall  make  his  determi¬ 
nation  as  to  the  reasonable  readjustment 
of  terms  to  be  effective  for  the  twenty- 
year  period  under  consideration. 

§  196.15  Relinquishment  of  lease. 
Upon  payment  of  all  rentals,  royalties 
and  other  debts  due  and  payable  to  the 
lessor,  and  upon  payment  of  all  wages 
or  moneys  due  and  payable  to  the  work¬ 
men  employed  by  the  lessee,  the  lessee 
may  surrender  the  entire  lease  at  any 
time  during  the  first  three  years  of  the 
lease.  The  lessee  may  during  the  first 
three  years  of  the  lease,  upon  a  satisfac¬ 
tory  showing  that  the  public  interest  will 
not  be  impaired,  surrender  any  legal 
subdivision  or  subdivisions  of  the  area 
included  within  the  lease.  In  no  case 
will  such  lease  be  so  terminated  in  whole 


9032 


RULES  AND  REGULATIONS 


or  in  part  until  and  unless  the  lessee 
shall  have  made  provision  for  the  pres¬ 
ervation  of  any  mines  or  productive 
works  or  permanent  improvements  on 
the  lands  covered  thereby.  The  sur¬ 
render  of  all  or  part  of  a  lease  after  the 
third  year  may  be  permitted  in  the  dis¬ 
cretion  of  the  authorized  officer  and  only 
if  the  conditions  specified  in  this  section 
have  been  satisfied.  A  surrender  must 
be  by  a  relinquishment  filed,  in  triplicate, 
in  the  proper  land  office.  A  relinquish¬ 
ment  upon  its  approval  shall  take  effect 
as  of  the  date  it  is  filed. 

§  196  16  Cancellation  of  lease.  If  the 
lessee  shall  fail  to  comply  with  the  pro¬ 
visions  of  the  act,  or  of  the  general 
regulations  promulgated  and  in  force  at 
the  date  of  the  lease,  or  at  the  effective 
date  of  any  readjustment  of  the  terms 
and  conditions  thereof  under  §  196.14, 
or  make  default  in  the  performance  or 
observance  of  any  of  the  terms,  cove¬ 
nants,  and  stipulations  of  the  lease  and 
such  default  shall  continue  for  30  days 
after  service  of  written  notice  thereof 
by  the  lessor,  then  the  lessor  may  in¬ 
stitute  appropriate  proceedings  in  a 
court  of  competent  jurisdiction  for  the 
forfeiture  and  cancellation  of  the  lease 
as  provided  in  section  31  of  the  act:  Pro¬ 
vided,  That,  as  to  any  default  occurring 
under  a  lease  issued  noncompetitively  not 
corrected  prior  to  the  commencement  of 
production,  the  authorized  officer  may 
cancel  such  lease  without  institution  of 
such  court  proceedings.  A  waiver  of 
any  particular  cause  of  forfeiture  shall 
not  prevent  the  cancellation  and  forfei¬ 
ture  of  the  lease  for  any  other  cause  or 
forfeiture,  or  for  the  same  cause  oc¬ 
curring  at  any  other  time. 

§  196.17  Use  of  silica,  limestone  or 
other  rock.  Any  lease  to  develop  and 
extract  phosphates,  phosphate  rock,  and 
associated  or  related  minerals  under  the 
provisions  of  the  act  shall  provide  that 
the  lessee  may  use  so  much  of  any  de¬ 
posit  of  silica  or  limestone  or  other  rock 
situated  on  any  public  lands  embraced 
in  the  lease  as  may  be  utilized  in  the 
processing  or  refining  of  the  leased  de¬ 
posits  or  deposits  from  other  lands  upon 
payments  of  such  royalty  as  may  be  de¬ 
termined  by  the  authorized  officer, 
which  royalty  may  be  stated  in  the  lease 
when  issued,  or,  may  be  provided  for  by 
an  attachment  to  the  lease  to  be  duly 
executed  by  the  lessor  and  the  lessee. 

§  196.18  Use  permits  for  additional 
lands,  (a)  A  lessee  may  be  granted  a 
right  to  use  the  surface  of  not  exceeding 
80  acres  of  unappropriated  and  unen¬ 
tered  public  land  not  included  within  the 
boundaries  of  a  national  forest  as  may 
be  necessary  for  the  proper  extraction, 
treatment,  or  removal  of  the  leased  de¬ 
posits.  The  annual  charge  for  the  use 
of  such  land  will  be  not  less  than  $1.00 
per  acre  or  fraction  thereof. 

(b)  Applications  for  permits  for  such 
additional  land  shall  be  filed  in  the  office 
specified  in  §  196.7.  Such  applications 
must  set  forth  the  specific  reasons  why 
the  additional  land  is  necessary  to  the 
lessee  for  the  use  named,  describe  the 
land  desired  in  accordance  with  §  196.7 
(d),  and  also  set  forth  the  reasons  why 
the  land  is  desirable  and  adapted  to  the 


uses  named,  either  in  point  of  location, 
topography,  or  otherwise,  and  that  it  is 
unoccupied  and  unappropriated.  The 
application  must  also  contain  an  agree¬ 
ment  to  pay  the  annual  charge  prescribed 
in  the  permit.  Use  permits  will  be  is¬ 
sued  on  Form  4-1111  dated  as  of  the  first 
day  of  the  month  after  its  issuance  unless 
the  lessee  requests  that  it  be  dated  the 
first  day  of  the  month  of  issuance. 

§  196.19  Claims  initiated  prior  to 
February  25,  1920.  Section  37  of  the  act 
of  February  25,  1920  (41  Stat.  451;  30 
U.  S.  C.  193),  provides  that  thereafter 
the  deposits  of  phosphates  described  in 
the  act  may  be  disposed  of  only  in  the 
manner  provided  by  the  act,  "except  as 
to  valid  claims  existent  at  date  of  pas¬ 
sage  of  this  act,  and  thereafter  main¬ 
tained  in  compliance  with  the  laws  under 
which  initiated,  which  claims  may  be 
perfected  under  said  laws,  including  dis¬ 
covery.”  Those  claims  initiated  under 
the  pre-existing  law  may  go  to  patent 
which,  at  the  date  of  the  act,  were  valid 
mining  locations,  duly  made  and  main¬ 
tained  as  such  on  lands  subject  to  such 
location  at  the  date  initiated. 

§  196.20  Limitation  on  overriding 
royalties.  An  overriding  royalty  inter¬ 
est  shall  not  be  created  by  assignment  or 
otherwise  exceeding  one  per  cent  of  the 
gross  value  of  the  output  at  point  of  ship¬ 
ment  to  market  or  an  overriding  royalty 
interest  which  when  added  to  any  other 
overriding  royalty  interest  exceeds  that 
percentage,  excepting  that  where  an  in¬ 
terest  in  the  leasehold,  or  operating 
agreement  is  assigned,  the  assignor  may 
retain  an  overriding  royalty  interest  in 
excess  of  the  above  limitation  if  he  shows 
to  the  satisfaction  of  the  authorized 
officer  that  he  has  made  substantial  in¬ 
vestments  for  improvements  on  the  land 
covered  by  the  assignment. 

Part  197 — Oil  Shale  Leases  1 

Sec. 

197.1  Statutory  authority. 

197.2  Qualifications  of  applicants. 

197.3  Lands  and  deposits  to  which  ap¬ 

plicable. 

1  Circ.  1220,  June  9,  1930  (53  I.  D.  127), 
contains  the  following  instructions  relative 
to  oil  shale  withdrawal  of  Apr.  15,  1930,  No. 
5327: 

“By  E.  O.  5327,  Apr.  15,  1930,  made  under 
authority  and  pursuant  to  the  provisions  of 
the  act  of  June  25,  1910  (36  Stat.  847),  as 
amended  by  the  act  of  August  24,  1912  (37 
Stat.  497;  43  U.  S.  C.  142) ,  and  subject  to  valid 
existing  rights,  the  deposits  of  oil  shale  and 
lands  containing  such  deposits  owned  by  the 
United  States  were  temporarily  withdrawn 
from  lease  for  other  disposal  and  reserved 
for  the  purposes  of  investigation,  examination 
and  classification. 

“In  order  to  identify  for  administrative 
purposes  the  known  areas  affected  by  the  or¬ 
der,  the  Stecretary  has  approved  maps  pre¬ 
pared  by  the  Geological  Survey  designating 
the  lands  containing  oil  shale  of  recognized 
commercial  importance,  in  Colorado,  Wyo¬ 
ming,  and  Utah.  Copy  of  the  map  showing 
the  designations  is  transmitted  herewith  to 
the  register  of  each  district  in  which  designa¬ 
tions  have  been  made. 

“The  oil  shale  deposits  and  the  lands  so 
designated,  title  to  which  is  in  the  United 
States,  are  by  the  order  withdrawn  from 
lease,  entry,  selection  or  other  form  of  dis- 


Sec. 

197.4  Form  and  contents  of  application. 

197.5  Disposition  of  application. 

197.6  Action  on  application. 

197.7  Form  of  lease. 

197.8  Preferred  right  to  a  lease. 

Authority:  §§  197.1  to  197.8  issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189. 

Cross  References  :  For  Forest  Service,  land 
uses,  see  36  CFR  Part  251.  For  operating  and 
safety  regulations  of  the  Geological  Survey, 
see  30  CFR  Part  231. 

§  197.1  Statutory  authority.  Section 
21  of  the  act  of  Congress  approved  Feb¬ 
ruary  25,  1920  (41  Stat.  445;  30  U.  S.  C. 
241),  authorizes  the  Secretary  of  the 
Interior  to  lease  any  deposits  of  oil  shale 
belonging  to  the  United  States,  and  the 
surface  of  such  lands  as  may  be  neces¬ 
sary  for  the  extraction  and  reduction  of 
the  minerals  leased. 

§  197.2  Qualifications  of  applicants. 
Pursuant  to  section  1  of  the  act  of  Feb¬ 
ruary  25,  1920  (41  Stat.  437;  30  U.  S.  C. 
181)  leases  may  be  made  to  (a)  a  citizen 
of  the  United  States;  (b)  an  association 
of  such  citizens;  (c)  a  corporation  or¬ 
ganized  under  the  laws  of  the  United 
States,  or  of  any  State  or  Territory 
thereof;  or  (d)  a  municipality. 

Cross  Reference:  For  citizenship  in  public 
land  cases,  see  Part  137  of  this  chapter. 

posal,  and  you  will  therefore  reject  all  ap¬ 
plications  for  such  lands,  except  applications 
for  patent  under  the  mining  laws  for  metal¬ 
liferous  mining  claims,  or  applications  under 
other  public  land  laws  which  are  based  on 
claims  to  the  lands  initiated  prior  to  the  date 
of  the  withdrawal. 

“Lands  not  designated  on  the  map  as  oil 
shale,  but  which  are  in  fact  valuable  for 
their  oil  shale  deposits  are  also  withdrawn 
by  said  order.  Affirmative  proof  of  the  non¬ 
oil  shale  character  of  lands  not  designated 
on  the  maps  as  oil  shale,  other  than  the 
regular  non-mineral  affidavit,  will  not  be 
required. 

“However,  if  your  records  show  any  land 
not  designated  on  the  map  to  be  in  fact 
oil  shale  in  character,  you  will  reject  any 
application  therefor.  Any  entry,  filing,  or 
selection  allowed  for  lands  which  are  there¬ 
after,  and  prior  to  patent,  found  to  be  valu¬ 
able  for  oil  shale,  will  be  subject  to  cancella¬ 
tion  by  appropriate  proceedings." 

Circ.  1355,  June  4,  1935  (55  I.  D.  280), 
contains  the  following  instructions  relative 
to  modification  of  oil  shale  withdrawal  of 
Apr.  15,  1930,  by  E.  O.  7038,  May  13,  1935: 

“By  E.  O.  7038,  May  13,  1935,  E.  O.  5327, 
Apr.  15,  1930,  withdrawing  certain  lands  for 
purposes  of  investigation,  examination,  and 
classification,  was  modified  to  extent  of  au¬ 
thorizing  the  Secreary  of  the  Interior  to 
issue  sodium  permits  and  leases  under  the 
general  leasing  act  of  February  25,  1920  (41 
Stat.  437),  as  amended  by  the  act  of  Decem¬ 
ber  11,  1928  (45  Stat.  1019;  30  U.  S.  C.  261, 
262),  for  and  of  any  of  the  lands  withdrawn 
bv  said  order. 

'“Circ.  1220,  June  9,  1930  (53  L.  D.  127),  u 
accordingly  modified  to  conform  to  the  later 
Executive  order  and  you  are  authorized  to 
accept  applications  for  sodium  prospecting 
permits  and  leases  for  lands  withdrawn 
under  E.  O.  5327,  Apr.  15,  1930." 

E.  O.  5327,  Apr.  15,  1930,  was  modified  by 
E.  O.  6016,  Feb.  6,  1933,  so  as  to  authorlw 
oil  and  gas  leases  for  the  withdrawn  lands. 

Since  the  issuance  of  the  foregoing  instruc¬ 
tions,  the  title  “register”  has  been  changed  to 
"manager."  See  item  1  of  Note  following 
table  of  contents  of  chapter.  For  elimination 
of  the  requirement  of  oaths  in  certain  cases, 
see  §  101.21  of  chapter. 
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§  197.3  Lands  and  deposits  to  which 
applicable.  The  lease  may  include  oil 
shale  deposits  and  the  surface  of  so  much 
of  the  land  containing  same,  or  of  land 
adjacent  thereto,  as  may  be  required  for 
the  extraction  and  reduction  of  the 
leased  minerals,  the  aggregate  area  not 
to  exceed  5,120  acres. 

§  197.4  Form  and  contents  of  applica¬ 
tion.1  (a)  Applications  shall  be  filed  in 
the  proper  land  office  in  the  State  or  Ter¬ 
ritory,  or  for  lands  in  a  State  in  which 
there  is  no  land  office  shall  be  filed  with 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25,  D.  C.,  except  the  applications 
for  lands  in  North  or  South  Dakota  shall 
be  filed  in  the  land  office  at  Billings,  Mon¬ 
tana;  applications  for  lands  in  Nebraska 
or  Kansas  shall  be  filed  in  the  land  office 
at  Cheyenne,  Wyoming:  and  for  lands 
in  Oklahoma  in  the  land  office  at  Santa 
Fe,  New  Mexico.  No  specific  form  of 
application  is  required,  and  no  blanks 
will  be  furnished,  but  it  should  cover  in 
substance  the  following  points; 

(1)  Applicant’s  name  and  address. 

(2)  Qualifications  of  petitioner  to  take 
a  lease  under  the  act  including;  State¬ 
ment  of  his  interests,  direct  or  indirect, 
in  other  oil  shale  leases  or  applications 
therefor  on  public  lands  in  the  State  in 
which  the  lease  is  desired,  identifying 
the  same  by  land  office  and  serial  num¬ 
ber,  and  proof  of  citizenship — in  the  case 
of  an  individual,  by  a  statement  as  to 
whether  native-born  or  naturalized  and, 
If  naturalized,  date  of  naturalization, 
court  in  which  naturalized  and  number 
of  certificate  if  known;  if  a  woman, 
whether  she  is  married  or  single,  and, 
if  married,  the  date  of  her  marriage  and 
citizenship  of  her  husband.  Corpora¬ 
tions  are  required  to  file  a  certified  copy 
of  their  articles  of  incorporation,  a  show¬ 
ing  as  to  residence  and  citizenship  of  the 
stockholders,  and  if  any  stock  is  held 
by  aliens,  a  showing,  to  the  extent  rea¬ 
sonably  ascertainable,  of  the  name,  coun¬ 
try  to  which  each  such  alien  owes 
allegiance,  and  amount  of  stock  held  by 
each.  Municipalities  must  submit  evi¬ 
dence  of  the  law  or  charter  and  proce¬ 
dure  taken  by  which  it  became  and 
exists  as  a  body  corporate,  that  the  tak¬ 
ing  of  a  lease  is  authorized  under  such 
law  or  charter,  and  that  the  action  pro¬ 
posed  has  been  duly  authorized  by  the 
governing  body  of  such  municipality. 

(3)  A  statement  that  the  applicant  has 
no  lease  under  the  provisions  of  this  sec¬ 
tion,  nor  any  other  application  for  lease 
thereunder  pending,  and  that  he  does 
not  hold  interests  in  such  leases  or  ap¬ 
plications  which,  with  the  land  applied 
tor,  will  exceed  5,120  acres. 

(4)  Description  of  land  for  which  the 
lease  is  desired,  by  legal  subdivisions  if 
surveyed,  and  by  metes  and  bounds  if  un- 
surveyed,  in  which  latter  case  the  de¬ 
scription  should  be  connected  to  some 
corner  of  the  public  land  surveys  where 
Practicable,  or  to  some  permanent  land¬ 
mark.  if  the  land  is  unsurveyed,  the  ap¬ 
plicant,  after  he  has  been  awarded  the 


1  *8  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
®ay  department  or  agency  of  the  United 
State.;  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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right  to  a  lease,  but  before  the  Issuance 
thereof,  will  be  required  to  deposit  with 
the  district  cadastral  engineer  of  the 
proper  public  survey  office  the  estimated 
cost  of  making  a  survey  of  the  lands,  any 
balance  remaining  after  the  work  is  com¬ 
pleted  to  be  returned.  This  survey  will 
be  an  extension  of  the  public  land  surveys 
over  the  tract  applied  for,  the  leased  land 
to  be  conformed  to  legal  subdivisions  of 
such  survey  when  made. 

(5)  Evidence  that  the  land  is  valuable 
for  its  oil-shale  content,  except  so  much 
thereof  as  is  necessary  for  the  extraction 
and  reduction  of  the  leased  materials, 
with  a  statement  as  accurate  as  may  be  of 
the  character  and  extent  and  mode  of 
occurrence  of  the  oil-shale  deposits  in 
the  lands  applied  for. 

(6)  Proposed  method,  so  far  as  deter¬ 
mined,  as  to  the  process  of  mining  and 
reduction  to  be  adopted,  the  diligence 
with  which  such  operations  will  be  car¬ 
ried  on,  and  the  contemplated  invest¬ 
ment  in  reduction  wrorks  and  develop¬ 
ment,  and  the  capital  available  therefor. 

(7)  The  application  shall  be  accom¬ 
panied  by  a  notice  for  publication,  in 
duplicate,  prepared  for  the  signature  of 
the  manager,  in  substantially  the  follow¬ 
ing  form: 

Serial  No. _ 

United  States  Department  of  the 

Interior, 

Bureau  of  Land  Management 

Land  Office  at _ _ 

. . 19 _ 

notice  of  application  for  oil-shale  lease 

Notice  is  hereby  given  that  in  pursuance 
of  the  Act  of  Congress,  approved  February 


25,  1920, _ whose  post-office  ad¬ 
dress  is _ has  made  application  for  oil- 


shale  lease  covering  the  following  described 
lands: _ _ 

Any  and  all  persons  claiming  adversely  any 
of  the  above-described  lands  are  required  to 
file  their  claims  in  this  office  on  or  before 
_ _  otherwise  their  claims  will  be  disre¬ 
garded  in  the  granting  of  such  lease. 

_ _  Manager. 

(b)  The  application  must  be  signed  by 
the  applicant  or  his  attorney  in  fact,  and 
if  executed  by  an  attorney  in  fact  must 
be  accompanied  by  the  power  of  attorney 
and  the  applicant’s  own  statement  as  to 
his  citizenship  and  acreage  holdings. 
Applications  on  behalf  of  a  corporation 
must  be  accompanied  by  proof  of  the 
signing  officer’s  authority  to  execute  the 
instrument  and  must  have  the  corporate 
seal  affixed  thereto. 

(c)  The  manager  will  fix  the  time 
within  which  adverse  or  conflicting 
claims  may  be  filed  at  not  less  than  30, 
nor  more  than  40  days  from  first  publi¬ 
cation. 

§  197.5  Disposition  of  application. 
(a)  One  copy  of  the  signed  notice  will 
be  delivered  to  the  applicant,  who  will 
cause  the  same  to  be  published  in  a  news¬ 
paper  to  be  designated  by  the  manager, 
of  general  circulation,  and  best  adapted 
to  give  the  widest  publicity,  in  the  county 
where  the  land  is  situated.  If  the  land 
is  in  two  or  more  counties,  notice  must  be 
published  in  each.  Notice  must  also  be 
posted  in  the  land  office  during  the 
period  of  publication. 

§  197.6  Action  on  application.  As  the 
area  and  form  of  lands  leased  hereunder 
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is  entirely  discretionary  with  the  au¬ 
thorized  officer,  if  the  area  applied  for 
is  considered  too  large,  or  the  form 
unsatisfactory,  or  in  case  of  conflicting 
applications,  the  application  may  be  held 
for  rejection,  but  the  applicant  given  an 
opportunity  to  amend  his  application  in 
conformity  with  requirements.  If  the 
right  to  a  lease  be  granted,  the  appli¬ 
cant  will  be  required,  within  30  days 
from  notice,  to  pay  the  rental  of  50  cents 
per  acre  for  the  first  year. 

§  197.7  Form  of  lease.  The  form  of 
lease  will  be  substantially  the  same  as 
that  set  forth  in  47  L.  D.  426-429. 

§  197.8  Preferred  right  to  a  lease,  (a) 
Under  a  proviso  of  section  21  of  the  act 
(41  Stat.  445;  30  U.  S.  C.  241).  a  person 
having  a  valid  claim  to  oil  shale  deposits 
under  existing  law,  prior  to  January  1, 
1919,  shall,  upon  the  relinquishment  of 
such  claim  or  claims,  be  entitled  to  a 
lease  for  not  exceeding  5,120  acres:  Pro¬ 
vided  “That  no  claimant  for  a  lease  who 
has  been  guilty  of  any  fraud,  or  who  had 
knowledge  or  reasonable  ground  to  know 
of  any  fraud,  or  who  has  not  acted  hon¬ 
estly  and  in  good  faith,  shall  be  entitled” 
to  such  lease. 

(b)  The  beneficiaries  of  this  proviso 
are  those  persons  or  their  grantors  who, 
in  the  honest  belief  that  the  mining  laws 
were  applicable  to  oil  shale  deposits, 
have  proceeded  in  absolute  good  faith  to 
make  mineral  locations,  lode  or  placer, 
of  shale  deposits,  and  who  have,  in  all 
respects,  fully  complied  with  the  provi¬ 
sions  and  requirements  of  such  laws, 
including  discovery. 

(c)  The  same  form  of  procedure  in 
making  applications  for  lease  should  be 
followed  as  in  other  cases,  except  that, 
in  addition  to  the  points  referred  to  in 
§  197.4  of  any  ordinary  application,  an 
application  for  a  preference-right  lease 
should  be  accompanied  by  a  full  and  de¬ 
tailed  showing,  duly  corroborated,  of  the 
facts  on  which  the  applicant  claims  a 
preferred  right,  together  with  copies  of 
the  location  notices,  abstracts  of  title, 
and  such  other  evidence  as  may  be 
deemed  necessary  to  establish  the  claim¬ 
ant’s  preferred  right  and  entire  absence 
of  fraud.  Claimants  of  such  preferred 
rights  to  leases  should  present  same 
promptly;  otherwise  the  lands  may  be 
leased  to  others,  in  which  case  any  pref¬ 
erence  rights  under  this  proviso  will  be 
deemed  to  have  lapsed. 


Part  198 — Sulphur  Permits  and  Leases 
sulphur  prospecting  permits  and  leases 

ON  LANDS  IN  LOUISIANA  AND  NEW 
MEXICO 
Sec. 

198.1  Statutory  authority. 

198.2  Governing  regulations;  maximum 

area  for  permit. 

198.3  Royalty  and  rental. 

198.4  Limitation  as  to  holdings. 

198.5  Applications. 

Authority:  §§  198.1  to  198.5  issued  under 
sec.  32.  41  Stat.  450;  30  U.  S.  C.  189. 

Cross  References:  For  Forest  Service,  land 
uses,  see  36  CFR  Part  251.  For  operating  and 
safety  regulations  of  the  Geological  Survey, 
see  30  CFR  Part  231. 

§  198.1  Statutory  authority.  The  act 
approved  April  17,  1926  (44  Stat.  301 ;  30 
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RULES  AND  REGULATIONS 


U.  S.  C.  271-276),  as  amended  by  the  act 
approved  July  16,  1932  (47  Stat.  701;  30 
U.  S.  C.  271,  276)  authorizes  the  Secre¬ 
tary  of  the  Interior  to  grant  prospecting 
permits  and  leases  for  sulphur  lands  be¬ 
longing  to  the  United  States  in  Louisiana 
and  New  Mexico. 

§  198.2  Governing  regulations ;  maxi¬ 
mum  area  for  permit,  (a)  The  similar¬ 
ity  of  the  act  of  April  17,  1926,  to  the 
general  mineral  leasing  act  of  February 
25,  1920  (41  Stat.  437),  is  such  that  the 
regulations  under  said  act  of  February 
25,  1920,  in  this  subchapter,  are  gener¬ 
ally  applicable  and  to  the  extent  that 
they  are  not  inconsistent  with  the  said 
act  of  April  17,  1926,  as  amended,  they 
will  govern  the  procedure  in  applications 
•for  permits  and  leases  under  the  latter 
act. 

(b)  A  sulphur  permit  may,  however, 
be  allowed  for  a  maximum  of  640  acres 
only. 

§  198.3  Royalty  and  rental,  (a)  The 
royalty  in  sulphur  leases  granted  conse¬ 
quent  upon  a  permit  shall  be  5  percent 
of  the  quantity  or  gross  value  of  the 
output  of  sulphur  at  the  point  of  ship¬ 
ment  to  market. 

(b)  An  oil  permittee  who  shall  make 
a  discovery  of  sulphur  in  lands  covered 
by  his  permit  shall  have  the  same  privi¬ 
lege  of  obtaining  a  sulphur  lease  as  is 
given  to  a  sulphur  permittee. 

(c)  All  sulphur  leases  for  lands  known 
to  contain  valuable  deposits  of  sulphur 
and  not  covered  by  permits  or  leases  shall 
be  conditioned  upon  the  payment  by  the 
lessee  of  such  royalty  as  may  be  fixed  in 
the  lease  and  upon  the  payment  in  ad¬ 
vance  of  a  rental  of  50  cents  per  acre 
per  annum,  the  rental  paid  for  any  one 
year  to  be  credited  against  the  royalties 
accruing  for  that  year. 

§  198.4  Limitation  as  to  holdings.  No 
person,  association,  or  corporation  shall 
take  or  hold  more  than  three  sulphur 
permits  or  leases  in  any  one  State  during 
the  life  of  such  permits  or  leases. 

§  198.5  Applications.  Applications 
for  permits  should  be  filed  in  the  land 
office  at  Santa  Fe.  New  Mexico,  for  lands 
in  the  State  of  New  Mexico,  and  in  the 
Bureau  of  Land  Management,  Washing¬ 
ton  25,  D.  C.,  for  lands  in  the  State  of 
Louisiana. 


Fart  199 — Minerals  Subject  to  Lease 
Under  Special  Laws 

Leases  op  Silica  Sands  and  Other  Non- 
Metallic  Minerals  in  Certain  Areas  in 
Nevada 

See. 

199.1  Statutory  authority. 

199.2  Applicability  of  other  regulations. 
199  3  Lands  to  which  applicable. 

199.4  Leasing  units. 

199.5  Acreage  limitation. 

199.6  Royalty  and  rentals. 

199.7  Qualifications  of  applicants. 

199.8  Filing  of  application. 

199  9  Form  and  contents  of  application. 

199  10  Term  of  lease. 

199.11  Bonds. 

199.12  Form  of  lease. 

Leases  op  Sand  and  Gravel  in  Certain  Lands 
Patented  to  the  State  or  Nevada 

199.13  Statutory  authority. 

199.14  Lands  to  which  applicable. 


Sec. 

199.15  Leasing  units. 

199.16  Acreage  limitation. 

199.17  Royalty  and  rentals. 

199.18  Qualifications  of  applicants. 

199.19  Filing  of  application. 

199.20  Form  and  contents  of  application. 

199.21  Term  of  lease. 

199.22  Bonds. 

199.23  Form  of  lease. 

Mineral  Leases  in  Lands  Patented  for  Park 
or  Other  Public  Purposes 

GENERAL  PROVISIONS 

199.40  Statutory  authority. 

199.41  Lands  to  which  applicable. 

199.42  Minerals  to  be  leased. 

199.43  Notice  to  the  owner  of  the  surface. 

199.44  Protection  of  surface. 

199.45  Bonds. 

199.46  Operating  regulations. 

199.47  Existing  regulations  applied  to  leases 

of  oil,  gas,  coal,  potassium,  sodium 
and  phosphate. 

199.48  Form  of  lease. 

minerals  other  than  oil,  gas,  coal, 
potassium,  sodium  and  phosphate 

199.49  Leasing  units. 

199.50  Acreage  limitation. 

199.51  Royalty  and  rentals. 

199.52  Qualifications  of  applicants. 

199.53  Filing  of  application. 

199.54  Form  and  contents  of  application. 

199.55  Term  of  lease. 

199.56  Form  of  lease. 

disposal  of  mineral  resources  on  certain 

NATIONAL  FOREST  LANDS  IN  MINNESOTA 

199.61  Authority. 

199.62  Minerals  to  be  leased. 

199.63  Consent  of  Secretary  of  Agriculture; 

conditions  and  stipulations. 

199.64  Existing  regulations  applicable. 

199.65  Distribution  of  proceeds. 

Leases  of  Silica  Sands  and  Other  Non- 
metallic  Minerals  in  Certain  Areas 
in  Nevada 

Authority  :  §§  199.1  to  199.12  issued  under 
56  Stat.  273. 

§  199.1  Statutory  authority.  The  act 
of  May  9,  1942  (56  Stat.  273) ,  as  amended 
by  the  act  of  October  25,  1949  (63  Stat. 
836),  authorizes  the  Secretary  of  the  In¬ 
terior  to  lease,  under  the  rules  and  regu¬ 
lations  of  the  act  of  February  25,  1920 
(41  Stat.  437),  as  amended,  so  far  as  ap¬ 
plicable,  deposits  of  silica  sand  and 
other  nonmetalliferous  minerals  within 
lands  withdrawn  by  Executive  Order  No. 
5105  of  May  3,  1929. 

§  199.2  Applicability  of  other  regula¬ 
tions.  Deposits  of  oil,  gas,  phosphate, 
coal,  sodium,  and  oil  shale  within  the 
lands  shall  be  subject  to  disposal  pursu¬ 
ant  to  the  applicable  regulations  issued 
under  the  act  of  February  25,  1920  (41 
Stat.  437)  as  amended.  The  regulations 
issued  under  the  act  of  February  27, 
1927  (44  Stat.  1057)  shall  govern  the  dis¬ 
posal  of  potash  deposits.  The  following 
regulations  shall  apply  to  all  other  de¬ 
posits  of  nonmetalliferous  minerals 
within  the  lands. 

§  199.3  Lands  to  which  applicable. 
The  act  applies  to  the  lands  withdrawn 
by  Executive  Order  No.  5105,  which  with¬ 
drew  all  public  lands,  not  theretofore 
withdrawn,  within  the  following  de¬ 
scribed  townships: 

NEVADA 

All  of  Township  15  South,  Ranges  66,  67,  68, 
East,  M.  D.  M. 


All  of  Township  16  South,  Ranges  66,  67  68 
East,  M.  D.  M. 

All  of  Township  17  South,  Ranges  66,  67,  68 
East.  M.  D.  M. 

and  also  a  tract  described  as  follows: 

That  area  of  unsurveyed  land  east  of  Tim¬ 
ber  Mountain  bounded  on  the  north  by  lati¬ 
tude  37!>10'20",  on  the  south  by  latitude 
37°7'46",  and  lying  between  meridians  of 
longitude  116°20T6"  and  116°23'28",  com¬ 
prising  an  area  of  9  square  miles  and  includ¬ 
ing  what  is  known  as  Fortymile  Canyon 
Pueblo. 

§  199.4  Leasing  units.  Leasing  units 
shall  consist  of  legal  subdivisions,  if  the 
lands  are  surveyed,  of  not  more  than  640 
acres  of  public  lands  in  a  reasonably 
compact  form  or,  if  the  lands  are  not 
surveyed,  shall  consist  of  not  more  than 
640  acres  in  square  or  rectangular  form 
with  north  and  south  and  east  and  west 
boundaries,  so  as  to  approximate  legal 
subdivisions,  described  by  metes  and 
bounds  connected  to  a  corner  of  the 
public  land  surveys  by  course  and  dis¬ 
tance. 

§  199.5  *  Acreage  limitation.  Every 
applicant  for  a  lease  hereunder  must 
show  that,  with  the  area  applied  for,  his 
or  its  interest  or  interests  in  such  leases 
and  other  applications  therefor,  directly 
or  indirectly,  will  not  exceed  in  the  ag¬ 
gregate  2,560  acres. 

§  199.6  Royalty  and  rentals,  (a)  The 
rate  of  royalty  will  be  fixed  prior  to  the 
issuance  of  the  lease,  but  in  no  case 
will  the  royalty  rate  be  less  than  two  per 
centum  of  the  quantity  or  gross  value  of 
the  output  of  the  leased  mineral. 

(b)  Rental  for  the  first  year  must  be 
paid  at  the  rate  of  25  cents  per  acre  or 
fraction  thereof  prior  to  issuing  the  lease 
and  thereafter  annually  in  advance  at 
the  rate  of  $1  per  acre  or  fraction  of  an 
acre,  such  rental  to  be  credited  against 
royalties  accruing  for  the  year  for  which 
paid. 

§  199.7  Qualifications  of  applicants. 
Leases  may  be  issued  to  (a)  citizens  of 
the  United  States,  (b)  associations  of 
such  citizens,  or  (c)  corporations  or¬ 
ganized  under  the  laws  of  the  United 
States  or  of  any  State  or  territory 
thereof. 

§  199.8  Filing  of  application .*  Appli¬ 
cation  must  be  accompanied  by  a  filing 
fee  of  $10  and  filed  in  the  proper  land 
office. 

§  199.9  Form  and  contents  of  appli¬ 
cation.  No  specific  form  of  application 
is  required,  but  it  should  cover,  in  sub¬ 
stance,  the  following  points,  namely: 

(a)  Applicant’s  name  and  address. 

(b)  Proof  of  citizenship  of  applicant; 
by  a  statement  of  such  fact  if  native 
born;  or,  if  naturalized,  by  a  statement 
giving  the  date  of  naturalization,  court  in 
which  naturalized,  and  number  of  cer¬ 
tificate  if  known;  if  a  corporation,  by 
certified  copy  of  the  articles  of  incorpora¬ 
tion  thereof,  and  showing  as  to  residence 
and  citizenship  of  its  stockholders. 


» 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious,  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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(c)  A  statement  of  all  holdings  by  the 
applicant  of  leases  under  these  regula¬ 
tions,  pending  applications  therefor  and 
interests,  directly  or  indirectly,  held  in 
such  leases. 

(d)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivisions 
if  surveyed  or,  if  unsurveyed,  by  metes 
and  bounds  and  by  approximate  legal 
subdivisions. 

(e)  Proposed  method  of  conducting 
exploratory  operations,  amount  of  cap¬ 
ital  available  for  such  operations,  and 
the  diligence  with  which  such  explora¬ 
tion  will  be  prosecuted. 

(f)  Statement  of  the  applicant’s  ex¬ 
perience  in  operations  of  this  nature,  to¬ 
gether  with  reference  as  to  his  character, 
reputation,  and  business  experience. 

(g)  The  right  is  reserved  to  offer  the 
lease  by  competitive  bidding  to  the  re¬ 
sponsible  bidder  offering  the  highest  cash 
bonus,  in  which  case  the  filing  of  the 
application  will  not  give  any  priority  to 
the  applicant  if  he  is  not  the  successful 
bidder. 

§  199.10  Term,  of  lease.  Leases  will 
be  issued  for  a  period  of  5  years  sub¬ 
ject  to  renewal  at  the  expiration  thereof 
for  additional  periods  of  5  years  each, 
on  such  reasonable  terms  as  may  be  pre¬ 
scribed  at  the  time  of  such  renewal. 

§  199.11  Bonds.  The  applicant  will  be 
required  prior  to  the  issuance  of  the 
lease  to  furnish  and  maintain  thereafter 
a  bond  with  acceptable  corporate  surety, 
or  two  qualified  individual  sureties,  in 
the  sum  of  $1,000  or  such  other  amount 
as  may  be  fixed,  conditioned  against 
failure  of  the  lessee  to  comply  with  the 
provisions  of  the  lease. 

§  199.12  Form  of  lease.  Leases  issued 
pursuant  to  these  regulations  shall  be 
substantially  in  accordance  with  Form 
No.  4-214. 

Leases  of  Sand  and  Gravel  in  Certain 
Lands  Patented  to  the  State  of 
Nevada 

Authority:  §§  199.13  to  199.23  issued  under 
44  Stat.  708. 

§  199.13  Statutory  authority.  The 
act  of  June  8,  1926  (44  Stat.  708),  au¬ 
thorizes  the  Secretary  of  the  Interior  to 
dispose  of  the  reserved  minerals  in  the 
lands  patented  to  the  State  of  Nevada, 
under  such  conditions  and  under  such 
rules  and  regulations  as  he  may  pre¬ 
scribe,  and  §§  199.13  to  199.23  are  pro¬ 
mulgated  for  the  purpose  of  permitting 
the  disposal  of  valuable  deposits  of  sand 
and  gravel  in  such  lands. 

5 199.14  Lands  to  which  applicable. 
The  act  applies  to  the  lands  patented  to 
the  State  of  Nevada  which  are  described 
in  the  following  schedule. 

Schedule  op  Lands  Patented  to  the  State 
or  Nevada  Under  the  Act  of  June  8,  1920 
(44  Stat.  708) ,  and  Subject  to  Lease  Under 
Circular  No.  1622 

T.  17  N.,  R.  24  E.,  M.  D.  M.,  Nevada, 

Sec.  34,  SEVi; 

Sec.  35,  NW14SW14. 

T-  9  N„  R.  29  E„  M.  D.  M., 

Sec.  5,  lots  1,  2,  3.  4.  5,  6,  SWV4NW&; 

Sec.  8.  lots  1  and  2,  NE^NWVi; 

Sec.  16,  lot  2; 

Sec.  21,  lots  1,  2,  4.  6,  0,  SE'ANWft, 

NEy4sw*4,  swviSEVi: 

No.  248— Part  II - 26 


See  22  lot  1* 

Sec.’  26,'  lots  1,  2,  3,  NW^SWVi,  SE&SWV4: 
Sec.  27,  lots  1,  2,  3,  NWy4NW>/4,  SWy4NE»/4; 
Sec.  35,  lots  1.  2,  3,  4,  SWV4NEV4,  NW&SEft. 
T.  35  N.,  R.  55  E„  M.  D.  M. 

Sec.  36,  all 

T  14  N.,  R.  67  E.,  M.  D.  M 
Sec.  27,  S>4; 

Sec.  28,  Sy2. 

T.  22  S.,  R.  61  E.,  M.  D.  M., 

Sec.  1,  SEy4SEVi; 

Sec.  11,  SE>/4NE%,  E'/aSWy4.  SEy4; 

Sec.  12,  S&NW&,  SWy4,  E’/2; 

Sec.  13,  all. 

T.  21,  S„  R.  62  E.,  M.  D.  M., 

Sec.  19,  SKV4; 

Sec.  20,  sy2Nwy4,  SW%;  , 

Sec.  28,  Ey2NWV4,  NW&SWVi; 

Sec.  29,  Ny2NWy4,  E*/2SEV4; 

Sec.  31,  SE»4SEi4; 

Sec.  32,  sy2; 

Sec.  33,  SWV4,  Ey2. 

T.  22  S..  R.  62  E„  M.  D.  M„ 

Sec.  1,  SWV4SW14; 

sec.  5,  lots  1, 2, 3, 4,  sy2N^,  sy2: 

Sec.  6.  lots  1  and  7,  Sy2NEy4,  SE^, 
Ey2sw>4: 

Sec.  7,  lots  1,  2,  3,  4,  Ey2Wy E>/2; 

Sec.  8,  all; 

Sec.  9,  N V2,  NE,/4SEV4.  Sy2SEV4; 

Sec.  10,  all; 

Sec.  11.  all; 

Sec.  12,  WV4,  Sy,NEV4,  SE^; 

Sec.  13,  all; 

Sec.  14,  all; 

Sec.  15,  all; 

Sec.  16,  all; 

Sec.  17.  all; 

Sec.  18,  lots  1,  2,  3.  4,  E&W^,  Ey2. 

T.  23  S.,  R.  63  E..  M.  D.  M., 

Sec.  11,  wy2; 

Sec.  15,  E'/2; 

Sec.  22,  El/2. 

T.  16.  S..  R.  66  E..  M.  D.  Ki. 

Sec.  25,  N>/2; 

Sec.  26,  Wy2NW»/4,  N\  %SW*/4. 

T.  17  S.,  R.  66  E.,  M.  D.  M„ 

Sec.  1,  lots  1.  2,  3.  4,  Sy2N^,  Sy2; 

Sec.  12,  all; 

Sec.  13,  all; 

Sec.  14,  E>/2; 

Sec.  22,  SEV4; 

Sec.  23,  all; 

Sec.  24.  all; 

Sec.  26,  N»/2; 

Sec.  27,  NEV4. 

T.  4  S.,  R.  67  W.,  M.  D.  M.. 

Sec.  19.  e y2  N w  *4 ,  Wy2NEy4,  SE %  ne y4 . 

T.  17  S..  R.  67  E..  M.  D.  M.. 

Sec.  13,  S»/2; 

Sec.  19,  lots  1,  2,  3.  4,  Ey2WV4,  Efcj, 

Sec.  20,  all; 

Sec.  21,  all; 

Sec.  22,  all; 

Sec.  23,  all; 

Sec.  24,  N»/2 
Sec.  27.  Ny2. 

T.  1  S.,  R.  68  E„  M.  D.  M., 

Sec.  30,  lots  1,  2.  3,  4,  EV2Wy2.  E>/2; 

Sec.  31,  lots  1,  2,  3,  4,  Ey,Wy2,  Ey2. 

T.  2  S.,  R.  68  E„  M.  D.  M„ 

Sec.  6,  lots  1,  2,  3,  4,  5,  SE^NWy;,  Sy2 NE>4. 
T.  5  S„  R.  71  E„  M.  D.  M., 

Sec.  16,  SW^SWft; 

Sec.  17,  Ey2; 

Sec.  21,  NyaNW'A,  SEy4NWt4,  l.E&SWy*. 
swy4NEy4,  wy-SE^,  lots  2,  3. 

containing  25,499.47  acres. 

§  199.15  Leasing  units.  A  leasing 
unit  in  any  case  shall  consist  of  such 
area  of  land  as  shall  be  determined  by 
the  authorized  officer  of  the  Depart¬ 
ment  of  the  Interior  to  constitute  an  eco¬ 
nomic  working  unit  based  upon  the 
quantity  of  sand  and  gravel  in  the  land, 
the  available  market  for  sand  and  gravel 
and  such  other  factors  as  he  may  deter¬ 
mine  to  be  material. 


§  199.16  Acreage  limitation.  In  no 
case  shall  more  than  2,560  acres  be  leased 
to  any  one  person,  association,  or  corpo¬ 
ration.  Every  applicant  for  a  lease  un¬ 
der  §§  199.13  to  199.23  must  show  that, 
with  the  area  applied  for,  his  or  its  direct 
or  indirect  interests  in  such  leases  and 
other  applications  therefor,  will  not  ex¬ 
ceed  in  the  aggregate  2,560  acres. 

§  199.17  Royalty  and  rentals,  (a) 
The  rate  of  royalty  will  be  fixed  prior  to 
the  issuance  of  the  lease,  but  in  no  case 
will  the  royalty  rate  be  less  than  two  per 
centum  of  the  quantity  or  gross  value  of 
the  output  of  the  leased  mineral  at  the 
point  of  shipment  to  market. 

(b)  Rental  for  the  first  year  must  be 
paid  prior  to  issuance  of  the  lease  at  the 
rate  of  25  cents  per  acre  or  fraction 
thereof  and  thereafter  annually  in  ad¬ 
vance  at  the  rate  of  $1  per  acre  or  frac¬ 
tion  of  an  acre,  Luch  rental  to  be  credited 
against  royalties  accruing  for  the  year 
for  which  paid. 

§  199.18  Qualifications  of  applicants. 
Leases  may  be  issued  to  (a)  citizens  of  the 
United  States,  (b)  associations  of  such 
citizens,  or  (c)  corporations  organized 
under  the  laws  of  the  United  States  or  of 
any  State  or  territory  thereof. 

§  199.19  Filing  of  application.  Ap¬ 
plication  must  be  accompanied  by  a 
filing  fee  of  $10  and  filed  in  the  proper 
land  office. 

§  199.20  Form  and  contents  of  appli¬ 
cation.  No  specific  form  of  application 
is  required,  but  it  should  cover,  in  sub¬ 
stance,  the  following  points,  namely: 

(a)  Applicant’s  name  and  address. 

(b)  Proof  of  citizenship  of  applicant: 
by  a  statement  of  such  fact  if  native 
born;  or,  if  naturalized,  by  a  statement 
giving  the  date  of  naturalization,  court  in 
which  naturalized,  and  number  of  cer¬ 
tificate  if  known;  if  a  corporation,  by 
certified  copy  of  the  articles  of  incorpora¬ 
tion  thereof,  and  showing  as  to  residence 
and  citizenship  of  its  stockholders. 

(c)  A  statement  of  all  holdings  by  the 
applicant  of  leases  under  these  regula¬ 
tions  pending  applications  therefor  and 
interests,  directly  or  indirectly,  held  in 
such  leases. 

(d)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivisions, 
a  statement  as  to  whether  the  land  is 
occupied  or  is  being  used,  the  nature  and 
extent  of  such  occupation  and  use  and  of 
any  improvements  on  the  land. 

(e)  Proposed  method  of  conducting 
exploratory  operations,  amount  of  capi¬ 
tal  available  for  such  operations,  the 
diligence  with  which  such  exploration 
will  be  prosecuted,  and  the  extent  that 
operations  are  likely  to  interfere  with 
any  use  that  is  being  made  of  the  land 
by  the  surface  owner. 

(f)  Statement  of  the  applicant’s  ex¬ 
perience  in  operations  of  this  nature,  to¬ 
gether  with  reference  as  to  his  character, 
reputation,  and  business  experience. 

§  199.21  Term  of  lease.  Leases  will 
be  issued  for  a  period  of  five  years  sub¬ 
ject  to  such  special  terms  as  may  be 
deemed  necessary  in  the  particular  case 
to  protect  the  rights  of  the  surface  claim¬ 
ant  and,  in  the  discretion  of  the  author¬ 
ized  officer,  may  be  renewed  at  the  ex- 
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piration  thereof  for  additional  periods 
of  five  years  each,  on  such  reasonable 
terms  as  he  may  prescribe  at  the  time  of 
such  renewal. 

§  199.22  Bonds.  The  applicant  will 
be  required  prior  to  the  issuance  of  the 
lease  to  furnish  and  maintain  thereafter 
a  bond  with  acceptable  corporate  surety, 
or  two  qualified  individual  sureties,  in 
the  sum  of  $1,000  or  such  other  amount 
as  may  be  fixed,  conditioned  against  fail¬ 
ure  of  the  lessee  to  comply  with  the  pro¬ 
visions  of  the  lease,  and  for  the  protec¬ 
tion  of  the  owner  of  the  surface  estate 
from  damages  resulting  from  the  opera¬ 
tion  of  such  lessee. 

§  199.23  Form  of  lease.  Leases  will 
be  issued  on  Form  No.  4-988. 

Mineral  Leases  in  Lands  Patented  for 
Park  or  Other  Public  Purposes 

general  provisions 

Authority:  §§  199.40  to  199.48  issued  under 
47  Stat.  1487,  49  Stat.  1482.  2026.  Exception 
is  noted  following  section  affected. 

§  199.40  Statutory  authority.  The  act 
of  March  3,  1933  (47  Stat.  1487),  as 
amended  by  the  act  of  June  5,  1936  (49 
Stat.  1482)  and  the  act  of  June  29,  1936 
(49  Stat.  2026),  authorizes  the  Secretary 
of  the  Interior  to  dispose  of  the  reserved 
minerals  in  the  lands  patented  to  the 
State  of  California  pursuant  thereto,  at 
such  times  and  under  such  conditions  as 
he  may  prescribe,  and  §§  199.40  to  199.56, 
inclusive,  are  promulgated  for  the  pur¬ 
pose  of  permitting  the  disposal  of  the 
mineral  deposits  in  such  lands. 

§  199.41  Lands  to  which  applicable. 
Sections  199.40  to  199.56,  inclusive,  ap¬ 
ply  to  the  lands  patented  to  the  State  of 
California  for  park  purposes.1 

§  199.42  Minerals  to  be  leased.  All 
disposal  of  minerals  within  the  reserved 
areas  covered  by  §§  199.40  to  199.56,  in¬ 
clusive,  shall  be  by  lease. 

§  199.43  Notice  to  the  owner  of  the 
surface.  The  manager  of  the  land  office 
wTill  notify  the  surface  owner  or  his  au¬ 
thorized  representative  of  each  applica¬ 
tion  received.  Notice  of  any  proposed 
offer  of  lands  for  lease  will  also  be  given 
to  the  surface  owner  prior  to  publica¬ 
tion  thereof.  Should  the  surface  owner 
object  to  the  leasing  of  any  tract  for 
reasons  determined  by  the  authorized 
officer  to  be  satisfactory  the  application 
will  be  rejected  or  the  offer  of  the  land 
for  lease  will  be  withheld. 

§  199.44  Protection  of  surface.  All 
leases  issued  pursuant  to  §§  199.40  to 

199.56,  inclusive,  shall  be  conditioned 
upon  compliance  by  the  lessee  with  all  of 
the  laws  or  rules  and  regulations  of  the 
surface  owner  for  the  safeguarding  and 
protection  of  the  plant  life,  scenic  fea¬ 
tures  and  park  or  recreational  improve¬ 
ments  on  the  land,  not  inconsistent  with 
the  terms  of  the  lease  or  §§  199.40  to 

199.56,  inclusive.  The  lease  shall  also 
provide  that  any  mining  work  performed 
upon  the  lease  shall  be  located  consistent 
with  any  requirements  of  the  owner  of 
the  surface  necessary  to  the  protection 


1  A  list  of  the  patented  lands  may  be  ob¬ 
tained  from  the  manager  of  the  land  office, 
Los  Angeles,  California. 


of  the  surface  rights  and  uses  and  so  con¬ 
ducted  as  to  result  in  the  least  possible 
injury  to  plant  life,  scenic  features  and 
improvements  and  that,  upon  completion 
of  the  mining  operation,  all  excavations, 
including  wells,  shall  be  closed  and  the 
property  be  conditioned  for  abandonment 
to  the  satisfaction  of  the  surface  owner. 
The  lease  shall  further  provide  that  any 
use  of  the  lands  for  ingress  to  and  egress 
from  the  mine  for  all  necessary  purposes 
shall  be  on  a  route  to  be  first  approved 
by  the  surface  owner  or  his  duly  author¬ 
ized  representative. 

§  199.45  Bonds.  Each  lessee  will  be 
required  to  furnish  a  bond  in  such  sum 
as  may  be  determined  adequate,  in  no 
case  less  than  $1,000,  to  insure  compli¬ 
ance  with  the  terms  of  the  lease  and  for 
the  protection  of  the  surface  owner. 

§  199.46  Operating  regulations.  All 
lessees  will  be  required  to  operate  under 
the  applicable  operating  regulations  of 
this  Department.* 

§  199.47  Existing  regulations  applied 
to  leases  of  oil,  gas,  coal,  potassium, 
sodium  and  phosphate.  The  regulations 
contained  in  Parts  191  and  192  of  this 
chapter  to  the  extent  that  they  are  ap¬ 
plicable  and  not  inconsistent  with 
§§  199.40  to  199.56,  inclusive,  shall  govern 
oil  and  gas  leases  issued  under  §§  199.40- 
199.56.  In  like  manner  the  regulations 
in  Parts  191  and  193,  191  and  194,  191 
and  195,  and  191  and  196  of  this  chapter, 
so  far  as  applicable  shall  govern  the 
leasing  respectively  of  coal,  potassium, 
sodium  and  phosphate  within  the  area. 

§  199.48  Form  of  lease.  Oil  and  gas 
leases  will  be  issued  on  Form  4-213  and 
Form  4-1158,  with  such  changes  in  lan¬ 
guage  as  may  be  required  to  comply  with 
§§  199.40  to  199.56,  inclusive.  Leases  for 
the  other  minerals  named  in  §  199.47 
will  be  upon  the  forms  prescribed  for 
the  leasing  of  such  minerals  under  the 
Mineral  Leasing  Act  of  February  25, 
1920  (41  Stat.  437;  30  U.  S.  C.  181  et  seq.) , 
as  amended  and  supplemented,  with 
necessary  deletions  and  additions  con¬ 
formable  to  §§  199.40  to  199.56,  inclusive. 

(64  Stat.  311;  16  U.  S.  C.  508b) 

MINERALS  OTHER  THAN  OIL,  GAS,  COAL, 
POTASSIUM,  SODIUM  AND  PHOSPHATE 

Authority:  §§  199.49  to  199.56  issued  un¬ 
der  47  Stat.  1487,  49  Stat.  1482,  2026. 

§  199.49  Leasing  units.  A  leasing  unit 
in  any  case  shall  consist  of  such  area  of 
land  as  shall  be  determined  by  the  au¬ 
thorized  officer  to  constitute  an  economic 
working  unit  based  upon  the  quantity  of 
the  leased  mineral  in  the  land,  the  avail¬ 
able  market  therefor  and  such  other 
factors  as  he  may  determine  to  be 
material. 

§  199.50  Acreage  limitation.  In  no 
case  shall  more  than  2,560  acres  be  leased 
to  any  one  person,  association  or  corpo- 


*The  operating  regulations  are  contained 
In  Title  30:  Those  applicable  to  coal  In 
Part  211,  to  oil  In  Part  221,  and  to  potash, 
oil  shale,  sodium  and  phosphate,  sulphur, 
gold,  silver  and  quicksilver  In  Part  231. 
Leases  for  minerals  not  listed  In  the  preced¬ 
ing  sentence  will  be  governed  by  the  operat¬ 
ing  regulations  In  30  CFR  Part  23 L. 


ration.  Every  applicant  for  a  lease 
under  §§  199.49  to  199.56,  inclusive,  must 
show  that,  with  the  area  applied  for,  his 
or  its  direct  or  indirect  interests  in  such 
leases  and  other  applications  therefore, 
will  not  exceed  in  the  aggregate  2,560 
acres. 

§  199.51  Royalty  and  rentals,  (a) 
The  rate  of  royalty  will  be  fixed  prior  to 
the  issuance  of  the  lease,  but  in  no  case 
will  the  royalty  rate  be  less  than  two  per 
centum  of  the  quantity  or  gross  value 
of  the  output  of  the  leased  mineral  at 
the  point  of  shipment  to  market. 

(b)  Rental  for  the  first  year  must  be 
paid  prior  to  issuance  of  the  lease  at  the 
rate  of  25  cents  per  acre  or  fraction 
thereof  and  thereafter  annually  in  ad¬ 
vance  at  the  rate  of  $1  per  acre  or  frac¬ 
tion  of  an  acre,  such  rental  to  be  credited 
against  royalties  accruing  for  the  year 
for  which  paid. 

§  199.52  Qualifications  of  applicants. 
Leases  may  be  issued  to  (a)  citizens  of 
the  United  States,  (b)  associations  of 
such  citizens,  or  (c)  corporations  organ¬ 
ized  under  the  laws  of  the  United  States 
or  of  any  State  or  Territory  thereof, 
provided  as  to  corporations,  that  no 
appreciable  amount  of  the  stock  is  held 
by  citizens  of  countries  which  do  not  per¬ 
mit  similar  or  like  privileges  to  citizens 
of  the  United  States. 

§  199.53  Filing  of  application.  Appli¬ 
cations  must  be  accompanied  by  a  mini¬ 
mum  fee  of  $10  for  each  application  em¬ 
bracing  not  more  than  800  acres  and 
an  additional  fee  of  $2  for  each  160  acres 
or  fraction  thereof  over  800  acres,  and  be 
filed  in  the  appropriate  land  office. 

§  199.54  Form  and  contents  of  appli¬ 
cation.  No  specific  form  of  application 
is  required,  but  it  should  cover,  in  sub¬ 
stance,  the  following  points,  namely: 

(a)  Applicant’s  name  and  address. 

(b)  Proof  of  citizenship  of  applicant; 
by  statement  of  such  fact  if  native  born; 
or,  if  naturalized,  by  statement  giving  the 
date  of  naturalization,  court  in  which 
naturalized,  and  number  of  certificate  if 
known;  if  a  corporation,  by  certified  copy 
of  the  articles  of  incorporation  thereof, 
and  showing  as  to  residence  and  citizen¬ 
ship  of  its  stockholders. 

(c)  A  statement  of  all  holdings  by  the 
applicant  of  leases  under  §§  199.40  to 

199.56,  inclusive,  pending  applications 
therefor  and  interests,  directly  or  indi¬ 
rectly,  held  in  such  leases. 

(d)  Description  of  the  land  for  which 
the  lease  is  desired,  by  legal  subdivisions, 
a  statement  as  to  whether  the  land  is 
occupied  or  is  being  used,  the  nature  and 
extent  of  such  occupation  and  use  and  of 
any  improvements  on  the  land. 

(e)  Proposed  method  of  conducting 
exploratory  operations,  the  estimated 
duration  of  such  exploration  and  the  ex¬ 
tent  that  operations  are  likely  to  interfere 
with  the  use  of  the  land  for  the  purposes 
for  which  it  was  granted. 

§  199.55  Term  of  lease.  Leases  will  be 
issued  for  a  period  of  five  years  and,  in 
the  discretion  of  the  authorized  officer 
upon  application  of  the  lessee  filed  with¬ 
in  the  90-day  period  immediately  pre¬ 
ceding  the  expiration  date  of  the  lease, 
may  be  renewed  at  the  expiration  thereof 
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for  additional  periods  of  five  years  each, 
on  such  reasonable  terms  as  he  may  pre¬ 
scribe  at  the  time  of  such  renewal. 

§  199.56  Form  of  lease.  Leases  will  be 
Issued  on  Form  4-244. 

disposal  of  mineral  resources  on  cer¬ 
tain  NATIONAL  FOREST  LANDS  IN  MINNE¬ 
SOTA 

Authority:  §§  199.61  to  199.65  issued 
under  64  Stat.  311;  16  U.  S.  C.  508b. 

§  199.61  Authority.  The  act  of  June 
30, 1950  (  64  Stat.  311;  16  U.  S.  C.  Sup.  IV 
508  (b) )  permits  the  prospecting,  devel¬ 
opment,  and  utilization  of  those  mineral 
resources  in  public  domain  lands,  includ¬ 
ing  lands  received  in  exchange  for  public 
domain  lands,  or  for  timber  on  such  lands 
pursuant  to  Part  148  of  this  chapter, 
situated  within  the  exterior  boundaries 
of  the  national  forests  in  Minnesota, 
which,  because  of  withdrawal,  reserva¬ 
tion,  statutory  limitation,  or  otherwise, 
are  not  subject  to  the  general  mining 
laws  of  the  United  States  or  to  mineral 
leasing  laws,*  and  for  the  development 
and  utilization  of  which  no  other  author¬ 
ity  exists. 

§  199.62  Minerals  to  be  leased.  All 
disposal  of  mineral  resources  covered  by 
§§  199.61  to  199.65  shall  be  by  lease  or 
permit. 

§  199  63  Consent  of  Secretary  of 
Agriculture;  conditions  and  stipulations. 
Leases  or  permits  under  the  act  of  June 
30,  1950,  may  be  issued  only  w’ith  the 
prior  consent  of  the  Secretary  of  Agri¬ 
culture  or  his  delegate,  and  subject  to 
such  conditions  and  stipulations  as  that 
official  may  prescribe  to  insure  adequate 
utilization  and  protection  of  the  lands 
for  the  primary  national  forest  purpose 
for  which  they  are  being  administered. 

§  199.64  Existing  regulations  appli¬ 
cable.  To  the  extent  that  they  are  ap¬ 
plicable  and  not  inconsistent  with 
IS  199.61  to  199.65,  the  leasing  of  min¬ 
erals  under  the  act  of  June  30, 1950,  shall 
be  governed  by  §§  200.32  to  200.36 
inclusive,  of  this  chapter.  Any  lease  or 
permit  issued  under  §§  199.61  to  199.65 
shall  state  that  it  is  subject  to  the  terms 
and  provisions  of  the  act  of  June  30, 
1950. 

§  199.65  Distribution  of  proceeds. 
All  receipts  derived  from  permits  or 
leases  issued  under  §§  199.61  to  199.65 
will  be  deposited  by  the  Bureau  of  Land 
Management  into  the  same  funds  or  ac¬ 
counts  in  the  Treasury  for  distribution 
in  the  same  manner  as  prescribed  for 
other  national  forest  revenue  by  16 
U.  S.  C.  sections  499,  500,  and  501. 


Part  200 — Mineral  Deposits  in  Ac¬ 
quired  Lands  and  Under  Rights-of- 
Way 

leasing  under  the  mineral  leasing  act  fob 

ACQUIRED  LANDS 

Bee. 

200-1  Purpose-  and  authority. 

200.2  Lands  and  deposits  to  which  the  act 
does  not  apply. 

•The  Mineral  Leasing  Act  of  February  25, 
102O  (41  stat.  437;  30  U.  S.  C.  181)  as  amended 
Provides  for  the  leasing  of  oil,  gas,  oil  shale, 
coal,  phosphate,  sodium,  and  potassium  de¬ 
posits  in  public  domain  lands,  Including 
p'C*1  lands  generally  In  national  forests.  See 
*«ts  191-197  of  this  chapter. 


Sec. 

200.3  Stipulations  and  consent  of  agency 

having  jurisdiction  of  land. 

200.4  Other  regulations  applicable:  Lease 

forms,  applications,  and  offers. 

200.5  Supplemental  Information  required 

in  offers  and  applications  for  leases 
and  permits;  place  of  filing. 

200  6  Restrictions  on  holdings. 

200.7  Leases  for  future  or  fractional  in¬ 

terests. 

200.8  Offer  to  lease  and  issuance  of  lease. 

200.9  Exchange  leases. 

200.10  Sale  or  conveyance  of  lands. 

200.11  Pending  applications;  use  of  new 

Form  4-1196. 

LEASING  OF  MINERAL  DEPOSITS  OTHER  THAN  OIL, 
GAS,  OIL  SHALE,  COAL,  PHOSPHATE,  POTASSIUM, 
SODIUM  AND  SULPHUR  IN  CERTAIN  ACQUIRED 
LANDS 

200.31  Authority. 

200.32  Scope. 

200.33  Outstanding  mineral  permits  and 

leases. 

200.34  Filing  of  applications  for  mineral  per¬ 

mits  or  leases. 

200.35  Terms  and  conditions  of  mineral  per¬ 

mits  and  leases. 

200.36  Payments  and  reports. 

OIL  and  GAS  LEASING  IN  LANDS  UNDER  RIGHTS- 
OF-WAY 

200.80  Lands  In  and  under  railroad  and 

other  rights-of-way. 

200.81  Application  for  lease. 

200.82  Owner  of  adjoining  land  allowed  to 

submit  bid. 

200.83  Term  of  lease  and  of  compensatory 

royalty  agreement. 

200.84  Royalties. 

200.85  Form  of  lease. 

200.86  Form  of  agreement  to  pay  compensa¬ 

tory  royalty. 

200.87  Form  of  bond. 

LEASING  UNDER  THE  MINERAL  LEASING  ACT 
FOR  ACQUIRED  LANDS 

Authority:  §§  200.1  to  200.10  issued  under 
sec.  10,  61  Stat.  915;  30  U.  S.  C.  359. 

§  200.1  Purpose  and  authority,  (a) 
The  Mineral  Leasing  Act  for  Acquired 
Lands,  enacted  on  August  7,  1947  (61 
Stat.  913;  30  U.  S.  C.  351-359),  and  re¬ 
ferred  to  in  this  section,  and  in  §  §  200.2 
through  200.10,  as  “the  act,”  authorizes 
the  Secretary  of  the  Interior  to  issue 
permits  and  leases  for  deposits  of  oil,  gas, 
oil  shale,  coal,  phosphate,  sodium  and 
potassium  in  lands  acquired  by  the 
United  States,  including  such  lands  in 
Alaska,  subject  to  the  same  conditions 
as  contained  in  the  mineral  leasing 
laws  of  October  20,  1914  (38  Stat.  741; 
48  U.  S.  C.  432),  February  25,  1920 
(41  Stat.  437;  30  U.  S.  C.  181),  Feb¬ 
ruary  7,  1927  (44  Stat.  1057;  30  U.  S.  C. 
281),  and  in  all  law's  which  amend 
or  supplement  these  mineral  leasing 
laws.  The  act  also  authorizes  the  is¬ 
suance  of  permits  and  leases  for  sul¬ 
phur  deposits  in  such  acquired  lands, 
wherever  situated,  subject  to  all  other 
conditions  contained  in  the  act  of  April 
17,  1926  (44  Stat.  301;  30  U.  S.  C.  271). 

(b)  The  authority  conferred  upon  the 
Secretary  by  the  act,  supersedes  the  au¬ 
thority  conferred  upon  him  by  section 
402  of  Reorganization  Plan  No.  3,  effec¬ 
tive  July  16,  1946  (3  CFR  1946  Supp., 
chapter  IV),  as  to  the  above- enumerated 
minerals,  except  as  to  leases  or  permits 
outstanding  on  August  7,  1947. 

§  200.2  Lands  and  deposits  to  which 
the  act  does  not  apply.  The  act  does  not 
apply  to  lands; 


(a)  Acquired  for  the  development  of 
their  mineral  deposits, 

(b)  Acquired  by  foreclosure  or  other¬ 
wise  for  resale, 

(c)  Reported  as  surplus  under  the 
Surplus  Property  Act  of  October  3,  1944 
(58  Stat.  765;  50  U.S.C.  1611  et  seq.). 

(d)  In  incorporated  cities,  towns,  and 
villages, 

(e)  In  national  parks  and  monuments, 

(f)  Set  apart  for  military  or  naval 
purposes,  including  lands  within  naval 
petroleum  and  oil  shale  reserves,  or 

(g)  Which  are  tide  lands,  submerged 
coastal  lands,  within  the  continental 
shelf  adjacent  or  littoral  to  any  part  of 
land  within  the  jurisdiction  of  the  United 
States. 

§  200.3  Stipulations  and  consent  of 
agency  having  jurisdiction  of  land. 
Leases  or  permits  may  be  issued  only 
with  the  consent  of  the  head  or  other 
appropriate  official  of  the  executive  de¬ 
partment,  independent  establishment  or 
instrumentality  having  jurisdiction  over 
the  lands  containing  the  deposits,  or 
holding  a  mortgage  or  deed  of  trust  se¬ 
cured  by  such  lands,  and  subject  to  such 
conditions  as  that  official  may  prescribe 
to  insure  adequate  utilization  of  the 
lands  for  the  primary  purpose  for  which 
they  were  acquired  or  are  being  admin¬ 
istered.  All  applications  and  offers  for 
permits  or  leases  should  name,  if  prac¬ 
ticable,  the  Government  agency  frem 
w'hich  consent  to  the  issuance  of  a  per¬ 
mit  or  lease  must  be  obtained,  or  the 
agency  that  may  have  title  records  cov¬ 
ering  the  ownership  of  the  mineral  in¬ 
terest  involved,  and  identify  the  project, 
if  any,  of  w'hich  the  land  is  a  part.  Per¬ 
mits  or  leases  to  which  such  consent  is 
necessary  wrill  not  be  issued  until  the 
lessee  or  permittee  executes  such  stipu¬ 
lations  as  may  be  required  by  the  con¬ 
senting  agency. 

§  200.4  Other  regulations  applicable: 
Lease  forms,  applications,  and  offers. 
Except  as  otherwise  specifically  provided 
in  §§  200.1  to  200.11,  inclusive,  the  regu¬ 
lations  prescribed  under  the  mineral 
leasing  laws,  and  contained  in  Parts  70, 
71,  and  191  to  198,  inclusive,  of  this 
chapter,  shall  govern  the  disposal  and 
development  of  minerals  under  the  act 
to  the  extent  that  they  are  not  incon¬ 
sistent  with  the  provisions  of  the  act. 
All  present  interest  acquired  lands  oil 
and  gas  leases  whether  the  Govern¬ 
ment’s  interest  be  full  or  fractional  shall 
be  issued  on  Form  4-1196.  Future  inter¬ 
est  and  fractional  future  interest  leases 
shall  be  issued  on  Form  4-1097. 

§  200.5  Supplemental  information  re¬ 
quired  in  offers  and  applications  for 
leases  and  permits;  place  of  filing,  (a) 
Each  offer  or  application  for  a  lease  or 
permit  must  contain  (1)  a  statement 
that  applicant’s  interest,  direct  or  in¬ 
direct,  in  leases,  permits  or  applications 
for  similar  minerals  does  not  exceed  a 
maximum  chargeable  acreage  permitted 
to  be  held  for  that  mineral  in  federally 
owrned  acquired  lands  in  the  same  State, 
and  (2)  a  complete  and  accurate  de¬ 
scription  of  the  lands  for  which  a  lease 
or  permit  is  desired.  If  surveyed  accord¬ 
ing  to  the  governmental  “rectangular 
system”,  they  should  be  described  by 
legal  subdivision,  section,  township  and 
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range,  and  if  not  so  surveyed,  by  metes 
and  bounds  connected  with  a  comer  of 
the  public  surveys  by  courses  and  dis¬ 
tances,  or  described  in  a  manner  con¬ 
sistent  with  the  description  in  the  deed 
of  the  United  States.  The  description 
should,  if  practicable,  refer  to  (i)  the 
administrative  unit  or  project  of  which 
the  land  is  a  part,  the  purpose  for  which 
the  land  was  acquired  by  the  United 
States,  and  the  name  of  the  govern¬ 
mental  body  having  jurisdiction  over  the 
land,  (ii)  the  name  of  the  persons  who 
conveyed  the  lands  to  the  United  States, 
(iii)  the  date  of  such  conveyance,  and 
the  place,  liber  and  page  number  of  its 
official  recordation. 

<b)  An  application  or  offer  under  the 
act  must  be  filed  in  the  proper  land  office 
as  set  forth  in  §  200.8  (b>.  Such  appli¬ 
cation  or  offer  will  be  considered  only 
as  to  the  acquired  lands  described 
therein.  If  public  domain  lands  or  min¬ 
erals  are  also  included  the  application 
or  offer  will  be  rejected  as  to  such  lands 
or  minerals. 

§  200.6  Restriction  on  holdings.  The 
amount  of  acquired  lands  acreage  that 
may  be  held  under  lease  or  permit  either 
directly  or  indirectly,  individually  or  as 
a  member  of  an  association  or  a  corpora¬ 
tion  may  not  be  in  excess  of  the  amount 
of  public  domain  acreage  for  the  same 
minerals  permitted  to  be  held  under  the 
mineral  leasing  laws.  Public  domain 
lease  holdings  shall  not  be  charged 
against  acquired  lands  lease  holdings; 
such  respective  holdings  shall  not  be 
interchargeable.  Where  the  United 
States  owns  only  a  fractional  interest  in 
the  mineral  resources  of  the  lands  in¬ 
volved,  only  that  part  of  the  total  acre¬ 
age  involved  in  the  lease  which  is  propor¬ 
tionate  to  the  ownership  by  the  United 
States  of  the  mineral  resources  therein 
shall  be  charged  as  acreage  holdings. 
The  acreage  embraced  in  a  future  inter¬ 
est  lease  is  not  to  be  charged  as  acreage 
holdings  until  the  lease  for  the  future 
interest  takes  effect. 

§  200.7  Leases  of  future  or  fractional 
interests — (a)  General.  Subject  to  the 
provisions  of  section  3  of  the  act,  non¬ 
competitive  leases  for  future  or  frac¬ 
tional  interests  in  lands  believed,  but  not 
known  to  contain  mineral  deposits  may 
be  issued  whenever  the  public  interest 
will  be  best  served  thereby.  There  is  no 
required  form  for  applications  or  offers 
for  noncompetitive  leases  of  any  mineral 
subject  to  the  act,  except  oil  and  gas. 
However,  such  applications  and  requests 
to  have  leases  offered  competitively  for 
lands  known  to  contain  mineral  deposits 
should,  to  the  extent  applicable,  conform 
to  and  include  the  information  required 
by  §§  200.3,  200.4,  200.5,  and  this  section. 
The  terms  and  conditions  of  leases  cov¬ 
ering  future  or  fractional  interests  in 
mineral  deposits  other  than  oil  and  gas, 
of  competitive  leases  for  future  or  fi-ac- 
tional  interests  in  oil  and  gas  deposits 
within  the  known  geological  structure  of 
a  producing  oil  or  gas  field,  and  of  com¬ 
pensatory  royalty  agreements  under 
§  192.7  of  this  chapter  covering  future  or 
fractional  interests,  will  be  established 
on  an  individual  case  basis. 

<b)  Offers  to  lease  and  leases  covering 
future  interests  in  oil  and  gas  deposits. 


A  noncompetitive  lease  for  a  whole  or 
fractional  future  interest  will  be  issued 
only  to  an  offeror  who  owns  all  or  sub¬ 
stantially  all  of  the  present  operating 
rights  to  the  minerals  in  the  lands  in  the 
offer  as  mineral  fee  owner,  as  lessee  or 
as  an  operator  holding  such  rights. 
There  is  no  required  form  for  an  appli¬ 
cation  or  offer  to  lease  such  whole  or 
fractional  future  interest.  The  appli¬ 
cation  or  offer  therefor  should  however 
to  the  extent  applicable,  conform  to  and 
include  the  information  required  by 
§§  200.3,  200.4,  200.5  and  must  be  accom¬ 
panied  by  a  certified  abstract  of  title 
containing  record  evidence  of  the  crea¬ 
tion  of,  and  offeror’s  right  to  the  claimed 
mineral  interest.  If  the  offeror  acquired 
the  operating  rights  under  a  lease  or 
contract,  the  offer  shall  also  be  accom¬ 
panied  by  three  copies  of  such  lease  or 
contract.  In  lieu  of  an  abstract,  a  cer¬ 
tificate  of  title  may  be  furnished.  A 
future  interest  offer  may  include  tracts 
in  which  the  United  States  owns  a  frac¬ 
tional  present  interest  as  well  as  the 
future  interest  for  which  a  lease  is 
sought,  but  it  shall  not  include  tracts 
where  the  United  States  owns  the  entire 
mineral  interest  at  the  time  the  offer  is 
made.  Future  interest  leases  will  be¬ 
come  effective  on  the  date  when  the 
United  States  becomes  vested  with  the 
mineral  rights  as  stated  in  the  lease.  A 
future  interest  lease  having  different  ef¬ 
fective  dates  for  different  lands  will  pre¬ 
scribe  a  common  date  for  the  payment 
of  annual  rental  or  minimum  royalty 
due  under  the  lease  with  appropriate 
prorating  of  periods  of  less  than  one 
year. 

(c)  Supplemental  agreement  as  con¬ 
sideration  for  issuajice  of  lease  on  future 
interest  in  oil  and  gas  deposits.  As  part 
of  the  consideration  for  the  issuance  of 
a  future  interest  oil  and  gas  lease  and 
as  supplemental  thereto,  the  applicant 
shall  execute  and  file  in  triplicate  Form 
4-1155  “Agreement  Supplemental  to 
Lease  of  Oil  and  Gas  Lands  Under  the 
Mineral  Leasing  Act  for  Acquired  Lands”. 
Such  agreement  will  provide  for  the  pay¬ 
ment  of  annual  rental  in  advance  at  the 
rate  of  25  cents  an  acre  for  each  tract 
until  the  future  interest  therein  becomes 
possessory  or  until  production  is  had  on 
the  lands  described  in  the  lease.  After 
discovery,  and  until  the  lease  becomes 
effective  as  to  the  respective  tracts,  the 
agreement  will  provide  for  the  payment 
of  a  royalty  on  production,  not  less  than 
25  cents  per  acre  per  annum,  at  the  par¬ 
ticular  rate  that  is  applicable:  when  the 
interval  from  the  date  of  receipt  of  said 
lease  application  to  the  date  that  the  fu¬ 
ture  interest  will  become  possessory  is; 

Percent 


Not  more  than  5  years _  5 

More  than  5  years,  but  not  more  than 

10  years _  4 

More  than  10  years,  but  not  more  than 

15  years _ 3 

More  than  15  years _ 1 


Such  agreement  will  be  effective  as  of 
the  date  the  lease  issues.  Such  agree¬ 
ment  will  govern  the  relationship  of 
the  applicant  and  the  United  States  be¬ 
tween  its  effective  date  and  the  respec¬ 
tive  dates  when  the  lease  becomes  effec¬ 
tive  as  to  each  future  interest,  as  set 
forth  in  the  lease.  Where  the  United 
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States  owns  both  a  fractional  interest 
and  a  fractional  future  interest  in  the 
minerals  in  the  same  tract,  the  supple¬ 
mental  agreement  will  cover  only  the 
fractional  future  interest  in  that  tract. 
The  lease  when  issued  shall  cover  both 
the  present  and  future  interests  in  the 
land  and  shall  be  effective  for  the  pres¬ 
ent  interest  held  by  the  United  States  as 
of  the  date  for  which  the  lease  issues. 
In  such  cases  and  also  in  all  cases  where 
the  United  States  owns  only  part  of  the 
future  mineral  interest  the  percentage 
of  royalty  specified  in  the  supplemental 
agreement  shall  apply  to  the  fractional 
future  interest  in  that  proportion.  In 
lieu  of  a  provision  in  the  agreement  for 
the  payment  of  royalty  by  the  future  in¬ 
terest  lease  holder,  the  applicant,  if  not 
the  owner  of  the  present  mineral  in¬ 
terest,  may  obtain  and  file  with  the 
Bureau  of  Land  Management  an  instru¬ 
ment  executed  in  duplicate  by  the 
present  mineral  owner  conveying  or 
assigning  to  the  United  States  the  royalty 
interest  set  forth  in  the  agreement  ap¬ 
plicable  to  the  particular  term  of  years 
which  will  elapse  before  the  United 
States  becomes  the  owner  of  the  mineral 
rights.  If  found  acceptable,  one  original 
of  such  assignment  will  be  returned  to 
the  applicant  for  recordation  at  his  ex¬ 
pense  and  for  return  to  the  Bureau  of 
Land  Management.  In  such  case,  the 
supplemental  agreement  should  have 
endorsed  on  it  by  the  applicant  the  state¬ 
ment  that  the  assignment  of  such 
royalty  interest  to  the  United  States  is 
recognized  by  the  holder  of  the  agree¬ 
ment. 

•  •  •  •  • 

(d)  Offers  for  fractional  interest  oil 
and  gas  leases  other  than  future  frac¬ 
tional  interests.  An  offer  for  a  fractional 
present  interest  noncompetitive  lease 
must  be  executed  on  Form  4-1196  and 
must  be  accompanied  by  a  statement 
showing  whether  the  offeror  owns  the 
entire  operating  rights  to  the  fractional 
mineral  interest  not  owned  by  the  United 
States  in  each  tract  covered  by  the  offer 
to  lease,  and  if  not,  the  extent  of  the 
offeror’s  ownership  in  the  operating 
rights  in  each  tract,  and  the  names  of 
other  parties  who  own  operating  rights 
in  such  fractional  interests.  Ordinarily, 
the  issuance  of  a  lease  to  one  who,  upon 
such  issuance,  would  own  less  than  a 
majority  interest  of  the  operating  rights 
in  any  such  tract,  will  not  be  regarded 
as  in  the  public  interest,  and  an  offer 
leading  to  such  result  will  be  rejected. 

§  200.8  Offer  to  lease  and  issuance  of 
lease,  (a)  To  obtain  a  present  interest 
noncompetitive  oil  and  gas  lease,  whether 
the  Government’s  interest  be  whole  or 
fractional,  an  offer  to  lease  must  be  made 
on  Form  4-1196,  “Offer  to  Lease  and 
Lease  for  Oil  and  Gas;  Noncompetitive 
Acquired  Lands”  or  an  unofficial  exact 
one  page  copy  of  the  approved  form. 
The  unofficial  copies  shall  include  the 
following  statement:  “This  form  is  an 
exact  copy  of  Form  4-1196”.  Form  4- 
1196,  or  a  valid  reproduction,  will  con¬ 
stitute  the  lease,  when  signed  by  the 
authorized  signing  officer  of  the  Bureau 
of  Land  Management. 

(b)  Seven  copies  of  Form  4-1196  or 
valid  reproduction  thereof,  for  each  offer 
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to  lease  shall  be  filed  in  the  land  office  for 
the  State  or  land  district  in  which  the 
land  is  situated,  or  for  land  or  deposits 
in  States  for  which  there  are  no  land 
offices,  with  the  Bureau  of  Land  Man¬ 
agement,  Washington  25,  D.  C.,  except 
that  offers  for  lands  or  deposits  in  North 
or  South  Dakota,  must  be  filed  in  the 
land  office  at  Billings,  Montana;  for 
lands  or  deposits  in  Nebraska  or  Kansas 
in  the  land  office  at  Cheyenne,  Wyo¬ 
ming;  and  for  lands  or  deposits  in  Okla¬ 
homa  and  Texas  in  the  land  office  at 
Santa  Fe.  New  Mexico.  If  less  than 
seven  copies  are  filed,  the  offer  will  not 
be  rejected,  if  not  otherwise  subject  to 
rejection,  until  30  days  from  filing  have 
elapsed  and  if  during  that  period  the 
remaining  required  copies  are  filed,  the 
offeror's  priority  will  date  from  the  date 
of  the  first  filing.  If  the  additional 
copies  are  not  filed  within  the  30 -day 
period,  the  offer  will  be  rejected  and  re¬ 
turned  and  will  afford  no  priority  to  the 
offeror.  Should  the  additional  copies  be 
filed  after  the  30-day  period  but  before 
the  offer  has  been  rejected,  the  offeror 
will  have  a  priority  as  of  the  later  filing 
date.  The  offer  must  be  filed  on  a  form 
in  effect  at  the  date  of  filing.  For  the 
purpose  of  this  part  an  offer  will  be  con- 
I  sidered  filed  when  it  is  received  in  the 
I  proper  office  during  business  hours. 

(c)  One  of  the  copies  of  the  offer  first 
filed  should  be  prominently  marked  as 

I  the  “original”  by  the  offeror.  If  not  so 
marked  by  the  offeror  one  copy  of  the 
I  offer  will  be  marked  “original”  by  the 
I  Bureau  of  Land  Management.  The  copy 
I  marked  ‘'original”  will  govern  as  to  the 
I  lands  to  be  covered  by  the  lease.  Each 
I  offer  should  specify,  if  possible,  the  name 
I  of  the  governmental  agency  having  ju¬ 
risdiction  over  the  surface  of  the  land 
and  also  the  unit  of  the  project  involved. 

(d)  Each  offer  should  be  typewritten 
or  primed  plainly  in  ink  and  signed  in 
ink  by  the  offeror  or  the  offeror’s  duly 
authorized  attorney  in  fact  or  agent.  An 
offer  may  be  made  by  a  legal  guardian 
or  trustee  for  the  benefit  of  non-alien 

I  minors  or  incompetents.  Offers  may  not 
be  filed  by  minors  or  incompetents. 
Each  offer  must  describe  the  lands  by 
legal  subdivision,  section,  township, 
range  and  State,  if  the  lands  are  sur¬ 
veyed,  or,  if  not  surveyed,  by  a  metes 
and  bounds  description  connected  with 
a  corner  of  the  public  land  surveys  by 
course  and  distance  or  described  in  a 
manner  consistent  with  the  description 
j  in  the  deed  conveying  such  lands  to  the 
United  States.  The  offer  must  cover 
only  lands  entirely  within  a  six-mile 
square,  and  must  be  for  an  area  of  not 
more  than  2,560  acres,  except  where  the 
rule  of  approximation  applies. 

<1)  Where  an  offer  to  lease  covers 
I  minerals  which  are  subject  to  sale  under 
the  act  of  September  6,  1950  (64  Stat. 
169;  7  U.  S.  C.  1033),  and  surface  title 
to  the  lands  applied  for  is  vested  in  dif- 
torent  ownerships,  separate  leases  will 
be  issued  for  so  much  of  the  land  as  is 
vested  in  each  separate  surface  owner¬ 
ship. 

If  the  offer  is  for  lands  in  which 
the  government  has  only  a  future  inter- 
est  in  the  oil  and  gas,  the  offeror  must 
me  the  additional  showing  required  by 


§  200.7  (b)  and  execute  the  supplemen¬ 
tal  agreement  required  by  §  200.7  (c). 

(e)  Each  offer,  when  first  filed,  shall 
be  accompanied  by: 

(1)  A  filing  fee  of  $10  which  will  be 
retained  as  a  service  charge  even  though 
the  offer  be  rejected  or  withdrawn  by 
offeror  in  whole  or  in  part. 

(2)  Full  payment  of  the  first  year’s 
rental  based  on  the  total  acreage  if 
known,  or  if  not  known,  on  the  basis  of 
40  acres  for  each  smallest  legal  subdi¬ 
vision.  or  on  the  computed  acreage  in¬ 
cluded  within  a  metes  and  bounds 
description. 

(3)  Evidence  cf  the  authority  of  an 
attorney  in  fact  or  agent  who  signs  the 
offer  and  lease  on  behalf  of  the  offeror 
except  that  this  shall  not  apply  to  an 
officer  of  a  corporation  signing  an  offer 
on  behalf  of  the  corporation;  and  in 
addition  if  the  offeror  is  an  individual, 
a  statement  signed  by  him  stating  his 
citizenship  and  whether  his  direct  and 
indirect  interests  in  oil  and  gas  leases, 
applications,  and  offers  for  acquired  land 
in  the  same  State  exceed  46,080  charge¬ 
able  acres. 

(4)  If  the  offer  is  signed  by  an  at¬ 
torney  in  fact  or  agent,  or  if  any  attorney 
in  fact  or  agent  has  been  authorized  to 
act  on  behalf  of  the  offeror  wTith  respect 
to  the  offer  or  lease,  separate  statements 
over  the  signatures  of  the  attorney  in 
fact  or  agent  and  the  offeror  stating 
whether  or  not  there  is  any  agreement 
or  understanding  between  them,  or  with 
any  other  person,  either  verbal  or  written 
by  which  the  attorney  in  fact  or  agent 
or  such  other  person  has  received,  or  is 
to  receive,  any  interest  in  the  lease  when 
issued,  including  royalty  interest  or  in¬ 
terest  in  an  operating  agreement  under 
the  lease  giving  full  details  of  the  agree¬ 
ment  or  understanding,  if  it  is  a  verbal 
one;  the  statement  must  be  accompa¬ 
nied  by  a  copy  of  any  such  written  agree¬ 
ment  or  understanding;  and  if  such  an 
agreement  or  understanding  exists,  the 
statement  of  the  attorney  in  fact  or 
agent  should  set  forth  the  citizenship  of 
the  attorney  in  fact  or  the  agent  or 
other  person  and  whether  his  direct  and 
indirect  interests  in  oil  and  gas  leases, 
applications,  and  offers  therefor  for  ac¬ 
quired  land  in  the  same  State  exceed 
46,080  acres.  This  paragraph  does  not 
apply  where  the  attorney  in  fact  or  agent 
is  a  member  of  an  unincorporated  asso¬ 
ciation  (including  a  partnership)  or  is 
an  officer  of  a  corporation  and  has  an 
interest  in  the  offer  or  the  lease  to  be 
issued  solely  by  reason  of  the  fact  that 
he  is  a  member  of  the  association  or  a 
stockholder  in  the  corporation. 

(5)  If  the  offer  is  made  by  a  guardian, 
committee,  or  trustee,  a  certified  copy 
of  the  court  order  authorizing  him  to  act 
as  such  and  to  enter  into  the  lease  in 
behalf  of  the  minor  or  incompetent,  and 
a  statement  as  to  the  citizenship  and 
holdings  of  the  minor  or  incompetent. 

(6)  If  the  offer  is  made  by  an  associ¬ 
ation  (including  a  partnership),  it  must 
be  accompanied  by  a  certified  copy  of 
the  articles  of  association  and  the  same 
showing  as  to  the  citizenship  and  hold¬ 
ings  of  its  members  as  required  of  an 
individual. 

(f)  If  the  offeror  is  a  corporation  the 
offer  must  be  accompanied  by  a  state¬ 


ment  showing  (1)  the  State  in  which  it 
is  incorporated,  (2)  that  it  is  authorized 
to  hold  oil  and  gas  leases  and  that  the 
officer  executing  the  lease  is  authorized 
to  act  on  behalf  of  the  corporation  in 
such  matters,  (3)  the  percentage  of 
voting  stock  and  of  all  the  stock  owned 
by  aliens  or  by  those  having  addresses 
outside  of  the  United  States,  and  (4)  the 
names  and  addresses  of  the  stockholders 
holding  20  percent  or  more  of  the  stock 
of  the  corporation.  When  the  stock 
owned  by  aliens  is  over  10  percent,  addi¬ 
tional  information  may  be  required  by 
the  Bureau  before  the  lease  is  issued  or 
production  is  obtained.  A  separate 
showing  of  citizenship  and  holdings  of 
stockholders  owning  or  controlling  20 
percent  or  more  of  the  stock  of  any  class 
must  also  be  furnished.  Where  such 
material  has  previously  been  filed,  a 
reference  by  serial  number  to  the  record 
in  which  it  has  been  filed,  together  with 
a  statement  as  to  any  amendments  will 
be  accepted. 

(g)  (1)  Except  as  provided  in  subpara¬ 
graph  (2)  of  this  paragraph  an  offer  will 
be  rejected  and  returned  to  the  offeror 
and  will  afford  the  applicant  no  priority 
if: 

(i)  The  land  description  is  insufficient 
to  identify  the  lands,  or  the  lands  are  not 
entirely  within  a  6-mile  square. 

(ii)  The  total  acreage  exceeds  2,560 
acres,  except  where  the  rule  of  approxi¬ 
mation  applies. 

(iii)  The  full  filing  fee  and  the  first 
year’s  rental  do  not  accompany  the  offer, 
the  rental  payment  to  be  for  the  total 
acreage  if  known,  and  if  not  known,  for 
the  total  acreage  computed  on  the  basis 
of  40  acres  for  each  smallest  legal  sub¬ 
division. 

(iv)  The  offer  is  signed  by  an  agent  in 
behalf  of  the  offeror  and  the  offer  is  not 
accompanied  by  a  statement  over  the 
offeror’s  own  signature  wuth  respect  to 
holdings  and  citizenship  and  by  the 
statements  and  evidence  required  by 
paragraph  (e)  (4)  of  this  section. 

(v)  The  offer  is  signed  by  a  guardian 
or  trustee  in  behalf  of  a  minor  and  is  not 
accompanied  by  the  evidence  required 
by  paragraph  (e)  (5)  of  this  section. 

(vi)  Less  than  seven  copies  of  the 
offer  are  filed  and  the  copies  lacking  are 
not  received  in  the  land  office  before  the 
expiration  of  30  days  from  the  date  of 
receipt  of  the  copies  first  filed. 

(vii)  There  is  noncompliance  with 
item  5  (a)  of  the  Special  Instructions. 
The  offeror  will  be  given  an  opportunity 
to  file  a  new  offer  within  30  days  from 
service  of  the  rejection,  and  the  fee  and 
rental  payments  on  the  old  offer  will  be 
applied  to  the  new  offer  if  the  new  offer 
shows  the  serial  and  receipt  numbers  of 
the  old  offer.  The  advance  rental  will 
be  returned  unless  within  the  30-day 
period  another  offer  is  filed. 

(2)  An  offer  to  lease  containing  any 
of  the  following  deficiencies  will  be  ap¬ 
proved  by  the  signing  officer  provided  all 
other  requirements  are  met: 

(i)  An  offer  deficient  in  the  first  year’s 
rental  by  not  more  than  10  percent.  The 
additional  rental  must  be  paid  within  30 
days  from  notice  under  penalty  of  can¬ 
cellation  of  the  lease. 

(ii)  An  offer  covering  not  more  than 
10  percent  over  the  maximum  allow  able 
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acreage  of  2,560  acres.  The  lease  will  be 
approved  for  2,560  acres  in  the  discretion 
of  the  signing  officer  or  so  much  over 
that  amount  as  may  be  included  under 
the  rule  of  approximation. 

(iii)  An  offer  completed  in  pencil  or 
script. 

(iv)  An  offer  on  a  lease  form  not  cur¬ 
rently  in  use. 

(v)  An  offer  or  a  form  not  correctly 
reproduced  provided  it  contains  the 
statement  that  the  offeror  agrees  to  be 
bound  by  the  terms  and  conditions  of  the 
lease  form  in  effect  at  the  date  of  filing. 

<h)  An  offer  may  not  be  withdrawn, 
either  in  whole  or  in  part,  unless  the 
withdrawal  is  received  before  the  lease, 
an  amendment  of  the  lease  (Form  4- 
1163)  or  a  separate  lease,  whichever 
covers  the  land  described  in  the  with¬ 
drawal,  has  been  signed  on  behalf  of  the 
United  States. 

(i)  (1)  The  United  States  will  indicate 
Its  acceptance  of  the  lease  offer,  in  whole 
or  in  pai’t,  and  the  issuance  of  the  lease 
by  the  signature  of  the  appropriate  of¬ 
ficer  thereof  in  the  space  provided.  An 
executed  copy  of  the  lease  will  be  mailed 
to  the  offeror  at  the  address  of  record. 

(2>  Leases  for  a  whole  or  fractional 
future  interest  will  be  issued  on  Form 
4-1097.  Such  leases  will  be  sent  to  ap¬ 
plicant  or  offeror  for  execution  and  re¬ 
turn  to  the  proper  land  office  for  execu¬ 
tion  by  the  appropriate  officer.  There¬ 
after,  an  executed  copy  will  be  mailed  to 
lessee. 

(j)  If  any  of  the  land  described  in 
Item  2  of  the  offer  is  open  to  oil  and  gas 
filing  when  the  offer  is  filed  but  is 
omitted  from  the  lease  for  any  reason 
and  thereafter  becomes  available  for 
leasing  to  the  offeror,  the  original  lease 
will  be  amended  to  include  the  omitted 
land  unless  before  the  issuance  of  the 
amendment  to  Form  4-1196,  the  office 
where  the  offer  was  filed  received  a  with¬ 
drawal  of  the  offer  as  to  such  land  or 
an  election  to  receive  a  separate  lease 
in  lieu  of  an  amendment.  Such  election 
shall  consist  of  a  signed  statement  by 
the  offeror  asking  for  a  separate  lease 
accompanied  by  a  new  offer  on  Form 
4-1196  describing  the  remaining  lands 
in  his  original  offer,  executed  pursuant 
to  this  section.  The  new  offer  will  have 
the  same  priority  as  the  old  offer.  It 
need  not  be  accompanied  by  the  filing 
fee.  The  rental  payment  held  on  the 
original  offer  will  be  applied  to  the  new 
offer.  The  rental  and  the  lease  term  for 
the  land  added  by  such  an  amendment 
shall  be  the  same  as  if  the  land  had  been 
included  in  the  original  lease  when  it 
was  issued.  If  a  separate  lease  is  issued, 
it  will  be  dated  in  accordance  with 
§  192.40a  of  this  chapter. 

(k)  A  transfer  of  the  whole  interest 
in  all  or  any  part  of  the  offer  may  be 
approved  as  an  incident  to  the  transfer, 
by  assignment  or  otherwise,  of  the  whole 
interest  in  all  or  any  part  of  the  lease. 
A  transfer  of  an  undivided  fractional 
interest  in  the  whole  offer  may  be  ap¬ 
proved  as  an  incident  to  the  transfer  of 
an  undivided  fractional  interest  in  the 
whole  lease.  An  application  for  ap¬ 
proval  of  a  transfer  of  an  offer  must 
include  a  statement  that  the  transferee 
agrees  to  be  bound  by  the  offer  to  the 


extent  that  it  is  transferred  and  must 
be  signed  by  the  transferee.  In  other 
instances  transfers  of  an  offer  will  not 
be  approved  prior  to  the  issuance  of  a 
lease  for  the  lands  or  deposits  covered 
by  the  said  transfers. 

(1)  If  an  offeror  dies  before  the  lease 
is  issued,  the  lease  will  be  issued  to  the 
executor  or  administrator  of  the  estate 
if  probate  of  the  estate  has  not  been  com¬ 
pleted.  If  probate  has  been  completed, 
or  is  not  required,  the  lease  will  be  issued 
to  the  heirs  or  devisees.  However,  be¬ 
fore  the  lease  is  issued  the  executor  or 
administrator,  or  the  heirs  or  devisees, 
as  the  case  may  be,  must  file  an  offer  to 
lease  on  Form  4-1196.  Such  offer  will 
retain  the  priority  of  the  deceased’s  offer. 
If  there  are  any  minor  heirs  or  devisees, 
such  offer  can  only  be  made  by  their  legal 
guardian  or  trustee  in  their  behalf. 
Each  such  offer  must  be  accompanied 
by  the  following  information: 

(1)  Where  probate  of  the  estate  has 
not  been  completed; 

(1)  Evidence  that  the  executor  or  ad¬ 
ministrator  has  authority  to  act  as  such 
and  to  sign  the  offer  and  if  required,  the 
bond  forms. 

(2)  Where  the  probate  or  administra¬ 
tion  of  the  estate  has  been  completed; 

(i)  A  certified  copy  of  the  decree  of 
distribution. 

(3)  Where  no  administration  or  pro¬ 
bate  proceedings  are  required; 

'  (i)  A  statement  signed  by  the  heirs 
that  they  are  the  only  heirs  of  the 
offeror,  citing  the  provisions  of  the  law 
of  the  deceased's  last  domicile  showing 
that  no  probate  or  administration  is 
required. 

§  200.9  Exchange  leases,  (a)  Oil 
and  gas  leases,  outstanding  on  August  7, 
1947,  and  which  cover  lands  subject  to 
the  act,  may  be  exchanged  for  new  leases 
to  be  issued  under  the  act.  New  leases 
shall  be  issued  for  a  term  of  five  years 
and  so  long  thereafter  as  oil  or  gas  is 
produced  in  paying  quantities,  and  shall 
be  dated  to  be  effectve  as  of  the  first  of 
the  month  after  the  filing  of  the  appli¬ 
cation  to  exchange.  The  rental  rates 
for  the  new  lease,  for  lands  not  within 
the  known  geologic  structure  of  a  pro¬ 
ducing  oil  or  gas  field  at  the  time  of  the 
filing  of  the  application  for  exchange, 
shall  be  the  same  as  those  set  forth  in 
§  192.80  (a)  of  this  chapter,  and  the  roy¬ 
alty  rate  for  such  lands  shall  be  12 1/2 
percent.  For  all  other  lands,  the  rental 
rate  for  the  new  lease  shall  be  $1.00  per 
acre  per  annum,  and  the  royalty  require¬ 
ments  shall  be  the  same  as  those  stipu¬ 
lated  in  the  lease  offered  in  exchange. 

(b)  Coal,  phosphate,  sodium,  potas¬ 
sium,  sulphur,  or  oil  shale  leases,  out¬ 
standing  on  August  7,  1947,  and  which 
cover  lands  subject  to  the  act,  may  be 
exchanged  for  new  leases  to  be  issued 
under  the  act  subject,  in  each  case,  to 
such  appropriate  conditions  as  may  be 
prescribed. 

§  200.10  Sale  or  conveyance  of  lands. 
Any  sale  or  conveyance  of  lands  subject 
to  the  act  by  the  agency  having  jurisdic¬ 
tion  thereof,  shall  be  subject  to  any  lease 
or  permit  theretofore  issued  under  the 
act. 

§  200.11  Pending  applications;  use  of 
new  Form  4-1196 .  Applications  filed 


prior  to  the  effective  date  of  the  amended 
regulations  in  this  part  will  be  processed 
in  accordance  with  the  regulations  in 
effect  immediately  prior  to  such  date  and 
leases  will  continue  to  be  issued  in  such 
cases  on  Form  4-1097,  except: 

(a)  An  applicant  may,  without  losing 
his  priority,  file  Form  4-1196  for  the  land 
described  in  his  application,  pursuant  to 
§  200.8,  without  paying  another  filing  fee 
if  it  has  already  been  paid. 

(b)  When  required,  the  holder  of  an 
application  filed  prior  to  the  effective 
date  of  §§  200.3  ,  200.4  ,  200.5  ,  200.6.  200.7 
(a),  (b)  and  (d)  and  200.8  must,  within 
30  days  from  receipt  of  notice,  file  an 
offer  of  lease  (Form  4-1196)  covering 
the  same  land  in,  and  bearing  the  same 
serial  number  as  his  pending  application. 
No  additional  filing  fee  will  be  required. 
Priority  of  the  original  application  will 
be  retained.  Falure,  upon  demand  to 
refile  will  result  in  the  rejection  of  the 
original  application  without  further 
notice. 

(c)  From  the  date  of  issuance  of 
§§  200.3,  200.4,  200.5,  200.6,  200.7  (a),  (b) 
and  (d)  and  200.8  until  their  effective 
date,  filings  for  leases  may  be  made  on 
Foim  4-1196,  or  in  accordance  with  the 
prior  regulations  in  this  part. 

(Sec.  10,  61  Stat.  915;  30  U.  S.  C.  Sup.  359) 

LEASING  OF  MINERAL  DEPOSITS  OTHER  THAN 
OIL,  GAS,  OIL  SHALE,  COAL,  PHOSPHATE, 
POTASSIUM,  SODIUM,  AND  SULPHUR  IN 
CERTAIN  ACQUIRED  LANDS 

Authority:  §§  200.31  to  200.36  Issued  un¬ 
der  R.  S.  161;  5  U.  S.  C.  22. 

§  200.31  Authority,  (a)  Section  402, 
Reorganization  Plan  No.  3  of  1946  (3 
CFR,  1946  Supp.,  chapter  IV)  transferred 
the  functions  of  the  Secretary  of  Agricul¬ 
ture  and  the  Department  of  Agriculture 
relative  to  the  leasing  or  other  disposal  of 
minerals  in  certain  acquired  lands  to  the 
Secretary  of  the  Interior,  These  func¬ 
tions  have  been  delegated  to  the  Bureau 
of  Land  Management  and  the  Geological 
Survey,  to  be  exercised  in  accordance 
with  general  policies  approved  by  the 
Secretary  (§  4.261  (a),  12  F.  R.  8677,  and 
§  4.662,  11  F.  R.  14165,  12  F.  R.  839).  By 
virtue  of  Departmental  Order  2291  of 
January  27,  1947  (12  F.  R.  839),  the  Bu¬ 
reau  of  Land  Management  and  the  Geo¬ 
logical  Survey  also  have  similar  functions 
with  respect  to  the  leasing  of  minerals, 
where  authorized  by  law,  in  acquired 
lands  under  the  jurisdiction  of  the  bu¬ 
reaus  and  other  agencies  of  the  Depart¬ 
ment  of  the  Interior,  except  Indian  lands. 
To  the  extent  that  the  Plan  and  Depart¬ 
mental  Order  authorizes  the  leasing  of 
oil,  gas,  oil  shale,  coal,  phosphate,  potas¬ 
sium,  sodium  and  sulphur,  they  have  been 
superseded  by  the  authority  conferred 
upon  the  Secretary  byxthe  Mineral  Leas¬ 
ing  Act  for  Acquired  Lands  (61  Stat.  913; 
30  U.  S.  C.  351-359)  with  respect  to  the 
enumerated  minerals. 

(b)  Section  3  of  the  act  of  September 
1,  1949  (Public  Law  280,  81st  Congress), 
authorized  the  issuance  of  mineral 
leases  or  permits  for  the  exploration,  de¬ 
velopment  and  utilization  of  minerals, 
other  than  those  covered  by  the  Mineral 
Leasing  Act  for  Acquired  Lands,  in  cer¬ 
tain  lands  added  to  the  Shasta  National 
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Forest  by  the  act  of  March  19,  1948  (62 
Stat.  83). 

(Sec.  3,  63  Stat,  683  ;  30  U.  S.  C.  192c) 

Cross  Reference;  For  regulations  under 
the  Mineral  Leasing  Act  for  Acquired  Lands, 
see  §§  200.1  through  200.10. 

§  200.32  Scope,  (a)  Except  as  to  the 
minerals  listed  in  §  200.31,  §§  200.31 
through  200.36  apply  to  the  leasing  or 
other  disposal  of  minerals. 

(1)  In  acquired  lands  under  the  act 
of  March  4.  1917  (39  Stat.  1134,  1150; 

16  U.  S.  C.  520),  Title  II  of  the  National 
Industrial  Recovery  Act  of  June  16,  1933 
(48  Stat.  195,  200,  202,  205;  40  U.  S.  C. 
401,  403  (a)  and  408),  the  1935  Emer¬ 
gency  Relief  Appropriation  Act  of  April 
8,  1935  (49  Stat.  115,  118),  section  55  of 
Title  I  of  the  act  of  August  24,  1935  (49 
Stat.  750,  781),  the  act  of  July  22,  1937 
(50  Stat.  522,  525,  530),  as  amended 
July  28,  1942  (56  Stat.  725;  7  U.  S.  C. 
1011  (c)  and  1018), 

(2)  In  acquired  lands,  except  Indian 
lands,  under  the  jurisdiction  of  the  bu¬ 
reaus  and  other  agencies  of  the  Depart¬ 
ment  of  the  Interior,  and 

(3)  In  those  lands  added  to  the  Shasta 
National  Forest  by  the  act  of  March  19, 
1948  (62  Stat.  83),  which  were  acquired 
with  funds  of  the  United  States,  or  lands 
received  in  exchange  therefor. 

(b)  Leases  or  permits  may  be  issued,  or 
the  minerals  otherwise  disposed  of,  only 
if  the  Bureau  of  Land  Management  is 
advised  by  the  appropriate  official  of  the 
Department,  bureau,  or  agency,  having 
jurisdiction  over  the  lands,  that  devel¬ 
opment  of  such  minerals  will  not  inter¬ 
fere  with  the  primary  purpose  for  which 
the  land  was  acquired,  and  any  lease, 
permit  or  other  instrument,  granting  the 
right  to  mine  and  remove  the  minerals 
will  contain  such  stipulations  as  may 
be  specified  by  that  official  in  order  to 
protect  such  purposes.  If,  however, 
there  is  any  disagreement  between  any 
of  the  bureaus  or  agencies  of  the  Depart¬ 
ment  of  the  Interior  as  to  leasing  any 
land,  or  as  to  the  terms  or  conditions  of 
any  proposed  lease,  the  matter  shall  be 
submitted  to  the  Secretary  by  the  bu¬ 
reaus  or  agencies  concerned. 

(Sec.  3,  63  Stat.  683;  30  U.  S.  C.  192c) 

§  200.33  Outstanding  mineral  permits 
and  leases.  Permits  and  leases  hereto¬ 
fore  issued  by  the  Department  of  Agri¬ 
culture  will  continue  to  be  administered 
by  the  Department  of  the  Interior  in  ac¬ 
cordance  with  the  regulations  under 
which  they  were  issued. 

§  200.34  Filing  of  applications  for 
mineral  permits  or  leases.  Applications 
for  permits  or  leases  may  be  filed  with 
the  Bureau  of  Land  Management,  De¬ 
partment  of  the  Interior,  Washington  25, 
D.  C.,  by  any  citizen  of  the  United  States, 
or  corporation  organized  and  existing 
under  the  laws  of  the  United  States  or 
any  State  thereof. 

§  200.35  Terms  and  conditions  of  min¬ 
eral  permits  and  leases.  Prospecting  and 
lining  permits  shall  not  exceed  20  years’ 
duration  and  shall  provide  for  an  annual 
rental  payable  in  advance  of  not  less  than 
25  cents  per  acre  and  a  royalty  of  not  less 
than  2  percent  of  the  value  of  the  miner- 
after  having  been  brought  to  the  sur- 
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face  of  the  ground.  After  production 
begins,  the  yearly  advance  rental  shall  be 
credited  on  the  royalty  payments  for  that 
year.  The  permit  may  also  require  the 
posting  of  a  bond  in  an  amount  to  be 
determined  by  the  Bureau  of  Land  Man¬ 
agement.  Prospecting  may,  in  the  dis¬ 
cretion  of  the  appropriate  official  of  the 
Department,  bureau,  or  agency,  having 
jurisdiction  over  the  lands,  be  carried  on 
without  permit  where  no  structures  are 
to  be  erected  and  no  substantial  excava¬ 
tion  or  disturbances  of  the  surface  will 
be  made.  Mineral  leases  shall  be  sub¬ 
ject  to  such  terms  and  conditions  as  may 
be  prescribed  in  each  case  by  the  Bureau 
of  Land  Management. 

§  200.36  Payments  and  reports.  All 
payments  of  rentals  and  royalties  on  per¬ 
mits  and  leases  shall  be  made  to  the 
Bureau  of  Land  Management  and  all  re¬ 
ports  concerning  operations  shall  be  filed 
with  the  Director  of  the  Geological 
Survey. 

OIL  AND  GAS  LEASING  IN  LANDS  UNDER  RIGHTS- 
OF-WAY 

Authority;  §§  200.80  to  200.87  issued  under 
sec.  6,  46  Stat.  374;  30  U.  S.  C.  306. 

§  200.80  Lands  in  and  under  railroad 
and  other  rights-of-way.  The  act  of  May 
21, 1930  (46  Stat.  373;  30  U.  S.  C.  301-306) 
authorizes  the  Secretary  of  the  Interior 
to  lease  deposits  of  oil  and  gas  in  and 
under  railroad  and  other  rights-of-way 
acquired  under  any  law  of  the  United 
States.  The  right  of  lease  is  restricted 
to  the  owner  of  the  right-of-way,  or  his 
assignees. 

§  200.81  Application  for  lease,  (a)  No 
particular  form  of  application  for  lease  of 
land  in  a  right-of-way  will  be  required. 
Applications  shall  be  filed  in  the  proper 
land  office  in  the  State  or  Territory,  or 
for  lands  in  a  State  in  which  there  is  no 
land  office,  shall  be  filed  with  the  Bureau 
of  Land  Management,  Washington  25, 
D.  C.,  except  the  applications  for  lands 
in  North  or  South  Dakota  shall  be  filed 
in  the  land  office  at  Billings,  Montana; 
applications  for  lands  in  Nebraska  or 
Kansas,  shall  be  filed  in  the  land  office 
at  Cheyenne,  Wyoming;  and  for  lands  in 
Oklahoma,  in  the  land  office  at  Santa  Fe, 
New  Mexico.  Such  applications  must  be 
filed  by  the  owner  of  the  right-of-way  or 
by  his  assignee  and  be  accompanied  by  a 
filing  fee  of  $10,  and,  if  filed  by  an  as¬ 
signee,  by  a  duly  executed  assignment 
of  the  right  to  lease. 

(b)  The  application  should  detail  the 
facts  as  to  the  ownership  of  the  right- 
of-way,  and  of  the  assignment  if  the  ap¬ 
plication  is  filed  by  an  assignee;  the  de¬ 
velopment  of  oil  and  gas  in  adjacent  or 
nearby  lands,  the  location  and  depth  of 
the  wells,  the  production,  and  the  prob¬ 
ability  of  drainage  of  the  deposits  in  the 
right-of-way.  Since  rights-of-way  are 
of  record  in  the  Bureau  of  Land  Man¬ 
agement,  a  description  by  metes  and 
bounds  is  not  necessary  or  required,  but 
each  legal  subdivision  through  which 
the  portion  of  the  right-of-way  desired 
to  be  leased  extends  should  be  described. 

§  200.82  Owner  of  adjoining  land  al¬ 
lowed  to  submit  bid.  (a)  After  the 
Bureau  of  Land  Management  has 


determined  that  a  lease  of  a  right-of- 
way  or  any  portion  thereof  is  consistent 
with  the  public  interest,  either  upon 
consideration  of  an  application  for  lease 
or  on  his  own  motion,  the  manager  of 
the  land  office  will  serve  notice  on  the 
owner  or  lessee  of  the  adjoining  lands,  as 
provided  in  section  3  of  the  act  of  May 
21,  1930  (46  Stat.  374;  30  U.  S.  C.  303), 
allowing  him  30  days  or  such  other  time 
as  may  be  provided  in  the  notice  within 
which  to  submit  an  offer  or  bid  of  the 
amount  or  percentage  of  compensatory 
royalty  such  owner  or  lessee  will  agree  to 
pay  for  the  extraction  through  wells  on 
his  adjoining  land  of  the  oil  and  gas 
under  and  from  such  right-of-way.  No¬ 
tice  to  the  owner  of  the  right-of-way  will 
be  given  at  the  same  time  allowing  him 
opportunity  within  the  same  period  to 
submit  a  bid  or  offer  as  to  the  amount  or 
percentage  of  royalty  he  will  pay  if  a 
lease  is  awarded  to  him. 

(b)  Award  of  lease  to  the  owner  of  the 
right-of-way,  or  of  a  contract  for  the 
payment  of  compensatory  royalty  by  the 
owner  or  lessee  of  the  adjoining  lands, 
will  be  made  to  the  bidder  whose  offer  is 
determined  to  be  to  the  best  advantage 
to  the  United  States,  considering  the 
amount  of  royalty  to  be  received  and 
the  better  development  of  the  oil  and 
gas  deposits  in  the  right-of-way  under 
the  respective  means  of  production  and 
operation. 

§  200.83  Term  of  lease  and  of  com¬ 
pensatory  royalty  agreement.  The  term 
of  the  lease  will  be  for  a  period  of  not 
more  than  twenty  years,  and  the  com¬ 
pensatory  royalty  agreement  will  be  for 
the  period  necessary  to  reasonably  ex¬ 
tract  all  oil  and  gas  from  the  right-of- 
way. 

§  200.84  Royalties.  The  royalty  to 
be  charged  will  be  fixed  by  the  Bureau 
of  Land  Management,  after  considera¬ 
tion  of  all  the  facts  and  circumstances  in 
each  case,  but  will  not  be  less  than  121,,2 
percent. 

§  200.85  Form  of  lease.  The  lease  Is¬ 
sued  to  the  owner  of  the  right-of-way 
or  assignee  of  such  owner  will  be  sub¬ 
stantially  Form  4-213  modified  to  con¬ 
form  to  the  requirements  of  the  law  and 
these  regulations. 

§  200.86  Form  of  agreement  to  pay 
compensatory  royalty.  The  agreement 
with  the  owner  or  lessee  of  the  adjoining 
land  to  pay  compensatory  royalty  for 
the  extraction  through  wells  on  his  ad¬ 
joining  land  of  the  oil  and  gas  in  or 
under  the  right-of-way  will  be  substan¬ 
tially  Form  4-1086. 

§  200.87  Form  of  bond.  The  bond 
required  under  section  2  (a)  of  the  lease 
and  by  the  contractor  under  agreement 
to  pay  compensatory  royalty,  should  be 
substantially  Form  4-208g. 

Cross  Reference:  For  operating  regula¬ 
tions  see  30  CFR  Part  221. 


Part  201 — Mineral  Deposits  in  the 
Outer  Continental  Shelf 

GENERAL  PROVISIONS 

Sec. 

201.1  Purpose  and  authority. 

201.2  Persons  qualified  to  hold  leases. 

201.3  Leasing  maps. 
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RULES  AND  REGULATIONS 


Sec. 

201.4  Helium. 

201.5  Payments  due  under  lease. 

COOPERATIVE  CONSERVATION  PROVISIONS 

201.10  Unit  plans,  pooling,  and  drilling 

agreements. 

201.11  Application  for  approval  of  unit 

plan. 

201.12  Pooling  or  drilling  agreements. 

201.13  Subsurface  storage  of  oil  or  gas. 

201.14  Directional  drilling. 

ISSUANCE  OP  LEASES 

201.20  Kind  and  term. 

201.21  Notice  of  lease  offer. 

201.22  What  must  accompany  bids. 

201.23  Award  of  lease. 

201.24  Form. 

201.25  Dating  of  leases. 

RENTALS  AND  ROYALTIES 

201.40  Rentals. 

201.41  Royalties. 

201.42  Minimum  royalty. 

201.43  Compensatory  payments;  extension 

of  lease. 

BONDS 

201.50  Amount  of  bond  required  of  lessee. 

201.51  Form  of  bond. 

ASSIGNMENTS  OR  TRANSFERS 

201.60  Assignment  of  leases  or  interests 

therein. 

201.61  Requirement  for  filing  of  transfers. 

201.62  Separate  assignments  required  for 

transfer  of  record  title  to  leases. 

201.63  Effect  of  assignment  of  particular 

tract. 

TERMINATION  OF  LEASES 

201.80  Relinquishment  of  leases  or  parts  of 

leases. 

201.81  Cancellation  of  leases. 

SUSPENSION  OF  OPERATIONS  AND  PRODUCTION; 

ROYALTY  AND  RENTAL  RELIEF 

201.90  Suspension  of  operations  and  pro¬ 
duction;  royalty  and  rental  re¬ 
lief. 

MINERAL  LEASES  AFFECTED  BY  SECTION  6  OF 
OUTER  CONTINENTAL  SHELF  LANDS  ACT 

201.110  Effect  of  regulations  on  provisions 

of  lease. 

201.111  Leases  of  other  minerals. 

201.112  Bonds. 

201.113  Wells. 

201.114  Inspection. 

201.115  Diligence;  compliance  with  regula¬ 

tions  and  orders. 

201.116  Freedom  of  purchase. 

201.117  Purchase  of  production. 

201.118  Suspension  of  operations  during  war 

or  national  emergency. 

201.119  Restriction  of  exploration  and  oper¬ 

ations. 

201.120  Geological  and  geophysical  explora¬ 

tion;  rights-of-way. 

201.121  Leases  of  sulphur  and  other  min¬ 

eral. 

201.122  Removal  of  property  on  termina¬ 

tion  of  lease. 

201.123  Remedies  in  case  of  default. 

201.124  Heirs  and  successors  in  interest. 

APPEALS 

201.150  Appeals. 

Authority:  §§  201.1  to  201.150  issued  under 
eec.  5,  67  Stat.  464;  43  U.  S.  C.  1334.  Interpret 
or  apply  secs.  6,  8,  67  Stat.  465,  468;  43  U.  S.  C. 
1335,  1337. 

Note:  Forms  referred  to  In  this  part  may 
be  obtained  from  the  Bureau  of  Land 
Management. 

GENERAL  PROVISIONS 

§  201.1  Purpose  and  authority.  The 
Outer  Continental  Shelf  Lands  Act  of 


August  7,  1953  (67  Stat.  462),  referred  to 
in  this  part  as  “the  act”,  among  other 
things,  authorizes  the  Secretary  of  the 
Interior  to  issue  on  a  competitive  basis 
leases  for  oil  and  gas,  sulphur,  and  other 
minerals  in  submerged  lands  of  the  outer 
Continental  Shelf,  as  defined  in  section 
2  of  the  act.  The  inclusion  of  this  part 
in  this  title  shall  not  be  construed  as  an 
interpretation  that  the  laws  and  regula¬ 
tions  pertaining  to  public  lands  are  ap¬ 
plicable  to  the  submerged  lands  of  the 
outer  Continental  Shelf. 

§  201.2  Persons  qualified  to  hold 
leases.  Mineral  leases  issued  pursuant 
to  section  8  of  the  act  may  be  held  only 
by  citizens  of  the  United  States  over  21 
years  of  age,  associations  of  such  citi¬ 
zens,  States,  political  subdivisions  of  a 
State,  or  private,  public,  or  municipal 
corporations  organized  under  the  laws  of 
the  United  States  or  of  any  State  or 
Territory  thereof. 

§  201.3  Leasing  maps,  (a)  Any  area 
of  the  outer  Continental  Shelf  which  has 
been  appropriately  platted  as  provided  in 
paragraph  (b)  of  this  section  is  subject 
to  lease  for  any  mineral  not  included  in 
a  subsisting  lease  issued  under  the  act 
or  meeting  the  requirements  of  subsec¬ 
tion  (a)  of  section  6  of  the  act,  unless 
before  any  lease  is  offered  or  issued  the 
unit  is  (1)  withdrawn  from  disposition 
pursuant  to  section  12  (a)  of  the  act, 
or  (2)  designated  as  an  area  or  part  of 
an  area  restricted  from  operation  under 
section  12  (d)  of  the  act. 

<b)  As  the  need  arises,  the  Bureau  of 
Land  Management  will  prepare  official 
leasing  maps  of  areas  of  the  outer  Con¬ 
tinental  Shelf,  which  will  be  made  to 
conform  so  far  as  practicable  to  the 
method  of  tract  designation  established 
by  the  adjoining  State.  The  area  in¬ 
cluded  in  each  mineral  lease  shall  be 
described  in  accordance  with  the  official 
leasing  map. 

(c)  Each  oil  and  gas  lease  issued  pur¬ 
suant  to  section  8  of  the  act  shall  cover 
a  compact  area,  which  shall  not  exceed 
5,760  acres. 

§  201.4  Helium.  Each  lease  issued  or 
continued  under  the  act  shall  be  subject 
to  a  reservation  by  the  United  States  of 
the  ownership  of  and  the  right  to  ex¬ 
tract  helium  from  all  gas  produced  from 
the  leased  area,  subject  to  such  rules 
and  regulations  as  shall  be  prescribed  by 
the  Secretary  of  the  Interior.  In  case 
the  United  States  elects  to  take  the 
helium,  the  lessee  shall  deliver  all  gas 
containing  helium,  or  the  portion  of  gas 
desired,  to  the  United  States  at  any  point 
on  the  leased  area  in  the  manner  re¬ 
quired  by  the  United  States,  for  the  ex¬ 
traction  of  helium  in  such  plant  or  re¬ 
duction  works  for  that  purpose  as  the 
United  States  may  provide,  whereupon 
the  residue  shall  be  returned  to  the 
lessee  with  no  substantial  delay  in  the 
delivery  of  gas  produced  from  the  well 
to  the  purchaser  thereof.  The  lessee 
shall  not  suffer  a  diminution  of  value  of 
the  gas  from  which  the  helium  has  been 
extracted,  or  loss  otherwise,  for  which 
he  is  not  reasonably  compensated,  save 
for  the  value  of  the  helium  extracted. 
The  United  States  shall  have  the  right 
to  erect,  maintain,  and  operate  on  the 
leased  area  any  and  all  reduction  works 


and  other  equipment  necessary  for  the 
extraction  of  helium. 

§  201.5  Payments  due  under  lease. 
All  payments  to  the  United  States  re¬ 
quired  by  the  act  or  the  regulations  in 
this  part  shall  be  made  to  the  oil  and  gas 
supervisor  of  the  Geological  Survey  for 
the  region  in  which  the  leased  area  is 
situated  unless  otherwise  provided  by  the 
regulations  in  this  part  or  directed  by 
the  Secretary.  All  such  payments  should 
be  made  by  check,  bank  draft,  or  money 
order  payable  to  the  Treasurer  of  the 
United  States. 

COOPERATIVE  CONSERVATION  PROVISIONS 

§  201.10  Unit  playis,  pooling,  and  drill¬ 
ing  agreements.  Section  5  (a)  (1)  of 
the  act  authorizes  the  Secretary  in  the 
interest  of  conservation  to  provide  for 
unitization,  pooling  and  drilling  agree¬ 
ments.  Such  agreements  may  be  initi¬ 
ated  by  lessees  or  where  in  the  interest 
of  conservation  they  are  deemed  neces¬ 
sary  they  may  be  required  by  the  Secre¬ 
tary. 

§  201.11  Application  for  approval  of 
unit  plan.  The  procedure  for  obtaining 
the  approval  of  a  unit  plan  of  develop¬ 
ment  is  contained  in  30  CFR  Part  226, 
“Unit  or  Cooperative  Agreements”.1  All 
applications  to  unit'ze  and  all  documents 
incident  thereto  shall  be  filed  in  the 
office  of  the  oil  and  gas  supervisor.  Geo¬ 
logical  Survey,  for  the  region  in  which 
the  unit  area  is  situated. 

§  201.12  Pooling  or  drilling  agree¬ 
ments.  (a)  With  the  approval  of  the 
Secretary,  pooling  or  drilling  agreements 
may  be  made  between  lessees  for  the 
purposes  of  ( 1 )  utilizing  a  common  drill¬ 
ing  platform  to  develop  adjacent  or  ad¬ 
joining  leases;  (2)  permitting  operators 
or  pipeline  companies  to  enter  into  con¬ 
tracts  involving  a  number  of  leases  suffi¬ 
cient  to  justify  operations  on  a  large 
scale  for  the  discovery,  development, 
production  or  transportation  of  oil  and 
gas,  sulphur,  or  other  minerals  and  to 
finance  the  same;  or  (3)  for  other  pur¬ 
poses  in  the  interest  of  conservation. 

(b)  A  contract  submitted  for  approval 
under  these  provisions  should  be  fi'ed 
with  the  oil  and  gas  supervisor,  to¬ 
gether  with  enough  copies  to  permit 
retention  of  5  copies  by  the  Department 
after  approval.  Complete  details  must 
be  furnished  in  order  that  the  Secretary 
may  have  facts  upon  which  to  make  a 
definite  determination  and  prescribe  the 
conditions  on  which  the  contract  is 
approved. 

§  201.13  Subsurface  storage  of  oil  or 
gas.  (a)  In  order  to  avoid  waste  or  to 
promote  conservation  of  natural  re¬ 
sources,  and  when  it  can  be  shown  that 
no  undue  interference  with  operations 
under  existing  leases  will  result,  the  Sec¬ 
retary,  upon  application  by  the  inter¬ 
ested  parties,  may  authorize  the  subsur¬ 
face  storage  of  oil  or  gas  in  the  lands 
of  the  outer  Continental  Shelf,  whether 
or  not  produced  from  the  outer  Con¬ 
tinental  Shelf.  Such  authorization  will 
provide  for  the  payment  of  such  storage 
fee  or  rental  on  the  stored  oil  or  gas  as 
may  be  determined  adequate  in  each 

*See  30  CFR,  Part  226. 
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case,  or,  in  lieu  thereof,  for  a  royalty 
other  than  that  prescribed  in  any  lease 
of  the  area  involved  when  such  stored 
oil  or  gas  is  produced  in  conjunction 
with  oil  or  gas  not  previously  produced. 
Any  lease  of  an  area  used  for  the  storage 
of  oil  or  gas  shall  not  be  deemed  to  ex¬ 
pire  during  the  period  of  such  storage 
and  so  long  thereafter  as  oil  or  gas  not 
previously  produced  is  produced  in  pay¬ 
ing  quantities,  or  drilling  or  well  rework¬ 
ing  operations  as  approved  by  the  Sec¬ 
retary  are  conducted  thereon. 

(b)  Applications  for  subsurface  stor¬ 
age  shall  be  filed  in  triplicate  with  the 
oil  and  gas  supervisor  and  shall  disclose 
the  ownership  of  the  lands  or  interests 
in  the  lands  involved,  the  parties  in  in¬ 
terest,  including  lessees  of  other  mineral 
interests,  the  storage  fee,  rental,  or  roy¬ 
alty  offered  to  be  paid  for  such  storage 
and  all  essential  information  showing 
the  necessity  for  such  storage.  Enough 
copies  of  the  final  agreement  signed  by 
the  parties  in  interest  shall  be  submitted 
for  the  approval  of  the  Secretary  to 
permit  retention  of  5  copies  by  the  De¬ 
partment  after  approval. 

§  201.14  Directional  drilling.  A  lease 
may  be  maintained  in  force  by  direc¬ 
tional  wells  drilled  under  the  leased  area 
from  surface  locations  on  adjacent  or 
adjoining  land  not  covered  by  the  lease. 
In  such  circumstances,  drilling  shall 
be  considered  to  have  commenced  on 
the  leased  area  when  drilling  is  com¬ 
menced  on  the  adjacent  or  adjoining 
land  for  the  purpose  of  directionally 
drilling  under  the  leased  area  through 
any  directional  well  surfaced  on  ad¬ 
jacent  or  adjoining  land,  and  production, 
drilling,  or  reworking  of  any  such  di¬ 
rectional  well  shall  be  considered  pro¬ 
duction  or  drilling  or  reworking  opera¬ 
tions  (as  the  case  may  be)  on  the  leased 
area  for  all  purposes  of  the  lease. 

ISSUANCE  OF  LEASES 

§  201.20  Kind  and  term.  In  accord¬ 
ance  with  the  provisions  of  section  8  of 
the  act,  all  leases  will  be  issued  competi¬ 
tively  upon  the  Department’s  motion  or 
upon  a  request  describing  the  area  and 
expressing  an  interest  in  leasing  a  unit 
or  units  addressed  to  the  Director,  Bu¬ 
reau  of  Land  Management,  Washington 
25,  D.  C.,  hereinafter  referred  to  as  the 
Director,  with  a  copy  to  the  oil  and  gas 
supervisor.  From  time  to  time  the  Di¬ 
rector  may  issue  calls  for  the  submission 
of  requests  for  oil  and  gas  or  other  min¬ 
eral  lease  offerings  in  specified  areas. 
Leases  will  be  awarded  to  the  highest 
qualified  bidder  on  the  basis  specified 
in  the  notice  of  lease  offer.  All  oil  and 
gas  leases  shall  be  for  a  term  of 
5  years  and  so  long  thereafter  as  oil 
or  gas  may  be  produced  from  the  leased 
area  in  paying  quantities  or  drilling  or 
well  reworking  operations,  as  approved 
by  the  Secretary,  are  conducted  thereon. 
All  sulphur  leases  shall  be  for  a  term  of 
iO  years  and  so  long  thereafter  as  sul¬ 
phur  may  be  produced  from  the  leased 
area  in  paying  quantities  or  drilling, 
well  reworking,  plant  construction,  or 
other  operations  for  the  production  of 
sulphur,  as  approved  by  the  Secretary, 
are  conducted  thereon.  Other  mineral 
leases  shall  be  for  such  terms  as  may  be 
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prescribed  by  the  Secretary  at  the  time 
of  offering  the  leases. 

§  201.21  Notice  of  lease  offer.  Notice 
of  the  offer  of  lands  for  lease  will  be 
given  by  publication  at  the  expense  of 
the  United  States  in  the  Federal  Regis¬ 
ter,  as  the  official  publication,  and  in 
such  other  publications  as  may  be  au¬ 
thorized  and  the  first  publication  shall 
be  at  least  30  days  prior  to  the  date  of 
sale.  The  notice  will  set  the  place,  date, 
and  hour  at  which  the  bids  will  be 
opened.  All  sealed  bids  in  response  to 
any  such  notice  must  be  filed  at  the 
place,  and  prior  to  the  time  set  for  open¬ 
ing  bids.  The  notice  may  contain  special 
conditions  which  will  become  part  of  the 
lease  to  be  issued. 

§  201.22  What  must  accompany  bids. 
(a)  A  separate  bid  must  be  submitted 
for  each  lease  unit  described  in  the  no¬ 
tice  of  lease  offer.  A  bid  may  not  be 
submitted  for  less  than  an  entire  unit. 
Each  bidder  must  submit  with  his  bid 
a  certified  or  cashier’s  check  or  bank 
draft  on  a  solvent  bank,  or  a  money  order 
or  cash,  for  one-fifth  of  the  amount  of 
the  cash  bonus.  If  the  bidder  is  an  in¬ 
dividual,  he  must  submit  with  his  bid  a 
statement  of  his  citizenship.  If  the  bid¬ 
der  is  an  association  (including  a  part¬ 
nership),  the  bid  shall  be  accompanied 
also  by  a  certified  copy  of  the  articles  of 
association  or  appropriate  reference  to 
the  record  of  the  Bureau  of  Land  Man¬ 
agement  in  which  such  a  copy  has  al¬ 
ready  been  filed,  with  a  statement  as  to 
any  subsequent  amendments.  If  the 
bidder  is  a  corporation,  the  following 
additional  information  shall  be  submit¬ 
ted  with  the  bid: 

(1)  A  certified  copy  of  the  articles  of 
incorporation  and  a  copy  either  of  the 
minutes  of  the  meeting  of  the  board  of 
directors  or  of  the  by-laws  indicating 
that  the  person  signing  the  bid  has 
authority  to  do  so,  or,  in  lieu  of  such  a 
copy,  a  certificate  by  the  secretary  or  the 
assistant  secretary  of  the  corporation  to 
that  effect,  over  the  corporate  seal  or 
appropriate  reference  to  the  record  of 
the  Bureau  of  Land  Management  in  con¬ 
nection  with  which  such  articles  and 
authority  have  been  previously  furnished. 

(b)  All  bidders  are  warned  against 
violation  of  the  provisions  of  Title  18 
U.  S.  C.  section  1860,  prohibiting  un¬ 
lawful  combination  or  intimidation  of 
bidders. 

§  201.23  Award  of  lease.  Following 
the  public  opening  of  the  sealed  bids  as 
provided  for  in  the  notice  of  lease  offer, 
the  authorized  officer,  subject  to  his  right 
to  reject  any  and  all  bids  will  award  the 
lease  to  the  successful  bidder.  In  the 
event  the  highest  bids  are  tie  bids,  tie 
bidders  may  file  with  the  Director  within 
15  days  after  notification  an  agreement 
to  accept  the  lease  jointly,  otherwise  all 
bids  will  be  rejected.  If  the  authorized 
officer  fails  to  accept  the  highest  bid  for 
a  lease  within  30  days  after  the  date  on 
which  the  bids  are  opened,  all  bids  for 
such  lease  will  be  considered  rejected. 
Notice  of  his  action  will  be  transmitted 
promptly  to  the  several  bidders.  If  the 
lease  is  awarded,  three  copies  of  the 
lease  will  be  sent  to  the  successful  bidder 
and  he  will  be  required  within  30  days 


from  his  receipt  thereof  to  execute  them, 
pay  the  first  year’s  rental,  the  balance 
of  the  bonus  bid,  and  file  a  bond  as  re¬ 
quired  in  §  201.50.  Deposits  on  rejected 
bids  will  be  returned.  If  the  successful 
bidder  fails  to  execute  the  lease  or  other¬ 
wise  comply  with  the  applicable  regula¬ 
tions,  his  deposit  will  be  forfeited  and 
disposed  of  as  other  receipts  under  the 
act.  If  before  the  lease  is  executed  on 
behalf  of  the  United  States  the  land  is 
withdrawn  or  restricted  from  leasing, 
all  payments  made  by  the  bidder  will  be 
refunded.  If  the  awarded  lease  is  exe¬ 
cuted  by  an  agent  acting  in  behalf  of 
the  bidder,  the  lease  must  be  accom¬ 
panied  by  evidence  that  the  bidder  au¬ 
thorized  the  agent  to  execute  the  lease. 
When  the  three  copies  of  the  lease  are 
executed  by  the  successful  bidder  and 
returned  to  the  authorized  officer,  the 
lease  will  be  executed  on  behalf  of  the 
United  States,  and  one  fully  executed 
copy  will  be  mailed  to  the  successful 
bidder. 

§  201.24  Form.  Oil  and  gas  leases 
will  be  issued  on  Form  4-1255,  and  sul¬ 
phur  leases  on  Form  4-1256.  Other 
mineral  leases  will  be  issued  on  such 
forms  as  may  be  prescribed  by  the 
Secretary. 

§  201.25  Dating  of  leases.  All  leases 
issued  under  the  regulations  in  this  part 
will  be  dated  and  become  effective  as  of 
the  first  day  of  the  month  following  the 
date  the  leases  are  signed  on  behalf  of 
the  lessor,  except  that,  when  prior 
written  request  is  made,  a  lease  may  be 
dated  and  become  effective  as  of  the  first 
day  of  the  month  within  which  it  is  so 
signed. 

RENTALS  AND  ROYALTIES 

§  201.40  Rentals.  An  annual  rental 
shall  be  due  and  payable  in  advance  on 
the  first  day  of  each  lease  year  prior  to 
discovery  at  the  rate  specified  in  the 
lease.  The  owner  of  any  lease  created 
by  the  assignment  of  a  portion  of  a  pro¬ 
ducing  lease  and  on  which  assigned  por¬ 
tion  there  is  no  discovery  shall  be  re¬ 
quired  to  pay  an  annual  rental  for  such 
assigned  portion  at  the  rate  per  acre 
specified  in  the  lease  payable  each  lease 
year  following  the  year  in  W’hich  the 
assignment  became  effective  and  prior  to 
a  discovery  on  such  segregated  portion. 

§  201.41  Royalties.  Royalties  shall  be 
at  the  rate  specified  in  the  lease  but  in 
no  event  shall  the  royalty  on  oil  and  gas 
be  less  than  12  V2  percent  of  the  amount 
or  value  of  the  production  saved,  re¬ 
moved  or  sold  from  the  lease,  nor  on 
sulphur  less  than  5  percent  of  the  gross 
production  or  value  of  the  sulphur  at 
the  wellhead. 

§  201.42  Minimum  royalty.  Each 
lessee  shall  pay  the  minimum  royalty 
specified  in  the  lease  at  the  end  of  each 
lease  year  beginning  with  the  first  lease 
year  following  a  discovery  on  the  lease. 

§  201.43  Compensatory  payments,  ex¬ 
tension  of  lease.  In  the  event  that  an  oil 
and  gas  lessee  makes  compensatory  pay¬ 
ments  as  provided  in  30  CFR  250.33  and 
in  the  event  that  the  lease  is  not  being 
maintained  in  force  by  other  production 
of  oil  or  gas  in  paying  quantities  or  by 
other  approved  drilling  or  reworking 
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operations,  such  payments  shall  be  con¬ 
sidered  as  the  equivalent  of  production 
in  paying  quantities  for  all  purposes  of 
the  lease. 

BONDS 

§  201.50  Amount  of  bond  required  of 
lessee.  The  successful  bidder  prior  to  the 
issuance  of  an  oil  and  gas  or  sulphur 
lease  must  furnish  a  corporate  surety 
bond  in  the  sum  of  $15,000  conditioned 
on  compliance  with  all  of  the  terms  of 
the  lease,  unless  he  already  maintains  or 
furnishes  a  bond  in  the  sum  of  $100,000  v 
conditioned  on  compliance  with  the 
terms  of  oil  and  gas  and  sulphur  leases 
held  by  him  on  the  outer  Continental 
Shelf  in  the  (a)  Gulf  of  Mexico,  (b)  along 
the  Pacific  Coast  or  (c)  along  the  Atlan¬ 
tic  Coast  as  may  be  appropriate.  An 
operator’s  bond  in  the  same  amount  may 
be  substituted  at  any  time  for  the  lessee's 
bond.  The  United  States  reserves  the 
right  to  require  additional  security  in  the 
form  of  a  supplemental  bond  or  bonds 
or  to  increase  the  coverage  of  an  existing 
bond  if,  after  operations  or  production 
have  begun,  such  additional  security  is 
deemed  necessary.  The  amount  of  bond 
coverage  on  leases  for  other  minerals 
will  be  determined  at  the  time  of  the 
offer  to  lease  and  will  be  stated  in  the 
notice  of  lease  offer. 

§  201.51  Form  of  boiid.  Bonds  fur¬ 
nished  by  lessee  or  operator  for  a  single 
lease  will  be  on  Forms  4-1257  and  4- 
1260.  The  $100,000  bond  will  be  on  Form 
4-1258.  In  place  of  a  surety  bond  a  les¬ 
see  or  operator  may  furnish  his  personal 
bond  and  deposit  therewith  United 
States  bonds  in  a  sum  equal  at  their  par 
value  to  the  amount  of  the  surety  bond, 
such  personal  bonds  as  to  a  single  lease 
to  be  on  Forms  4-1261  and  4-1262,  and 
as  to  areas,  Form  4-1259. 

ASSIGNMENTS  OR  TRANSFERS 

§  201.60  Assignment  of  leases  or  in¬ 
terests  therein.  Leases,  or  any  un¬ 
divided  interest  therein,  may  be  assigned 
in  whole  or  as  to  any  officially  desig¬ 
nated  subdivision  subject  to  the  approval 
of  the  authorized  officer,  to  any  one 
qualified  under  §  201.2  to  take  and  hold  a 
lease.  Any  assignment  made  under  this 
section  shall,  upon  approval,  be  deemed 
to  be  effective  on  and  after  the  first  day 
of  the  lease  month  following  its  filing  in 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25.  D.  C.,  unless  at  the  request  of 
the  parties  an  earlier  date  is  specified  in 
the  Director’s  approval.  The  assignor 
shall  be  liable  for  all  obligations  under 
the  lease  accruing  prior  to  the  approval 
of  the  assignment. 

§  201.61  Requirements  for  filing  of 
transfers,  (a)  (1)  All  instruments  of 
transfer  of  a  lease  or  of  an  interest 
therein,  including  operating  agreements, 
subleases,  and  assignments  of  record  in¬ 
terests,  must  be  filed  in  triplicate  for  ap¬ 
proval  within  90  days  from  the  date  of 
final  execution  with  a  statement  over 
the  transferee’s  own  signature  with  re¬ 
spect  to  citizenship  and  qualifications 
similar  to  that  required  of  a  lessee  and 
must  contain  all  of  the  terms  and  con¬ 
ditions  agreed  upon  by  the  parties 
thereto.  Carried  working  interests, 
overriding  royalty  interests,  or  payments 


out  of  production,  may  be  created  or 
transferred  without  requirement  for  fil¬ 
ing  or  approval. 

(2)  An  application  for  approval  of  any 
Instrument  required  to  be  filed  must  be 
accompanied  by  a  fee  of  $10,  and  an  ap¬ 
plication  not  accompanied  by  payment 
of  such  a  fee  will  not  be  accepted  for 
filing.  Such  fee  will  not  be  returned 
even  though  the  application  later  be 
withdrawn  or  rejected  in  whole  or  in 
part. 

(b)  Where  an  attorney  in  fact,  in  be¬ 
half  of  the  holder  of  a  lease,  operating 
agreement  or  sublease  signs  an  assign¬ 
ment  of  the  agreement,  lease,  or  interest, 
or  signs  the  application  for  approval, 
there  must  be  furnished  evidence  of  the 
authority  of  the  attorney  in  fact  to 
execute  the  assignment  or  application 
and  the  statement  required  by  §  201.22. 

(c)  Where  an  assignment  creates  a 
segregated  lease  a  bond  must  be  fur¬ 
nished  in  the  amount  prescribed  in 
§  201.50.  Where  an  assignment  does  not 
create  separate  leases  the  assignee,  if 
the  assignment  so  provides  and  the 
surety  consents,  may  become  a  joint 
principal  on  the  bond  with  the  assignor. 

(d)  In  order  for  the  heirs  or  devisees 
of  a  deceased  holder  of  a  lease,  or  any 
interest  therein,  to  be  recognized  by  the 
Department  as  the  lawful  successor  to 
such  lease  or  interest,  evidence  of  their 
status  as  such  heirs  or  devisees  must  be 
furnished  in  the  form  of  a  certified  copy 
of  an  appropriate  order  or  decree  of  the 
court  having  jurisdiction  of  the  distribu¬ 
tion  of  the  estate  or.  if  no  court  action 
is  necessary,  the  statements  of  two  dis¬ 
interested  parties  having  knowledge  of 
the  facts  or  a  certified  copy  of  the  will, 
and,  in  all  cases,  the  statements  of  the 
heirs  or  devisees  that  they  are  the  per¬ 
sons  named  as  successors  to  the  estate 
with  evidence  of  their  qualifications  as 
provided  in  §  201.22.  In  the  event  such 
heirs  or  devisees  are  unable  to  qualify  to 
hold  the  lease  or  interest  they  will  never¬ 
theless  be  recognized  as  the  lawful  suc¬ 
cessors  of  the  deceased  for  a  period  of 
not  to  exceed  2  years  from  the  date  of 
death  of  their  predecessor  in  interest. 

§  201.62  Separate  assignments  re¬ 
quired  for  transfer  of  record  title  to 
leases.  A  separate  instrument  of  assign¬ 
ment  must  be  filed  for  each  lease  w'hen 
transfers  involve  record  titles.  When 
transfers  to  the  same  person,  association, 
or  corporation,  involving  more  than  one 
lease  are  filed  at  the  same  time  for  ap¬ 
proval,  one  request  for  approval  and  one 
showing  as  to  the  qualifications  of  the 
assignee  will  be  sufficient. 

§  201.63  Effect  of  assignment  of  par¬ 
ticular  tract,  (a)  When  an  assignment 
is  made  of  all  of  the  record  title  to  a 
portion  of  the  acreage  in  a  lease,  the 
assigned  and  retained  portions  become 
segregated  into  separate  and  distinct 
leases.  The  assignee  becomes  a  lessee  of 
the  Government  as  to  the  segregated 
tract  and  is  bound  by  the  terms  of  the 
lease  as  though  he  had  obtained  the 
lease  from  the  United  States  in  his  own 
name,  and  the  assignment  after  its  ap¬ 
proval  will  be  the  basis  of  a  new  record. 
Royalty,  minimum  royalty,  and  rental 
provisions  of  the  original  lease  shall 


apply  separately  to  each  segregated  per- 
tion. 

(b)  In  the  case  of  an  assignment  cf  a 
portion  of  an  oil  and  gas  lease  the  segre¬ 
gated  leases  shall  continue  in  full  force 
and  effect  for  the  primary  term  of  the 
original  lease  and  so  long  thereafter  as 
oil  or  gas  may  be  produced  from  the 
original  leased  area  in  paying  quantities 
or  drilling  or  well  reworking  operations 
as  approved  by  the  Secretary  are  con¬ 
ducted  thereon. 

TERMINATION  OF  LEASES 

§  201.80  Relinquishment  of  leases  or 
parts  of  leases.  A  lease  or  any  officially 
designated  subdivision  thereof  may  be 
surrendered  by  the  record  title  holder  by 
filing  a  written  relinquishment,  in  tripli¬ 
cate,  with  the  Director’s  office.  A  relin¬ 
quishment  shall  take  effect  on  the  date 
it  is  filed  subject  to  the  continued  obli¬ 
gation  of  the  lessee  and  his  surety  to 
make  payment  of  all  accrued  rentals  and 
royalties  and  to  abandon  all  wells  on  the 
land  to  be  relinquished  to  the  satisfac¬ 
tion  of  the  oil  and  gas  supervisor. 

§  201.81  Cancellation  of  leases.  Any 
nonproducing  lease  issued  under  the 
act  may  be  canceled  by  the  authorized 
officer  whenever  the  lessee  fails  to 
comply  with  any  provision  of  the  act  or 
lease  or  applicable  regulations  in  force 
and  effect  on  the  date  of  the  issuance  of 
the  lease,  if  such  failure  to  comply  con¬ 
tinues  for  30  days  after  mailing  of  notice 
by  registered  letter  to  the  lease  owner 
at  his  record  post  office  address.  Any 
such  cancellation  is  subject  to  judicial 
review  as  provided  in  section  8  <j)  of  the 
act  upon  the  complaint  of  any  person. 
Producing  leases  issued  under  the  act 
may  be  canceled  for  such  failure  only 
by  judicial  proceedings  in  the  manner 
prescribed  in  section  5  (b)  (2)  of  the  act. 
Any  lease  issued  under  the  act,  whether 
producing  or  not,  wrill  be  canceled  by 
the  authorized  officer  upon  proof  that 
it  wTas  obtained  by  fraud  or  misrepre¬ 
sentation,  and  after  notice  and  oppor¬ 
tunity  to  be  heard  has  been  afforded  to 
the  lessee. 

SUSPENSION  OF  OPERATIONS  AND  PRODUC¬ 
TION:  ROYALTY  AND  RENTAL  RELIEF 

§  201.90  Suspejision  of  operations  and 
production;  royalty  and  rental  relief. 
(a)  In  addition  to  the  provisions  of  sec¬ 
tion  12  (c)  and  (d)  of  the  act,  in  the 
event  that  the  Director  of  the  Geological 
Survey  in  the  interest  of  conservation 
directs  the  suspension  of  both  operations 
and  production  with  respect  to  any  lease 
no  payment  of  rental  or  royalty  will  be 
required  during  the  period  of  suspension: 
and  the  term  of  the  lease  w'ill  be  ex¬ 
tended  by  a  period  equivalent  to  the  pe¬ 
riod  of  suspension.  In  the  event  that 
the  Director  of  the  Geological  Survey 
assents,  at  the  request  of  a  lessee,  to  a 
suspension  of  both  operations  and  pro¬ 
duction  under  a  lease  or  directs  or  as¬ 
sents  to  a  suspension  of  operations  only 
or  production  only,  the  term  of  the  lease 
will  not  be  deemed  to  expire  so  long  as 
the  suspension  remains  in  effect  but  the 
lessee  will  not  be  relieved  of  his  obliga¬ 
tion  to  pay  rental,  minimum  royalty,  or 
royalty,  as  the  case  may  be,  during  the 
term  of  suspension.  In  the  event  a  leased 
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area  contains  only  a  well  or  wells  capable 
of  producing  gas  in  paying  quantities  but 
which  gas  cannot  be  produced  because  of 
the  lack  of  transportation  facilities,  the 
Director  of  the  Geological  Survey  shall, 
upon  application,  grant  producing  relief 
subject  to  the  conditions  of  this  para¬ 
graph  for  a  maximum  period  not  to  ex¬ 
ceed  five  years  commencing  with  the 
lease  year  beginning  on  or  after  the  date 
of  discovery,  or  the  effective  date  of  the 
regulations  in  this  part,  whichever  is 
later.  Any  further  suspension  will  be 
granted  only  pursuant  to  the  other  provi¬ 
sions  of  this  paragraph.  As  to  leases 
maintained  under  section  6  of  the  act 
which  cover  minerals  in  addition  to  oil 
and  gas,  suspensions  may  be  made  sepa¬ 
rately  as  to  oil  and  gas  or  as  to  any  other 
mineral  designated  in  the  suspension, 
order,  or  grant. 

<b)  In  order  to  increase  the  ultimate 
recovery  of  minerals  and  in  the  interest 
of  conservation,  the  Director  of  the  Geo¬ 
logical  Survey,  whenever  he  determines 
it  necessary  to  promote  development  or 
finds  that  a  lease  cannot  be  successfully 
operated  under  the  terms  provided 
therein,  may  reduce  the  rental,  mini¬ 
mum  royalty,  or  royalty  on  the  entire 
leasehold,  or  on  any  deposit,  tract,  or 
portion  thereof  segregated  for  royalty 
purposes.  An  application  for  any  of  the 
above  relief  shall  be  filed  in  triplicate 
with  the  Director  of  the  Geological  Sur¬ 
vey.  It  must  contain  the  serial  number 
of  the  lease;  the  name  of  the  record 
title  holder;  a  description  of  the  area 
included  in  the  lease;  the  number,  loca¬ 
tion,  and  status  of  each  well  that  has 
been  drilled;  a  tabulated  statement  for 
each  month,  covering  a  period  of  not  less 
than  six  months  prior  to  the  date  of 
filing  the  application,  of  the  aggregate 
amount  of  minerals  subject  to  royalty 
computed  in  accordance  with  the  lease 
and  applicable  regulations.  Every  ap¬ 
plication  must  also  contain  a  detailed 
statement  of  expenses  and  costs  of  oper¬ 
ating  the  entire  lease  and  of  the  income 
from  the  sale  of  any  leased  products,  and 
all  facts  tending  to  show  whether  the 
wells  or  workings  can  be  successfully  op¬ 
erated  upon  the  rental  or  royalty  fixed 
in  the  lease.  Where  the  application  is 
for  a  reduction  of  royalty,  full  informa¬ 
tion  shall  be  furnished  as  to  whether 
royalties  or  payments  out  of  production 
are  paid  to  others  than  the  United  States, 
the  amounts  so  paid,  and  efforts  made  to 
reduce  them.  The  applicant  must  also 
file  agreements  of  the  holders  of  the  lease 
and  of  royalty  holders  to  a  permanent 
reduction  of  all  other  royalties  from  the 
leasehold  to  an  aggregate  not  in  excess 
of  one-half  the  Government  royalties. 

mineral  leases  affected  by  section  6  OF 

OUTER  CONTINENTAL  SHELF  LANDS  ACT 

5  201.110  Effect  of  regulations  on  pro¬ 
visions  of  lease,  (a)  As  contemplated  by 
section  6  (b)  of  the  act,  the  preceding 
regulations  in  this  part  so  far  as  they 
are  applicable  and  the  following  regula¬ 
tions  will  supersede  the  provisions  of 
any  lease  which  is  determined  to  meet 
the  requirements  of  section  6  (a)  of  the 
act,  to  the  extent  that  they  cover  the 
same  subject  matter,  wTith  the  following 
exceptions:  The  provisions  of  a  lease 
*ith  respect  to  the  area  covered  by  the 


lease,  the  minerals  covered  by  the  lease, 
the  rentals  payable  under  the  lease,  the 
royalties  payable  under  the  lease  (sub¬ 
ject  to  the  provisions  of  sections  6  (a) 
(8)  and  6  (a)  (9)  of  the  act),  and  the 
term  of  the  lease  (subject  to  the  provi¬ 
sions  of  section  6  (a)  (10)  of  the  act  and, 
as  to  sulphur,  subject  to  the  provisions 
of  section  6  (b)  (2)  of  the  act)  shall  con¬ 
tinue  in  effect  and,  in  the  event  of  any 
conflict  or  inconsistency,  shall  take 
precedence  over  those  regulations.2 

(b)  A  lease  that  meets  the  require¬ 
ments  of  section  6  (a)  of  the  act  shall 
also  be  subject  to  all  operating  and 
conservation  regulations  applicable  to 
the  outer  Continental  Shelf,  as  well  as 
the  regulations  relating  to  geophysical 
and  geological  exploratory  operations 
and  to  pipeline  rights-of-way  in  the 
outer  Continental  Shelf,  to  the  extent 
that  those  regulations  are  not  contrary 
to  or  inconsistent  with  the  provisions  of 
the  lease  relating  to  the  area  covered, 
the  minerals  covered,  the  rentals  pay¬ 
able,  the  royalties  payable,  and  the  term 
of  the  lease. 

§  201.111  Leases  of  other  minerals. 
The  existence  of  a  lease  that  meets  the 
requirements  of  section  6  (a)  of  the  act 
will  not  preclude  the  issuance  of  other 
leases  of  the  same  area  for  deposits  of 
other  minerals:  Provided,  That  no  lease 
of  minerals  other  than  those  covered  by 
the  lease  shall  authorize  or  permit  the 
lessee  thereunder  unreasonably  to  inter¬ 
fere  with  or  endanger  operations  under 
the  existing  lease:  And  provided  further. 
That  no  sulphur  leases  will  be  granted 
by  the  United  States  on  any  area  while 
such  area  is  included  in  a  lease  covering 
sulphur  under  section  6  (b)  of  the  act. 

§  201.112  Bonds.  Within  30  da'/s 
from  the  effective  date  of  the  regula¬ 
tions  in  this  part  or  writhin  such  further 
period  or  periods  as  may  be  fixed  from 
time  to  time  by  the  authorized  cfficer, 
the  lessee  under  a  lease  meeting  the  re¬ 
quirements  of  section  6  (a)  of  the  act 
must  furnish  a  bond  as  provided  in 
§  201.50. 

§201.113  Wells,  (a)  After  due  notice 
in  writing,  the  lessee  shall  drill  and  pro¬ 
duce  such  wells  as  the  Secretary  may 
reasonably  require  in  order  that  the 
leased  area  or  any  part  thereof  may  be 
properly  and  timely  developed  and  pro¬ 
duced  in  accordance  with  good  operat¬ 
ing  practice. 

(b)  At  the  election  of  the  lessee,  the 
lessee  may  drill  and  produce  other  wrells 
in  conformity  with  any  system  of  well 
spacing  or  production  allotments  affect¬ 
ing  the  area,  field,  or  pool  in  which  the 
leased  area  or  any  part  thereof  is  situ¬ 
ated,  which  is  authorized  or  sanctioned 
by  applicable  law  or  by  the  Secretary. 

(c)  The  lessee  shall  drill  and  produce 
such  wells  as  are  necessary  to  protect  the 
lessor  from  loss  by  reason  of  production 
on  other  properties,  or  in  lieu  thereof, 
with  the  consent  of  the  oil  and  gas  super¬ 
visor,  to  pay  a  sum  determined  by  the 
supervisor  as  adequate  to  compensate 
the  lessor  for  failure  to  drill  and  produce 


*  Nothing  herein  should  be  construed  to 
waive  compliance  with  any  provision  of  any 
State  lease  the  subject  matter  of  which  is 
not  covered  in  the  regulations  in  this  part. 


any  such  well.  In  the  event  that  this 
lease  is  not  being  maintained  in  force  by 
other  production  of  oil  or  gas  in  paying 
quantities  or  by  other  approved  drilling 
or  reworking  operations,  such  payments 
shall  be  considered  as  the  equivalent  of 
production  in  paying  quantities  for  all 
purposes  of  this  lease. 

§201.114  Inspection.  The  lessee 
shall  keep  open  at  all  reasonable  times 
for  the  inspection  of  any  duly  author¬ 
ized  officer  of  the  Department  of  the 
Interior,  the  leased  area  and  all  wells, 
improvements,  machinery  and  fixtures 
thereon  and  all  books,  accounts,  maps 
and  records  relative  to  operations  and 
surveys  or  investigations  on  or  with  re¬ 
gard  to  the  leased  area  or  under  the 
lease. 

§  201.115  Diligence;  compliance  with 
regulations  and  orders.  The  lessee  shall 
exercise  reasonable  diligence  in  drilling 
and  producing  the  wells  herein  provided 
for;  shall  carry  on  all  operations  in 
accordance  with  approved  methods  and 
practices  including  those  provided  in  the 
operating  and  conservation  regulations 
for  the  outer  Continental  Shelf;  shall 
remove  all  structures  when  no  longer 
required  for  operations  under  the  lease 
to  sufficient  depth  beneath  the  surface 
of  the  waters  to  prevent  them  from 
being  a  hazard  to  navigation  and  the 
fishing  industry;  and  shall  carry  out  at 
expense  of  the  lessee  all  lawful  and 
reasonable  orders  of  the  lessor  relative  to 
the  matters  in  this  section.  On  failure 
of  the  lessee  so  to  do  the  lessor  shall 
have  the  right  to  enter  on  the  property 
and  to  accomplish  the  purpose  of  such 
orders  at  the  lessee's  cost:  Provided, 
That  the  lessee  shall  not  be  held  re¬ 
sponsible  for  delays  or  casualties  occa¬ 
sioned  by  causes  beyond  the  lessee's 
control. 

§  201.116  Freedom  of  purchase.  The 
lessee  shall  accord  all  workmen  and  em¬ 
ployees  directly  engaged  in  any  of  the 
operations  under  the  lease  complete 
freedom  of  purchase. 

§201.117  Purchase  of  production.  In 
time  of  war,  or  when  the  President  of 
the  United  States  shall  so  prescribe,  the 
United  States  shall  have  the  right  of 
first  refusal  to  purchase  at  the  market 
price  all  or  any  portion  of  the  oil  or  gas 
produced  from  the  leased  area,  as  pro¬ 
vided  in  section  12  (b)  of  the  act. 

§  201.118  Suspension  of  operations 
during  war  or  national  emergency.  Upon 
recommendation  of  the  Secretary  of  De¬ 
fense,  during  a  state  of  war  or  national 
emergency  declared  by  the  Congress  or 
the  President  of  the  United  States  after 
August  7,  1953,  the  Secretary  is  author¬ 
ized  to  suspend  any  or  all  operations  un¬ 
der  a  lease,  as  provided  in  section  12  (c) 
of  the  act:  Provided,  That  just  compen¬ 
sation  shall  be  paid  by  the  United  States 
to  the  lessee  whose  operations  are  thus 
suspended. 

§  201.119  Restriction  of  exploration 
and  operations.  The  United  States  shall 
have  the  right,  as  provided  in  section  12 

(d)  of  the  act,  to  restrict  from  explora¬ 
tion  and  operations  the  leased  area  or 
any  part  thereof  which  may  be  desig¬ 
nated  by  and  through  the  Secretary  of 
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Defense,  with  the  approval  of  the  Presi¬ 
dent  of  the  United  States,  as,  or  as  part 
of,  an  area  of  the  outer  Continental 
Shelf  needed  for  national  defense.  So 
long  as  such  designation  remains  in  ef¬ 
fect  no  exploration  or  operations  may 
be  conducted  on  the  surface  of  the  leased 
area  or  the  part  thereof  included  within 
the  designation  except  with  the  concur¬ 
rence  of  the  Secretary  of  Defense.  If 
operations  or  production  under  any  lease 
within  any  such  restricted  area  shall  be 
suspended,  any  payments  of  rentals, 
minimum  royalty,  and  royalty  prescribed 
by  such  lease  likewise  shall  be  suspended 
during  such  period  of  suspension  of 
operations  and  production,  and  the  term 
of  such  lease  shall  be  extended  by  adding 
thereto  any  such  suspension  period,  and 
the  United  States  shall  be  liable  to  the 
lessee  for  such  compensation  as  is  re¬ 
quired  to  be  paid  under  the  Constitution 
of  the  United  States. 

5  201.120  Geological  and  geophysical 
exploration;  rights-of-way.  The  United 
States  reserves  the  right  to  authorize 
the  conduct  of  geological  and  geophysi¬ 
cal  exploration  in  the  leased  area  which 
does  not  interfere  with  or  endanger  ac¬ 
tual  operations  under  the  lease  and  the 
right  to  grant  such  easements  or  rights- 
of-way,  upon,  through,  or  in  the  leased 
area  as  may  be  necessary  or  appropriate 
to  the  working  of  other  lands  containing 
the  deposits  described  in  the  act,  and  to 
the  treatment  and  shipment  of  products 
thereof  by  or  under  authority  of  the 
Government,  its  lessees  or  permittees, 
and  for  other  public  purposes,  subject 
to  the  provisions  of  section  5  <c)  of  the 
act  where  they  are  applicable  and  to  all 
lawful  and  reasonable  regulations  and 
conditions  prescribed  by  the  Secretary 
thereunder. 

§  201.121  Leases  of  sulphur  and  other 
mineral.  The  United  States  reserves  the 
right  to  grant  sulphur  leases  and  leases 
of  any  mineral  other  than  oil,  gas,  and 
sulphur  within  the  leased  area  or  any 
part  thereof,  subject  to  the  provisions  of 
sections  8  <  c  > ,  8  « d  > ,  and  8  (e  >  of  the  act 
and  all  lawful  and  reasonable  regula¬ 
tions  prescribed  by  the  Secretary  there¬ 
under:  Proi'ided,  That  no  such  sulphur 
lease  or  lease  of  other  mineral  shall  au¬ 
thorize  or  permit  the  lessee  thereunder 
unreasonably  to  interfere  with  or  endan¬ 
ger  operations  under  the  lease  which  is 
continued  under  section  6  of  the  act. 

§  201.122  Removal  of  property  on 
termination  of  lease.  Upon  the  expira¬ 
tion  of  any  lease,  or  the  earlier  termina¬ 
tion  thereof  as  provided  in  the  regula¬ 
tions  in  this  part,  the  lessee  shall  within 
a  period  of  one  year  thereafter  remove 
from  the  premises  all  structures,  ma¬ 
chinery,  equipment,  tools,  and  materials 
other  than  improvements  needed  for 
producing  wells  or  for  drilling  or  pro¬ 
ducing  other  leases,  and  other  property 
permitted  by  the  lessor  to  be  maintained. 

§  201.123  Remedies  in  case  of  default. 

(a)  Whenever  the  lessee  fails  to  comply 
with  any  of  the  provisions  of  the  act  or 
of  the  lease  or  of  the  lawful  and  reason¬ 
able  regulations  issued  within  90  days 
after  the  authorized  officer  has  deter¬ 
mined  that  the  lease  meets  the  require¬ 
ments  of  section  6  (a)  of  the  act,  the 


lease  shall  be  subject  to  cancellation  as 
follows : 

(1)  If,  at  the  time  of  such  default,  no 
well  is  producing,  or  is  capable  of  pro¬ 
ducing,  oil  or  gas  in  paying  quantities 
from  the  leased  area,  whether  such  well 
be  drilled  from,  a  surface  location  within 
the  leased  area  or  be  directionally  drilled 
from  a  surface  location  on  adjacent  or 
adjoining  lands  the  lease  may  be  can¬ 
celled  by  the  Secretary  (subject  to  the 
right  of  judicial  review  as  provided  in 
section  8  (j)  of  the  act)  if  such  default 
continues  for  the  period  of  30  days  after 
mailing  of  notice  by  registered  letter  to 
the  lessee  at  the  lessee’s  record  post 
office  address. 

(2)  If,  at  the  time  of  such  default,  any 
well  is  producing,  or  is  capable  of  pro¬ 
ducing,  oil  or  gas  in  paying  quantities 
from  the  leased  area,  whether  such  well 
be  drilled  from  a  surface  location  within 
the  leased  area  or  be  directionally  drilled 
from  a  surface  location  on  adjacent  or 
adjoining  lands,  the  lease  may  be  can¬ 
celled  by  an  appropriate  proceeding  in 
any  United  States  district  court  having 
jurisdiction  under  the  provisions  of  sec¬ 
tion  4  (b)  of  the  act  if  such  default  con¬ 
tinues  for  the  period  of  30  days  after 
mailing  of  notice  by  registered  letter  to 
the  lessee  at  the  lessee’s  record  post  office 
address. 

(b)  If  any  such  default  continues  for 
the  period  of  30  days  after  mailing  of 
notice  by  registered  letter  to  the  lessee 
at  the  lessee’s  record  post  office  address, 
the  lessor  may  then  exercise  any  legal 
or  equitable  remedy  which  the  lessor 
may  have;  however,  the  remedy  of  can¬ 
cellation  of  the  lease  may  be  exercised 
only  under  the  conditions  and  subject  to 
the  limitations  set  out  in  paragraph  (a) 
of  this  section,  or  pursuant  to  section  8 
(i)  of  the  act. 

(c)  A  waiver  of  any  particular  default 
shall  not  prevent  the  cancellation  of  the 
lease  or  the  exercise  of  any  other  remedy 
the  lessor  may  have  by  reason  of  any 
other  cause  or  for  the  same  cause  occur¬ 
ring  at  any  other  time. 

§  201.124  Heirs  and  successors  in  in¬ 
terest.  Each  obligation  under  any  lease 
and  under  the  regulations  in  this  part 
shall  extend  to  and  be  binding  upon,  and 
every  benefit  thereunder  shall  inure  to, 
the  heirs,  executors,  administrators,  suc¬ 
cessors,  or  assigns  of  the  lessee. 

APPEALS 

§  201.150  Appeals.  Any  person  ag¬ 
grieved  by  any  action  taken  under  this 
part  has  the  right  of  appeal  to  the  Sec¬ 
retary  of  the  Interior  in  accordance  with 
the  conditions  and  limitations  provided 
in  §§  221.73  to  221.76  of  this  chapter. 
Nothing  contained  in  this  part  shall  be 
construed  to  prevent  any  interested 
party  from  seeking  judicial  review  as 
authorized  by  law. 


SUBCHAPTER  M — NATIONAL  FORESTS,  NA¬ 
TIONAL  PARKS,  AND  NATIONAL  MONU¬ 
MENTS 

Part  205 — National  Forests 

PROCEDURE  ON  APPLICATION  OR  PROOF  FOR  LANDS 
WITHIN  NATIONAL  FORESTS 

Sec. 

205.1  Showing  required  with  application 
alleging  settlement  prior  to  estab¬ 
lishment  ol  forest. 


Sec. 

205.2  Notice  to  forest  officer  in  connection 

with  final  proof;  action  by  man¬ 
ager  on  proof. 

205.3  Investigation  of  claim  and  report  by 

forest  officer;  filing  of  protest. 

205.4  Action  by  manager  on  protest;  notice 

to  adverse  party;  hearing. 

205.5  Action  when  no  protest  Is  filed;  pat¬ 

ent  to  be  withheld  pending  report 
from  Forest  Service. 

205.6  Officers  of  Department  of  Agriculture 

who  may  file  protests;  notice  to 
adverse  party;  hearing. 

205.7  Officer  to  represent  Government  at 

hearing. 

205.8  Procedure  in  forest  lieu  and  school 

selection  cases. 

205.9  Notice  to  officers  of  Department  of 

Agriculture  of  answers,  appeals, 
motions,  orders,  and  decisions. 

205.10  Cost  of  hearings;  estimates  in 

advance. 

CANCELED  ENTRIES  WITHIN  NATIONAL  FORESTS 

205.11  Canceled  entries  in  national  forests 

not  to  be  reinstated. 

EXCEPTION  IN  FINAL  CERTIFICATE  AND  PATENT  OF 
TELEPHONE  LINES,  ROADS,  TRAILS,  BRIDGES,  ETC. 
MAINTAINED  AND  OPERATED  BY  THE  UNITED 
STATES  UPON  THE  PUBLIC  LANDS,  INCLUDING 
NATIONAL  FOREST  LANDS 

205.12  When  exception  will  be  made;  pro¬ 

cedure. 

205.13  Preliminary  survey  is  insufficient  to 

warrant  exception  in  final  certifi¬ 
cate  or  patent. 

Authority:  §§  205.1  to  205.13  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  Indian  allotments 
in  national  forests,  see  §  176.15  of  this  chap¬ 
ter.  For  mining  claims  in  national  forests, 
see  §  185.33  of  this  chapter.  For  national 
forest  homesteads,  see  Part  170  of  this  chap¬ 
ter.  For  Forest  Service,  Department  of  Agri¬ 
culture,  see  Parks  and  Forests,  36  CFR 
Chapter  II.  For  forest  regulations  of  the 
Bureau  of  Indian  Affairs,  see  Indians,  25  CFR 
Parts  61  to  64.  For  National  Park  Service, 
Department  of  the  Interior,  see  Parks  and 
Forests,  36  CFR  Chapter  I. 

PROCEDURE  ON  APPLICATION  OR  PROOF  FOR 
LANDS  WITHIN  NATIONAL  FORESTS 

§  205.1  Showing  required  with  appli¬ 
cation  alleging  settlement  prior  to  estab¬ 
lishment  of  forest }  When  a  person  files 
application  to  make  entry,  or  to  amend 
an  existing  entry,  embracing  lands  within 
a  national  forest,  basing  the  right  of 
entry,  or  amendment,  on  settlement  prior 
to  the  establishment  of  the  forest,  the 
manager  will  require  such  person  to  file 
with  his  application  a  statement  in  dupli¬ 
cate,  containing  his  name  and  address, 
description  and  character  of  the  land  in¬ 
volved,  the  date  he  established  residence 
on  the  land,  his  absence  from  the  land, 
kind  and  character  of  improvements 
placed  thereon,  and  the  amount  of  land 
cleared  and  cultivated,  accompanied  by 
the  statement,  in  duplicate,  of  at  least 
one  disinterested  person,  corroborating 
the  statement.  The  manager  will  imme¬ 
diately  forward  the  duplicate  of  such 
statements  to  the  supervisor  of  the  na¬ 
tional  forest  in  which  the  lands  are  em¬ 
braced,  with  information  as  to  the  date  of 
filing  the  application,  the  date  of  filing 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent  state¬ 
ments  or  representations  as  to  any  matter 
within  Its  Jurisdiction. 
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the  township  plat  of  survey  covering  the 
land,  and  any  other  facts  of  record  affect¬ 
ing  the  application,  and  will  suspend 
action  on  the  application  for  60  days,  or 
upon  the  request  of  the  forest  supervisor, 
where  climatic  or  other  conditions  re¬ 
quire,  for  such  time,  not  to  exceed  6 
months,  as  will  enable  him  to  make  an 
examination  of  the  claim,  unless  in  the 
meantime  he  shall  receive  notice  of  no 
protest,  as  provided  in  §  205.3. 

§  205.2  Notice  to  forest  officer  in  con¬ 
nection  with  final  proof;  action  by  man¬ 
ager  on  proof.  The  manager  in  issuing 
notice  of  intention  to  make  final  proof 
upon  claims,  either  mineral  or  nonmin¬ 
eral,  within  a  national  forest  shall  im¬ 
mediately  furnish  a  copy  thereof  to  the 
supervisor  in  charge  of  such  forest,  and 
other  than  to  publish  such  notice  and 
receive  final  proof  will,  except  in  mineral 
cases  as  prescribed  in  §  205.4,  suspend 
action  on  the  final  proof  for  60  days  from 
date  thereof,  or  upon  the  request  of  the 
forest  supervisor,  where  climatic  or  other 
conditions  require,  for  such  time,  not  to 
exceed  6  months,  as  will  enable  him  to 
make  an  examination  of  the  claim,  un¬ 
less  in  the  meantime  he  shall  receive 
notice  of  no  protest  as  provided  in  §  205  3. 
In  each  case,  how’ever,  where  the  man¬ 
ager,  upon  examination  of  the  final  proof 
at  any  time  after  its  submission,  finds  it 
to  be  incurably  defective,  the  same  will 
be  rejected  and  the  Forest  Service  so 
advised,  notwithstanding  the  time  within 
which  a  protest  may  be  filed  hereunder 
has  not  expired. 

§  205.3  Investigation  of  claim  and  re¬ 
port  by  forest  officer;  filing  of  protest. 
The  forest  supervisor  upon  receipt  of  the 
statement  mentioned  in  §  205.1,  or  the 
notice  mentioned  in  §  205.2,  will  at  once 
make  investigation  of  the  claim,  and  will 
submit  to  the  regional  forester  a  report 
thereon,  unless  immediate  investigation 
is  impossible  because  of  climatic  or  other 
conditions,  when  an  extension  of  time 
will  be  requested  as  provided  in  §§  205.1 
and  205.2,  and  the  investigation  will  be 
made  and  the  report  submitted  as  soon 
as  possible  within  the  period  of  extension. 
The  regional  forester  will  promptly  con¬ 
sider  the  report,  and  if  of  opinion  that  no 
protest  should  be  filed  will  so  advise  the 
manager.  If  the  regional  forester  is  of 
opinion  that  a  protest  should  be  made,  he 
will  transmit  the  papers  to  the  regional 
attorney,  Office  of  the  Solicitor,  Depart¬ 
ment  of  Agriculture,  who  will  prepare  for 
his  signature  a  protest,  not  under  oath 
or  corroborated,  in  which  shall  be  plainly 
and  briefly  stated  the  grounds  upon 
which  the  protest  is  based.  The  protest 
shall  be  filed  in  triplicate  with  the  man¬ 
ager  of  the  proper  district  land  office. 

§  205.4  Action  by  manager  on  protest; 
notice  to  adverse  party;  hearing.  Upon 
receipt  of  the  protest,  the  manager  shall 
immediately  issue  the  notice  required  by 
5  221.5  of  this  chapter,  accompanied  by  a 
copy  of  the  protest,  stating  that  unless 
the  adverse  party  appears  and  answers 
the  allegations  of  said  notice  within  30 
hays  after  service  thereof,  the  allegations 
of  the  protest  shall  be  taken  as  confessed. 
Upon  the  filing  of  the  answer,  the  man¬ 
ner  shall  set  a  date  for  a  hearing,  after 
consultation  with  the  regional  attorney. 


Office  of  the  Solicitor,  Department  of 
Agriculture,  and  notify  parties  as  pro¬ 
vided  in  the  Rules  of  Practice,  Part 
221  of  this  chapter.  Upon  failure  of  the 
claimant  to  appear  at  the  hearing  the 
allegations  of  the  protest  will  be  taken 
as  confessed.  Hearings  shall  be  con¬ 
ducted  in  accordance  with  the  Rules  of 
Practice,  Part  221  of  this  chapter.  In 
other  than  mineral  cases,  action  upon 
the  application  and  upon  the  final  proof, 
which  may  be  offered  in  the  usual  man¬ 
ner,  shall  be  suspended  pending  the  final 
determination  of  the  protest,  except  as 
provided  in  §  205.2  for  the  disposition  of 
incurably  defective  proof.  In  mineral 
applications  for  patent  the  proof  shall  be 
considered  on  its  merits,  and,  if  found 
regular,  certificate  issued,  but  the  claim¬ 
ant  should  be  advised  in  such  case  that 
patent  will  be  withheld  by  the  Bureau  of 
Land  Management  pending  determina¬ 
tion  of  the  protest. 

The  manager  will  prepare  and  serve 
the  notices  required  by  §  221.5  of  this 
chapter  in  the  same  manner  as  is  done  by 
him  in  ordinary  Government  proceedings. 

§  205.5  Action  when  no  protest  is 
filed;  patent  to  be  withheld  pending  re¬ 
port  from  Forest  Service.  If  no  protest 
be  filed  within  the  time  limit  as  provided 
in  §§  205.1,  205.2,  the  manager  shall  take 
appropriate  action  upon  the  application 
or  the  final  proof.  But  in  no  case,  in  the 
absence  of  the  filing  of  a  protest  or  a  no 
protest  notice,  as  provided  in  §  205.3,  shall 
patent  issue  until  the  Bureau  of  Land 
Management  is  notified  by,  or  ascertains 
from,  the  Forest  Service,  that  the  claim 
will  not  be  protested,  as  provided  in 
§  205.6. 

§  205.6  Officers  of  Department  of  Ag¬ 
riculture  who  may  file  protests;  notice 
to  adverse  party;  hearing.  A  protest 
may  be  initiated  against  any  claim,  min¬ 
eral,  or  nonmineral,  embracing  lands 
within  national  forests  at  any  time  prior 
to  patent,  by  the  solicitor  or  the  regional 
attorney.  Office  of  the  Solicitor  of  the  De¬ 
partment  of  Agriculture  filing  in  the 
land  office,  in  triplicate,  a  complaint 
signed  by  the  Chief,  Forest  Service,  or 
the  regional  forester,  not  under  oath  or 
corroborated,  setting  forth  clearly  and 
briefly  the  grounds  of  the  protest.  Upon 
receipt  of  such  complaint  the  manager 
shall  issue  the  notice  required  by  §  221.5 
of  this  chapter,  accompanied  by  a  copy  of 
the  complaint  and  arrange  for  hearing, 
if  applied  for,  as  provided  in  §  205.4. 

§  205.7  Officer  to  represent  Govern¬ 
ment  at  hearing.  In  all  hearings  affect¬ 
ing  lands  or  claims  within  a  national 
forest  the  regional  attorney.  Office  of  the 
Solicitor,  Department  of  Agriculture, 
will  be  entered  of  record  as  appearing 
in  behalf  of  the  Government,  and  will 
conduct  the  Government’s  side  of  the 
case. 

§  205.8  Procedure  in  forest  lieu  and 
school  selection  cases.  Forest  lieu  and 
school  selection  cases  will  be  handled  by 
the  authorized  officer  of  the  Depart¬ 
ment  of  the  Interior.  The  forest  offi¬ 
cers  will,  upon  request  of  the  regional  ad¬ 
ministrator,  render  any  assistance  pos¬ 
sible  in  the  making  of  investigations, 
and  the  regional  attorney,  Office  of  the 
Solicitor  of  the  Department  of  Agricul¬ 


ture,  will  cooperate  with  the  regional 
administrator  in  the  conduct  of  hearings 
in  such  cases,  and  thereafter  will  take 
all  necessary  action,  including  the 
taking  of  appeals  to  the  Secretary  of  the 
Interior. 

§  205.9  Notice  to  officers  of  Depart¬ 
ment  of  Agriculture  of  answers,  appeals, 
motions,  orders,  and  decisions.  In  all 
Government  cases  before  managers  in¬ 
volving  lands  or  claims  within  a  national 
forest,  the  regional  attorney,  Office  of  the 
Solicitor  of  the  Department  of  Agricul¬ 
ture,  shall  be  served  with  copies  of  all 
answers,  appeals,  motions,  orders,  and 
decisions  required  to  be  noted  under  the 
rules  in  cases  of  private  contests.  The 
proper  officers  of  the  Department  of  Ag¬ 
riculture  shall  have  a  right  of  appeal 
from  any  decision  by  the  Bureau  of  Land 
Management  and  a  right  to  take  other 
like  action  in  the  same  manner  as  a 
private  contestant,  and  shall  receive  like 
notices  of  proceedings  and  decisions: 
Provided,  however.  That  the  Department 
of  Agriculture  shall  not  be  required  to 
take  formal  appeals  from  decisions  of 
managers. 

§  205.10  Cost  of  hearings;  estimates 
in  advance.  Costs  of  hearings  will  be 
paid  from  the  current  appropriations 
made  to  the  Bureau  of  Land  Manage¬ 
ment.  Prior  to  June  1  of  each  year  the 
regional  attorney.  Office  of  the  Solicitor, 
Department  of  Agriculture,  will  mail  to 
the  area  administrator,  Bureau  of  Land 
Management,  in  whose  area  the  lands 
involved  lie,  an  estimate  of  the  funds 
necessary  to  cover  the  hearings  during 
the  first  quarter  of  the  ensuing  fiscal 
year.  Like  action  will  be  taken  on  the 
first  day  of  each  month  which  imme¬ 
diately  precedes  the  other  quarters  of  the 
fiscal  year.  Such  estimates  should  be  ac¬ 
companied  by  a  list  of  the  cases  to  be 
heard,  which  should  include  the  names  of 
claimants,  land  office,  and  serial  number 
of  entry  or  application,  and  character  of 
entries  or  filings. 

CANCELED  ENTRIES  WITHIN  NATIONAL 
FORESTS 

5  205.11  Canceled  entries  in  national 
forests  not  to  be  reinstated,  (a)  When¬ 
ever,  after  due  procedure  under  the  law 
and  the  rulings  of  the  Department  of  the 
Interior,  any  entry  within  an  existing 
national  forest  has  been  canceled  by 
order  of  the  Department,  it  will  be  held 
that  such  matter  is  closed,  and  is  not 
subject  to  subsequent  motion  or  order 
before  or  by  the  Department. 

(b)  This  rule  is  applicable  to  an  entry 
within  a  national  forest  regularly  can¬ 
celed  by  the  Bureau  of  Land  Manage¬ 
ment  in  the  absence  of  an  appeal.  No 
such  entry  will  be  reinstated  by  direction 
of  the  Bureau  of  Land  Management. 

EXCEPTION  IN  FINAL  CERTIFICATE  AND  PATENT 

OF  TELEPHONE  LINES,  ROADS,  TRAILS, 

BRIDGES,  ETC.,  MAINTAINED  AND  OPERATED 

BY  THE  UNITED  STATES  UPON  THE  PUBLIC 

LANDS,  INCLUDING  NATIONAL  FOREST  LANDS 

§  205.12  When  exception  will  be  made; 
procedure.  In  cases  where  telephone 
lines,  roads,  trails  bridges,  fire  lanes,  cab¬ 
ins,  fences,  or  other  improvements  have 
been  actually  constructed  upon  the  public 
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lands  of  the  United  States,  including  na¬ 
tional  forest  lands,  and  are  being  main¬ 
tained  and  operated  by  the  United  States, 
and  the  Bureau  of  Land  Management  is 
furnished  with  appropriate  maps  or  field 
notes  by  the  Department  of  Agriculture 
so  prepared  to  enable  it  to  definitely 
locate  the  constructed  line,  proper  nota¬ 
tion  thereof  should  be  made  upon  its 
records. 

§  205.13  Preliminary  survey  is  insuffi¬ 
cient  to  warrant  exception  in  final  cer¬ 
tificate  or  patent.  A  mere  preliminary 
survey,  which  might  or  might  not  be  later 
followed  by  construction,  is  not  an  ap¬ 
propriation  of  the  land  to  the  public  use 
which  will  warrant  insertion  of  an  excep¬ 
tion  in  a  final  certificate  or  patent. 
Some  action,  indicating  upon  the  ground 
itself  that  the  tract  has  been  devoted  to 
the  public  use,  is  necessary,  such  as  stak¬ 
ing  the  area  to  be  retained  by  the  United 
States,  accompanied  by  a  setting  aside  of 
a  sufficient  part  of  the  appropriation  for 
construction.  In  other  words,  the  case 
should  be  one  of  either  actual  construc¬ 
tion,  or  in  which  the  evidence  shows  that 
the  construction  has  been  provided  for, 
and  will  be  immediately  undertaken. 


Part  206 — National  Parks  and  National 
Monuments 

Cross  References  :  For  exchanges  to  elimi¬ 
nate  private  holdings  from  national  parks, 
see  Part  150,  of  this  chapter.  For  sale  of 
public  lands  for  parks  and  cemeteries,  see 
Part  253,  of  this  chapter.  For  State  grants 
for  park  purposes,  see  Part  270,  of  this  chap¬ 
ter.  For  National  Park  Service,  Department 
of  the  Interior,  see  Parks  and  Forests,  36 
CFR  Chapter  I.  For  regulations  of  the  Amer¬ 
ican  Battle  Monuments  Commission  relating 
to  national  cemeteries  abroad,  see  Parks,  For¬ 
ests,  and  Memorials,  36  CFR  Part  403. 

PROCEDURE  ON  APPLICATION  OR  PROOF  FOR 
LANDS  WITHIN  NATIONAL  PARK  OR  RESER¬ 
VATION  FOR  NATIONAL  MONUMENTS 

§  206.1  Action  by  manager  on  entries 
or  proofs.  When  any  application  to 
make  entry  or  proof  is  filed  in  the  land 
office  for  lands  within  any  national  park 
or  within  any  reservation  of  lands  for 
national  monument,  the  manager  will 
immediately  notify  the  superintendent 
or  custodian  thereof  by  regular  mail. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


SUBCHAPTER  N — OFFICERS  AND  ABSTRACTERS 

Part  210 — Officers  and  Employees 

OFFICERS  AUTHORIZED  TO  ADMINISTER  OATHS  IN 
PUBLIC  LAND  CASES 

Sec. 

210.1  Officers  qualified;  statement  and  cer¬ 

tificate  of  official  character  re¬ 
quired  in  certain  cases. 

210.2  Time  and  place  for  transaction  of 

business  by  the  manager. 

RULES  TO  BE  OBSERVED  IN  ADMINISTERING  OATHS 
AND  TAKING  FINAL  PROOFS 

210.3  Identity  of  applicant  to  be  estab¬ 

lished  prior  to  administering  oath. 

210.4  Jurat  not  attached  until  affidavit  is 

complete  and  oath  administered. 

210.5  Manner  in  which  final  proof  should 

be  made;  continuance. 

210.6  Protests  and  adverse  claims. 

210.7  Officer  to  obtain  full  and  complete 

answers  and  report  to  the  manager. 


Sec. 

210.8  Testimony  of  each  claimant  and  wit¬ 

ness  to  be  taken  separate  and  apart 
from  and  not  within  the  hearing 
of  the  others. 

210.9  Parties  and  witnesses  to  be  advised 

of  laws  and  penalties  for  false 
swearing. 

210.10  Proof  officer  to  transmit  papers  to 

the  manager. 

210.11  Fees  for  administering  oath,  prepara¬ 

tion  of  paper  and  writing  out  tes¬ 
timony;  penalty. 

210.12  Officer  shall  not  aid  in  the  wrongful 

or  illegal  acquisition  or  use  of  pub¬ 
lic  lands. 

210.13  Officer  taking  affidavits,  proofs,  etc., 

Should  not  participate  in  purchase, 
sale,  mortgage,  exchange,  lease,  or 
relinquishment  of  the  lands  in¬ 
volved. 

210.14  Penalty  for  violation  of  the  rules. 

Authority:  ?§  210.1  to  210.14  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201.  Statutes  inter¬ 
preted  or  applied  are  cited  to  text  in 
parentheses. 

Cross  References:  For  abstracters,  see 
Part  211  of  this  chapter.  For  cases  in  which 
requirements  as  to  oaths  have  been  elimi¬ 
nated,  see  §  101.21  of  this  chapter.  For  right 
of  attorneys  and  agents  to  act  as  notaries, 
see  §  221.89a  of  this  chapter.  For  regulations 
relating  to  general  practice,  see  Parts  220  to 
223  of  this  chapter.  For  regulations  relating 
to  practice  in  Alaska,  see  Part  73  of  this 
chapter.  For  regulations  governing  practi¬ 
tioners,  see  Part  1  of  this  title. 

OFFICERS  AUTHORIZED  TO  ADMINISTER  OATHS 
IN  PUBLIC  LAND  CASES 

§  210.1  Officers  qualified;  statement 
and  certificate  of  official  character  re¬ 
quired  in  certain  cases,  (a)  Oaths  re¬ 
quired  under  the  homestead,  preemp¬ 
tion,1  timber-cultured,1  desert-land,  and 
timber  and  stone  acts  may,  in  States  for 
which  there  is  a  land  office,  be  made  be¬ 
fore  the  manager  or  the  acting  manager 
of  the  land  office  for  the  district  embrac¬ 
ing  the  land  sought;  or  before  any  of  the 
following  officers  inside  the  county,  par¬ 
ish,  or  land  district  embracing  the  land 
sought,  namely,  a  United  States  commis¬ 
sioner,  a  notary  public,  a  judge,  a  clerk, 
or  a  prothonotary  of  a  court  of  record,  a 
deputy  of  such  clerk  or  prothonotary,  or 
a  magistrate  authorized  by  the  laws  of 
or  pertaining  to  the  State  to  administer 
oaths;  or  before  any  such  officer  outside 
the  county  and  the  land  district  embrac¬ 
ing  the  land  sought  who  because  of  geo¬ 
graphic  or  topographic  conditions  may 
be  the  qualified  officer  nearest  to  the 
land  or  most  accessible  from  it.  In 
States  for  which  there  is  no  land  office, 
the  required  oaths  may  be  made  before 
any  qualified  officer  in  the  State. 

(b)  The  official  character  of  any  officer 
not  using  a  seal  of  office,  other  than  a 
manager  or  an  acting  manager,  must  be 
certified  under  seal  by  the  clerk  of  the 
court  having  the  record  of  his  appoint¬ 
ment  and  qualifications.  If,  in  States  for 
which  there  is  a  land  office,  an  oath  be 
administered  outside  the  county  and  the 
land  district  embracing  the  land  sought, 
the  applicant  must  show  by  a  statement, 
satisfactory  to  the  Bureau  of  Land  Man¬ 
agement,  that  the  oath  was  made  before 


*The  preemption  and  timber-culture  laws 
were  repealed  by  the  act  of  March  3,  1891  (26 
Btat.  1095;  43  U.  S.  C.  1181,  1197) ,  with  certain 
exceptions  specified  in  that  act. 


an  officer  who  because  of  geographic  or 
topographic  conditions  was  the  qualified 
officer  nearest  to  the  land  sought  or  most 
accessible  from  it.  Such  showing,  how¬ 
ever,  will  not  be  required  as  part  of  the 
final  proof  if  the  proof  be  taken  in  the 
town  or  city  in  which  the  newspaper 
printing  the  final  proof  notice  is  pub¬ 
lished.2 

(c)  The  papers  in  cases  arising  under 
the  statutes  above  specified  must  be  filed 
in  the  land  office  for  the  district  embrac¬ 
ing  the  land  sought,  if  there  be  any  such 
office;  otherwise  in  the  Bureau  of  Land 
Management  in  Washington,  D.  C.  An 
application  is  not  acceptable  if  dated 
more  than  10  days  before  being  deposited 
in  the  mails  for  filing  in  the  appropriate 
office. 

(R.  S.  2294.  as  amended,  44  Stat.  558,  830;  43 
U.  S.  C.  254,  75a,  5  U.  S.  C.  92a) 

§  210.2  Time  and  place  for  transac¬ 
tion  of  business  by  the  manager.  Appli¬ 
cations  to  make  entry  cannot  be  received 
by  the  manager  out  of  office  hours,  nor 
elsewhere  than  at  his  office,  nor  can 
affidavits  or  proofs  be  taken  by  him  ex¬ 
cept  in  the  regular  and  public  discharge 
of  his  ordinary  duties. 

RULES  TO  BE  OBSERVED  IN  ADMINISTERING 
OATHS  AND  TAKING  FINAL  PROOFS 

§  210.3  Identity  of  applicant  to  be  es¬ 
tablished  prior  to  administering  oath. 
No  oath  in  support  of  any  application, 
entry,  proof,  or  claim  to  public  lands 
should  be  administered  to  any  stranger 
until  he  has  first  been  reliably  made 
known  and  identified  to  the  officer  ad¬ 
ministering  it  as  the  identical  person  he 
represents  himself  to  be. 

§  210.4  Jurat  not  attached  until  affi¬ 
davit  is  complete  and  oath  administered. 
No  jurat  or  certificate  should  be  attached 
to  any  oath,  affidavit,  application,  proof, 
or  other  written  statement  affecting  pub¬ 
lic  lands  until  such  oath,  affidavit,  appli¬ 
cation,  proof,  or  statement  has  been  fully 
written  out  and  completed,  and  until  all 
blank  spaces  in  any  blank  form  pre¬ 
scribed  or  used  therefor  shall  have  been 
fully  filled  out  or  erased,  and  not  then 
until  after  the  same  has  been  sworn  to 
and  signed  by  the  affiant  before  and  in 
the  presence  of  the  attesting  officer  and 
fully  read  by  or  made  knowrn  to  the 
affiant. 

§  210.5  Manner  in  which  final  proof 
should  be  made;  continuance.  Final 
proofs  should  in  every  case  be  made  at 
the  time  and  place  advertised,  and  before 
the  officer  named  in  the  notice,  at  his 
regularly  established  office  or  place  of 
business,  and  not  elsewhere.  Between 
the  hours  of  8  a.  m.  and  6  p.  m.  on  the 
day  advertised  the  officer  named  in  the 
notice  should  call  the  case  for  hearing, 
and  should  the  claimant  fail  to  appear 
with  his  witnesses  between  those  hours,  or 
the  taking  of  the  proof  fail  to  be  com¬ 
pleted  on  that  day,  the  officer  should  con¬ 
tinue  the  case  until  the  next  day,  and 


*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  Jurisdiction. 
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on  that  day  or  any  succeeding  day  should 
the  claimant  or  his  witnesses  fail  to  so 
appear  he  should  proceed  in  like  manner 
to  continue  the  case  from  day  to  day 
until  the  expiration  of  10  days  from  the 
date  advertised,  but  proof  can  not  be 
taken  after  the  expiration  of  the  tenth 
day.  Upon  continuing  any  case  in  the 
manner  indicated  the  officer  continuing 
the  same  should  in  the  most  effective 
way  available  give  notice  of  such  con¬ 
tinuance  to  all  interested  parties. 

Cross  Reference:  For  proofs,  generally,  see 
Part  106  of  this  chapter. 

§  210.6  Protests  and  adverse  claims. 
Protestants,  adverse  claimants,  or  other 
persons  desiring  to  be  present  at  the 
taking  of  any  proof  for  the  purpose  of 
cross-examining  the  claimant  and  his 
witnesses,  or  to  submit  testimony  in  re¬ 
buttal,  should  be  allowed  to  appear  for 
that  purpose  on  the  day  advertised,  or 
upon  any  succeeding  day  to  which  the 
case  may  be  continued.  If  any  person 
appears  for  the  purpose  of  filing  a  formal 
protest  against  the  acceptance  or  ap¬ 
proval  of  the  proofs  or  contest  against 
the  entry  and  does  nothing  more  than 
file  same,  such  protest  or  contest  should 
be  received  and  forwarded  to  the  man¬ 
ager  for  his  consideration  and  action. 

§  210.7  Officer  to  obtain  full  and  com¬ 
plete  answers  and  report  to  the  manager. 
All  final  proofs  should  be  reduced  to 
writing  by  or  in  the  presence  of  and 
under  the  supervision  of  the  officer 
taking  them,  and  in  all  cases  where  no 
representative  of  the  Government  ap¬ 
pears  for  the  purpose  of  making  cross- 
examinations  the  officer  taking  the  proof 
should  use  his  utmost  endeavor  and 
diligence  so  to  examine  the  entryman 
and  his  witnesses  as  to  obtain  full, 
specific,  and  unevasive  answers  to  all 
questions  propounded  on  the  blank 
forms  prescribed  for  the  taking  of  such 
proofs,  and  in  addition  to  so  doing  he 
should  make  and  reduce  to  writing  and 
forward  to  the  manager  with  the  proof 
such  other  and  further  rigid  cross- 
examination  as  may  be  necessary  clearly 
to  develop  all  pertinent  and  material 
facts  affecting  or  showing  the  validity  of 
the  entry,  the  entryman’s  compliance 
with  the  law,  and  the  credibility  of  the 
claimant  and  his  witnesses.  And,  in 
addition  to  this,  he  should  inform  the 
manager  of  any  facts  not  set  out  in  the 
testimony  which  in  his  judgment  cast 
suspicion  upon  the  good  faith  of  the 
applicant  or  the  validity  of  the  entry. 

§  210  8  Testimony  of  each  claimant 
and  witness  to  be  taken  separate  and 
apart  from  and  not  within  the  hearing  of 
the  others.  The  testimony  of  each  claim¬ 
ant  should  be  taken  separate  and  apart 
from  and  not  within  the  hearing  of  either 
of  his  witnesses,  and  the  testimony  of 
each  witness  should  be  taken  separate 
and  apart  from  and  not  within  the  hear¬ 
ing  of  either  the  applicant  or  of  any  other 
witness,  and  both  the  applicant  and  each 
of  the  witnesses  should  be  required  to 
state  in  and  as  a  part  of  the  final  proof 
testimony  given  by  them  that  they  have 
Siven  such  testimony  without  any  actual 
knowledge  of  any  statement  made  in  the 
testimony  of  either  of  the  others. 

§  210.9  Parties  and  witnesses  to  be  ad¬ 
vised  of  laws  and  penalties  for  false 
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swearing.  Officers  taking  affidavits  and 
testimony  should  call  the  attention  of 
parties  and  witnesses  to  the  laws  respect¬ 
ing  false  swearing  and  the  penalties 
therefor  and  inform  them  of  the  purpose 
of  the  Government  to  hold  all  persons  to 
a  strict  accountability  for  any  state¬ 
ments  made  by  them. 

§  210.10  Proof  officer  to  transmit  pa¬ 
pers  to  the  manager.  The  officer  who 
has  taken  a  proof  should,  after  duly  cer¬ 
tifying  the  papers,  promptly  transmit 
them  to  the  manager.  In  no  case  should 
the  transmittal  thereof  be  left  to  the 
claimant. 

§  210.11  Fees  for  administering  oath, 
preparation  of  paper  and  writing  out 
testimony;  penalty.  No  fee  in  excess  of 
25  cents  can  be  lawfully  charged  or  re¬ 
ceived  for  administering  the  oath  to  any 
affidavit,  application,  proof,  or  any  other 
written  statement  affecting  public  lands; 
but  there  is  no  restriction  on  the  fee  the 
officer  may  charge  for  preparation  of  any 
paper,  except  that  the  total  amount  to 
be  received  for  taking  and  writing  out  the 
final  proof  testimony  of  a  claimant  or  of 
a  witness,  and  administering  the  oath 
thereto,  shall  not  exceed  the  sum  of  $1. 
Any  officer  demanding  or  receiving 
greater  sums  than  are  here  specified  for 
such  services  will  be  subject  to  indict¬ 
ment  and  punishment  under  amended 
section  2294  of  the  Revised  Statutes  (43 
U.  S.  C.  254). 

§  210.12  Officer  shall  not  aid  in  the 
wrongful  or  illegal  acquisition  or  use  of 
public  lands.  No  officer  authorized  to 
take  final  proofs  shall,  directly  or  indi¬ 
rectly,  either  as  agent,  attorney,  or  other¬ 
wise,  in  any  manner  or  by  any  means 
cause,  aid,  encourage,  induce,  or  assist 
any  person  wrongfully  or  illegally  to  ac¬ 
quire,  or  attempt  to  acquire,  any  title  to, 
interest  in,  use  of,  or  control  over  any 
public  lands  belonging  to  the  United 
States. 

§  210.13  Officer  taking  affidavits, 
proofs,  etc.,  should  not  participate  in  pur¬ 
chase,  sale,  mortgage,  exchange,  lease, 
or  relinquishment  of  the  lands  involved. 
No  officer  authorized  to  take  final  proofs 
should,  either  for  himself  or  as  agent, 
attorney,  or  representative  of  another, 
induce  or  attempt  to  induce  any  owner, 
entryman,  or  other  person  to  purchase, 
sell,  mortgage,  exchange,  lease,  or  relin¬ 
quish  any  lands  which  are  involved,  may 
be  involved,  or  have  been  involved  in  any 
affidavit,  or  proof,  executed  before  him, 
and  he  should  not,  either  for  himself  or 
as  agent  for  any  other  person,  in  any 
manner  solicit  or  make  to  any  entry- 
man,  owner,  or  claimant  any  loan  or  at¬ 
tempted  loan  the  payment  of  which  is  to 
be  secured  by  a  lien  or  mortgage  upon 
such  lands;  and  he  should  not  be  or  re¬ 
main  a  member  or  stockholder  of  any 
copartnership  or  company  which  shall, 
either  directly  or  indirectly,  be  interested 
in  or  benefited  by  any  such  sale,  mort¬ 
gage,  exchange,  lease,  relinquishment,  or 
loan,  nor  accept  nor  receive  in  any  man¬ 
ner  any  fee,  commission,  compensation, 
emolument,  or  benefit  arising  therefrom, 
except  for  the  lawful  discharge  of  his 
official  duties. 

§  210.14  Penalty  for  violation  of  the 
rules.  Any  officer  violating  any  of  the 
rules  set  forth  in  §§  210.3  to  210.14  may 


be  deprived  of  the  right  of  further  taking 
final  proofs,  and  when  any  commissioner 
has  so  offended  his  action  may  be  called 
to  the  attention  of  the  court  by  which 
he  was  appointed,  with  appropriate 
recommendations.  All  managers  and 
area  administrators  have  been  charged 
to  use  their  utmost  diligence  in  seeing 
that  the  rules  in  §§  210.3  to  210.14  are 
fully  and  in  good  faith  complied  with, 
and  directed  to  investigate  and  fully  re¬ 
port  any  apparent  violations  thereof 
which  may  come  to  their  notice. 


Part  211 — Abstracters 

§  211.1  Evidence  of  title.  Evidence  of 
title,  when  required  by  the  regulations, 
must  be  submitted  in  such  form  and  by 
such  abstracter  or  company  as  may  be 
satisfactory  to  the  Bureau  of  Land  Man¬ 
agement.  A  policy  of  title  insurance,  or 
a  certificate  of  title,  may  be  accepted  in 
lieu  of  an  abstract,  in  proper  cases,  when 
issued  by  a  title  company.  A  policy  of 
title  insurance  when  furnished  must  be 
free  from  conditions  and  stipulations  not 
acceptable  to  the  Department  of  the  In¬ 
terior.  A  certificate  of  title  will  be  ac¬ 
cepted  only  where  the  certificate  is  made 
to  the  Government,  or  expressly  for  its 
benefit  and  where  the  interests  of  the 
Government  will  be  sufficiently  protected 
thereby. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

Cross  Reference:  For  evidence  of  title  in 
mining  cases,  see  §  185.56  of  this  chapter. 


SUBCHAPTER  O — PAYMENTS  AND  REPAYMENTS 

Part  216 — Payments 
Fees  and  Commissions 

FEES  AND  COMMISSIONS  CHARGEABLE  IN  ARIZONA, 
CALIFORNIA,  COLORADO,  IDAHO,  MONTANA, 
NEVADA,  NEW  MEXICO,  OREGON,  UTAH,  WASH¬ 
INGTON,  AND  WYOMING 

Sec. 

216.1  Charges  which  are  effective  In  States 

named. 

216.2  Declaratory  statements. 

216.3  Homestead  applications. 

216.4  Final  homestead  commissions. 

FEES  AND  COMMISSIONS  CHARGEABLE  IN  ALA¬ 
BAMA,  ARKANSAS,  FLORIDA,  KANSAS,  LOUISIANA, 
MICHIGAN,  MINNESOTA,  MISSISSIPPI,  MIS¬ 
SOURI,  NEBRASKA,  NORTH  DAKOTA,  OKLAHOMA, 
SOUTH  DAKOTA,  AND  WISCONSIN 

216.5  Charges  which  are  effective  in  States 

named. 

216.6  Declaratory  statements. 

216.7  Homestead  applications. 

216.8  Final  homestead  commissions. 

FEES  AND  COMMISSIONS  CHARGEABLE  IN  ALL 
STATES,  EXCEPT  AS  OTHERWISE  NOTED 

216.9  Charges  which  are  effective  in  all 

States,  with  certain  exceptions. 

216.10  Mineral  applications  and  adverse 

claims. 

216.11  Timber  and  stone  applications. 

216.12  Military  bounty  land  warrants. 

216.14  State  selections. 

216.15  Railroad  selections. 

216.16  Valentine  scrip. 

216.17  Supreme  Court  or  other  private  land 

scrip. 

216.18  Reducing  testimony  to  writing. 

216.20  Plats  and  diagrams. 

216.21  Lists  for  taxation  purposes. 

216.22  Cancellation  fees. 

216.23  Soldiers’  additional  homesteads. 

216.24  Odd-numbered  sections  within 

granted  limits  of  railroad,  but  ex¬ 
cepted  from  grant. 
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RULES  AND  REGULATIONS 


Sec. 

216.26  Depositions;  taking  and  certifying. 

216.27  Depositions;  apportionment  of  costs. 
216.24  Penalty  for  charging  or  receiving  Il¬ 
legal  fees,  compensations  or  gra¬ 
tuity. 

REMITTANCES 

216.30  Forms  of  remittances  that  are  ac¬ 

ceptable. 

CREDIT  FOR  PRIOR  PAYMENT  UPON  SECOND 
PROOF 

216.31  When  moneys  may  be  transferred. 

216.32  Testimony  fees  required  with  second 

proof. 

216.33  When  purchase  money  may  not  be 

transferred. 

Authority:  §§  216.1  to  216.33  issued  tinder 
R.  S.  2478  ;  43  U.  S.  C.  1201. 

Cross  Reference:  For  repayments,  see 
Part  217  of  this  chapter. 

Fees  and  Commissions 

FEES  AND  COMMISSIONS  CHARGEABLE  IN 
ARIZONA,  CALIFORNIA,  COLORADO,  IDAHO, 
MONTANA,  NEVADA,  NEW  MEXICO,  OREGON, 
UTAH,  WASHINGTON,  AND  WYOMING 

§  216.1  Charges  which  are  effective  in 
States  named.  In  Arizona,  California, 
Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Oregon,  Utah,  Washington,  and 
Wyoming  fees  and  commissions  as  set 
forth  in  §§  216.2  to  216.4  are  chargeable 
by  law. 

§  216.2  Declaratory  statements. 


Soldier’s  or  sailor’s  homestead  declar¬ 
atory  statement _  $3.  00 

Reservoir  declaratory  statement  (act 

of  Jan.  13,  1897) _  3.00 


Declaratory  statement  fees  are  earned 
irrespective  of  the  action  taken  upon  the 
declaratory  statement. 

§  216.3  Homestead  applications. 


For  160  acres,  at  $1.25  per  acre: 

Fee _ $10.  00 

Commissions _  6. 00 

16.00 

For  80  acres,  at  $1.25  per  acre: 

Fee _  5.  00 

Commissions _  3.  00 

8.  00 

For  40  acres,  at  $1.25  per  acre: 

Fee _  5.  00 

Commissions _  1.  50 

6.  50 

For  160  acres,  at  $2.50  per  acre: 

Fee. _ _  10.00 

Commissions _  12.  00 

22.  00 

For  80  acres,  at  $2.50  per  acre: 

Fee _  5.  00 

Commissions _  6.  00 

11.00 

For  40  acres,  at  $2.50  per  acre: 

Fee _  5.  00 

Commissions _  3.  00 


8.  00 

(a)  Fees  and  commissions  in  connec¬ 
tion  with  homestead  applications  are  not 
earned  unless  the  application  is  allowed. 

(b)  A  fee  of  $10,  with  proper  com¬ 
missions,  will  be  collected  in  connection 
with  homestead  applications  where  the 
area  involved  is  81  acres  or  more.  Proper 
commissions,  original  and  final,  are 
based  upon  the  area  involved  unless  re¬ 
stricted  by  special  act  of  Congress. 


§  216.4  Final  homestead  commissions. 


For  160  acres,  at  $1.25  per  acre _ $6.  00 

For  80  acres,  at  $1.25  per  acre _  3.  00 

For  40  acres,  at  $1.25  per  acre _  1.  50 

For  160  acres,  at  $2.50  per  acre _ 12.  00 

For  80  acres,  at  $2.50  per  acre _  6.  00 

For  40  acres,  at  $2.50  per  acre _ 3.  00 


The  commissions  must  be  tendered 
with  the  homestead  proof,  together  with 
testimony  fees  at  22  V2  cents  per  100 
words.  The  commissions  are  not  earned 
unless  the  proof  is  approved. 

FEES  AND  COMMISSIONS  CHARGEABLE  IN 
ALABAMA,  ARKANSAS,  FLORIDA,  KANSAS, 
LOUISIANA,  MICHIGAN,  MINNESOTA, 
MISSISSIPPI,  MISSOURI,  NEBRASKA,  NORTH 
DAKOTA,  OKLAHOMA,  SOUTH  DAKOTA,  AND 
WISCONSIN 

§  216.5  Charges  which  are  effective  in 
States  named.  In  Alabama,  Arkansas, 
Florida,  Kansas,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ne¬ 
braska,  North  Dakota,  Oklahoma,  South 
Dakota,  and  Wisconsin,  fees  and  commis¬ 
sions  as  set  forth  in  §§  216.6  to  216.8 
are  chargeable  by  law. 

§  216.6  Declaratory  statements. 

Soldier’s  or  sailor’s  homestead  declara¬ 
tory  statement _ $2.  00 

Reservoir  declaratory  statement  (Act 

Jan.  13,  1897) _ _  2.00 

Declaratory  statement  fees  are  earned 
irrespective  of  the  action  taken  upon  the 
declaratory  statement. 

§  216.7  Homestead  applications. 


For  160  acres,  at  $1.25  per  acre: 

Fee _ $10.  00 

Commissions _  4.  00 

14.00 

For  80  acres,  at  $1.25  per  acre: 

Fee _  5. 00 

Commissions _  2.  00 

7.00 

For  40  acres,  at  $1.25  per  acre: 

Fee _  6.  00 

Commissions _  1.00 

6.00 

For  160  acres,  at  $2.50  per  acre: 

Fee. . .  10.00 

Commissions _  8.  00 

18.  00 

For  80  acres,  at  $2.50  per  acre: 

Fee _  5.  00 

Commissions _  4.  00 

9.00 

For  40  acres,  at  $2.50  per  acre: 

Fee _  5.  00 

Commissions _  2.  00 


7.  00 

Fees  and  commissions  in  connection 
with  homestead  applications  are  not 
earned  unless  application  is  allowed. 

§  216.8  Final  homestead  commissions. 


For  160  acres,  at  $1.25  per  acre _ $4.  00 

For  80  acres,  at  $1.25  per  acre _  2.  00 

For  40  acres,  at  $1.25  per  acre _  1. 00 

For  160  acres,  at  $2.50  per  acre _  8.  00 

For  80  acres,  at  $2.50  per  acre _  4.  00 

For  40  acres,  at  $2.50  per  acre _ _  2. 00 


These  commissions  must  be  tendered 
with  the  homestead  proof,  together  with 
testimony  fees  at  15  cents  per  hundred 
words.  The  commissions  are  not  earned 
unless  the  proof  is  approved. 


FEES  AND  COMMISSIONS  CHARGEABLE  IN  ALL 

STATES,  EXCEPT  AS  OTHERWISE  NOTED 

§  216.9  Charges  which  are  effective  in 
all  States,  with  certain  exceptions.  Fees 
and  commissions  are  chargeable  in  all 
States,  as  set  forth  in  §§  216.9  to  216.27, 
except  as  otherwise  noted. 

§  216.10  Mineral  applications  and  ad- 
verse  claims. 


For  filing  and  acting  upon  each  appli¬ 
cation  for  a  patent _ $10. 00 

For  filing  and  acting  upon  each  ad¬ 
verse  claim _  10.00 


Fees  in  connection  with  mineral  land 
applications  and  adverse  claims  are 
earned  irrespective  of  the  action  taken 
on  the  application  or  adverse  claim. 

§  216.11  Timber  and  stone  applica¬ 
tions. 

For  filing  and  acting  upon  each  appli¬ 
cation  to  purchase  timber  and  stone 
lands _ $10.00 

§  216.12  Military  bounty  land  war¬ 
rants.  Revolutionary  bounty-land  scrip 
is  received  and  accounted  for  as  cash,  and 
no  fee  is  chargeable  to  parties  presenting 
such  scrip. 

§216.14  State  selections. 

For  each  final  location  of  160  acres  (or 
fraction  thereof)  under  any  grant 
of  Congress  to  States  (except  for  ag¬ 
ricultural  colleges) _ $2.00 

(a)  No  fees  are  chargeable  on  State 
swamp-land  selections,  but  a  fee  of  $2 
is  to  be  collected  on  each  location  of  160 
acres,  or  fraction  thereof,  made  with 
swamp-land  indemnity  certificates. 

(b)  This  money  is  not  earned  unless 
the  selection  is  approved.  For  method 
of  computing  State  selection  fees,  see 
§  216.15. 

(c)  The  enabling  act  (36  Stat.  557) 
provides  that  the  fees  to  be  paid  to  the 
managers  in  the  States  of  Arizona  and 
New’  Mexico  for  each  final  location  or  se¬ 
lection  of  160  acres  made  thereunder 
shall  be  $1. 

§  216.15  Railroad  selections. 

For  each  final  location  of  160  acres  (or 
fraction  thereof )  by  railroad  or  other 
corporations _ _ _ $2.00 

(a)  In  computing  the  amount  of  fees 
payable  on  a  list  of  State  or  railroad  se¬ 
lections,  the  manager  will  divide  the  to¬ 
tal  area  by  160 ;  the  quotient  will  be  the 
number  of  160-acre  selections  on  which 
a  fee  of  $2  each  is  chargeable.  Should 
the  quotient  consist  of  a  fraction  over 
a  whole  number,  the  legal  fee  of  $2  will 
be  collected  for  such  fraction. 

(b)  The  moneys  are  not  yarned  unless 
the  selection  is  approved. 

§  216.16  Valentine  scrip. 

For  each  piece  of  scrip  filed  on  un¬ 


surveyed  lands _ $1.00 

For  each  location  of  scrip _  1-  00 


The  moneys  are  earned  irrespective  of 
the  action  taken. 

§  216.17  Supreme  Court  or  other  pri¬ 
vate  land  scrip.  No  fees  or  commissions 
are  allowed  on  the  location  of  Supreme 
Court  scrip,  or  other  private  land  scrip, 
except  as  specifically  provided  for  by  law. 
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§216.18  Reducing  testimony  to  writ¬ 
ing.  (a)  In  the  States  of  Alabama,  Ar¬ 
kansas,  Florida,  Kansas,  Louisiana, 
Michigan,  Minnesota,  Mississippi,  Mis¬ 
souri,  Nebraska,  North  Dakota,  Okla¬ 
homa,  South  Dakota,  and  Wisconsin,  fees 
for  reducing  testimony  to  writing  are  al¬ 
lowed  at  the  rate  of  15  cents  for  each  100 
words,  and  in  the  States  of  Arizona,  Cal¬ 
ifornia,  Colorado,  Idaho,  Montana, 
Nevada,  New  Mexico,  Oregon,  Utah, 
Washington,  and  Wyoming,  fees  for  re¬ 
ducing  testimony  to  writing  are  allowed 
at  the  rate  of  22  %  cents  for  each  100 
words,  in  the  following  cases: 

(1)  Making  final  proof  in  commuted 
and  noncommuted  homestead  and  timber 
culture  cases,  irrespective  of  the  fact 
whether  or  not  the  writing  is  done  in  the 
land  office,  as  the  fees  are  allowed  for 
“examining  and  approving  the  proof.” 

(2)  In  establishing  claims  to  timber 
and  stone  lands,  when  the  testimony  is 
reduced  to  writing  in  the  district  office. 

(3)  In  hearings  before  managers  in 
contest  cases: 

(i)  Managers  of  the  land  offices  will 
employ  clerks  for  reducing  testimony  to 
writing  in  contest  cases,  when  such 
clerical  assistance  is  required  in  their 
offices.  No  specific  authorization  for  the 
employment  of  such  clerks  will  be  re¬ 
quired,  nor  will  such  clerks  be  required  to 
file  an  oath  of  office.  However,  these 
clerks  must  attach  a  certificate,  signed 
by  them,  to  the  testimony  transcribed  in 
each  case,  to  the  effect  that  such  testi¬ 
mony  is  a  true  and  literal  transcription 
of  the  verbatim  report  taken  at  the  hear¬ 
ing.  Clerks  employed  for  this  work 
should  be  qualified  as  competent  stenog¬ 
raphers  and  typists  and  must  furnish 
their  own  supplies. 

(ii)  The  compensation  to  be  paid  such 
clerks  will  be  not  to  exceed  15  cents  per 
100  words  in  the  following  States,  where 
the  amount  to  be  collected  from  the  con¬ 
testing  parties  is  22%  cents  per  folio: 
Arizona,  California,  Colorado,  Idaho, 
Montana,  Nevada,  New  Mexico,  Oregon, 
Utah,  Washington,  and  Wyoming. 

(iii)  The  compensation  to  be  paid  such 
clerks  will  be  not  to  exceed  10  cents  per 

j  100  words  in  the  following  States,  where 
the  amount  to  be  collected  from  the  con¬ 
testing  parties  is  15  cents  per  folio:  Ala¬ 
bama,  Arkansas,  Florida,  Kansas,  Louisi¬ 
ana,  Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  North  Dakota,  Okla¬ 
homa,  South  Dakota,  and  Wisconsin. 

(iv)  When  the  reducing  to  writing,  in 
a  contest  case,  is  done  by  regularly  ap¬ 
pointed  employees  of  district  land  offices, 
the  total  amount  received  must  be  de¬ 
posited  to  the  credit  of  the  Treasurer  of 
the  United  States. 

Iv)  No  compensation  will  be  allowed 
contest  clerks  for  docketing.  Docketing 
of  contest  cases  and  all  other  notations 
on  the  contest  docket  will  be  done  by  the 
managers  or  by  the  regular  salaried  em¬ 
ployees  of  the  land  offices. 

|  (vi)  When  the  reducing  of  testimony 
to  writing  in  a  contest  case  is  done  by 
regularly  appointed  employes  of  the  dis¬ 
trict  land  office,  carbon  copies  may  be 
furnished  at  the  rate  of  5  cents  per  page, 
irrespective  of  the  number  of  words  or 
futures  thereon. 

I  fvii)  if  the  testimony  is  reduced  to 
Writing  by  a  clerk  employed  for  that  pur- 
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pose,  such  clerk  will  be  allowed  to  make  a 
charge  of  not  exceeding  3  cents  per  hun¬ 
dred  words  for  carbon  copies,  to  be  col¬ 
lected  by  him  from  the  party  to  whom  the 
same  is  furnished. 

(viii)  The  estimated  cost  of  reducing 
to  writing  all  the  testimony  to  be  taken 
before  the  manager  in  a  contest  case 
shall  be  collected  in  advance  from  the 
contesting  parties  on  the  date  of  the 
hearing  before  the  hearing  has  begun, 
or,  under  §  221.57  of  this  chapter,  the 
party  liable  thereto  may  be  required  to 
give  security  in  advance  of  the  trial  by 
deposit  in  a  reasonable  sum  or  sums,  for 
payment  of  the  cost  of  transcribing  the 
testimony.  Receipts  will  issue  for  the 
amounts  collected  and  must  show  the 
number  of  words  and  the  rate  per  hun¬ 
dred.  If  any  additional  amounts  above 
the  estimated  cost  are  collected,  addi¬ 
tional  receipts  will  issue  therefor.  Mon¬ 
eys  so  receipted  for  will  be  deposited  in 
the  Treasury  as  ‘‘Deposits,  unearned  pro¬ 
ceeds,  lands,  etc.”  .  When  the  complete 
record  in  the  case  has  been  transcribed 
and  filed  in  the  district  land  office  any 
amount  deposited  in  excess  of  the  re¬ 
quirements  will  be  returned  to  the  proper 
parties. 

(4)  In  making  final  proof  on  desert- 
land  claims,  when  the  testimony  is  re¬ 
duced  to  writing  in  the  district  land 
offices. 

(5)  In  computing  the  fees  for  reduc¬ 
ing  testimony  to  writing,  only  the  words 
actually  written  must  be  charged  for  and 
no  charge  should  be  made  for  the  printed 
words  (See  pars.  10,  11,  and  12,  sec. 
2238,  Revised  Statutes;  43  U.  S.  C.  82.) 
The  words  written  must  be  counted  and 
the  charge  made  in  accordance  with  the 
result  of  such  count.  Managers  must 
not  have  a  uniform  fee  of  a  specific  sum 
in  every  case  of  the  same  class  of  proofs. 

(b)  Where  a  manager  finds  that  his 
employees,  for  any  reason,  are  unable  to 
transcribe  the  testimony  in  contest  cases 
which  are  set  before  him,  and  that  he 
cannot  obtain  a  competent  clerk  to  do 
the  work  at  the  rates  specified  in  this 
section,  he  may  authorize  the  procure¬ 
ment  of  a  qualified  stenographer,  follow¬ 
ing  the  regular  contract  procedure.  The 
costs  will  be  apportioned  by  the  manager 
in  accordance  with  §§  221.53  to  221.60  of 
this  chapter. 

§  216.20  Plats  and  diagrams,  (a)  Un¬ 
der  the  second  section  of  the  act  of  March 
3,  1883  (22  Stat.  484;  43  U.  S.  C.  87),  au¬ 
thorizing  a  charge  to  be  made  for  plats, 
diagrams,  etc.,  the  fees  for  the  same  are 


hereby  fixed  as  follows: 

For  a  diagram  showing  entries  only _ $1.  00 

For  a  tow’nship  plat  showing  entries, 
names  of  claimants,  and  character 

of  entry _  2.  00 

For  a  township  plat  showing  entries, 
names  of  claimants,  character  of 

entry,  and  number _  3. 00 

For  a  township  plat  showing  entries, 
names  of  claimants,  character  of 
entry,  number  and  date  of  filing  or 
entry,  together  with  topography, 
etc _ _  4.  00 


(b)  The  plat  or  diagram  must  be  of 
standard  size  (Form  4-590b) ,  and  it  must 
be  a  correct  and  complete  delineation 
of  the  particular  township.  There  is  no 
legal  authority  under  said  statute  for 
managers  to  furnish  a  plat  of  a  section 


or  subdivision,  or  any  other  fraction  of 
a  township,  and  to  charge  or  receive 
therefor  a  proportionate  part  of  the  au¬ 
thorized  fee. 

§  216.21  Lists  for  taxation  purposes. 
For  lists  of  lands  sold,  which  are  con¬ 
strued  to  mean  lists  of  final  certificates 
furnished  State  or  Territorial  authorities 
for  the  purposes  of  taxation,  10  cents  per 
entry.  The  receipts  must  show  number 
of  final  entries  and  rate  per  entry. 

§  216.22  Cancellation  fees. 

For  giving  notice  to  contestants  of  the 
cancellation  of  any  homestead  entry.  $1.  00 

This  fee  must  be  tendered  to  the  man¬ 
ager  before  any  application  of  the  suc¬ 
cessful  contestant  for  the  lands  involved 
will  be  approved. 

§  216.23  Soldiers *  additional  home¬ 
steads.  The  fees  and  commissions  with 
soldiers’  additional  homestead  applica¬ 
tions  will  be  computed  in  the  same  man¬ 
ner  as  are  ordinary  homestead  fees  and 
commissions.  The  original  fee  and  com¬ 
missions  and  final  commissions  will  be 
collected  together  at  the  same  time,  and 
must  be  applied  before  certificate  issues. 

Cross  Reference:  For  general  regulations 
relating  to  soldiers’  additional  homesteads, 
see  Part  132  of  this  chapter. 

§  216.24  Odd-numbered  sections  with¬ 
in  granted  limits  of  railroad,  but  excepted 
from  grant.  In  collecting  commissions 
and  in  disposing  of  lands  in  odd-num¬ 
bered  sections  within  the  granted  limits 
of  a  railroad,  but  excepted  from  the  op¬ 
erations  of  the  grant,  the  price  should  be 
computed  at  $1.25  per  acre,  unless  a  dif¬ 
ferent  price  is  fixed  in  the  granting  act 
or  in  some  other  act  of  Congress. 

§  216.26  Depositions;  taking  and  cer¬ 
tifying.  (a)  For  depositions  in  hearings 
provided  for  by  the  act  of  February  14, 
1931  (46  Stat.  1118;  43  U.  S.  C.  23)  the 
fees  of  the  officer  taking  them  are  fixed 
by  said  act  at  25  cents  per  folio  for  tak¬ 
ing  and  certifying  same  and  5  cents  per 
folio  for  each  copy  furnished  to  a  party 
on  request. 

(b)  Where  the  officer  takes  the  testi¬ 
mony  of  a  witness  or  witnesses  once  and 
furnishes  copies  of  that  testimony  for  use 
as  evidence  in  other  cases  under  stipu¬ 
lated  agreement  between  the  interested 
parties,  he  is  entitled  to  5  cents  per  folio 
only  for  the  copies  furnished.  (See 
Comp.  Dec.  Jan.  28,  1915) 

(c)  The  title  of  the  officer  taking  the 
deposition  should  be  shown  on  the 
voucher  in  every  case. 

§  216.27  Depositions ;  apportionment 
of  costs.  When  the  deposition  is  taken  in 
its  true  sense  the  fees  of  the  officer  tak¬ 
ing  it  shall  be  paid  by  the  party  on  whose 
behalf  it  is  taken.  When  witnesses  of 
both  parties  are  assembled  under  author¬ 
ity  of  act  of  January  31,  1903  (32  Stat. 
790;  43  U.  S.  C.  102-106),  and  then  in 
reality  the  hearing  is  held,  each  party 
must  pay  the  cost  of  taking  the  direct  ex¬ 
amination  of  his  own  witnesses  and  the 
cross-examination  on  his  behalf  of  other 
witnesses,  just  the  same  as  when  final 
hearing  is  held  before  the  managers. 
The  cost  of  noting  motions,  objections, 
and  exceptions  must  be  paid  by  the  party 
on  whose  behalf  the  same  are  made. 
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RULES  AND  REGULATIONS 


5  216.28  Penalty  for  charging  or  re¬ 
ceiving  illegal  fees,  compensations  or 
gratuity.  No  fees,  commissions,  or  re¬ 
wards  are  required  or  allowed  to  be  paid 
at  land  offices  for  extra  services  of  any 
character  whatever;  and  managers  are 
absolutely  prohibited  by  law  from  charg¬ 
ing  or  receiving,  directly  or  indirectly, 
any  fee  or  compensation  not  expressly 
authorized  by  law,  or  for  any  services 
not  imposed  upon  them  by  law,  or  a 
greater  fee  or  compensation  in  any  case 
than  specifically  allowed  by  law.  Offi¬ 
cers  charging  or  receiving  illegal  fees, 
compensations,  or  gratuity  are  subject  to 
summary  dismissal  from  office,  in  addi¬ 
tion  to  the  penalties  provided  in  title 
18  of  the  United  States  Code,  entitled 
“Crimes  and  Criminal  Procedure.”  Il¬ 
legal  fees  received  by  clerks,  employees, 
or  agents  are  received  by  the  managers 
within  the  meaning  and  prohibitions  of 
the  law,  and  managers  will  be  held  per¬ 
sonally  and  officially  responsible  there¬ 
for. 

REMITTANCES 

§  216.30  Forms  of  remittances  that 
are  acceptable.  (a)  Forms  of  remit¬ 
tances  that  may  be  accepted  by  collection 
officers  include  cash  and  currency,  and 
checks,  money  orders,  and  bank  drafts 
made  payable  to  the  Treasurer  of  the 
United  States  that  may  be  cashed  with¬ 
out  cost  to  the  Government. 

(b)  Upon  receipt  of  notice  that  a 
check  or  draft,  whether  certified  or  un¬ 
certified,  is  uncollectible,  the  collection 
officer  should  at  once  take  appropriate 
steps  to  protect  the  interests  of  the  Gov¬ 
ernment. 

<c)  Whenever  the  regulations  in  this 
chapter  require  a  deposit,  or  payment,  to 
be  made  by  certified  check,  money  order, 
or  cash,  a  bank  draft  or  cashier’s  check 
will  be  accepted  in  lieu  thereof. 

CREDIT  FOR  PRIOR  PAYMENT  UPON  SECOND 
PROOF 

5  216.31  When  moneys  may  be  trans¬ 
ferred.  In  cases  where  the  commutation 
homestead  proof,  final  homestead  proof, 
final  desert-land  proof,  or  other  proof 
based  upon  an  original  entry,  upon  which 
the  manager  issued  certificate,  has  been 
rejected  the  certificate  canceled,  and  the 
original  entry  allowed  to  stand  subject  to 
future  compliance  with  the  law,  if  second 
proof  is  accepted,  credit  may  be  allowed 
for  the  money  paid  on  the  first  proof,  and 
the  manager  will  issue  his  certificate, 
bearing  proper  number  and  date. 

Cross  Reference:  For  proofs,  generally,  see 
Part  106  of  this  chapter. 

§  216.32  Testimony  fees  required  with 
second  proof.  The  entryman  is  required 
to  pay  the  testimony  fees  in  connection 
with  the  second  proof,  irrespective  of  the 
fees  paid  with  the  first  proof. 

§  216.33  When  purchase  money  may 
not  be  transferred.  If  the  entire  entry 
is  canceled  and  the  entryman  is  allowed 
to  begin  proceedings  de  novo,  as  for  in¬ 
stance,  in  a  mineral  entry,  the  purchase 
money  paid  upon  the  first  entry  can  not 
be  applied  in  payment  for  a  second  entry. 
The  only  relief  that  may  be  afforded,  if 
any,  will  be  upon  application  for  repay¬ 
ment. 


Part  217 — Repayments 

GENERAL  REGULATIONS 

Sec. 

217.1  Statutory  authority. 

217.5  Filing  of  applications. 

217.7  Application  to  state  grounds  for  re¬ 

payment. 

REPAYMENTS  ON  FRAUDULENT  AND  VOID  SOLDIERS’ 
AND  SAILORS’  ADDITIONAL  ENTRIES/  ACT  OF 
JUNE  16,  1880 

217.8  Statutory  authority. 

217.9  Innocent  parties  only  may  receive  re¬ 

payment. 

217.11  Showing  required  as  to  void  addi¬ 

tional  entry. 

217.12  Statement  regarding  fraudulent 

papers  and  innocence  of  applicant. 

REPAYMENTS  ON  ENTRIES  CANCELED  FOR  CONFLICT 
OR  BECAUSE  THEY  WERE  ERRONEOUSLY  AL¬ 
LOWED  AND  CANNOT  BE  CONFIRMED;  ACT  OF 
JUNE  16,  1880 

217.13  Repayment  to  entryman,  or  to  his 

heirs  or  assigns. 

217.14  Definition  of  “erroneously  allowed.” 

217.15  Form  of  application  under  act  of 

June  16,  1880. 

217.16  Evidence  necessary  where  entry  has 

been  recorded. 

217.17  Form  of  relinquishment  under  act  of 

June  16,  1880. 

217.18  Execution  of  relinquishment. 

217.19  Reservation  when  original  entry  is  to 

be  left  intact. 

217.20  Surrender  of  receipts. 

REPAYMENTS  ON  FINAL  ENTRIES;  ACT  OF  JUNE 
16,  1880 

217.21  Surrender  of  receipt  and  duplicate 

certificate  of  entry. 

217.22  When  certificate  of  recording  officer  is 

required  as  to  unrecorded  title. 

217.23  Claimants  who  must  furnish  certifi¬ 

cate  of  recording  officer. 

217.24  When  reconveyance  need  not  be  re¬ 

corded. 

217.25  When  reconveyance  must  be  recorded. 

217.26  Quitclaim  deed  must  accompany 

application. 

217.27  Certificate  of  recording  officer  re¬ 

quired  as  to  recorded  title. 

217.28  Reconveyance  to  conform  to  State 

laws. 

217.29  When  reconveyance  is  unnecessary. 

REPAYMENTS  TO  HEIRS,  EXECUTORS,  ADMINIS¬ 
TRATORS,  AND  ASSIGNEES;  ACT  OF  JUNE  16, 
1880 

217.30  When  proof  of  heirship  is  required. 

217.31  Statement  required  showing  facts  as 

to  heirship. 

217.32  Application  by  minor  heirs. 

217.33  Application  by  executors. 

217.34  Applications  by  administrators. 

217.35  Applications  by  assignees. 

217.36  Certificate  in  lieu  of  abstract. 

217.37  Proof  required  that  assignees  have 

not  been  indemnified. 

217.38  When  proof  is  required  that  original 

purchaser  has  not  been  indemni¬ 
fied. 

217.39  Definition  of  “assignees.” 

217.40  Assignment  of  claim  prohibited. 

217.41  Repayment  to  assignees  of  land. 

217.42  Repayment  to  mortgagees. 

217.43  Establishment  of  claim  by  assignee 

or  mortgagee. 

REPAYMENT  OF  DOUBLE -MINIMUM  EXCESS;  ACT 
OF  JUNE  16,  1880 

217.44  Repayment  of  excess  on  double-mini¬ 

mum  land. 

217.45  Applicant  must  be  entryman. 

217.46  Repayment  only  to  entryman  or  his 

heirs  or  assigns. 


REPAYMENTS  ON  REJECTED  APPLICATIONS, 
PROOFS,  ETC.;  ACT  OF  MARCH  26,  1908,  AS 

AMENDED 

Sec. 

217.47  Statutory  authority. 

217.48  When  repayment  may  be  made. 

217.49  Repayments  on  allowed  entries  and 

proofs. 

217.50  Return  of  excess  payments. 

217.51  Limitation  on  time  for  filing  applica¬ 

tions. 

217.52  Definition  of  “legal  representatives.” 

217.53  Definition  of  “assignees.” 

217.54  Evidence  of  assignment  required. 

217.55  Assignment  of  claims  prohibited. 

217.56  When  assignees  may  receive  repay¬ 

ment. 

217.57  What  constitutes  “fraud  or  attempted 

fraud.” 

Cross  References:  For  payments,  Bee  Part 
216  of  this  chapter.  For  elimination  of  the 
requirements  of  oaths  to  written  statements 
in  public  land  matters,  see  §  101.21  of  this 
chapter. 

GENERAL  REGULATIONS 

Authority:  §5  217.1  to  217.7  issued  under 
sec.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C. 
263. 

§  217.1  Statutory  authority.  The  re¬ 
payment  of  moneys  received  by  the  Gov¬ 
ernment  and  covered  into  the  United 
States  Treasury,  in  connection  with  the 
disposal  or  attempted  disposal  of  the 
public  lands,  is  authorized  by  the  follow¬ 
ing  statutes: 

In  addition  to  the  provisions  of  sec¬ 
tions  2362  and  2363,  Revised  Statutes  (43 
U.  S.  C.  689,  6S0),  the  general  laws  pro¬ 
viding  for  the  return  of  such  moneys  are 
contained  in  the  act  of  June  16,  1880  (21 
Stat.  287;  43  U.  S.  C.  263)  and  the  act  of 
March  26,  1908  (35  Stat.  48)  as  amended 
by  the  act  of  December  11,  1919  (41  Stat. 
366;  43  U.  S.  C.  95-98),  and  as  supple¬ 
mented  by  the  act  of  June  27,  1930  <46 
Stat.  822;  43  U.  S.  C.  98a). 

§  217.5  Filing  of  applications.  Appli¬ 
cations  for  repayment  should  be  filed 
on  Form  4-109  with  the  manager  of  the 
proper  land  office.  If  there  is  no  such 
office  in  the  State,  they  should  be  filed 
with  the  proper  area  administrator, 
Bureau  of  Land  Management. 

§  217.7  Application  to  state  grounds 
for  repayment.  Where  an  application  is 
filed,  or  it  should  be  accompanied  by  a 
statement  by  the  applicant  setting  forth 
fully  the  grounds  upon  which  repayment 
is  claimed. 

REPAYMENTS  ON  FRAUDULENT  AND  VOID  SOL¬ 
DIERS’  AND  SAILORS’  ADDITIONAL  ENTRIES! 
ACT  OF  JUNE  16,  1880 

Authority:  §§  217.8  to  217.12  issued  under 
sec.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C. 
263. 

§  217.8  Statutory  authority.  Section 
1  of  the  act  of  June  16,  1880  (21  Stat. 
287;  43  U.  S.  C.  263)  authorizes  the  re¬ 
payment  of  the  fee,  commissions,  and 
excess  payments  required  upon  the  loca¬ 
tion  or  entry  of  soldiers’  and  sailors’ 
additional  homestead  rights,  which  loca¬ 
tions  or  entries  are  found  to  be  based 
upon  spurious  or  forged  papers  and  the 
entries  are  canceled  as  fraudulent  and 
void. 

§  217.9  Innocent  parties  only  may  re¬ 
ceive  repayment.  Under  section  1  of  the 
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act  of  June  16,  1880  repayment  can  be 
made  only  to  the  “innocent  parties”  who 
paid  the  moneys,  and  in  order  to  present 
a  claim  thereunder  it  is  necessary  that 
the  receipts  issued  to  the  claimant  be 
surrendered  as  a  part  of  the  application 
for  repayment.  In  case  the  receipts  can¬ 
not  be  surrendered,  a  statement  explain¬ 
ing  the  loss  or  destruction  of  the  same 
is  required,  together  with  evidence  to 
show  that  the  moneys  applied  for  were 
paid  by  the  applicant. 

§  217.11  Showing  required  as  to  void 
additional  entry.  The  applicant  will  be 
required,  in  all  cases  where  the  void  lo¬ 
cation  or  entry  is  made  in  the  name  of 
the  original  entryman,  to  furnish  the 
power  of  attorney,  or  certified  copy 
thereof,  authorizing  the  applicant  to 
make  the  additional  entry;  or  furnish 
such  other  authenticated  evidence  as 
may  be  produced  to  show  that  the  ap¬ 
plicant  is  in  fact  the  party  who  made 
the  void  additional  entry  and  paid  the 
moneys  in  connection  therewith. 

§  217.12  Statement  regarding  fraudu¬ 
lent  papers  and  innocence  of  applicant. 

A  concise  statement,  should  accompany 
these  applications  for  repayment,  setting 
forth  all  the  facts  and  circumstances  in 
connection  with  the  procurement  and 
use  of  the  fraudulent  papers  upon  which 
the  canceled  entry  was  based,  together 
with  such  other  proof  as  may  tend  to 
establish  the  innocence  of  the  applicant. 

REPAYMENTS  ON  ENTRIES  CANCELED  FOR  CON¬ 
FLICT  OR  BECAUSE  THEY  WERE  ERRONE¬ 
OUSLY  ALLOWED  AND  CANNOT  BE 
CONFIRMED;  ACT  OF  JUNE  16,  1880 

Authority  :  §  §  217.13  to  217.20  Issued  under 
sec.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C. 
263. 

§  217.13  Repayment  to  entryman,  or 
to  his  heirs  or  assigns.  The  first  clause 
of  section  2  of  the  act  of  June  16,  1880 
(21  Stat.  287;  43  U.  S.  C.  263)  provides 
for  the  repayment  of  fees,  commissions, 
purchase  money,  and  excesses  paid  in 
connection  with  entries  of  the  public 
lands  that  have  heretofore  or  shall  here¬ 
after  be  canceled  for  conflict,  or  where, 
from  any  cause,  the  entry  was  errone¬ 
ously  allowed  and  cannot  be  confirmed. 
This  clause  directs  that  said  moneys  shall 
be  repaid  to  the  person  who  made  such 
entry,  or  to  his  heirs  or  assigns,  and  it 
requires  the  surrender  of  the  receipts  is¬ 
sued  and  the  execution  of  a  proper  re¬ 
linquishment  of  all  claims  to  the  lands 
acquired  under  the  invalid  entry. 

§  217.14  Definition  of  “ erroneously 
allowed.”  The  phrase  “erroneously  al¬ 
lowed,”  being  the  basis  for  the  allowance 
of  repayment  under  section  2  of  the  act 
of  June  16,  1880,  can  not  be  given  an  in¬ 
terpretation  of  such  latitude  as  would 
countenance  fraud.  If  the  records  of 
the  Bureau  of  Land  Management,  or  the 
Proofs  furnished,  should  show  that  the 
entry  ought  not  to  be  permitted,  and  yet 
it  were  permitted,  then  it  would  be  “er¬ 
roneously  allowed.”  But  if  a  tract  of 
land  were  subject  to  entry,  and  the  proofs 
showed  a  compliance  with  law,  and  the 
ei)try  should  be  canceled  because  the 
Proofs  were  shown  to  be  false,  it  could 
bot  be  held  that  the  entry  was  “erro¬ 


neously  allowed”;  and  in  such  case  re¬ 
payment  would  not  be  authorized. 

§  217.15  Form  of  application  under 
act  of  June  16,  1880.  Claims  for  repay¬ 
ment  should  be  made  on  Form  4-109 
or  the  equivalent  thereof,  which  appli¬ 
cation  must  contain  a  statement  that 
the  title  to  the  land  under  the  invalid 
entry  has  not  been  sold  or  assigned  and 
that  the  same  has  not  become  a  matter 
of  record. 

§  217.16  Evidence  necessary  where 
entry  has  been  recorded.  In  cases  where 
the  entry  has  been  made  a  matter  of 
record,  in  the  archives  of  the  county  re¬ 
cording  officer,  there  should  be  added  to 
the  form  of  application  (4-109)  the  words 
“except  as  shown  by  accompanying  evi¬ 
dence,”  in  which  event  the  evidence  here¬ 
inafter  required  must  be  furnished. 

§  217.17  Form  of  relinquishment  un¬ 
der  act  of  June  16, 1880.  A  duly  executed 
relinquishment  must  be  furnished  by  the 
applicant  on  Form  4-109. 

§  217.18  Execution  of  relinquishment. 
The  relinquishment  must  be  witnessed 
by  two  persons. 

§  217.19  Reservation  when  original 
entry  is  to  be  left  intact.  In  cases  of 
commutation  homestead  entry,  final 
homestead  entry,  final  desert-land  entry, 
and  other  final  certificates,  which  are 
canceled,  leaving  the  original  entry  or 
base  intact,  subject  to  future  compliance 
with  the  requirements  of  law,  a  reserva¬ 
tion  should  be  incorporated  into  relin¬ 
quishment  to  the  effect:  “But  excepting 
from  the  operation  of  this  relinquishment 
all  my  rights  and  title  to  the  described 
land  under  original  entry  No.  _ ” 

§  217.20  Surrender  of  receipts.  The 
receipts  showing  the  payments  of  the 
money  claimed  must  be  surrendered, 
but  if  the  same  have  been  lost  or 
destroyed  or  are  not  available  for  any 
reasons,  a  statement  showing  the  facts 
must  be  furnished. 

REPAYMENTS  ON  FINAL  ENTRIES;  ACT  OF 
JUNE  16,  1880 

Authority:  §§  217.21  to  217.29  Issued  under 
sec.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C.  263. 

§  217.21  Surrender  of  receipt  and 
duplicate  certificate  of  entry.  With  ap¬ 
plications  for  repayment  of  the  moneys 
paid  upon  canceled  commuted  home¬ 
stead  entries,  final  homestead  entries, 
final  desert-land  entries,  mineral  entries, 
coal-land  entries,  and  other  final  entries, 
the  manager’s  receipt  and  the  duplicate 
certificate  of  entry,  whenever  such  has 
issued,  should  be  surrendered. 

§  217.22  When  certificate  of  recording 
officer  is  required  as  to  unrceorded  title. 
In  case  the  receipt  or  certificate  cannot 
be  surrendered  or  has  been  lost  or  de¬ 
stroyed,  a  certificate  will  be  required 
from  the  proper  recording  officer  of  the 
county  within  which  the  land  is  situate, 
showing  that  the  same  has  not  become 
a  matter  of  record  and  that  there  is  no 
encumbrance  of  the  title  to  the  land  < 
thereunder. 

§  217.23  Claimants  who  must  furnish 
certificate  of  recording  officer.  A  re¬ 
corder’s  certificate  must  be  furnished. 


as  in  §  217.22,  (a)  in  all  cases  where  the 
application  for  repayment  is  made  by 
another  than  the  original  entryman, 
and  (b)  in  all  cases  where  the  claim  is 
based  upon  an  unrecorded  deed  from  the 
entryman  to  the  party  applying  for  re¬ 
payment. 

§  217.24  When  reconveyance  need  not 
be  recorded.  In  all  cases  where  patent 
has  been  issued,  upon  an  invalid  entry,  a 
full  reconveyance  to  the  United  States 
of  all  right  and  title  to  the  land  acquired 
under  the  patent  and  entry  must  be  fur¬ 
nished,  which  deed  must  be  recorded.  If 
a  certificate  of  the  recording  officer  is 
produced  showing  that  neither  the  entry 
nor  the  patent  has  been  recorded,  it  is 
unnecessary  to  record  the  reconveyance 
in  case  the  patent  is  surrendered. 

§  217.25  When  reconveyance  must  be 
recorded.  If,  however,  the  patent  cannot 
be  surrendered,  or  should  the  entry  or 
patent  have  been  recorded,  it  is  necessary 
that  the  proper  party  or  parties  execute 
a  full  reconveyance  to  the  United  States 
and  have  the  same  recorded  as  indi¬ 
cated  in  the  next  following  sections. 

§  217.26  Quitclaim  deed  must  accom¬ 
pany  application.  Where  title  under  an 
invalid  entry  or  patent  has  become  a 
matter  of  record,  a  duly  executed  quit¬ 
claim  deed,  relinquishing  to  the  United 
States  all  right,  title,  and  claim  to  the 
land,  acquired  under  the  entry,  or  pat¬ 
ent,  must  accompany  the  application  for 
repayment. 

§  217.27  Certificate  of  recording  offi¬ 
cer  required  as  to  recorded  title.  The 
deed  referred  to  in  the  preceding  section 
must  be  duly  recorded,  and  a  certificate 
must  also  be  produced  from  the  proper 
recording  officer  of  the  county  wherein 
the  land  is  situated,  showing  that  said 
deed  is  so  recorded  and  that  the  records 
of  his  office  do  not  exhibit  any  other 
conveyance  or  encumbrance  of  the  title 
to  the  land. 

§  217.28  Reconveyance  to  conform  to 
State  laws.  The  reconveyance  to  the 
United  States  must  conform  in  every 
particular  to  the  laws  of  the  State  or 
Territory  in  which  the  land  is  located 
relative  to  transfers  of  real  property; 
in  the  case  of  a  married  man,  in  localities 
where  the  right  of  dower,  or  equivalent, 
exists,  the  wife  must  join  in  the  execu¬ 
tion  of  the  deed,  and  in  case  of  an  execu¬ 
tor  or  administrator,  due  proof  of 
authority  to  alienate  the  estate. 

§  217.29  When  reconveyance  is  un¬ 
necessary.  If  the  applicant  has  also  ac¬ 
quired  the  valid  title  conveyed  by  the 
United  States,  a  reconveyance  of  the 
land  is  unecessary,  but  a  relinquishment, 
waiving  all  claim  under  the  illegal  entry, 
is  required,  together  with  corroborative 
evidence  of  the  facts,  preferably  an  ab¬ 
stract  of  title  and  a  statement  in  full 
in  support  of  the  claim  for  repayment. 

REPAYMENTS  TO  HEIRS,  EXECUTORS,  ADMINIS¬ 
TRATORS,  AND  ASSIGNEES;  ACT  OF  JUNE  16, 

1880 

Authority  :  §  §  217.30  to  217.43  issued  under 
Bee.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C.  263. 

§  217.30  When  proof  of  heirship  is  re¬ 
quired.  Where  application  is  made  by 
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heirs,  satisfactory  proof  of  heirship  is 
required.  This  must  be  the  best  evidence 
that  can  be  obtained  and  must  show  that 
the  parties  applying  are  the  heirs  and  the 
only  heirs  of  the  deceased. 

§  217.31  Statement  required  showing 
facts  as  to  heirship.  Proof  of  heirship 
should  be  made  in  the  form  of  a  state¬ 
ment,  corroborated  by  two  witnesses, 
setting  forth  the  date  of  the  death  of  the 
intestate;  whether  the  intestate  left  sur¬ 
viving  a  husband  or  wife,  as  the  case  may 
be;  the  full  name  and  age  of  such  hus¬ 
band  or  wife;  the  names  and  ages  of  all 
children ;  and  also  state  whether  there  is 
any  issue  of  a  deceased  child  or  children. 
The  statement  should  set  forth  all  the 
facts,  in  order  that  the  Bureau  of  Land 
Management  may  determine  who  are  the 
legal  heirs,  in  accordance  with  the  laws 
of  descent  and  distribution  of  the  State 
where  the  land  is  situated. 

§  217.32  Application  by  minor  heirs. 
In  case  there  are  minor  heirs  not  under 
the  guardianship  of  a  duly  appointed 
guardian,  and  the  amount  to  be  repaid  is 
$200  or  less,  the  surviving  parent  may 
execute  the  application  as  the  natural 
guardian  of  such  heirs.  Such  applica¬ 
tion  should  be  supplemented  with  a 
statement  setting  forth  all  the  facts  in 
detail. 

§  217.33  Application  by  executors. 
Where  application  is  made  by  executors, 
a  certificate  of  executorship  from  the 
probate  court  must  accompany  the 
application. 

§  217.34  Applications  by  administra¬ 
tors.  Where  application  is  made  by 
administrators,  the  original,  or  a  certi¬ 
fied  copy,  of  the  letters  of  administration 
must  be  furnished. 

§  217.35  Applications  by  assignees. 
Where  applications  are  made  by  as¬ 
signees,  the  applicants  must  show  their 
right  to  repayment  by  furnishing  prop¬ 
erly  authenticated  abstracts  of  title,  or 
the  original  deeds  or  instruments  of 
assignment,  or  certified  copies  thereof. 

§  217.36  Certificate  in  lieu  of  abstract. 
In  the  place  of  an  abstract  of  title  the 
applicant  may  furnish  a  certificate  of  the 
recording  officer  of  the  county  in  which 
the  land  is  situated,  showing  all  aliena¬ 
tions  or  liens  affecting  title  to  the  land 
in  connection  with  the  entry  upon  which 
the  claim  for  repayment  is  based. 

§  217.37  Proof  required  that  assignees 
have  not  been  indemnified.  The  appli¬ 
cants  must  also  show  that  they  have  not 
been  indemnified  by  their  grantors  or 
assignors  for  the  failure  of  title,  and  that 
title  has  not  been  perfected  in  them  by 
their  grantors  through  other  sources. 

§  217.38  When  proof  is  required  that 
original  purchaser  has  not  been  indemni¬ 
fied.  Where  there  has  been  a  conveyance 
of  the  land  and  the  original  purchaser 
applies  for  repayment,  he  must  show 
that  he  has  indemnified  his  assignee 
or  perfected  the  title  in  him  through  an¬ 
other  source,  or  produce  a  full  recon¬ 
veyance  to  himself  from  the  last  grantee 
or  assignee. 

§  217.39  Definition  of  "assignees* 
Those  persons  are  assignees,  within  the 


meaning  of  the  statutes  authorizing  the 
repayment  of  purchase  money,  who  pur¬ 
chase  the  land  after  the  entries  thereof 
are  completed  and  take  assignments  of 
the  title  under  such  entries  prior  to  com¬ 
plete  cancellation  thereof,  when  the  en¬ 
tries  fail  of  confirmation  for  reasons 
contemplated  by  the  law’. 

§  217.40  Assignment  of  claim  prohib¬ 
ited.  To  construe  said  statutes  so  as  to 
recognize  the  assignment  or  transfer  of 
the  mere  claim  against  the  United  States 
for  repayment  of  purchase  money,  or 
fees  and  commissions,  disconnected  from 
a  sale  of  the  land  or  attempted  transfer 
of  title  thereto,  would  be  against  the  set¬ 
tled  policy  of  the  Government  and  re¬ 
pugnant  to  section  3477  of  the  Revised 
Statutes  (31  U.  S.  C.  203).  (2  Lawrence, 
First  Comp.  Dec.  264.  236,  and  6  Dec. 
Comp,  of  the  Treasury,  334,  359.) 

§  217.41  Repayment  to  assignees  of 
land.  Assignees  of  land  who  purchase 
after  entry  are,  in  general,  deemed  en¬ 
titled  to  receive  the  repayment  w’hen  the 
lands  are  found  to  have  been  erroneously 
sold  by  the  Government.  But  this  rule 
does  not  apply  to  the  repayment  of 
double-minimum  excesses.  (First  Comp. 
Dec.  in  case  of  Adrian  B.  Owens,  Copp’s 
Public  Land  Laws,  1890,  vol.  2,  p.  1238.) 

§  217.42  Repayment  to  mortgagees. 
Mortgagees  are  not  assignees  within  the 
meaning  of  the  repayment  laws,  but  may 
become  such  by  pursuing  the  course 
suited  to  the  particular  case  as  follows: 

(a)  Where,  after  date  of  entry  and 
prior  to  cancellation  thereof,  the  land  is 
mortgaged  and  the  mortgagee  receives 
a  sheriff’s  deed  under  foreclosure  pro¬ 
ceedings,  the  mortgagee  becomes  an  as¬ 
signee.  (See  193  U.  S.  651,  58  L.  ed. 
830;  28  L.  D.  201,  30  L.  D.  136.) 

(b)  Where  a  mortgage  is  executed 
prior  to  the  cancellation  of  an  entry,  and 
a  deed  made  to  the  mortgagee  after 
such  cancellation,  the  holder  of  such  deed 
becomes  the  assignee.  (See  26  L.  D.  425.) 

§  217.43  Establishment  of  claim  by  as¬ 
signee  or  mortgagee.  In  either  case, 
complete  evidence  must  be  furnished  to 
establish  the  applicant’s  right  to  repay¬ 
ment  by  producing  the  original  deeds  or 
instruments,  or  certified  copies  thereof 
showing  all  transactions,  together  with 
certified  copies  of  the  court  proceedings. 

REPAYMENT  OF  DOUBLE -MINIMUM  EXCESS; 

ACT  OF  JUNE  16,  1880 

Authority:  §§  217.44  to  217.46  issued  under 
sec.  4,  21  Stat.  287,  as  amended;  43  U.  S.  C. 
263. 

§  217.44  Repayment  of  excess  on 
double-minimum  land.  <a)  The  last 
clause  of  the  second  section  of  the  act 
of  June  16,  1880  (21  Stat.  287;  43  U.  S.  C. 
263),  provides: 

In  all  cases  where  parties  have  paid  double- 
minimum  price  for  land  which  has  after¬ 
wards  been  found  not  to  be  within  the  limits 
of  a  railroad  land  grant,  the  excess  of  $1.25 
per  acre  shall  in  like  manner  be  repaid  to 
the  purchaser  thereof  or  to  the  heirs  or 
assigns. 

(b)  This  clause  has  been  practically 
absorbed  by  section  2  of  the  act  of  March 
26,  1908  (35  Stat.  48;  43  U.  S.  C.  96). 

§  217.45  Applicant  must  be  entryman. 
The  applicant  must  show  that  he  is  the 


identical  party  who  made  the  entry  on 
which  repayment  is  claimed,  as  contained 
in  the  form  of  application. 

§  217.46  Repayment  only  to  entryman 
or  his  heirs  or  assigns.  Repayment  of 
double-minimum  excess  will  be  made 
only  to  the  original  entryman,  his  heirs 
or  assigns.  The  sale  and  transfer  of  the 
land  is  not  of  itself  treated  as  an  as¬ 
signment  of  the  right  to  receive  repay¬ 
ment  of  double-minimum  excess. 

REPAYMENTS  ON  REJECTED  APPLICATIONS, 
PROOFS,  ETC.;  ACT  OF  MARCH  26,  1908,  AS 
AMENDED 

Authority:  §§217.47  to  217.57  Issued 
under  R.  S.  2478;  43  U.  S.  C.  1201. 

§  217.47  Statutory  authority,  (a) 
The  act  of  March  26,  1908,  as  amended 
(35  Stat.  48,  41  Stat.  366;  43  U.  S.  CL 
95-98)  provides  for  the  repayment  of 
certain  commissions,  excess  payments, 
and  purchase  moneys  paid  under  the 
public  land  law’s  and  is  additional  to  the 
provisions  of  sections  2262  and  2363,  Re¬ 
vised  Statutes  (43  U  S.  C.  689,  690  >,  and 
to  the  act  of  June  16,  1830  (21  Stat.  287; 
43  USC  263> 

(b)  The  act  of  June  27,  1920  (46  Stat. 
£22;  43  U.  S.  C.  98a)  makes  the  provi¬ 
sions  of  the  act  of  March  26,  1908,  as 
amended,  “applicable  to  all  payments 
in  excess  of  lawful  requirements  made 
under  the  act  of  Congress  approved  Feb¬ 
ruary  25,  1920  (41  Stat.  437),  and 
under  any  statute  relating  to  the  sale, 
entry,  lease,  or  other  disposition  of  the 
public  lands.” 

§  217.48  When  repayment  may  be 
made.  The  first  section  of  the  act  of 
March  26,  1903,  as  amended,  authorizes 
the  return  to  the  applicant,  or  his  legal 
representatives,  of  purchase  moneys  and 
commissions  covered  into  the  Treasury 
of  the  United  States  under  any  applica¬ 
tion  to  make  any  filing,  location,  selec¬ 
tion,  entry,  or  proof,  where  such  appli¬ 
cation  has  been  or  shall  be  rejected,  in 
cases  where  neither  the  applicant  nor 
his  or  her  legal  representatives  shall 
have  been  guilty  of  any  fraud  or  at¬ 
tempted  fraud  in  connection  with  said 
application. 

§  217.49  Repayments  on  allowed  en¬ 
tries  and  proofs.  The  first  section  of  the 
act  of  March  26,  1908  as  amended,  refers 
more  particularly  to  moneys  covered  into 
the  Treasury  of  the  United  States  which 
were  paid  in  connection  with  rejected 
applications  to  make  entry,  proof,  etc., 
but  it  also  contemplates  the  repayment 
of  moneys  paid  in  connection  w’ith  al¬ 
lowed  entries  and  proofs,  which  entries 
or  proofs  should  have  been  rejected. 
(See  43  L.  D.  104.) 

§  217.50  Return  of  excess  payments. 
The  second  section  of  the  act  of  March 
26,  1908  as  amended,  authorizes  the  re¬ 
turn  to  the  person  who  made  the  pay¬ 
ment,  or  to  his  legal  representatives,  of 
any  moneys  paid  under  any  of  the  land 
laws  of  the  United  States,  in  excess  of  the 
legal  requirements. 

§  217.51  Limitations  on  time  for  fil¬ 
ing  applications,  (a)  The  act  of  Con¬ 
gress,  approved  December  11,  1919  (41 
Stat.  366;  43  U.  S.  C.  95-98),  limits  the 
time  of  filing  repayment  claims  under 
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the  act  of  March  26,  1908  (35  Stat.  48) 
to  2  years. 

(b)  The  time  of  filing  claims  for  re¬ 
payment  is  limited  to  2  years  from  rejec¬ 
tion  of  the  application,  entry,  or  proof; 
and  in  case  of  payments  in  excess  of 
lawful  requirements,  claims  for  repay¬ 
ment  must  be  filed  within  2  years  from 
issuance  of  patent.  (See  act  of  June  27, 
1930,  46  Stat.  822;  43  U.  S.  C.  98a) . 

§  217.52  Definition  of  “ legal  repre¬ 
sentatives."  The  term  “legal  represent¬ 
atives”  includes  heirs,  executors,  and  ad¬ 
ministrators,  and  where  application  is 
made  by  either  of  them  due  proof  must 
be  furnished  as  required  by  §  217.33  or 
§217.34,  as  the  case  may  be. 

§217.53  Definition  of  u assignees 
Assignees  also  come  within  the  purview 
of  this  term,  but  only  in  such  instances 
as  would  not  be  repugnant  to  section 
3477,  Revised  Statutes  (31  U.  S.  C.  203). 

§217.54  Evidence  of  assignment  re¬ 
quired.  Where  applications  are  made  by 
assignees,  the  evidence  required  under 
§217.35  or  217.36,  as  the  case  may  be, 
must  be  furnished. 

§217.55  Assignment  of  claims  pro¬ 
hibited.  Section  3477,  Revised  Statutes 
(31  U.  S.  C.  203 ) ,  prohibits  the  transfer 
or  assignment  of  claims  against  the 
United  States,  and  therefore  any  at¬ 
tempted  transfer  or  assignment  of  a 
claim  under  either  of  the  before-men¬ 
tioned  sections  can  not  be  recognized, 
except  in  certain  cases,  coming  under 
section  1  of  the  act  of  March  26,  1908. 
(See  42  L.  D.  181.) 

§217.56  When  assignees  may  receive 
repayment.  The  instances  in  which  as¬ 
signees  are  authorized  to  receive  repay¬ 
ment  under  the  act  of  March  26,  1908, 
would  be  in  cases  where  entries  are  al¬ 
lowed,  but  which  should  have  been 
rejected,  and  after  the  date  of  such 
entries  and  prior  to  the  cancellation 
thereof,  valid  attempts  are  made  to 
transfer  the  lands  entered;  and  further, 
in  cases  where  proofs  and  payments  are 
made,  but  certificates  of  entry  with¬ 
held,  and  thereafter  valid  assignments 
are  made  of  all  right,  title,  and  interest 
in  and  to  the  lands  involved.  (43  L.  D. 
(77,  and  44  L.  D.  516.) 

§217.57  What  constitutes  “ fraud  or 
attempted  fraud."  What  constitutes 
fraud  or  attempted  fraud”  within  the 
meaning  of  section  1  of  the  act  of  March 
26, 1908  (35  Stat.  48 ;  43  U.  S.  C.  95) ,  such 
^  will  bar  repayment,  affords  a  wide 
degree  of  latitude,  and  it  necessarily  fol¬ 
lows  that  each  claim  for  repayment  must 
adjudicated  upon  a  finding  of  the  rec¬ 
ord  in  the  case. 
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Part  220 — General  Regulations 
Relating  to  Practice 

CONTESTS  AND  PROTESTS 
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What  contestant  must  do  to  obtain 
preference  right  of  entry. 

“0.2  Relinquishment  of  entry  after  serv- 
Ice  of  notice  of  contest. 

^0-3  Relinquishment  of  entry  after  filing 
of  contest  affidavit  and  before  serv¬ 
ice  of  notice. 


Sec. 

220.4  Junior  contest  alleging  valid  ground 

for  cancellation  and  collusive  na¬ 
ture  of  prior  contest. 

220.5  Hearing  in  event  of  relinquishment, 

to  allow  junior  contestant  to  prove 
charge  of  collusion. 

220.6  Procedure  where  Junior  contest 

charging  collusion  is  not  filed  un¬ 
til  after  hearing  on  prior  contest. 

220.8  Preference  right  of  successful  con¬ 

testant;  disposition  of  applications 
by  others  before  termination  of 
preference-right  period. 

MORTGAGEES 

220.9  Notice  of  relinquishment  to  be  given 

to  mortgagee;  action  on  relinquish¬ 
ment. 

DECISIONS,  NOTICES,  ETC. 

220.10  Rules  governing  registration  of  let¬ 

ters,  etc. 

220.11  Service  of  notice  on  unknown  heirs. 

220.12  Notice  of  decisions. 

Authority:  §§  220.1  to  220.12  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  applications  and 
entries,  Alaska,  see  Part  60  of  this  chapter. 
For  applications  and  entries,  general,  see  Part 
101  of  this  chapter.  For  Government  con¬ 
tests,  see  Part  222  of  this  chapter.  For  prac¬ 
tice,  Alaska,  see  Part  73  of  this  chapter.  For 
public  land  records,  see  Part  240  of  this 
chapter.  For  relinquishments,  cancellations, 
and  reinstatement  of  entries,  see  Part  105  of 
this  chapter.  For  Rules  of  Practice,  see  Part 
221  of  this  chapter.  For  witnesses,  see  Part 
223  of  this  chapter. 

CONTESTS  AND  PROTESTS 

§  220.1  What  contestant  must  do  to 
obtain  preference  right  of  entry.  In 
order  to  entitle  a  contestant  to  the  pref¬ 
erence  right  of  entry  conferred  by  sec¬ 
tion  2  of  the  act  of  May  14, 1880  (21  Stat. 
141 ;  43  U.  S.  C.  185) ,  it  must  appear  not 
only  that  he  has  contested  the  entry  and 
paid  the  land-office  fees  in  that  behalf 
but  that  he  has  actually  procured  the 
cancellation  of  the  entry. 

§  220.2  Relinquishment  of  entry 
after  service  of  notice  of  contest.  Where 
it  appears  of  record  that  the  defendant 
has  been  served  with  notice  of  contest 
personally  or  by  publication,  it  will  be 
conclusively  presumed  as  a  matter  of 
law  and  fact  that  the  relinquishment  was 
the  result  of  the  contest,  and  the  con¬ 
testant  will  be  awarded  the  preference 
right  of  entry  without  necessity  for  a 
hearing. 

§  220.3  Relinquishment  of  entry  after 
filing  of  contest  affidavit  and  before  serv¬ 
ice  of  notice,  (a)  Where  a  good  and 
sufficient  affidavit  of  contest  has  been 
filed  against  an  entry  and  no  notice  of 
contest  has  issued  on  such  affidavit,  or, 
if  issued,  there  is  no  evidence  of  service 
of  such  notice  upon  the  contestee,  if  the 
entry  should  be  relinquished  the  man¬ 
ager  will  immediately  note  the  cancella¬ 
tion  of  the  entry  upon  the  records  of  his 
office.  In  such  cases  for  purposes  of 
administration  a  presumption  will  ob¬ 
tain  that  the  contest  induced  the  re¬ 
linquishment  and  the  manager  will  at 
once  so  notify  the  contestant  and  that 
he  will  be  allowed  to  make  entry  accord¬ 
ingly.  If  the  relinquishment  is  accom¬ 
panied  by  the  application  of  another 
than  the  contestant,  the  manager  will 
at  once  advise  the  applicant  of  the  pend¬ 


ing  contest  and  of  the  presumptive  pref¬ 
erence  right  thereunder,  and  that  should 
the  contestant  in  the  exercise  of  such 
right  make  timely  application  for  the 
land,  showing  himself  duly  qualified,  said 
right  can  only  be  avoided  on  a  showing 
that  the  contest  charge  was  not  true, 
or  that  the  contestant  is  not  a  qualified 
applicant,  or  that  the  land  is  not  subject 
to  his  application.  Should  the  con¬ 
testant  apply  for  the  lands,  showing 
himself  duly  qualified,  within  the  pref¬ 
erence-right  period,  and  the  intervening 
applicant  file  request  for  a  hearing,  with 
his  corroborated  affidavit  as  to  the  facts 
above  stated  in  avoidance  of  a  preference 
right  in  the  contestant,  within  20  days 
after  the  filing  of  the  contestant’s  appli¬ 
cation,  hearing  will  be  had,  after  at  least 
30  days’  notice  to  all  interested  parties, 
upon  the  issues  thus  presented,  the  in¬ 
tervening  applicant  having  the  burden  of 
proof.  The  contestant  must  pay  all  costs 
of  the  testimony  as  to  the  truth  or  falsity 
of  the  contest  charge,  and  upon  any 
other  issue  each  party  must  pay  the  cost 
of  taking  the  direct  examination  of  his 
own  witnesses  and  the  cross-examination 
on  his  behalf  of  other  witnesses. 

(b)  Should  the  manager  inadvert¬ 
ently  allow  an  application  filed  with  a 
relinquishment  of  a  contested  entry,  he 
will,  upon  discovery  of  the  error,  imme¬ 
diately  notify  the  contestant  of  his  pre¬ 
sumptive  preference  right  and  proceed  in 
all  other  respects  as  provided  in  para¬ 
graph  (a)  of  this  section.  Should  a 
hearing  be  had,  the  intervening  entry- 
man  may  submit  testimony  with  refer¬ 
ence  to  his  compliance  with  law  prior  to 
discovery  of  the  erroneous  allowance  of 
the  entry,  as  well  as  in  support  of  the 
showing  above  provided  for. 

(c)  Nothing  contained  in  this  section 
will  preclude  the  exercise  by  the  Depart¬ 
ment  of  its  authority  to  adjudicate  cases 
as  they  may  arise  in  accordance  with  the 
particular  facts  thereof  and  in  the  light 
of  the  settled  principles  of  equity. 

§  220.4  Junior  contest  alleging  valid 
ground  for  cancellation  and  collusive 
nature  of  prior  contest,  (a)  Where, 
prior  to  hearing  in  a  contest,  a  junior 
contest  is  filed,  alleging  a  valid  ground 
for  the  cancellation  of  the  entry,  and  in 
addition  thereto  the  collusive  nature  of 
the  prior  contest,  the  junior  contestant 
may,  if  the  entryman  has  been  served 
with  notice  of  the  prior  contest,  inter¬ 
vene  at  the  hearing  and  submit  testi¬ 
mony  in  support  of  his  charges. 

(b)  Should  the  junior  contestant  elect 
to  offer  testimony  in  support  of  his 
charge  of  collusion  only,  he  will  not  gain 
a  preference  right  of  entry  if  such 
charge  be  established.  If,  at  the  time  of 
the  filing  of  the  junior  contest,  notice  is 
not  issued  on  the  prior  contest,  the  man¬ 
ager  will  issue  such  notice  and  at  the 
same  time  notice  on  the  junior  contest; 
the  latter  notice  must  recite  all  the 
charges  contained  in  the  affidavit  and 
state,  in  addition,  that  the  junior  con¬ 
testant  will  be  allowed  to  appear  at  the 
time  set  for  taking  testimony  in  the  prior 
contest  and  offer  evidence  in  support  of 
his  charges.  The  junior  contestant  will 
be  required  to  service  notice  on  both  the 
prior  contestant  and  the  entryman. 
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§  220  5  Hearing  in  event  of  relinquish¬ 
ment,  to  allow  junior  contestant  to 
prove  charge  of  collusion.  If,  before  the 
case  proceeds  to  a  hearing,  the  entry- 
man’s  relinquishment  be  filed,  both  con¬ 
testants  must  be  notified  of  the  cancella¬ 
tion  of  the  entry  and  of  their  right  to 
apply  to  enter  the  land  within  30  days 
after  the  receipt  of  such  notice.  Should 
both  apply  within  such  period,  the  man¬ 
ager  will  set  a  day  for  hearing,  of  which 
each  shall  have  at  least  30  days’  notice, 
at  which  the  junior  contestant  will  be 
allowed  to  prove  his  charge  of  collusion 
and  so  defeat  the  claimed  preference 
right  of  the  prior  contestant. 

§  220  6  Procedure  where  junior  con¬ 
test  charging  collusion  is  not  filed  until 
after  hearing  on  prior  contest.  Where  a 
junior  contest  charging  collusion  is  not 
filed  until  after  the  prior  contest  has 
proceeded  to  a  hearing,  it  will  be  sus¬ 
pended  pending  the  closing  of  the  lat¬ 
ter  case,  and  must  wholly  fail  if  the  en¬ 
try  be  cancelled  as  the  result  of  the  prior 
contest.  This,  however,  will  not  prevent 
the  junior  contestant  from  attacking  the 
application  of  the  successful  contestant 
to  make  entry,  upon  the  ground  of  col¬ 
lusion  or  for  any  other  valid  cause,  should 
the  latter  attempt  to  exercise  the  pre¬ 
ferred  right  of  entry,  nor,  should  the 
prior  contest  result  in  favor  of  the  entry- 
man,  will  the  junior  contestant  be  pre¬ 
cluded  from  prosecuting  his  case  if  his 
affidavit,  in  addition  to  the  charge  of 
collusion,  states  a  sufficient  ground  for 
the  cancellation  of  the  entry  other  than 
the  charge  involved  in  the  trial  of  the 
prior  contest. 

§  220.8  Preference  right  of  successful 
contestant;  disposition  of  applications 
by  others  before  termination  of  prefer¬ 
ence-right  period,  (a)  No  application 
will  be  received,  or  any  rights  recognized 
as  initiated  by  the  tender  of  an  appli¬ 
cation  for  a  tract  embraced  in  an  entry 
of  record,  until  said  entry  has  been  can¬ 
celed  upon  the  records  of  the  district 
office.  Thereafter,  and  until  the  period 
accorded  a  successful  contestant  has  ex¬ 
pired,  or  he  has  waived  his  preferred 
right,  applications  may  be  received, 
noted,  and  held  subject  to  the  rights  of 
the  contestant,  to  be  disposed  of  in  the 
order  of  filing,  upon  the  expiration  of 
the  period  accorded  the  successful  con¬ 
testant  or  upon  the  filing  of  his  waiver 
of  his  preferred  right. 

mortgages 

§  220.9  Notice  of  relinquishment  to 
be  given  to  mortgagee ;  action  on  relin¬ 
quishment.  The  manager  will  see  that 
in  all  cases  where  notice  of  a  mortgage 
interest  in  land  embraced  within  a  sub¬ 
sisting  entry  is  filed,  as  provided  in 
§  221.90  of  this  chapter,  such  mortgagee 
is  given  notice  of  any  relinquishment  of 
the  entry  that  may  be  filed;  and  he  will 
accept  no  relinquishment  in  such  case 
unless  the  mortgagee  joins  therein,  or  is 
given  opportunity  to  make  such  showing 
in  the  matter  as  he  may  desire,  and  30 
days  from  notice  of  the  relinquishment 
may  be  allowed  the  mortgagee  in  which 
to  express  his  assent  to  the  relinquish¬ 
ment,  or  submit  such  statement  or  show¬ 
ing  as  he  may  desire.  If  the  mortgagee 
fails  to  respond  to  the  notice,  or  objects 


to  the  relinquishment  of  the  entry,  the 
manager  will  suspend  action  thereon  and 
report  the  matter  in  full  to  the  Bureau  of 
Land  Management,  with  his  recom¬ 
mendation. 

DECISIONS,  NOTICES,  ETC. 

§  220.10  Rules  governing  registration 
of  letters,  etc.  The  manager  will  be  gov¬ 
erned,  in  the  matter  of  registration  of 
official  letters,  by  the  following  rules: 

(a)  The  general  correspondence  of  his 
office  with  the  Bureau  of  Land  Manage¬ 
ment  or  the  public  is  not  required  to  be 
registered,  and  such  registration  will  not 
be  paid  for  by  the  United  States. 

(b)  Official  returns  will  not  be  reg¬ 
istered. 

(c)  Certificates  of  deposit  on  account 
of  surveys  will  not  be  registered. 

(d)  Notices  of  hearings  in  contest 
cases  required  by  §  221.7  of  this  chapter, 
to  be  mailed  by  registered  letter  are  to  be 
sent  by  contestants,  who  must  furnish 
proof  thereof,  and  are  not  to  be  registered 
at  the  public  expense. 

(e)  Notices  of  hearings  and  decisions 
in  cases  where  hearings  are  ordered  on 
behalf  of  the  Government,  will  be  reg¬ 
istered  as  a  matter  of  evidence. 

(f)  In  addition  to  the  registration  of 
notices  of  hearings  and  decisions,  as 
heretofore  provided,  it  is  directed  that 
all  notices  required  to  be  given  of  deci¬ 
sions,  involving  the  right  of  appeal,  or 
the  exercise  of  other  rights  within  a  cer¬ 
tain  time,  be  served  by  the  manager 
personally  or  by  registered  letter. 

(g)  When  personal  service  is  had,  the 
manager  will  transmit  to  the  Bureau  of 
Land  Management  the  acknowledgment 
of  such  service  or  evidence  thereof. 
"When  service  is  made  by  registered  let¬ 
ter,  the  registry  return  receipt,  or  re¬ 
turned  letter,  as  the  case  may  be,  must, 
in  every  instance,  be  sent  up  with  the 
papers  in  the  case,  or  otherwise  ac¬ 
counted  for  by  the  manager. 

5  220.11  Service  of  notice  on  unknown 
heirs.  The  Postal  Laws  and  Regulations 
provide  that  mail  indefinitely  addressed 
shall  be  denied  admission  to  the  reg¬ 
istered  mail.  Accordingly,  when  notice 
is  to  be  served  by  the  manager  on  the 
unknown  heirs  of  a  public-land  claim¬ 
ant,  the  same  should  be  addressed  to  the 
claimant  at  his  address  of  record  and 
also  at  the  post  office  nearest  the  land. 
Notice  thus  addressed  will  be  held  to  con¬ 
stitute  notice  to  the  unknown  heirs,  pro¬ 
vided  the  letter,  if  undelivered,  is  held 
at  the  office  of  delivery  for  at  least  30 
days. 

§  220.12  Notice  of  decisions.  If  an 
attorney  has  entered  his  appearance  in  a 
case  involving  lands  in  a  State  wherein 
there  is  no  land  office,  notice  of 
the  decision  therein  will  be  addressed  to 
such  attorney,  and  no  notice  given  to  the 
claimant. 

Cross  Reference:  For  regulations  relating 
to  practitioners,  see  Part  1  of  this  title. 


Part  221 — Rules  of  Practice 

Subpart  A — Proceedings  Before  Manager 
INITATTON  OF  CONTESTS  OR  PROTESTS 

Sec. 

221.1  By  whom  contests  or  protests  may  be 
initiated. 


APPLICATION  TO  CONTEST 

Sec. 

221.2  Form  of  application. 

221.3  Corroboration  required. 

221.4  Allowance  by  manager. 

CONTEST  NOTICE 

221.5  Form  of  notice. 

SERVICE  OF  NOTICE 

221.6  How  notice  may  be  served. 

221.7  Personal  service. 

221.8  Abatement  of  contest. 

SERVING  NOTICE  BY  PUBLICATION 

221.9  When  notice  may  be  given  by  pub¬ 

lication. 

221.10  Publication  and  posting  of  notice. 

221.11  Proof  of  service. 

DEFECTIVE  SERVICE  OF  NOTICE 

221.12  Effect  of  defective  service. 

ANSWER 

221.13  When  and  how  answer  must  be  filed, 

FAILURE  TO  ANSWER 

221.14  Effect  of  failure  to  answer. 

DATE  AND  NOTICE  OF  TRIAL 

221.15  Manager  to  fix  time  and  place  for 

trial. 

PLACE  OF  SERVICE  OF  PAPERS 

221.16  Proof  of  delivery  of  papers. 

CONTINUANCE 

221.17  When  hearing  may  be  postponed. 

221.18  When  more  than  one  continuance 

may  be  allowed. 

221.19  When  continuance  will  be  denied: 

continuance  on  behalf  of  United 
States. 

DEPOSITIONS  AND  INTERROGATORIES 

221.20  When  testimony  may  be  taken  by 

deposition. 

221.21  Affidavit  required  showing  grounds 

for  deposition;  proposed  interroga¬ 
tories. 

221.22  Cross  Interrogatories. 

221.23  Commission  to  take  deposition. 

221.24  Completion  of  deposition. 

221.25  Deposition  to  be  returned  to  man¬ 

ager. 

221.26  When  certificate  of  official  character 

is  required. 

221.27  Deposition  by  filing  stipulation. 

221.28  Testimony  taken  by  order  of  man¬ 

ager. 

221.29  No  charge  for  examining  deposition. 

221.30  Fees  for  taking  testimony. 

221.31  Substitution  of  officer  to  take  testi¬ 

mony. 

221.32  Time  for  issuing  order  to  take  tes¬ 

timony. 

TRIALS 

221.33  Exclusion  of  witnesses  from  the  trial. 

221.34  Examination  of  witnesses  by  man¬ 

ager. 

221.36  Facts  to  be  ascertained  under  home¬ 

stead  and  other  laws. 

221.37  Cross-examination  of  witnesses. 

221.38  Objections  to  evidence. 

221.39  Testimony  to  be  reduced  to  writing 

221.40  Action  on  demurrers. 

221.41  Decision  of  manager;  right  to  move 

for  new  trial,  or  appeal. 

NEW  TRIAL 

221.42  Ground  for  new  trial. 

221.43  Notice  of  motion  for  new  trial;  time 

for  answer. 

221.44  Consideration  of  motions  for  ne* 

trial. 

221.45  Manager  to  forward  all  papers  to 

Director. 

FINAL  PROOF,  PENDING  CONTEST 

221.46  Submission  of  final  proof  excused 

pending  disposition  of  proceedings 
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CgC, 

221.47  Service  and  filing  of  notice  required. 
221-48  Notice  of  appeal;  filing  of  briefs. 

221.49  Effect  of  failure  to  answer  or  appear. 

221.50  Notice  of  appeal  to  be  in  writing; 

failure  to  serve  and  file  notice 
closes  case. 

221.51  Effect  of  failure  to  move  for  new 

trial  or  appeal. 

22152  Manager  to  keep  all  documents  on 
file. 

COSTS  AND  APPORTIONMENT  THEREOF 

221.53  Costs  to  preference-right  and  other 

claimants. 

221.54  Excessive  costs. 

221.55  Cost  to  settlers. 

221.56  Cost  chargeable  by  managers. 

221.57  Security  for  costs. 

221.58  Return  of  excess  deposit. 

221.59  Cost  to  Government. 

221.60  Collection  of  costs. 

NOTICES 

221.61  Preparation  and  service  of  notices. 

221.62  Managers  to  make  provision  for  no¬ 

tices  not  specifically  provided  for. 

APPEAL  FROM  DECISION  REJECTING  APPLICATION 
TO  ENTER  PUBLIC  LANDS 

221.63  Action  by  manager  to  facilitate  ap¬ 

peals. 

221.64  When  notice  of  appeal  must  be  filed; 

form  of  notice. 

Subpart  B — Proceedings  Before  the  Director  of 
the  Bureau  of  Land  Management  and  Secretary 
of  the  Interior 

EXAMINATION  AND  ARGUMENT 

221.66  Notice  of  orders  or  decisions  of  the 

Director. 

221.67  When  additional  evidence  will  be 

considered. 

221.68  When  action  will  be  taken  by  the 

Director. 

221.69  Effect  of  failure  to  file  brief. 

221.70  When  oral  argument  may  be  pre¬ 

sented. 

REHEARINGS 

221.71  Motion  for  rehearing  not  allowed. 

MOTIONS 

221.72  Action  on  motions;  consideration  of 

additional  evidence. 

APPEAL  FROM  THE  DIRECTOR  TO  THE  SECRETARY 

221.73  When  appeal  may  be  taken  to  the 

Secretary  of  the  Interior. 

221.74  Effect  of  failure  to  appeal  from  ad¬ 

verse  decision  of  manager. 

221.75  Notice  of  appeal  to  Secretary. 

221.76  Filing  of  briefs. 

ORAL  ARGUMENT  BEFORE  THE  SECRETARY 

221.77  When  oral  argument  will  be  allowed. 

SUPERVISORY  POWER  OF  THE  SECRETARY 

221.78  Power  of  Secretary. 

ATTORNEYS 

I  2-1.79  Regulations  governing  attorneys. 

221.80  Service  on  attorney. 

221.81  Name  and  address  of  attorney  and 

client  required. 

221.82  Attorney  allowed  access  to  records. 

221  83  Verbal  or  other  inquiries. 

221.84  Cause  for  disbarment  proceedings. 

221.85  Attorneys  and  agents  not  disqualified 

to  act  as  notaries  in  public  land 
cases  in  which  they  may  be 
interested. 

SERVICE  OF  NOTICES 

I  Time  allowed  for  service. 

I  J.  87  When  and  how  notice  shall  be  served. 
I  21.88  Rules  governing  ex  parte  proceedings. 

INTERVENTION 

|  221 89  Application  to  intervene. 


Subpart  C — General 

HOW  TRANSFEREES  AND  ENCUMBRANCERS  MAY 
ENTITLE  THEMSELVES  TO  NOTICE  OF  CONTEST 
OR  OTHER  PROCEEDINGS 

Sec. 

221.90  Notice  to  be  filed  in  district  land 

office. 

ACKNOWLEDGMENT  OF  THE  FILING  OF  APPLICA¬ 
TIONS  AND  OTHER  PAPERS 

221.91  When  receipt  of  papers  will  be  ac¬ 

knowledged. 

NOTICE  OF  PREFERENCE  RIGHT 

221.92  Procedure  where  preference  right  is 

awarded;  fee  to  manager. 

Authority:  §§  221.1  to  221.92  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  general  regulations 
relating  to  practice,  see  Part  220  of  this  chap¬ 
ter.  For  Government  contests,  see  Part  222 
of  this  chapter.  For  practice,  Alaska,  see 
Part  73  of  this  chapter.  For  public  land  rec¬ 
ords,  see  Part  240  of  this  chapter.  For  wit¬ 
nesses,  see  Part  223  of  this  chapter. 

SUBPART  A — PROCEEDINGS  BEFORE  MANAGER 

INITIATION  OF  CONTESTS  OR  PROTESTS 

§  221.1  By  whom  contests  or  protests 
may  be  initiated,  (a)  Contests  may  be 
initiated  by  any  person  seeking  to  acquire 
title  to,  or  claiming  an  interest  in,  the 
land  involved,  against  a  party  to  any 
entry,  filing,  or  other  claim  under  laws 
of  Congress  relating  to  the  public  lands, 
because  of  priority  of  claim,  or  for  any 
sufficient  cause  affecting  the  legality  or 
validity  of  the  claim,  not  shown  by  the 
records  of  the  Bureau  of  Land  Manage¬ 
ment. 

(b)  Any  protest  or  application  to  con¬ 
test  filed  by  any  other  person  shall  be 
forthwith  referred  to  the  State  Supervi¬ 
sor  of  the  Bureau,  who  will  promptly 
investigate  the  same  and  recommend 
appropriate  action. 

APPLICATION  TO  CONTEST 

§  221.2  Form  of  application.  Any 
person  desiring  to  institute  a  contest 
must  file,  in  duplicate,  with  the  manager, 
application  in  that  behalf,  together  with 
statement  under  oath  containing: 

(a)  Name  and  residence  of  each  party, 
adversely  interested,  including  the  age 
of  each  heir  of  any  deceased  entryman. 

(b)  Description  and  character  of  the 
land  involved. 

(c)  Reference,  so  far  as  known  to  the 
applicant,  to  any  proceedings  pending 
for  the  acquisition  of  title  to  or  the  use 
of  such  lands. 

(d)  Statement,  in  ordinary  and  con¬ 
cise  language,  of  the  facts  constituting 
the  grounds  of  contest. 

(e)  Statement  of  the  law  under  which 
applicant  intends  to  acquire  title  and 
facts  showing  that  he  is  qualified  to  do 
so. 

(f)  That  the  proceeding  is  not  collu¬ 
sive  or  speculative,  but  is  instituted  and 
will  be  diligently  pursued  in  good  faith. 

(g)  Application  that  affiant  be  allowed 
to  prove  said  allegations  and  that  the 
entry,  filing,  or  other  claim  be  canceled. 

(h)  Address  to  which  papers  shall  be 
sent  for  service  on  such  applicant. 

§  221.3  Corroboration  required.  The 
statements  in  the  application  must  be 
corroborated  by  the  affidavit  of  at  least 
one  witness  having  such  personal  knowl¬ 


edge  of  the  facts  in  relation  to  the  con¬ 
tested  entry  as,  if  proven,  would  render 
it  subject  to  cancellation,  and  these  facts 
must  be  set  forth  in  his  affidavit. 

§  221.4  Allowance  by  manager.  The 
manager  may  allow  any  application  to 
contest  without  reference  thereof  to  the 
Director;  but  where  notation  on  the 
records  of  the  Bureau  of  Land  Manage¬ 
ment  is  required,  the  manager  must  im¬ 
mediately  forward  a  copy  thereof  to  the 
Director,  who  will  promptly  cause  proper 
notations  to  be  made  upon  the  records, 
and  no  patent  or  other  evidence  of  title 
shall  issue  until  and  unless  the  case  is 
closed  in  favor  of  the  contestee. 

CONTEST  NOTICE 

§  221.5  Form  of  notice.  The  man¬ 
ager  shall  act  promptly  upon  all  applica¬ 
tions  to  contest,  and  upon  the  allowance 
of  any  such  application  shall  issue 
notice,  directed  to  the  persons  adversely 
interested,  containing: 

(a)  The  names  of  the  parties,  descrip¬ 
tion  of  the  land  involved,  and  identifica¬ 
tion,  by  appropriate  reference,  of  the 
proceeding  against  which  the  contest  is 
directed. 

(b)  Notice  that  unless  the  adverse 
party  appears  and  answers  the  allega¬ 
tion  of  said  contest  within  30  days  after 
service  of  notice  the  allegations  of  the 
contest  will  be  taken  as  confessed. 

SERVICE  OF  NOTICE 

§  221.6  How  notice  may  be  served. 
Notice  of  contest  may  be  served  on  the 
adverse  party  personally  or  by  publica¬ 
tion. 

§  221.7  Personal  service,  (a)  Per¬ 
sonal  service  of  notice  of  contest  may  be 
made  by  any  person  over  the  age  of  18 
years,  or  by  registered  mail;  when  served 
by  registered  mail,  proof  thereof  must  be 
accompanied  by  post-office  registry  re¬ 
turn  receipt,  showing  personal  delivery 
to  the  party  to  whom  the  same  is  di¬ 
rected;  when  service  is  made  personally, 
proof  thereof  shall  be  by  written 
acknowledgment  of  the  person  served,  or 
by  affidavit  of  the  person  serving  the 
same,  showing  personal  delivery  to  the 
party  served;  except  when  service  is 
made  by  publication,  copy  of  the  affidavit 
of  contest  must  be  served  with  such 
notice. 

(b)  When  the  contest  is  against  the 
heirs  of  a  deceased  entryman,  the  notice 
shall  be  served  on  each  heir.  If  the 
heirs  of  the  entryman  are  nonresident  or 
unknown,  notice  may  be  served  upon 
them  by  publication  as  hereinafter  pro¬ 
vided.  If  the  person  to  be  personally 
served  is  an  infant  under  14  years  of  age 
or  a  person  who  has  been  legally  ad¬ 
judged  of  unsound  mind,  service  of 
notice  shall  be  made  by  delivering  a 
copy  of  the  notice  to  the  statutory  guar¬ 
dian  or  committee  of  such  infant  or  per¬ 
son  of  unsound  mind,  if  there  be  one;  if 
there  be  none,  then  by  delivering  a  copy 
of  the  notice  to  the  person  having  the  in¬ 
fant  or  person  of  unsound  mind  in 
charge. 

§  221.8  Abatement  of  contest.  Un¬ 
less  notice  of  contest  is  personally  served 
within  30  days  after  issuance  of  such  no¬ 
tice  and  proof  thereof  made  not  later 
than  30  days  after  such  service,  or  If 
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service  by  publication  is  ordered,  unless 
publication  is  commenced  within  20  days 
after  such  order  and  proof  of  service  of 
notice  by  publication  is  made  not  later 
than  20  days  after  the  fourth  publica¬ 
tion,  as  specified  in  §  221.10,  the  contest 
shall  abate:  Provided,  That  if  the  de¬ 
fendant  makes  answer  without  question¬ 
ing  the  service  or  the  proof  of  service  of 
said  notice,  the  contest  will  proceed 
without  further  requirement  in  those 
particulars. 

SKIVING  NOTICE  BY  PUBLICATION 

5  221.9  When  notice  may  be  given  by 
publication,  (a)  Notice  of  contest  may 
be  given  by  publication  only  when  it  ap¬ 
pears,  by  affidavit  by  or  on  behalf  of  the 
contestant,  filed  within  30  days  after  the 
allowance  of  application  to  contest  and 
within  10  days  after  its  execution,  that 
the  adverse  party  can  not  be  found,  after 
due  diligence  and  inquiry,  made  for  the 
purpose  of  obtaining  service  of  notice  of  . 
contest  within  15  days  prior  to  the  pres¬ 
entation  of  such  affidavit,  of  the  post¬ 
master  at  the  place  of  address  of  such 
adverse  party  appearing  on  the  records 
of  the  land  office  and  of  the  postmaster 
nearest  the  land  in  controversy  and  also 
of  named  persons  residing  in  the  vicinity 
of  the  land. 

(b)  Such  affidavit  must  state  the  last 
address  of  the  adverse  party  as  ascer¬ 
tained  by  the  person  executing  the  same. 

(c)  The  published  notice  of  contest 
must  give  the  names  of  the  parties  there¬ 
to,  description  of  the  land  involved, 
identification  by  appropriate  reference  of 
the  proceeding  against  which  the  contest 
is  directed,  the  substance  of  the  charges 
contained  in  the  affidavit  of  contest,  and 
a  statement  that  upon  failure  to  answer 
within  20  days  after  the  completion  of 
publication  of  such  notice  the  allegations 
of  said  affidavit  of  contest  will  be  taken 
as  confessed. 

(d)  The  affidavit  of  contest  need  not 
be  published. 

(e)  There  shall  be  published  with  the 
notice  a  statement  of  the  dates  of  publi¬ 
cation. 

§  221.10  Publication  and  posting  of 
notice,  (a)  Service  of  notice  by  publi¬ 
cation  shall  be  made  by  publishing 
notice  at  least  once  a  week  for  four  suc¬ 
cessive  weeks  in  some  newspaper  pub¬ 
lished  in  the  county  wherein  the  land 
in  contest  lies;  and  if  no  newspaper  be 
printed  in  such  county,  then  in  a  news¬ 
paper  printed  in  the  county  nearest  to 
such  land. 

(b)  Copy  of  the  notice  as  published, 
together  with  copy  of  the  affidavit  of 
contest,  shall  be  sent  by  the  contestant 
within  10  days  after  the  first  publica¬ 
tion  of  such  notice  by  registered  mail 
directed  to  the  party  for  service  upon 
whom  such  publication  is  being  made  at 
the  last  address  of  such  party  as  shown 
by  the  records  of  the  land  office  and  also 
at  the  address  named  in  the  affidavit  for 
publication,  and  also  at  the  post  office 
nearest  the  land. 

(c)  Copy  of  the  notice  as  published 
shall  be  posted  in  the  office  of  the  man¬ 
ager  and  also  in  a  conspicuous  place 
upon  the  land  involved,  such  posting  to 
be  made  within  10  days  after  the  first 
publication  of  notice  as  provided  in  para¬ 
graph  (a)  of  this  section. 


§  221.11  Proof  of  service,  (a)  Proof 
of  publication  of  notice  shall  be  by  copy 
of  the  notice  as  published,  attached  to 
and  made  a  part  of  the  affidavit  of  the 
publisher  or  foreman  of  the  newspaper 
publishing  the  same,  showing  the  pub¬ 
lication  thereof  in  accordance  with 
§§  221.9  and  221.10. 

(b)  Proof  of  posting  shall  be  by  af¬ 
fidavit  of  the  person  who  posted  notice 
on  the  land,  and  the  certificate  of  the 
manager  as  to  posting  in  the  district  land 
office. 

(c)  Proof  of  the  mailing  of  notice  shall 
be  by  affidavit  of  the  person  who  mailed 
the  notice,  attached  to  the  postmaster’s 
receipt  for  the  letter  or  (if  delivered)  the 
registry  return  receipt. 

DEFECTIVE  SERVICE  OF  NOTICE 

§  221.12  Effect  of  defective  service. 
No  contest  proceeding  shall  abate  be¬ 
cause  of  any  defect  in  the  manner  of 
service  of  notice  in  any  case  wrhere  copy 
of  the  notice  or  affidavit  of  contest  is 
shown  to  have  been  received  by  the  per¬ 
son  to  be  served;  but  in  such  case  the 
time  to  answer  may  be  extended  in  the 
discretion  of  the  manager. 

ANSWER 

§  221.13  When  and  how  answer  must 
be  filed,  (a)  Within  30  days  after  per¬ 
sonal  service  of  notice  and  affidavit  of 
contest  as  above  provided,  or,  if  service 
is  made  by  publication,  within  20  days 
after  the  fourth  publication,  as  pre¬ 
scribed  by  the  rules  in  this  part,  the  party 
served  must  file  with  the  manager 
answer,  under  oath,  specifically  meeting 
and  responding  to  the  allegations  of  the 
contest,  together  with  proof  of  service 
of  a  copy  thereof  upon  the  contestant  by 
delivery  of  such  copy  at  the  address  des¬ 
ignated  in  the  application  to  contest,  or 
personally  in  the  manner  provide  for 
the  personal  service  of  notice  of  contest. 

(b)  Such  answer  shall  contain  or  be 
accompanied  by  the  address  at  which  all 
notices  or  other  papers  shall  be  sent  for 
service  upon  the  party  answering. 

failure  to  answer 

§  221.14  Effect  of  failure  to  answer. 
Upon  failure  to  serve  and  file  answer  as 
herein  provided,  the  allegations  of  the 
contest  will  be  taken  as  confessed,  and 
the  manager  will  forthwith  notify  the 
parties  by  ordinary  mail  of  the  action 
taken. 

date  and  notice  of  trial 

§  221.15  Manager  to  fix  time  and  place 
for  trial.  Upon  the  filing  of  answer  and 
proof  of  service  thereof  the  manager  will 
forthwith  fix  a  time  and  place  for  tak¬ 
ing  testimony,  and  notify  all  parties 
thereof  by  registered  mail  not  less  than 
20  days  in  advance  of  the  date  fixed.  . 

PLACE  OF  SERVICE  OF  PAPERS 

§  221.16  Proof  of  delivery  of  papers. 

(a)  Proof  of  delivery  of  papers  required 
to  be  served  upon  the  contestant  at  the 
place  designated  under  §  221.2  (h)  in  the 
application  to  contest,  and  upon  any 
adverse  party  at  the  place  designated  in 
the  answer,  or  at  such  other  place  as 
may  be  designated  in  writing  by  the 
person  to  be  served,  shall  be  sufficient 
lor  all  purposes;  and  where  notice  of 


contest  has  been  given  by  registered  mail, 
and  the  registry-return  receipt  shows  the 
same  to  have  been  received  by  the  adverse 
party,  proof  of  delivery  at  the  address 
at  which  such  notice  was  so  received 
shall,  in  the  absence  of  other  direction 
by  such  adverse  party,  be  sufficient. 

(b)  Where  a  party  has  appeared  and 
Is  represented  by  counsel,  service  of 
papers  upon  such  counsel  shall  be 
sufficient. 

CONTINUANCE 

§  221.17  When  hearing  may  be  post¬ 
poned.  Hearing  may  be  postponed  be¬ 
cause  of  absence  of  a  material  witness 
when  the  party  applying  for  continuance 
makes  affidavit,  and  it  appears  to  the 
satisfaction  of  the  officer  presiding  at 
such  hearing,  that: 

(a)  The  matter  to  which  such  witness 
would  testify,  if  present,  is  material. 

(b)  That  proper  diligence  has  been 
exercised  to  procure  his  attendance,  and 
that  his  absence  is  without  procurement 
or  consent  of  the  party  on  whose  behalf 
continuance  is  sought; 

(c)  That  affiant  believes  the  attend¬ 
ance  of  said  witness  can  be  had  at  the 
time  to  which  continuance  is  sought. 

(d)  That  the  continuance  is  not  sought 
for  mere  purposes  of  delay. 

§  221.18  When  more  than  one  con¬ 
tinuance  may  be  allowed.  One  continu¬ 
ance  only  shall  be  allowed  to  either  party 
on  account  of  absence  of  witnesses,  un¬ 
less  the  party  applying  for  further  con¬ 
tinuance  shall,  at  the  same  time,  apply 
for  order  to  take  the  testimony  of  the 
alleged  absent  witnesses  by  deposition. 

§  221.19  When  continuance  will  be 
denied;  continuance  on  behalf  of  United 
States,  (a)  No  continuance  shall  be 
granted  if  the  opposite  party  shall  admit 
that  the  witness  on  account  of  whose 
absence  continuance  is  desired  would,  if 
present,  testify  as  stated  in  the  applica¬ 
tion  for  continuance. 

(b)  Continuances  will  be  granted  on 
behalf  of  the  United  States  when  the 
public  interest  requires  the  same,  with¬ 
out  affidavit  on  the  part  of  the  Govern¬ 
ment. 

DEPOSITIONS  AND  INTERROGATORIES 

§  221.20  When  testimony  may  be 
taken  by  deposition.  Testimony  may  be 
taken  by  deposition  when  it  appears  by 
affidavit  that: 

(a)  The  witness  resides  more  than  50 
miles,  by  the  usual  traveled  route,  from 
the  place  of  trial. 

(b)  The  witness  resides  without,  oris 
about  to  leave,  the  State  or  Territory,  or 
is  absent  therefrom. 

(c)  From  any  cause  it  is  apprehended 
that  the  witness  may  be  unable  to,  or 
will  refuse  to,  attend  the  hearing,  in 
which  case  the  deposition  will  be  used 
only  in  the  event  personal  attendance 
of  the  witness  cannot  be  obtained. 

§  221.21  Affidavit  required  showing 
grounds  for  deposition ;  proposed  inter¬ 
rogatories.  The  party  desiring  to  take 
deposition  must  serve  upon  the  adverse 
party  and  file  with  the  manager  an 
affidavit  setting  forth  the  name  and 
address  of  the  witness  and  one  or  more 
of  the  grounds  set  forth  in  §  221.20  for 
taking  such  deposition,  and  that  the 
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testimony  sought  is  material;  which  affi¬ 
davit  must  be  accompanied  by  proposed 
interrogatories  to  be  propounded  to  the 
witness. 

§  221.22  Cross  interrogatories.  The 
adverse  party  will,  within  10  days  after 
service  of  affidavit  and  interrogatories, 
as  provided  in  the  preceding  section, 
serve  and  file  cross-interrogatories. 

§  221.23  Commission  to  take  deposi¬ 
tion.  (a)  After  the  expiration  of  10  days 
from  the  service  of  affidavit  for  the 
taking  of  deposition  and  direct  interrog¬ 
atories,  a  commission  to  take  the  deposi¬ 
tion  shall  be  issued  by  the  manager 
directed  to  any  officer  authorized  to  ad¬ 
minister  oaths  within  the  county  where 
such  deposition  is  to  be  taken,  which 
commission  shall  be  accompanied  by  a 
copy  of  all  interrogatories  filed. 

(b>  Ten  days’  notice  of  the  time  and 
place  of  taking  such  deposition  shall  be 
given  by  the  party  in  whose  behalf  such 
deposition  is  to  be  taken  to  the  adverse 
party. 

§  221.24  Completion  of  deposition. 
The  officer  before  whom  such  deposi¬ 
tion  is  taken  shall  cause  each  inter¬ 
rogatory  to  be  written  out  and  the 
answer  thereto  inserted  immediately 
thereafter,  and  said  deposition,  when 
completed,  shall  be  read  over  to  the 
witness  and  by  him  subscribed  and  sworn 
to  in  the  usual  manner  before  the  wit¬ 
ness  is  discharged,  and  said  officer  will 
thereupon  attach  his  certificate  to  said 
deposition,  stating  that  the  same  was 
subscribed  and  sworn  to  at  the  time  and 
place  therein  mentioned. 

§  221.25  Deposition  to  be  returned  to 
manager.  The  deposition,  when  com¬ 
pleted  and  certified  as  aforesaid,  to¬ 
gether  with  the  commission  and  inter¬ 
rogatories,  must  be  enclosed  in  a  sealed 
package,  endorsed  with  the  title  of  the 
proceeding  in  which  the  same  is  taken, 
and  returned  by  mail  or  express  to  the 
manager,  who  will  endorse  thereon  the 
date  of  reception  thereof,  and  the  time 
of  opening  said  deposition. 

§  221.26  When  certificate  of  official 
character  is  required.  If  the  officer 
designated  to  take  the  deposition  has  no 
official  seal,  certificate  of  his  official 
character  under  seal  must  occompany 
the  return  of  the  deposition. 

§  221.27  Deposition  by  filing  stipula¬ 
tion.  Deposition  may,  by  stipulation 
filed  with  the  manager  be  taken  before 
any  officer  authorized  to  administer 
oaths,  and  either  by  oral  examination  or 
upon  written  interrogatories. 

§  221.28  Testimony  taken  by  order  of 
manager.  Testimony  may,  by  order  of 
the  manager  and  after  such  notice  as  he 
uiay  direct,  be  taken  before  a  United 
States  Commissioner  or  other  officer  au¬ 
thorized  to  administer  oaths,  at  a  time 
and  place  to  be  designated  in  a  notice  of 
fUch  taking  of  testimony.  The  officer 
before  whom  such  testimony  is  taken  will, 
at  the  completion  of  the  taking  thereof, 
cause  the  same  to  be  certified  to,  sealed, 
^ud  transmitted  to  the  manager  in  the 
hke  manner  as  is  provided  with  reference 
10  depositions. 
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§  221.29  No  charge  for  examining  dep¬ 
osition.  No  charge  will  be  made  by  the 
manager  for  examining  testimony  taken 
by  deposition. 

§  221.30  Fees  for  taking  testimony. 
Officers  designated  to  take  testimony  will 
be  allowed  to  charge  such  fees  as  are 
chargeable  for  similar  services  in  the 
local  courts,  the  same  to  be  taxed  in  the 
same  manner  as  costs  are  taxed  by  man¬ 
agers. 

§  221.31  Substitution  of  officer  to 
take  testimony.  When  the  officer  desig¬ 
nated  to  take  deposition  cannot  act  at 
the  time  fixed  for  taking  the  same,  such 
deposition  may  be  taken  at  the  same 
time  and  place  before  any  other  qualified 
officer  designated  for  that  purpose  by  the 
officer  named  in  the  commission  or  by 
agreement  of  the  parties. 

§  221.32  Time  for  issuing  order  to  take 
testimony.  No  order  for  the  taking  of 
testimony  shall  be  issued  until  after  the 
expiration  of  time  allowed  for  the  filing 
of  answer. 

TRIALS 

§  221.33  Exclusion  of  witnesses  from 
the  trial.  The  manager  and  other  offi¬ 
cers  taking  testimony  may  exclude  from 
the  trial  all  witnesses  except  the  one 
testifying  and  the  parties  to  the  proceed¬ 
ing. 

§  221.34  Examination  of  witnesses  by 
manager.  The  manager  will  be  careful 
to  reach,  if  possible,  the  exact  condition 
and  status  of  the  land  involved  in  any 
contest,  and  will  ascertain  all  the  facts 
having  any  bearing  upon  the  rights  of 
parties  in  interest;  to  this  end  said  officer 
should,  whenever  necessary,  personally 
interrogate  and  direct  the  examination 
of  a  witness. 

§  221.36  Facts  to  be  ascertained 
under  homestead  and  other  laws.  Un¬ 
der  the  homestead  and  other  laws,  the 
conditions  affecting  the  inception  of  the 
alleged  right,  as  well  as  the  subsequent 
acts  of  the  respective  claimants,  must  be 
fully  and  specifically  examined.  The 
manager  will  particularly  ascertain  the 
nature,  extent,  and  value  of  alleged  im¬ 
provements;  by  whom  made,  and  when; 
the  true  date  of  the  settlement  of  per¬ 
sons  claiming;  the  steps  taken  to  mark 
and  secure  the  claim;  and  the  exact 
status  of  the  land  at  that  date  as  shown 
upon  the  records  of  his  office. 

§  221.37  Cross-examination  of  wit¬ 
nesses.  Due  opportunity  will  be  allowed 
opposing  claimants  to  cross-examine 
witnesses. 

§  221.38  Objections  to  evidence.  Ob¬ 
jections  to  evidence  will  be  duly  noted, 
but  not  ruled  upon,  by  the  manager,  and 
such  objections  will  be  considered  by 
the  Director.  Officers  before  whom  tes¬ 
timony  is  taken  will  summarily  stop  ex¬ 
amination  which  is  obviously  irrelevant. 

§  221.39  Testimony  to  be  reduced  to 
writing,  (a)  At  the  time  set  for  hear¬ 
ing,  or  at  any  time  to  which  the  trial  may 
be  continued,  the  testimony  of  all  the 
witnesses  present  shall  be  taken  and  re¬ 
duced  to  writing. 

(b)  When  testimony  Is  taken  in  short¬ 
hand  the  stenographic  notes  must  be 


transcribed,  and  the  transcription  sub¬ 
scribed  by  the  witness  and  attested  by 
the  officer  before  whom  the  testimony 
was  taken :  Provided,  however.  That 
when  the  parties  shall,  by  stipulation, 
filed  with  the  record,  so  agree,  or  when 
the  defendant  has  failed  to  appear,  or 
fails  to  participate  in  the  trial,  and  the 
contestant  shall  in  writing  so  request, 
such  subscription  may  be  dispensed 
with. 

(c)  The  transcript  of  testimony  shall, 
in  all  cases,  be  accompanied  by  certifi¬ 
cate  of  the  officer  or  officers  before  wrhom 
Ihe  same  was  taken,  showing  that  each 
witness  was  duly  sworn  before  testifying, 
and,  by  affidavit  of  the  stenographer  who 
took  the  testimony,  that  the  transcrip¬ 
tion  thereof  is  correct. 

§  221.40  Action  on  demurrers,  (a) 

If  a  defendant  demurs  to  the  sufficiency 
of  the  evidence,  the  manager  will  forth¬ 
with  rule  thereon.  If  such  demurrer  is 
overruled,  and  the  defendant  elects  to 
introduce  no  evidence,  no  further  op¬ 
portunity  will  be  afforded  him  to  submit 
proofs. 

(b)  When  testimony  is  taken,  before 
an  officer  other  than  the  manager,  de¬ 
murrer  to  the  evidence  will  be  received 
and  noted,  but  no  ruling  made  thereon, 
and  the  taking  of  evidence  on  behalf  of 
the  defendant  will  be  proceeded  with;  the 
manager  will  rule  upon  such  demurrer 
when  the  record  is  submitted  for  his  con¬ 
sideration. 

(c)  If  said  demurrer  is  sustained,  the 
manager  will  not  be  required  to  examine 
the  defendant’s  testimony.  If,  however, 
the  demurrer  be  overruled,  all  the  evi¬ 
dence  will  be  considered  and  decision 
rendered  thereon. 

(d)  Upon  the  completion  of  the  evi¬ 
dence  in  a  contest  proceeding,  the  man¬ 
ager  will  render  a  report  and  opinion 
thereon  making  full  and  specific  refer¬ 
ence  to  the  posting  and  annotations  upon 
the  records. 

§  221.41  Decision  of  manager;  right 
to  move  for  new  trial,  or  appeal.  The 
manager  will,  in  writing,  notify  the  par¬ 
ties  to  any  proceeding  of  the  conclusion 
therein,  and  that  15  days  will  be  allowed 
from  the  receipt  of  such  notice  to  move 
for  new  trial  upon  the  ground  of  newly 
discovered  evidence,  and  that  if  no  mo¬ 
tion  for  new  trial  is  made,  30  days  will 
be  allowed  from  the  receipt  of  such  no¬ 
tice  within  which  to  appeal  to  the  Direc¬ 
tor. 

NEW  TRIAL 

§  221.42  Ground  for  new  trial,  (a) 
The  decision  of  the  manager  will  be  va¬ 
cated  and  new  trial  granted  only  upon 
the  ground  of  newly  discovered  evidence, 
in  accordance  with  the  practice  appli¬ 
cable  to  new  trials  in  courts  of  justice: 
Provided,  however.  That  no  such  appli¬ 
cation  shall  be  granted  except  upon 
showing  that  the  substantial  rights  of 
the  applicant  have  been  injuriously  af¬ 
fected. 

(b)  No  appeal  will  be  allowed  from  an 
order  granting  new  trial,  but  the  man¬ 
ager  will  proceed  at  the  earliest  prac¬ 
ticable  time  to  retry  the  case,  and  will, 
so  far  as  possible,  use  the  testimony 
therefore  taken  without  reexamination 
of  same  witnesses,  confining  the  taking 
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of  testimony  to  the  newly  discovered  evi¬ 
dence. 

§  221.43  Notice  of  motion  for  new 
trial;  time  for  answer.  Notice  of  mo¬ 
tion  for  new  trial,  setting  forth  the 
grounds  thereof,  and  accompanied  by 
copies  of  all  papers  not  already  on  file  to 
be  used  in  support  of  such  motion,  shall 
be  served  upon  the  adverse  party,  and, 
together  with  proof  of  service,  filed  with 
the  manager  not  more  than  15  days  after 
notice  of  decision;  the  adverse  party 
shall,  within  10  days  after  such  notice, 
serve  and  file  affidavits  or  other  papers 
to  be  used  by  him  in  opposition  to  such 
motion. 

§  221.44  Consideration  of  motions  for 
new  trial.  Motions  for  new  trial  will  not 
be  considered  or  decided  in  the  first  in¬ 
stance  by  the  Director  or  the  Secretary 
of  the  Interior,  or  otherwise  than  on  re¬ 
view  of  the  decision  thereof  by  the  man¬ 
ager. 

§  221.45  Manager  to  forward  all  papers 
to  Director,  (a)  If  motion  for  new  trial 
is  not  made,  or  if  made  and  not  allowed, 
the  manager  will,  at  the  expiration  of 
the  time  for  appeal,  promptly  forward 
the  same,  with  the  testimony  and  all 
papers  in  the  case,  to  the  Director,  with 
letter  of  transmittal,  describing  the  case 
by  its  title,  nature  of  the  contest,  and  the 
land  involved. 

(b)  The  manager  will  not,  after  for¬ 
warding  of  decision,  as  provided  in  para¬ 
graph  (a)  of  this  section,  take  further 
action  in  the  case  unless  so  instructed 
by  the  Director. 

FINAL  PROOF,  PENDING  CONTEST 

§  221.46  Submission  of  final  proof  ex¬ 
cused  pending  disposition  of  proceedings. 
(a)  The  pendency  of  a  contest  will  ex¬ 
cuse  the  submission  of  final  proof  on  the 
entry  involved  until  a  reasonable  time 
after  the  disposition  of  the  proceedings, 
but  final  or  commutation  proof  may  be 
submitted  at  any  stage  thereof.  The 
payment  of  the  final  commissions  or  pur¬ 
chase  money,  as  the  case  may  be,  should 
be  deferred  until  the  case  is  closed,  when, 
if  the  contest  is  dismissed  and  the  proof 
is  found  satisfactory,  claimant  will  be 
allowed  30  days  from  notice  within  which 
to  pay  all  sums  due  and  furnish  a  non¬ 
alienation  affidavit,  upon  receipt  of 
which  the  proper  form  of  final  cer¬ 
tificate  will  issue. 

(b)  In  such  cases  the  fee  for  reducing 
the  proof  testimony  to  writing  must  be 
paid  at  the  time  the  proof  is  submitted. 

(c)  The  final  proof  should  be  retained 
in  the  district  land  office  until  the  record 
in  the  contest  case  is  forwarded  to  the 
Bureau  of  Land  Management,  but  will 
not  be  considered  in  determining  the 
merits  of  the  contest,  though  it  may  be 
used  for  the  purpose  of  cross-examina¬ 
tion  during  the  trial. 

( d )  In  such  cases  the  party  making  the 
proof  will  at  the  time  of  submitting  same 
be  required  to  pay  the  fees  for  reducing 
the  testimony  to  writing. 

APPEALS  TO  DIRECTOR 

§  221.47  Service  and  filing  of  notice 
required.  No  appeal  from  the  action  or 
decision  of  the  manager  will  be  con¬ 
sidered  unless  notice  thereof  is  served 
a&d  filed  in  the  land  office  in  the 


manner  and  within  the  time  specified 
in  §  221.48. 

§  221.48  Notice  of  appeal;  filing  of 
briefs.  Notice  of  appeal  from  the  de-. 
cision  of  the  manager  shall  be  served 
upon  the  adverse  party  and  filed  with 
the  manager  within  30  days  after  receipt 
of  notice  of  the  decision.  Within  20 
days  after  service  of  notice  of  appeal, 
the  appellant  may  file  a'  brief,  a  copy 
of  which  must  be  served  upon  the  ap¬ 
pellee.  Within  20  days  after  such  serv¬ 
ice  the  appellee  may  file  his  brief,  a  copy 
of  which  must  be  served  upon  the  ap¬ 
pellant.  Briefs  must  be  served  upon  the 
opposing  party  within  the  same  period 
of  time  allowed  for  their  filing  with  the 
manager.  When  a  motion  for  a  new  trial 
is  made  and  denied,  notice  of  an  appeal 
shall  be  served  within  15  days  after  the 
receipt  of  notice  of  the  denial  of  the 
motion. 

§  221.49  Effect  of  failure  to  answer 
or  appear.  No  person  who  has  failed  to 
answer  the  contest  affidavit,  or,  having 
answered,  has  failed  to  appear  at  the 
hearing,  shall  be  allowed  an  appeal  from 
the  final  action  or  decision  of  the  man¬ 
ager. 

§  221.50  Notice  of  appeal  to  be  in  writ¬ 
ing;  failure  to  serve  and  file  notice  closes 
case,  (a)  Such  notice  of  appeal  must 
be  in  writing,  and  set  forth  in  clear,  con¬ 
cise  language  the  grounds  of  the  appeal, 
in  the  form  of  specifications  of  error, 
which  shall  be  separately  stated  and 
numbered ;  where  error  is  based  upon  in¬ 
sufficiency  of  the  evidence  to  justify  the 
decision,  in  the  assignment  thereof  the 
particulars  wherein  it  is  deemed  insuffi¬ 
cient  must  be  specifically  set  forth  in  the 
notice.  All  grounds  of  error  not  assigned 
or  noticed  and  argued  in  the  brief  will  be 
considered  as  waived. 

(b)  Upon  failure  to  serve  and  file  no¬ 
tice  of  appeal  as  provided  in  §§  221.47  to 
221.49  the  case  will  be  closed. 

§  221  51  Effect  of  failure  to  move  for 
new  trial  or  appeal,  (a)  When  any  party 
fails  to  move  for  a  new  trial  or  to  appeal 
from  the  decision  of  the  manager  within 
the  time  specified,  such  decision  shall,  as 
to  such  party,  be  final  and  will  not  be 
disturbed  except  in  case  of  fraud  or  gross 
irregularity. 

(b)  No  case  will  be  remanded  for  any 
defect  which  does  not  materially  affect 
the  aggrieved  party. 

§  221.52  Manager  to  keep  all  docu¬ 
ments  on  file.  All  documents  received 
by  the  manager  must  be  kept  on  file  and 
the  date  of  filing  noted  thereon;  no  pa¬ 
pers  will,  under  any  circumstances,  be 
removed  from  the  files  or  from  the  cus¬ 
tody  of  the  manager,  but  access  to  the 
same,  under  proper  regulations,  and  so  as 
not  to  interfere  with  transaction  of  pub¬ 
lic  business,  will  be  permitted  to  the  par¬ 
ties  or  their  attorneys. 

COSTS  AND  APPORTIONMENT  THEREOF 

§  221.53  Costs  to  preference-right  and 
other  claimants.  A  contestant  claiming 
preference  right  of  entry  under  the  sec¬ 
ond  section  of  the  act  of  May  14,  1880  (21 
Stat.  141;  43  U.  S.  C.  185),  must  pay  the 
costs  of  contest.  In  other  cases  each 
party  must  pay  the  cost  of  taking  the 
direct  examination  of  his  own  witnesses 


and  the  cross-examination  on  his  behalf 
of  other  witnesses;  the  cost  of  noting 
motions,  objections,  and  exceptions  must 
be  paid  by  the  party  on  whose  behalf  the 
same  are  made. 

§  221.54  Excessive  costs.  Accumula¬ 
tion  of  excessive  costs  will  not  be  permit¬ 
ted.  When  the  officer  before  whom  tes¬ 
timony  is  being  taken  shall  rule  that  a 
course  of  examination  is  irrelevant,  the 
same  will  not  proceed  except  at  the  sole 
cost  of  the  party  insisting  thereon  and 
upon  his  depositing  the  amount  reason¬ 
ably  sufficient  to  pay  therefor. 

§  221.55  Cost  to  settlers.  Where  a 
party  contesting  a  claim  shall  by  virtue 
of  actual  settlement  and  improvement 
establish  his  right  of  entry  of  the  land  in 
contest  under  the  homestead,  or  desert- 
land  laws  by  virtue  of  settlement  and 
improvement  without  reference  to  the 
act  of  May  14,  1880  (21  Stat.  141;  43 
U.  S.  C.  185)  the  costs  of  contest  will 
be  imposed  as  prescribed  in  the  second 
sentence  of  §  221.53. 

Cross  References  :  See  the  following  parts 
In  this  chapter:  For  homesteads,  Alaska, 
Parts  65,  66;  for  homesteads,  generally,  Parts 
166-170:  for  soldiers’  and  sailors’  homestead 
rights,  Part  181;  for  desert-land  entries,  Part 
232. 

§  221.56  Cost  chargeable  by  managers. 
The  only  cost  of  contest  chargeable  by 
managers  are  the  legal  fees  for  reducing 
testimony  to  writing.  No  other  contest 
fees  or  costs  will  be  allowed  to  or  charged 
by  those  officers,  directly  or  indirectly. 

§  221.57  Security  for  costs.  Managers 
may  at  any  time  require  either  party  to 
give  security  for  costs,  including  ex¬ 
pense  of  taking  and  transcribing  testi¬ 
mony. 

§  221.58  Return  of  excess  deposit. 
Upon  the  filing  of  the  transcript  of  the 
testimony  in  the  land  office,  any 
excess  in  the  sum  deposited  as  security 
for  costs  of  transcribing  testimony  will 
be  returned  to  the  parties  depositing  the 
same. 

§  221.59  Cost  to  Government.  When 
hearings  are  ordered  on  behalf  of  the 
Government  all  costs  incurred  on  its  be¬ 
half  will  be  paid  from  the  proper  appro¬ 
priation,  and  when,  upon  the  discovery 
of  reason  for  suspension  in  the  usual 
course  of  examination  of  entries  and 
contest,  hearings  are  ordered  between 
contending  parties,  the  costs  will  be  paid 
as  required  by  §  221.53. 

§  221.60  Collection  of  costs.  The 
costs  provided  for  by  the  preceding  rules 
will  be  collected  by  the  manager  when 
the  parties  are  brought  before  him  in 
obedience  to  the  order  for  hearing. 

*  NOTICES 

§  221.61  Preparation  and  service  of 
notices.  All  notices  and  other  papers  not 
required  to  be  served  by  the  manager 
must  be  prepared  and  served  by  the  re¬ 
spective  parties. 

§  221.62  Manager  to  make  provision 
for  notices  not  specifically  provided  for. 
The  manager  will  require  proper  provi¬ 
sion  to  be  made  for  such  notices  not 
specifically  provided  for  in  the  rules  in 
this  part  as  may  become  necessary  in 
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the  usual  progress  of  the  case  to  final 
decision. 

appeal  from  decision  rejecting  applica¬ 
tion  TO  ENTER  PUBLIC  LANDS 

§  221.63  Action  by  manager  to  facili¬ 
tate  appeals.  To  facilitate  appeals  from 
his  action  relative  to  applications  to  file, 
enter,  or  locate  upon  the  public  lands, 
the  manager  will: 

(a)  Endorse  upon  every  rejected  ap¬ 
plication  the  date  of  presentation  and 
reasons  for  rejection. 

(b)  Promptly  advise  the  party  in  in¬ 
terest  of  the  action  and  of  his  right  of 
appeal. 

(c)  Note  upon  his  records  a  memoran¬ 
dum  of  the  transaction. 

§  221.64  When  notice  of  appeal  must 
be  filed;  form  of  notice.  The  party  ag¬ 
grieved  will  be  allowed  30  days  from  re¬ 
ceipt  of  notice  in  which  to  file  notice  of 
appeal  in  the  land  office.  The  notice 
of  appeal,  when  filed,  will  be  forwarded 
to  the  Bureau  of  Land  Management  with 
full  report  upon  the  case,  which  should 
recite  all  the  facts  and  proceedings  had 
and  must  embrace  the  following  par¬ 
ticulars: 

(a)  The  original  application,  with 
reasons  for  the  rejection  thereof. 

(b)  Description  of  the  tract  involved 
and  statement  of  its  status,  as  shown  by 
the  records  of  the  land  office. 

(c)  Reference  to  all  entries,  filings, 
annotations,  memorandum,  and  corre¬ 
spondence  shown  by  the  record  relating 
to  said  tract  and  to  the  proceedings  had. 

SUBPART  B — PROCEEDINGS  BEFORE  THE  DIREC¬ 
TOR  OF  THE  BUREAU  OF  LAND  MANAGEMENT 
AND  SECRETARY  OF  THE  INTERIOR 

EXAMINATION  AND  ARGUMENT 

§  221.66  Notice  of  orders  or  decisions 
of  the  Director.  The  Director  will  cause 
notice  to  be  given  to  each  party  in  inter¬ 
est  whose  address  is  known  of  any  order 
or  decision  affecting  the  merits  of  the 
case  or  the  regular  order  of  proceedings 
therein. 

§  221.67  When  additional  evidence 
will  be  considered.  No  additional  evi¬ 
dence  will  be  admitted  or  considered  by 
the  Director  unless  offered  under  stipu¬ 
lation  of  the  parties  or  in  support  of  a 
mineral  application  or  protest:  Provided, 
however,  That  the  Director  may  order 
further  investigation  made  or  evidence 
submitted  upon  particular  matters  to  be 
by  him  specifically  designated. 

Affidavits  or  other  ex  parte  statements 
filed  in  the  office  of  the  Director  will  not 
be  considered  in  finally  determining  any 
controversy  upon  the  merits. 

§  221.68  When  action  will  be  taken  by 
the  Director.  After  receipt  of  the  record 
by  the  Director  30  days  will  be  allowed  to 
expire  before  any  action  is  taken  there¬ 
on,  unless,  in  the  judgment  of  the  Di¬ 
rector,  public  policy  or  private  necessity 
shall  require  summary  action,  in  which 
event  he  will  proceed  at  his  discretion, 
fi^st  notifying  the  attorneys  of  record  of 
“is  intention  so  to  do:  Provided,  That 
tthere  no  appeal  has  been  filed  the  case 
nray  be  immediately  considered  and  dis¬ 
posed  of. 

T  ^  221.69  Effect  of  failure  to  file  brief. 
11  °rief  is  not  filed  before  a  case  is 


reached  in  its  order  for  examination,  the 
argument  will  be  considered  closed,  and 
no  further  argument  or  motion  of  any 
kind  will  be  entertained,  except  upon 
application  and  upon  good  cause  appear¬ 
ing  to  the  Director  therefor. 

§  221.70  When  oral  argument  may  be 
presented.  In  the  discretion  of  the  Di¬ 
rector,  oral  argument  may  be  presented, 
at  a  time  to  be  fixed  by  him  and  upon 
notice  to  opposing  counsel,  which  notice 
shall  specify  the  time  for  such  argument 
and  the  specific  matter  to  be  discussed. 
Except  as  herein  provided,  oral  hearings 
or  suggestions  will  not  be  allowed. 

REHEARINGS 

§  221.71  Motion  for  rehearing  not 
allowed.  No  motion  for  rehearing  of  any 
decision  rendered  by  the  Director  of  the 
Bureau  of  Land  Management  will  be 
allowed. 

MOTIONS 

§  221.72  Action  on  motions;  consider¬ 
ation  of  additional  evidence,  (a)  No 
motion  shall  be  entertained  or  considered 
in  any  case  after  the  record  has  been 
transmitted  to  a  reviewing  officer. 

(b)  In  ex  parte  cases,  where  the  entry- 
man  has  been  allowed  by  the  Director  to 
furnish  additional  evidence  or  to  show 
cause,  or,  in  the  alternative,  to  appeal, 
both  the  evidence  or  showing  and  the 
appeal  are  filed,  the  Director  shall  pass 
upon  the  evidence  or  showing  submitted, 
and,  if  found  sufficient,  note  the  appeal 
as  closed.  If  such  evidence  or  showing 
be  found  insufficient,  the  appeal  will  be 
forwarded  to  the  Secretary  as  in  other 
cases. 

APPEAL  FROM  THE  DIRECTOR  TO  THE 

SECRETARY 

§  221.73  When  appeal  may  be  taken 
to  the  Secretary  of  the  Interior.  In  any 
proceeding  relating  to  the  public  lands, 
an  appeal  may  be  taken  to  the  Secretary 
of  the  Interior  from  a  final  decision  of 
the  Director,  except  from  a  decision  of 
the  Director  which,  prior  to  promulga¬ 
tion,  has  been  approved  by  the  Secre¬ 
tary,  the  Under  Secretary,  or  an  Assist¬ 
ant  Secretary  of  the  Interior. 

(R.  S.  161,  2478;  5  U.  S.  C.  22,  43  U.  S.  C.  1201) 

§  221.74  Effect  of  failure  to  appeal 
from  adverse  decision  of  manager.  No 
appeal  shall  be  had  from  the  action  of 
Director  affirming  the  decision  of  the 
manager  in  any  case  where  the  party 
adversely  affected  shall  have  failed  to 
appeal  from  the  decision  of  said  man¬ 
ager. 

§  221.75  Notice  of  appeal  to  Secretary. 
(a)  An  aggrieved  person  desiring  to  ap¬ 
peal  to  the  Secretary  of  the  Interior 
from  a  decision  rendered  by  the  Director 
of  the  Bureau  of  Land  Management 
must,  within  30  days  from  the  date  of 
the  service  upon  such  person  or  his  au¬ 
thorized  representative  of  notice  of  the 
Director's  decision,  file  a  notice  of  ap¬ 
peal  with  the  Director,  Bureau  of  Land 
Management,  Department  of  the  In¬ 
terior,  Washington  25,  D.  C. 

(b)  A  notice  of  appeal  shall  set  forth 
clearly  and  concisely  the  grounds  upon 
which  the  appellant  contends  that  the 
Director’s  decision  is  erroneous. 


(c)  If  the  Director’s  decision  indi¬ 
cates  that  any  other  person  has  an  in¬ 
terest  in  the  proceeding  adverse  to  the 
appellant,  the  appellant  shall,  within  the 
30-day  period  prescribed  in  paragraph 
(a)  of  this  section  (or  such  further 
period  as  may  be  allowed  by  the  Secre¬ 
tary  or  his  representative  for  good  cause 
shown),  file  a  certificate  showing  that 
a  copy  of  the  notice  of  appeal  has  been 
served  personally  upon  or  mailed  to  each 
such  person  or  his  authorized  represent¬ 
ative.  If  the  certificate  accompanies 
the  notice  of  appeal,  it  shall  be  filed  with 
the  Director  of  the  Bureau  of  Land 
Management.  Otherwise,  it  shall  be 
filed  with  the  Solicitor,  Department  of 
the  Interior,  Washington  25,  D.  C. 

(d)  An  appeal  shall  be  subject  to  sum¬ 
mary  dismissal  for  failure  to  comply  with 
any  of  the  requirements  prescribed  in 
this  section. 

§  221.76  Filing  of  briefs,  (a)  Within 
20  days  after  filing  a  notice  of  appeal  (or 
within  such  further  period  as  may  be 
allowed  by  the  Secretary  or  his  repre¬ 
sentative  for  good  cause  shown),  the 
appellant  may  file  with  the  Solicitor, 
Department  of  the  Interior,  Washington 
25,  D.  C.,  a  brief  in  support  of  his  appeal. 
If  any  other  person  has  an  interest  in 
the  proceeding  adverse  to  the  appellant, 
the  brief  shall  be  accompanied  by  a  cer¬ 
tificate  showing  that  a  copy  of  the  brief 
has  been  served  personally  upon  or 
mailed  to  each  such  person  or  his  au¬ 
thorized  representative. 

(b)  Within  20  days  after  personal 
service  upon  or  25  days  after  the  date 
of  the  mailing  of  the  appellant’s  brief 
to  an  adverse  party  (or  within  such 
further  period  as  may  be  allowed  by  the 
Secretary  or  his  representative  for  good 
cause  shown),  the  adverse  party  may 
file  a  reply  brief  with  the  Solicitor,  De¬ 
partment  of  the  Interior,  Washington 
25,  D.  C.  The  reply  brief  shall  be  ac¬ 
companied  by  a  certificate  showing  that 
a  copy  of  the  reply  brief  has  been  served 
personally  upon  or  mailed  to  the  appel¬ 
lant  or  his  authorized  representative. 

ORAL  ARGUMENT  BEFORE  THE  SECRETARY 

§  221.77  When  oral  argument  will  be 
allowed.  Oral  argument  in  any  case 
pending  before  the  Secretary  of  the  In¬ 
terior  wrill  be  allowed,  on  motion,  in  the 
discretion  of  the  Secretary,  at  a  time  to 
be  fixed  by  him,  after  notice  to  the  par¬ 
ties.  The  counsel  for  each  party  will 
be  allowed  only  one-half  an  hour,  unless 
an  extension  of  time  is  ordered  before  the 
argument  begins. 

SUPERVISORY  POWER  OF  THE  SECRETARY 

§  221.78  Power  of  Secretary.  In  pro¬ 
ceedings  before  the  Secretary  of  the 
Interior,  the  same  rules  shall  govern,  in¬ 
sofar  as  applicable,  as  are  provided  for 
proceedings  before  the  Director  of  the 
Bureau  of  Land  Management,  but  no  rule 
of  practice  shall  be  construed  to  deprive 
the  Secretary  of  any  power  conferred 
upon  him  by  law. 

ATTORNEYS 

§  221.79  Regulations  governing  attor¬ 
neys.  Every  attorney,  before  practicing 
before  the  Department  of  the  Interior 
and  its  bureaus,  must  comply  with  the 
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requirements  of  the  regulations  pre¬ 
scribed  by  the  Secretary  of  the  Interior 
pursuant  to  section  5  of  the  act  of  July 
4,  1884  (23  Stat.  101;  5  U.  S.  C.  493). 

Cross  Reference:  For  regulations  relating 
to  practitioners,  see  Part  1  of  this  title. 

§  221.80  Service  on  attorney,  (a)  In 
all  cases  where  any  party  is  represented 
by  attorney,  such  attorney  will  be  recog¬ 
nized  as  fully  controlling  the  same  on 
behalf  of  his  client,  and  service  of  any 
notice  or  other  paper  relating  to  such 
proceedings  upon  such  attorney  will  be 
deemed  notice  to  the  party  in  interest. 

(b)  Where  a  party  is  represented  by 
more  than  one  attorney,  service  of  notice 
or  other  papers  upon  one  of  said  attor¬ 
neys  shall  be  sufficient. 

§  221.81  Name  and  address  of  attor¬ 
ney  and  client  required.  No  person  here¬ 
after  appearing  as  a  party  or  attorney  in 
any  case  shall  be  entitled  to  notice  of  any 
proceeding  therein  who  does  not,  at  the 
time  of  appearance,  file  in  the  office  in 
which  the  case  is  pending  a  statement 
showing  his  name  and  post-office  address 
and  the  name  and  post-office  address  of 
the  party  whom  he  represents. 

§  221.82  Attorney  allowed  access  to 
records.  Any  attorney  in  good  stand¬ 
ing  employed,  and  whose  appearance  is 
regularly  entered  in  any  case  pending 
before  the  Department,  will  be  allowed 
full  opportunity  to  consult  the  records 
therein,  together  with  abstracts,  field 
notes,  tract  books,  and  correspondence 
which  is  not  deemed  privileged  and  con¬ 
fidential. 

§  221.83  Verbal  or  other  inquiries. 
Verbal  or  other  inquiries  by  parties  or 
counsel  directed  to  any  employee  of  the 
Department,  except  the  Director,  Asso¬ 
ciate  Director,  Executive  Officer  or  Staff 
Officers  of  the  Bureau  of  Land  Manage¬ 
ment,  or  the  Secretary,  Under  Secretary 
or  Assistant  Secretaries,  the  Solicitor,  or 
Associate  or  Assistant  Solicitors  or  mem¬ 
bers  of  the  Board  of  Appeals,  or  with  the 
consent  of  one  or  more  of  said  officers, 
is  expressly  forbidden. 

§  221.84  Cause  for  disbarment  pro¬ 
ceedings.  Abuse  of  the  privilege  of  ex¬ 
amining  records  of  the  Department  or 
violation  of  the  foregoing  rule  by  any 
attorney  will  be  treated  as  sufficient 
cause  for  institution  of  disbarment  pro¬ 
ceedings. 

Cross  Reference:  For  requirements  on  the 
first  appearance  of  a  practioner  in  any  mat¬ 
ter,  see  §  1.7  of  this  title:  for  notice  to  prac¬ 
titioner  in  a  case  where  there  is  no  land 
office  in  the  State  in  which  the  land  involved 
is  situated,  see  §  220.12  of  this  chapter. 

§  221.85  Attorneys  and  agents  not 
disqualified  to  act  as  notaries  in  public 
land  cases  in  which  they  may  be  inter¬ 
ested.  In  view  of  section  3  of  the  act  of 
June  3,  1948  (62  Stat.  301),  attorneys 
and  agents  in  public  land  cases  who  are 
also  notaries  public  are  no  longer  dis¬ 
qualified  under  section  1-501  D.  C.  Code 
from  taking  acknowledgments,  adminis¬ 
tering  oaths,  certifying  papers  or  per¬ 
forming  any  official  acts  as  notaries  in 
such  matters. 

SERVICE  OF  NOTICES 

§  221.86  Time  allowed  for  service. 
(a)  Fifteen  days,  exclusive  of  the  day 


of  mailing,  will  be  allowed  for  the  trans¬ 
mission  of  notice  or  other  papers  by  mail 
from  the  Bureau  of  Land  Management, 
except  in  case  of  notice  to  resident  at¬ 
torneys,  in  which  case  1  day  will  be 
allowed. 

(b)  In  computing  time  for  service  of 
papers  under  the  rules  in  this  part  the 
first  day  shall  be  excluded  and  the  last 
day  included:  Provided,  That  where  the 
last  day  is  a  Sunday,  a  legal  holiday,  or 
half  holiday  such  time  shall  include  the 
next  full  business  day. 

§  221.87  When  and  how  notice  shall 
be  served.  Notice  of  all  motions  and 
proceedings  before  the  Director  or  Sec¬ 
retary,  except  as  specified  below,  shall 
be  served  upon  parties  or  counsel  per¬ 
sonally  or  by  registered  mail,  and  no 
motion  will  be  entertained  except  on 
proof  of  service  of  notice  thereof. 

§  221  88  Rules  governing  ex  parte 
proceedings.  Ex  parte  proceedings  and 
proceedings  in  which  the  adverse  party 
does  not  appear  will,  as  to  notice  of  de¬ 
cision,  time  for  appeal,  and  filing  of 
exceptions  and  arguments,  be  governed 
by  the  rules  prescribed  in  other  cases,  so 
far  as  the  same  are  applicable.  In  such 
cases  the  Director  or  Secretary  may,  pur¬ 
suant  to  application  and  upon  good  cause 
being  shown  therefor,  permit  additional 
evidence  to  be  presented  for  the  purpose 
of  curing  defects  in  the  proofs  of  record. 

INTERVENTION 

§  221.89  Application  to  intervene. 
No  person  shall  be  allowed  to  intervene 
in  any  case  except  upon  application 
therefor,  under  oath,  showing  his  in¬ 
terest  therein. 

SUBPART  C — GENERAL 

HOW  TRANSFEREES  AND  ENCUMBRANCERS 

MAY  ENTITLE  THEMSELVES  TO  NOTICE  OF 

CONTEST  OR  OTHER  PROCEEDINGS 

§  221.90  Notice  to  be  filed  in  district 
land  office.  Transferees  and  encum¬ 
brancers  of  land  the  title  to  which  is 
claimed  or  is  in  process  of  acquisition 
under  any  public  ’and  law  shall,  upon 
filing  notice  of  the  transfer  or  encum¬ 
brance  in  the  land  office,  become 
entitled  to  receive  and  be  given  the  same 
notice  of  any  contest  or  other  proceed¬ 
ing  thereafter  had  affecting  such  land 
which  is  required  to  be  given  the  original 
entryman  or  claimant.  Every  such 
notice  of  a  transfer  or  encumbrance  must 
be  forthwith  noted  upon  the  records  of 
the  land  office.  Thereafter  such  trans¬ 
feree  or  encumbrancer,  as  well  as  the 
entryman,  must  be  made  a  party 
defendant  to  any  proceeding  against  the 
entry. 

ACKNOWLEDGMENT  OF  THE  FILING  OF 
APPLICATIONS  AND  OTHER  PAPERS 

§  221.91  When  receipt  of  papers  will 
be  acknowledged.  The  Secretary  and 
the  Director  of  the  Bureau  of  Land  Man¬ 
agement  will  not  acknowledge  the  re¬ 
ceipt  of  papers  forwarded  by  mail,  but  if 
a  prepared  receipt  is  forwarded  to  a 
land  office  with  any  paper  the  man¬ 
ager  will  sign  and  return  the  receipt  to 
the  party  who  forwarded  the  same,  after 
inserting  the  date  and  the  serial  num¬ 
ber. 


NOTICE  OF  PREFERENCE  RIGHT 

§  221.92  Procedure  where  preference 
right  is  awarded;  fee  to  manager. 
Where  preference  right  of  entry  is 
awarded  under  section  2  of  the  act  of 
May  14,  1880  (21  Stat.  141;  43  U.  S.  C. 
185),  the  manager  will,  after  service  of 
notice  of  such  right  upon  contestant  and 
the  expiration  of  the  30  days  allowed 
for  exercise  thereof,  cause  the  evidence 
of  service  to  be  filed  with  the  canceled 
entry  record.  A  fee  of  $1  for  giving 
such  notice  must  be  tendered  to  the 
manager  of  the  land  office  before  any 
application  for  the  land  will  be  approved. 


Part  222 — Government  Contests 

PROCEEDINGS  IN  CONTESTS  INITIATED  BY  THE 
GOVERNMENT 

Sec. 

222.1  Purpose  of  Government  contestB. 

222.2  Report  of  the  State  Supervisor  affect¬ 

ing  the  validity  or  legality  of  aa 
entry  or  claim. 

222.3  Service  of  notice  of  charges. 

222.4  Form  and  contents  of  notice. 

222.5  When  charges  will  be  accepted  aa 

true. 

222.6  Manner  of  service  of  notice. 

222.7  Action  by  manager  when  hearing  la 

requested. 

222.8  Appearance  by  Government  at  hear¬ 

ing;  conduct  of  hearing. 

222.9  Procedure  where  claimant  defaults. 

222.10  Examination  of  witnesses;  burden  of 

proof. 

222.11  Subpenas;  preparation  of  case. 

222.12  Decision  by  manager. 

222.13  Appeals  by  State  Supervisor. 

222.14  Proceedings  to  be  governed  by  the 

Rules  of  Practice. 

Authority:  §§  222.1  to  222.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  general  regulations 
relating  to  practice,  see  Part  220  of  this 
chapter.  For  rules  of  practice,  see  Part  221 
of  this  chapter.  For  witnesses,  see  Part  223 
of  this  chapter. 

§  222.1  Purpose  of  Government  con¬ 
tests.  The  purpose  of  contests  initiated 
by  the  Government  is  to  secure  speedy 
action  upon  claims  to  the  public  lands, 
and  to  allow  claimant,  entryman,  or  other 
claimant  of  record,  opportunity  to  file  a 
denial  of  the  charges  against  the  entry 
or  claim,  and  to  be  heard  thereon  if  he 
so  desires. 

§  222.2  Report  of  the  State  Supervisor 
affecting  the  validity  or  legality  of  an 
entry  or  claim.  Upon  receipt  of  a  report 
of  the  State  Supervisor,  affecting  the 
validity  or  legality  of  an  entry,  or  claim, 
the  manager  wTill  consider  the  same  and 
determine  therefrom  whether  the  facts 
stated,  if  true,  would  warrant  the  rejec¬ 
tion  or  cancellation  of  the  entry  or  claim. 

§  222.3  Service  of  notice  of  charges. 
Should  the  charges,  if  not  disputed,  jus¬ 
tify  the  rejection  or  cancellation  of  the 
entry  or  claim  the  manager  will  issue 
notice  of  such  charges  in  the  manner  and 
form  provided  for  in  this  part,  which 
notice  must  be  served  upon  the  entryman 
and  other  parties  in  interest  shown  to 
be  entitled  to  notice. 

§  222.4  Form  and  contents  of  notice. 
The  notice  must  be  written  or  printed 
and  must  state  fully  the  charges;  also 
the  number  of  the  entry  or  claim,  sub¬ 
division  of  land  involved,  name  of  entry- 
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man  or  claimant  or  other  known  parties 
in  interest. 

§  222.5  When  charges  will  be  accepted 
js  true.  The  notice  must  also  state  that 
the  charges  will  be  accepted  as  true  (a) 
unless  the  entryman  or  claimant  flies  in 
the  land  office  within  30  days  from  re¬ 
ceipt  of  notice  a  written  denial  under 
oath,  of  said  charges,  with  an  application 
for  a  hearing,  (b)  or  submits  a  state¬ 
ment  of  facts  rendering  the  charges  im¬ 
material,  (c>  or  if  he  fails  to  appear  at 
any  hearing  that  may  be  ordered  in  the 
case. 

§  222.6  Manner  of  service  of  notice. 
Notice  of  the  charges  may  in  all  cases 
be  served  personally  upon  the  proper 
party  by  any  officer  or  person  or  by  reg¬ 
istered  letter  mailed  to  the  last  address 
of  the  party  to  be  notified,  as  shown  by 
the  record,  and  to  the  post  office  nearest 
to  the  land.  When  it  is  necessary  to 
serve  notice  on  the  unknown  heirs  of  a 
person  in  interest,  the  same  must  be  ad¬ 
dressed  to  that  person  at  his  address  of 
record  and  also  at  the  post  office  nearest 
the  land.  Proof  of  personal  service  shall 
be  the  written  acknowledgment  of  the 
person  served  or  the  affidavit  of  the  per¬ 
son  who  served  the  notice,  attached 
thereto,  stating  the  time,  place,  and  man¬ 
ner  of  service.  Proof  of  service  of  notice 
by  registered  letter  shall  consist  of  the 
report  of  the  manager  who  mailed  the 
notices,  accompanied  by  the  post-office 
registry  return  receipts,  or  the  returned 
unclaimed  registered  letters. 

§  222.7  Action  by  manager  when 
hearing  is  requested.  If  a  hearing  is 
asked  for,  the  manager  will  consider  sajne 
and  confer  with  the  State  Supervisor 
relative  thereto  and  fix  a  date  for  the 
hearing,  due  notice  of  which  must  be 
given  entryman  or  claimant.  The  above 
notice  may  be  served  by  registered  mail. 
By  ordinary  mail,  a  like  notice  will  be 
sent  to  the  State  Supervisor. 

§  222  8  Appearance  by  Government  at 
hearing;  conduct  of  hearing.  The  Gov¬ 
ernment  must  appear  with  its  witnesses 
on  the  date  and  at  the  place  fixed  for  said 
hearing,  unless  there  is  reason  to  believe 
that  no  appearance  on  behalf  of  the  Gov¬ 
ernment,  will  be  required. 

§  222.9  Procedure  where  claimant  de¬ 
faults.  If  the  entryman  or  claimant  fails 
to  deny  the  charges  under  oath  and  apply 
for  a  hearing,  or  to  submit  a  statement 
of  facts  rendering  the  charges  immate¬ 
rial,  or  fails  to  appear  at  the  hearing 
ordered  without  showing  good  cause 
therefor,  such  failure  will  be  taken  as  an 
admission  of  the  truth  of  the  charges  and 
will  obviate  the  necessity  for  the  Gov¬ 
ernment  submitting  evidence  in  support 
thereof,  and  the  manager  will  forthwith 
close  the  case  and  notify  the  parties  by 
registered  mail  of  the  action  taken. 

§  222.10  Examination  of  witnesses; 
burden  of  proof.  Upon  the  day  set  for  the 
hearing  and  the  day  to  which  it  may  be 
continued  the  testimony  of  the  witnesses 
for  either  party  may  be  submitted,  and 
both  parties,  if  present,  may  examine  and 
cross-examine  the  witnesses,  under  the 
rules,  the  Government  to  assume  the  bur¬ 
den  of  proving  the  charges,  unless  other¬ 
wise  ordered. 


§  222.11  Subpenas;  preparation  of 
case.  The  State  Supervisor  will  cause 
subpenas  to  be  served  upon  the  Govern¬ 
ment  witnesses  and  take  such  other  steps 
as  are  necessary  to  prepare  the  case  for 
prosecution. 

5  222.12  Decision  by  manager.  If  a 
hearing  is  had,  as  provided  in  §  222.10,  the 
manager  will  render  his  decision  upon 
the  record,  giving  due  notice  thereof  in 
the  usual  manner.  When  decision  is  ad¬ 
verse  to  the  Government,  notice  thereof 
must  be  sent  to  the  State  Supervisor. 

§  222.13  Appeals  by  State  Supervisor. 
Appeals  or  briefs  relating  to  managers’ 
decisions,  if  filed,  must  be  in  accordance 
with  the  rules  but  need  not  be  served 
upon  the  State  Supervisor  or  Govern¬ 
ment  representative  in  charge  of  the 
hearing.  No  appeals  from  decisions  by 
the  managers  will  be  filed  by  the  State 
Supervisor.  However,  the  State  Super¬ 
visor  shall  have  the  right  of  appeal  from 
any  decision  by  the  Director  of  the 
Bureau  of  Land  Management  in  favor  of 
the  contestee,  and  shall  have  the  right 
to  take  other  like  action  in  the  same 
manner  as  a  private  contestant,  and  shall 
receive  like  notices  of  proceedings  and 
decisions. 

Cross  Reference:  For  regulations  as  to 
when  appeal  may  be  taken  to  the  Secretary 
of  the  Interior,  see  §  221.73  of  this  chapter. 

§  222.14  Proceedings  to  be  governed 
by  the  Rules  of  Practice.  The  proceed¬ 
ings  required  under  this  part  will  be  gov¬ 
erned  by  the  Rules  of  Practice,  Part  221 
of  this  chapter.  All  notices  served  on 
claimants  or  entrymen  must  likewise  be 
served  upon  transferees  or  mortgagees. 


Part  223 — Witnesses 

COMPULSORY  ATTENDANCE  OF  WITNESSES 
BEFORE  MANAGERS 

Sec. 

223.1  Manager  to  issue  subpenas;  form  and 

service  thereof. 

223.2  Notice  to  be  attached  to  copy  of  each 

subpena  served. 

223.3  Fees  of  witnesses. 

223.4  Punishment  where  obedience  to  sub¬ 

pena  Is  neglected  or  refused. 

223.5  Depositions;  fees  of  witnesses. 

223.6  Depositions  before  same  officer  by 

opposite  party. 

223.7  Act  of  January  31,  1903,  not  exclusive 

in  its  operation. 

223.8  Subpena  not  effective  outside  of 

county  in  which  served;  witnesses’ 
fees. 

223.9  Assessment  by  manager  of  fees  where 

witness  appears  in  more  than  one 
case  at  same  time,  between  same 
parties. 

223.10  Fees  to  which  witness  is  entitled; 

one  subpena  where  several  cases 
are  before  same  officer. 

223.11  Fees  payable  to  witness  who  testifies 

on  request,  without  issuance  of 
subpena. 

223.12  Clerical  assistance  and  fees  of  officer 

taking  deposition. 

223.13  Use  of  employees  as  witnesses  in  a 

private  contest  case. 

.  Authority:  §§  223.1  to  223.13  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  223.1  Manager  to  issue  subpenas; 
form  and  service  thereof,  (a)  The  first 
section  of  the  act  of  January  31,  1903  (32 
Stat.  790;  43  U.  S.  C.  102),  authorizes 
and  empowers  the  manager  to  issue  sub¬ 


penas  directing  the  attendance  of  wit¬ 
nesses  at  hearings  to  be  held  before  him; 
and  requires  such  witnesses,  when  duly 
served  as  herein  provided,  in  the  county 
wherein  the  land  office  is  situated,  to 
attend  in  obedience  to  the  summons. 

(b)  Managers,  when  requested  in  writ¬ 
ing,  by  either  party  to  a  cause  pending 
before  them,  will  issue  a  subpena  for 
such  witnesses  as  the  applicant  may  de¬ 
sire  to  testify  in  his  behalf  at  such  hear¬ 
ing. 

(c)  The  subpena  may  be  in  the  follow¬ 
ing  form: 

The  United  States  of  America. 

To . . 

You  are  hereby  commanded  to  be  and  ap¬ 
pear  before _ at _ 

office,  in _ _  in  the  county 

of _ State  (or  Territory)  of 

_ _  at  the  hour  of _ m.  on  the 

_ day  of _ _  19 _ _  to  testify  in  behalf 

of _ at  a  hearing,  to  be 

then  and  there  held,  wherein _ 

is _ and _ is _ _  and 

herein  fail  not  at  your  peril. 

Issued  this _ day  of _ _ 

19 . 


(d)  The  service  of  the  subpena  and 
proof  of  the  same  is  provided  in  said 
section  will  devove  upon  the  party  in 
whose  behalf  the  subpena  is  issued,  and 
the  officer  issuing  the  same  shall  deliver 
to  such  party  the  original  and  a  copy  of 
the  same  for  each  witness  named  therein. 
No  fee  is  provided  for  the  manager  for 
issuing  such  process. 

§  223.2  Notice  to  be  attached  to  copy 
of  each  subpena  served.  There  shall  be 
furnished  to  each  witness  with  the  copy 
of  the  subpena  delivered  to  him  a  copy  of 
the  following  statement: 

A  witness  can  not  be  compelled  under  the 
subpena,  copy  of  which  is  attached,  to  appear 
outside  of  his  own  county,  and  If  he  does 
so  appear,  can  claim  mileage  in  but  one 
county;  the  county  where  the  district  land 
office  is  located  if  he  appears  before  that 
office,  and  the  county  of  his  residence  if  he 
appears  before  another  officer.  Any  witness 
who  is  served  with  a  subpena  directing  him 
to  appear  at  a  place  outside  of  his  own 

county  will  please  notify _ _ _ _ 

the  regional  administrator. 

§  223.3  Fees  of  witnesses.  Section  2 
of  the  act  of  January  31,  1903  (32  Stat. 
790;  43  U.  S.  C.  103)  provides  that  the 
fees  and  mileage  of  witnesses  attending 
before  managers  shall  be  the  same  as 
that  provided  by  law  in  the  district  courts 
of  the  United  States  Tor  the  district  in 
which  the  land  office  is  situated  and  gives 
to  the  witness  the  right  to  receive  the  fee 
for  1  day’s  attendance  and  mileage  in 
advance,  and  also  entitles  him  to  receive 
his  fee  for  attendance  in  advance  from 
day  to  day  during  the  hearing.  Such 
payments  must  be  made  by  the  respec¬ 
tive  parties  to  the  hearing  in  whose  be¬ 
half  the  witness  is  subpenaed,  except  in 
cases  in  which  the  United  States  is  a 
party. 

Note:  The  fees  and  mileage  of  witnesses 
In  the  District  of  Alaska  were  fixed,  effective 
Feb.  1,  1945,  by  Department  of  Justice  Order 
3299,  Supplement  1,  Jan.  8,  1945;  28  CFR  21.3. 

§  223.4  Punishment  where  obedience 
to  subpena  is  neglected  or  refused.  Sec¬ 
tion  3  of  the  act  of  January  31,  1903  (32 
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Stat.  790;  43  U.  S.  C.  104),  fixes  the 
punishment  to  which  persons  are  liable 
who  willfully  neglect  or  refuse  obedience 
to  such  subpena,  and  provides  the 
method  of  enforcing  the  same,  which 
shall  be  by  indictment  in  the  district 
court  of  the  United  States  or  in  the  dis¬ 
trict  courts  of  the  Territories  exercising 
the  jurisdiction  of  circuit  courts  of  the 
United  States. 

§  223.5  Depositions;  fees  of  witnesses . 
(a)  Section  4  of  the  act  of  January  31, 
1903  (32  Stat.  790;  43  U.  S.  C.  105),  au¬ 
thorizes  any  party  to  the  proceedings 
to  take  the  testimony  of  any  witness,  who 
resides  outside  of  the  county  in  which 
the  hearing  occurs,  by  deposition,  which, 
upon  10  days’  previous  notice,  may  be 
taken  before  any  United  States  commis¬ 
sioner,  notary  public,  judge  or  clerk  of 
a  court  of  record  in  the  county  where  the 
witness  resides.  In  such  case  the  party 
desiring  to  take  the  deposition  will  be 
required  to  file  with  the  manager  an 
affidavit  setting  forth  the  name  and  the 
address  of  the  witness;  that  he  resides 
outside  the  county  in  which  the  land 
office  is  situated,  and  that  for  such  rea¬ 
son  he  desires  to  take  the  testimony  of 
the  witness  named,  in  the  form  of  a 
deposition.  Whereupon  it  shall  be  the 
duty  of  the  manager  to  enter  an  order 
designating  the  time  and  place  at  which 
such  deposition  will  be  taken,  and  to 
issue  a  commission  to  some  officer  desig¬ 
nated  by  this  act  to  take  the  same.  In 
such  case  either  the  manager  or  the 
officer  before  whom  the  deposition  is  to 
be  taken  is  authorized  to  issue  subpena 
for  the  witness,  using  substantially  the 
form  prescribed  in  §  223.1  and  disobedi¬ 
ence  thereof  as  defined  in  the  act  is 
punishable  as  in  case  of  violation  of  a 
subpena  to  appear  before  the  manager. 
Witnesses  attending  before  such  officers 
are  entitled  to  the  same  fees  and  mileage 
and  payable  in  the  same  manner  as  if 
they  appeared  before  the  manager  at  the 
land  office,  and  the  fees  of  the  officer 
taking  such  deposition  will  be  the 
same  as  those  allowed  to  such  officers 
respectively  for  taking  depositions  to  be 
used  in  the  State  or  Territorial  courts. 
Such  fees  are  to  be  paid  by  the  party 
taking  the  deposition,  and  the  officer 
taking  the  same  is  required  to  attach 
thereto  an  itemized  account  of  the  fees 
charged  and  collected.  However,  for 
depositions  in  hearings  provided  for  by 
the  act  of  February  14,  1931  (46  Stat. 
1118;  43  U.  S.  C.  23)  the  fees  of  the  officer 
taking  them  are  fixed  by  said  act  at  25 
cents  per  folio  for  taking  and  certifying 
same  and  5  cents  per  folio  for  each  copy 
furnished  to  a  party  on  request. 

(b)  It  will  be  the  duty  of  the  manager 
to  see  that  this  requirement  is  observed. 

§  223.6  Depositions  before  same  officer 
by  opposite  party,  (a)  Section  5  of  the 
act  of  January  31,  1903  (32  Stat.  791;  43 
U.  S.  C.  106),  extends  to  the  opposite 
party  the  right  to  take  depositions  before 
the  same  officer,  at  once  upon  the  con¬ 
clusion  of  the  first  depositions;  and  he 
is  entitled  to  have  his  witnesses  sum¬ 
moned  in  like  manner  and  subject  to  the 
same  conditions  as  his  antagonist:  Pro¬ 
vided,  That  notice  of  the  intention  to 
take  such  testimony  is  given  to  the 
opposite  party,  his  agent  or  attorney. 


“before  taking  of  the  depositions  in  the 
first  instance  is  entered  upon.” 

(b)  To  aid  in  enforcing  the  punitive 
provisions  of  this  act,  in  issuing  a  com¬ 
mission  to  take  testimony  the  manager 
will  instruct  the  commissioner  to  make 
special  return  to  him  of  the  name  of  any 
witness  who,  after  service,  has  failed, 
under  the  provisions  of  §  223.4,  to  respond 
to  the  subpena,  and  the  manager  will 
make  prompt  report  to  the  United  States 
district  attorney  of  the  proper  district, 
of  the  names  of  each  party  or  parties 
as  well  as  of  those  who  have  been  duly 
summoned  have  failed  to  appear  before 
the  manager  to  the  end  that  he  may  take 
such  action  in  the  premises  as  the  law 
requires. 

§  223.7  Act  of  January  31,  1903,  not 
exclusive  in  its  operation.  The  act  of 
January  31,  1903  (32  Stat.  790;  43  U.  S.  C. 
102-106),  is  not  exclusive  in  its  opera¬ 
tion  to  the  extent  of  abolishing  the  exist¬ 
ing  methods,  under  the  rules,  by  which 
the  attendance  of  witnesses  may  be 
secured  or  their  testimony  taken  by  dep¬ 
osition;  and  parties  may  elect  to  use 
either  method  of  procedure.  But  should 
they  think  proper  to  proceed  under  the 
existing  Rules  of  Practice,  Part  221  of 
this  chapter  and  fail  to  secure  the  at¬ 
tendance  of  their  witnesses,  they  will 
not  be  entitled  to  a  continuance. 

§  223.8  Subpena  not  effective  outside 
of  county  in  which  served;  witnesses? 
fees.  No  witness  can  be  compelled  to 
appear  before  the  land  office  or  any  other 
officer  outside  the  county  in  which  the 
subpena  may  be  served,  and  no  mileage 
fees  should  be  demanded  or  paid  except 
for  distance  necessarily  traveled  by  the 
shortest  usually  traveled  route  between 
the  land  office  and  points  in  the  same 
county,  or,  when  depositions  are  taken, 
between  points  in  the  county  of  the  wit¬ 
ness’s  residence;  nor  should  any  attend¬ 
ance  fee  be  allowed  or  paid  a  witness 
for  time  consumed  in  going  to  or  return¬ 
ing  from  the  place  where  the  hearing  is 
held  or  deposition  taken. 

§  223.9  Assessment  by  manager  of  fees 
where  witness  appears  in  more  than  one 
case  at  same  time,  between  same  parties. 
Where  the  same  person  appears  as  a  wit¬ 
ness  in  more  than  one  case  at  the  same 
time,  between  the  same  parties,  the  man¬ 
ager  should  tax  the  mileage  fees  to  be 
received  by  him  as  costs  in  the  first  case 
in  which  action  is  taken,  after  which  the 
per  diem  attendance  fee  alone  shall  be 
taxed  in  the  other  cases  in  the  order 
in  which  they  are  disposed  of.  In  the 
event  that  a  witness  testifies  in  more 
than  one  case  between  the  same  parties 
on  the  same  day,  he  is  entitled  to  but 
one  per  diem  fee. 

§  223.10  Fees  to  which  witness  is  en¬ 
titled;  one  subpena  where  several  cases 
are  before  same  officer.  Under  the  pro¬ 
visions  of  28  U.  S.  C.  1821,  a  witness  is 
entitled  to  receive  the  amount  allowed 
thereby  for  each  day’s  attendance  before 
the  officer  taking  the  testimony,  in  each 
case  in  which  he  may  have  been  in  at¬ 
tendance  pursuant  to  law,  regardless  of 
the  fact  that  he  may  have  been  in  at¬ 
tendance  as  a  witness  in  more  than  one 
case  before  the  same  officer  at  the  same 
time.  This  is  a  general  rule  applicable 


to  all  cases  and  to  all  parties.  Each  wit¬ 
ness  who  attends  a  hearing  before  a 
United  States  land  office  is  entitled  to 
receive  the  mileage  provided  by  law  for 
the  distance  actually  and  necessarily 
traveled  within  the  county  in  which  such 
land  office  is  located.  Each  witness 
whose  deposition  is  taken  under  section 
4  of  the  act  of  January  31,  1903,  is  en¬ 
titled  to  mileage  for  the  distance  actually 
and  necessarily  traveled  within  the 
county  of  his  residence.  In  cases  where 
a  witness  is  required  to  be  in  attendance 
in  more  than  one  case  before  the  same 
officer  at  the  same  time  or  on  successive 
days,  one  subpena  only  should  be  issued, 
and  the  cases  in  which  his  presence  is 
desired  should  be  particularly  designated 
therein. 

§  223.11  Fees  payable  to  witness  who 
testifies  on  request,  without  issuance  of 
subpena.  Any  witness  who  attends  any 
hearing  or  the  taking  of  any  deposition 
at  the  request  of  any  party  to  the  contro¬ 
versy,  or  at  the  request  of  the  attorney 
or  duly  authorized  agent  of  such  party, 
without  having  been  subpenaed  to  so 
attend,  should  receive  the  same  mileage 
and  attendance  fees  to  which  he  would 
have  been  entitled  if  he  had  been  first 
duly  subpenaed  as  a  witness  on  behalf  of 
such  party. 

§  223.12  Clerical  assistance  and  fees 
of  officer  taking  deposition.  Where  a 
commission  is  issued  to  an  officer  to  take 
depositions  it  is  his  duty  to  provide  for 
the  necessary  clerical  services  to  comply 
with  such  commission,  at  his  own  ex¬ 
pense,  and  he  is  entitled  to  the  fees 
allowed  by  law  for  taking  depositions. 

§  223.13  Use  of  employees  as  witnesses 
in  a  private  contest  case.  For  testi¬ 
mony  of  employees  and  use  of  books, 
records  and  files  in  judicial  and  admin¬ 
istrative  proceedings,  see  §§  2.6  and  2.20 
of  this  title. 

SUBCHAPTER  Q — RECLAMATION  AND 
IRRIGATION 

Part  230 — Reclamation  of  Arid  Lands  by 
the  United  States 

GENERAL  STATEMENT 

Sec. 

230.1  Effect  of  reclamation  withdrawals. 

230.2  When  withdrawn  lands  not  shown 

on  farm-unit  plats  may  be  reen¬ 
tered. 

230.3  Provisions  governing  reentries. 

230.4  When  reentry  may  be  made. 

230.5  Homestead  entries  in  reclamation 

projects. 

230.5a  Mortgage  loans  on  existing  reclama¬ 
tion  homestead  entries;  reclama¬ 
tion  homestead  applications  for 
lands  subject  to  a  mortgage  lien 
held  by  the  United  States  acting 
through  the  Secretary  of  Agricul¬ 
ture;  occupancy  of  the  land. 
230.5b  Mortgage  liens. 

230.6  Commutation  not  allowed;  confor¬ 

mation  to  farm  units. 

SUBDIVISION  OF  FARM  UNITS 

230.7  Conditions  Justifying  subdivision. 

230.8  Amendments  of  farm  units. 

230.9  Farm-unit  plats;  public  notice. 

WITHDRAWALS  AND  RESTORATIONS 

230.10  Withdrawals. 

230.11  Forms  of  withdrawal. 

230.12  Effect  of  withdrawals  under  flr» 

form. 
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Sec. 

230.13  Acquisition  of  lands  for  irrigation 

works. 

230.14  Effect  of  withdrawals  under  second 

form. 

230.15  Completion  of  claims  initiated  prior 

to  withdrawals;  reservation  for 
ditches  or  canals. 

230.16  Appropriation  of  land  for  ditches  or 

canals. 

230.17  Effective  dates  of  withdrawals  and 

restorations. 

230.18  Withdrawal  effective  upon  cancella¬ 

tion  of  entry. 

230.19  Effect  of  filing  of  farm-unit  plats. 

230.20  Improvements  made  prior  to  con¬ 

formation  of  entry;  area  of  farm 
unit. 

ADDITIONAL  ENTRIES 

230.21  Limitation  on  entry. 
exchanges;  act  of  march  4,  1915 

230.22  Anplications  for  exchange. 

230.23  Conditions  permitting  exchange. 

CONTESTS 

230.24  Rights  of  successful  contestants. 

230.25  When  contests  are  allowable. 

LEAVE  OF  ABSENCE;  ACT  OF  JUNE  25,  1910 

230.26  Showing  required. 

230.27  Period  of  leave. 

230.28  Effect  of  granting  of  leave. 

ASSIGNMENTS 

230.29  When  assignments  and  partial  as¬ 

signments  may  be  made. 

230.30  Election  where  entry  involves  two  or 

more  farm  units. 

230.31  Assignment  of  part  of  farm  unit. 

230.32  Deposit  for  cost  of  survey. 

230.33  Amendatory  farm-unit  plats. 

230.34  Filing  of  instruments  of  assignment. 

230.35  Showing  required  of  assignor  and 

assignee. 

230.36  How  assignments  may  be  made. 

230.37  Procedure  governing  assignments. 

MORTGAGES 

230.38  Notice  of  interest  by  mortgagees. 

230.39  Notation  of  mortgage  interest;  effect 

of  notation. 

230.40  Rights  of  mortgagee  purchaser  at 

foreclosure  sale. 

WATER-RIGHT  CHARGES 

230  41  Cancellation  of  entries  for  nonpay¬ 
ment  of  water-right  charges. 

WIDOWS  AND  HEIRS  OF  ENTRYMEN 

230.42  Completion  of  entries  by  widows  and 

heirs. 

230.43  Rights  of  minor  heirs. 

FINAL  PROOFS,  CERTIFICATES,  AND  PATENTS 

230.44  Entries  made  prior  to  June  25,  1910; 

submission  of  proof  postponed. 

230.45  Credit  for  military  or  naval  service. 

230.46  Acceptance  of  proof  of  residence, 

cultivation,  and  improvement. 

230.47  Issuance  of  final  certificates  and 

patents. 

230.48  Requirements  of  reclamation  proof. 

230.49  Certifications  by  superintendents  or 

other  officers  of  irrigation  districts 
and  water  users’  associations. 

230.50  What  constitutes  reclamation  and 

cultivation. 

230.51  Time  for  reclaiming  certain  lands. 

230.52  Lien  for  unpaid  charges  on  entries 

under  the  reclamation  law. 

230.53  Lien  for  unpaid  charges  on  entries 

other  than  those  under  reclama¬ 
tion  law. 

230.54  Final  water-right  certificate. 

230.55  Notation  on  final  water -right  certifi¬ 

cate. 

230.56  Recordation  of  certificates  on  Bureau 


Sec. 

230.57  Card  Index  kept  by  Bureau  of 

Reclamation. 

230.58  Notation  on  water-right  application. 

230.59  When  final  water-right  certificates 

are  not  required. 

230.60  Final  water-right  certificates  for 

lands  in  private  ownership  and 
homestead  entries  made  prior  to 
withdrawal. 

230.61  When  lien  in  water-right  certificate 

or  patent  will  be  released. 

WATER  RIGHTS 

230.62  Duties  of  project  officers. 

230.63  Notices  to  project  managers. 

230.64  Control  of  operation  of  sublaterals. 

WATER  RIGHTS  FOR  LANDS  IN  PRIVATE 
OWNERSHIP 

230.65  Conditions  under  which  water  will 

be  furnished;  area  that  may  be 
held. 

230.66  Water-right  application,  where  con¬ 

tract  to  purchase  private  lands  is 
canceled. 

230.67  Water-right  application,  where  con¬ 

tract  to  purchase  private  lands  is 
transferred. 

230.68  Purpose  of  reclamation  law. 

230.69  Cancellation  of  water-right  and 

homestead  entry  for  default  in 
payment. 

VESTED  WATER  RIGHTS 

230.70  Recognition  of  vested  rights  to  water. 

WATER-RIGHT  APPLICATIONS 

230.71  Forms  of  water-right  applications. 

230.72  Entries  made  prior  to  June  25,  1910; 

contests  and  water-right  applica¬ 
tions. 

230.73  When  Form  A  water-right  applica¬ 

tions  must  be  filed. 

230.74  Action  on  Form  A  water-right  appli¬ 

cation,  where  entry  has  not  been 
allowed. 

230.75  Action  on  Form  A  water-right  appli¬ 

cation,  where  entry  has  been 
allowed. 

230.76  When  Form  B  water-right  applica¬ 

tion  must  be  filed. 

230.77  Showing  as  to  residence  required  for 

Form  B  applicants. 

230.78  Form  B;  applicants  not  residing 

within  distance  fixed  for  project. 

230.79  Form  B;  applicant  required  to  state 

nature  of  interest. 

230.80  Execution  of  Form  B  application. 

230.81  Recordation  of  contract. 

230.82  Action  after  recordation  of  contract. 

230.83  Assignment  of  credits. 

230.84  Action  on  cases  bearing  assignment. 

WATER-RIGHT  CHARGES 

230.85  Fixing  of  acreage  in  an  entry  and 

water  charges. 

230.86  Public  notices  which  may  be  with¬ 

drawn. 

230.87  When  water-right  payments  are 

forfeited. 

230.88  Irrigable  area  increased;  supple¬ 

mental  agreement. 

230.89  Where  water-right  payments  may 

be  credited  to  subsequent  entry. 

230.90  Sale  of  land  in  private  ownership; 

water-right  application. 

230.91  Tender  of  part  payment. 

230.92  Action  where  insufficient  payment 

is  tendered. 

230.93  Receipt  for  full  payment. 

230.94  Assignment  of  money  credits. 

230.95  Water-right  charges  on  transfer  of 

privately  owned  lands;  delivery  of 
water. 

NOTICE  OF  INSTALLMENTS  DUE 

230.96  When  one  or  more  than  one  install- 


CREDIT  FOR  PAYMENTS  ON  PARTIAL  RELINQUISH¬ 
MENT 


230.97  Relinquishment  of  part  of  farm 

unit;  water-right  charges. 

230.98  Partial  relinquishment  where  entry 

is  not  subject  to  reclamation  law. 

230.99  Transfer  of  credits  when  additional 

expense  is  involved. 

230.100  Conditions  governing  partial  relin¬ 

quishments. 

DESERT-LAND  ENTRIES  WITHIN  A  RECLAMATION 
PROJECT 


230.101  Conditions  excusing  entrymen  from 

compliance  with  the  desert-land 
laws. 

230.102  Persons  excused  from  compliance 

with  the  desert-land  laws. 

230.103  Statement  required  to  warrant  ex¬ 

cuse. 

230.104  Extension  of  time  for  annual  proof. 

230.105  When  application  for  extension  of 

time  should  be  filed. 

230.106  Time  extended  to  make  final  proof. 

230.107  Beginning  of  period  for  compliance 

with  the  law. 

230.108  Assignment  of  desert-land  entries 

In  whole  or  in  part. 

230.109  Amendment  of  farm-unit  plat  after 

partial  assignment. 

230.110  Desert-land  entryman  may  proceed 

independently  of  Government  ir¬ 
rigation. 

230.111  Disposal  of  lands  in  excess  of  160 

acres. 


TOWN -SITE  SUBDIVISIONS 

230.112  Water-right  application  for  private 

land  used  for  town-site  purposes. 

230.113  Water  for  town-site  areas. 

230.114  Adjustment  of  water  rights. 


APPEALS  FROM  ACTIONS  OF  PROJECT  OFFICIAL 
IN  CHARGE 


230.115  Where  appeals  may  be  taken. 

230.116  When  appeals  may  be  taken. 

230.117  Facts  to  be  shown  in  appeal;  action. 

by  project  official  in  charge. 

230.118  Review  and  decision  by  the  Bureau 

of  Reclamation. 

230.119  Appeals  to  Secretary  of  the  Interior, 

230.120  Service  of  notice. 


TAXATION  BY  STATES  OF  ENTRIES  UNDER  RECLA¬ 
MATION  ACT  OR  ENTRIES  ON  CEDED  INDIAN 
LANDS  WITHIN  INDIAN  IRRIGATION  PROJECTS, 
PRIOR  TO  ISSUANCE  OF  FINAL  CERTIFICATES 


230.121  Entries  subject  to  taxation;  tax-title 
claimants;  prior  lien  of  United 
States;  extinguishment  of  lien. 

Authority:  S§  230.1  to  230.121  issued 
under  sec.  10,  32  Stat.  390,  as  amended;  43 
U.  S.  C.  373. 


Cross  References:  For  Bureau  of  Recla¬ 
mation,  see  Chapter  II  of  this  title.  For  des¬ 
ert-land  entries,  see  Part  232  of  this  chapter. 
For  Flathead  irrigation  project,  Montana, 
see  Part  233  of  this  chapter.  For  general 
orders  of  withdrawal,  effect  of,  see  footnote 
to  Part  295  of  this  chapter.  For  reclamation 
of  arid  lands  in  Nevada,  see  Part  234  of  this 
chapter.  For  State  irrigation  districts,  see 
Part  231  of  this  chapter.  For  agricultural 
conservation,  see  Agriculture,  7  CFR  Chapter 
XI.  For  construction  costs  of  Indian  irriga¬ 
tion  projects,  see  Indians,  25  CFR  Parts  141, 
144,  147.  For  electrification  of  Indian  irri¬ 
gation  projects,  see  Indians,  25  CFR  Part 
131.  For  inclusion  of  liens  in  all  patents 
and  instruments  executed  in  Indian  irriga¬ 
tion  projects,  see  Indians,  25  CFR  Part  151. 
For  operation  and  maintenance  of  Indian  ir¬ 
rigation  projects,  see  Indians,  25  CFR  Parts 
91,  94,  97,  100,  103,  106,  121,  124,  127,  130. 
For  sale  of  irrigable  Indian  lands,  see  In¬ 
dians,  25  CFR  Part  154. 


GENERAL  STATEMENT 

§  230.1  Effect  of  reclamation  with 


of  Reclamation  records. 


ment  is  due. 


drawals.  Section  3  of  the  act  of  June  17, 
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1902  (32  Stat.  388;  43  U.  S.  C.  416),  pro¬ 
vides  for  the  withdrawal  of  lands  from 
all  disposition  other  than  that  provided 
for  by  said  act.  Since  the  passage  of  the 
act  of  June  25,  1910  (36  Stat.  835;  43 
U.  S.  C.  436,  437),  lands  withdrawn  as 
susceptible  of  irrigation  are  open  to 
settlement  or  entry  only  when  approved 
farm-unit  plats  have  been  filed  and  water 
is  ready  to  be  delivered  to  the  land  in 
said  farm  units  or  some  part  thereof  and 
such  fact  has  been  announced  by  an 
authorized  officer,  except  as  provided  by 
the  act  of  February  18,  1911  (36  Stat. 
917),  as  amended  by  section  10  of  the 
act  of  August  13,  1914  (38  Stat.  689; 
43  U.  S.  C.  436,  437).  Where  settle¬ 
ments  had  been  effected  in  good  faith 
prior  to  June  25, 1910,  on  lands  embraced 
within  second-form  withdrawals,  per¬ 
sons  showing  such  settlement  are  entitled 
to  complete  entry  in  the  manner  and 
within  the  time  provided  by  law.  The 
Reclamation  Act  of  June  17,  1902,  and 
acts  amendatory  thereof  or  supplemen¬ 
tary  thereto  are  hereinafter  referred  to 
generally  as  the  reclamation  law. 

§  230.2  When  withdrawn  lands  not 
shown  on  farm-unit  plats  may  be  reen¬ 
tered.  Under  the  provisions  of  the  act 
of  February  18,  1911  <36  Stat.  917),  as 
amended  by  section  10  of  the  act  of 
August  13,  1914  (38  Stat.  689;  43  U.  S.  C. 
436,  437),  the  prohibition  contained  in 
section  5  of  the  act  of  June  25,  1910,  for¬ 
bidding  settlement  on  or  entry  of  lands 
reserved  for  irrigation  purposes  prior  to 
the  approval  of  farm-unit  plats  and  the 
announcement  of  the  fact  that  water  is 
ready  to  be  delivered  to  the  land,  is  set 
aside  as  to  lands  included  in  entries 
made  prior  to  June  25,  1910,  where  such 
entries  have  been  or  may  be  relinquished 
in  whole  or  in  part. 

§  230.3  Provisions  governing  reentries. 
Settlement  and  entry  of  such  lands  will 
be  allowed  subject  to  the  provisions  of 
the  homestead  law  and  the  reclamation 
law  in  the  same  manner  as  for  other  lands 
subject  to  entry  within  reclamation  proj¬ 
ects  except  that  the  certificate  of  the 
official  in  charge  of  the  project  that  wa¬ 
ter-right  application  has  been  made  and 
charges  deposited,  which  must  be  filed  in 
the  ordinary  case,  is  not  required.  (See 
§  230.5)  The  lands  must  have  been  cov¬ 
ered  by  a  valid  entry  prior  to  June  25, 
1910,  and  shall  only  be  subject  to  entry 
under  the  provisions  of  the  present  act  in 
cases  where  a  relinquishment  of  the 
former  entry  has  been  or  shall  be  filed. 

§  230.4  When  reentry  may  be  made. 
Entries  are  permitted  under  the  act  of 
February  18,  1911,  as  amended  by  section 
10  of  the  act  of  August  13,  1914  (38  Stat. 
689;  43  U.  S.  C.  436,  437),  upon  the  re¬ 
linquishment  of  an  entry  made  prior  to 
June  25, 1910,  and  the  right  to  enter  such 
land  is  not  limited  to  one  or  more  entries 
or  entrymen.  (Lena  Hektner,  42  L.  D. 
462.)  This  act  has  no  application  where 
the  cancellation  of  the  entry  made  prior 
to  June  25,  1910,  was  the  result  of  a  con¬ 
test  or  of  a  relinquishment  resulting  from 
the  same.  (Fred  V.  Hook,  41  L.  D.  67.) 
The  act  is  also  inapplicable  in  the  case  of 
lands  withdrawn  under  the  first  form  and 
has  reference  only  to  lands  covered  by 
second-form  withdrawals.  (Annie  G. 
Parker,  40  L.  D.  406.) 


§  230.5  Homestead  entries  in  reclama¬ 
tion  projects.  Homestead  entries  of  lands 
platted  to  farm  units  and  covered  by 
public  notice  are  made  practically  in  the 
same  manner  as  the  ordinary  homestead 
entry  and  managers  will  allow  homestead 
applications  for  such  lands,  if  found  reg¬ 
ular,  and  accompanied  by  a  certificate  of 
the  official  in  charge  of  the  project  show¬ 
ing  that  water-right  application  has  been 
filed  and  the  proper  water-right  charges 
deposited  and  that  the  applicant  has 
qualified  under  subsection  C  of  section  4 
of  the  act  of  December  5,  1924  (43  Stat. 
702;  43  U.  S.  C.  433).  No  application  to 
make  homestead  entry  of  lands  within  a 
reclamation  project  and  covered  by  pub¬ 
lic  notice  will  be  received  unless  accom¬ 
panied  by  such  certificate  of  the  official 
in  charge.  Where  under  the  reclama¬ 
tion  law  lands  within  the  reclamation 
project  are  subject  to  entry  notwith¬ 
standing  public  notice  covering  said  lands 
has  not  yet  issued,  such  certificate  of  the 
official  in  charge  is  not  required,  and  in 
such  cases  the  application,  if  otherwise 
regular,  will  be  received  and  entry  al¬ 
lowed.  The  manager  will  immediately 
notify  the  official  in  charge  of  each  entry 
allowed,  stating  whether  the  entry  was 
allowed  with  or  without  the  certificate  of 
the  official  in  charge  above  referred  to. 

Cross  Reference:  For  lands  in  State  irri¬ 
gation  districts,  see  Part  231  of  this  chapter. 

§  230.5a  Mortgage  loans  on  existing 
reclamation  homestead  entries ;  recla¬ 
mation  homestead  applications  for  lands 
subject  to  a  mortgage  lien  held  by  the 
United  States  acting  through  the  Secre¬ 
tary  of  Agriculture;  occupancy  of  the 
land,  (a)  A  reclamation  homestead 
entryman  or  a  recognized  assignee  there¬ 
of  desiring  a  loan  on  an  existing  recla¬ 
mation  homestead  entry  under  the  act  of 
October  19,  1949  (63  Stat.  883,  7  U.  S.  C.. 
Supp  III  secs.  1006a,  1006b) ,  should  con¬ 
sult  the  Farmers  Home  Corporation 
of  the  Department  of  Agriculture  and 
the  Bureau  of  Reclamation  of  the  De¬ 
partment  of  the  Interior. 

(b)  Where  a  reclamation  homestead 
entry  subject  to  a  mortgage  loan  is  can¬ 
celed  or  relinquished  and  the  loan  has 
not  been  satisfied,  a  lien  held  by  the 
United  States  acting  through  the  Secre¬ 
tary  of  Agriculture  would  attach  to  the 
land  under  the  act  of  October  19,  1949, 
and  such  land  would  be  subject  to  recla¬ 
mation  homestead  entry  for  a  period  of 
one  year  from  the  date  the  canceled 
entry  was  closed  or  for  one  year  from  the 
date  the  entry  was  relinquished.  An 
applicant  for  such  land  should  first  con¬ 
sult  the  Farmers  Home  Corporation 
and  the  Bureau  of  Reclamation.  Such  a 
reclamation  homestead  application  must 
not  be  filed  in  the  land  office  until  the 
applicant  has  been  selected  by  the  Farm¬ 
ers  Home  Corporation  and  the  Bureau 
of  Reclamation,  and  he  has  been  directed 
by  the  Farmers  Home  Corporation  to 
file  the  application. 

(c)  The  final  arrangements  of  a  mort¬ 
gage  loan  between  the  homestead  appli¬ 
cant  and  the  Farmers  Home  Corpora¬ 
tion  are  not  completed  until  after  the 
reclamation  homestead  application  has 
been  allowed  as  an  entry.  Upon  the 
allowance  of  such  an  application  the 
entryman  will  be  notified  not  to  occupy 
the  land  until  he  has  completed  arrange¬ 


ments  of  the  loan  and  he  has  been  in¬ 
structed  to  occupy  the  land  by  the 
Farmers  Home  Corporation. 

(d)  Decisions  canceling  reclamation 
homestead  entries  subject  to  such  mort¬ 
gage  liens  for  defaults  on  the  mortgage 
or  for  noncompliance  with  the  reclama¬ 
tion  or  homestead  laws  will  contain  a 
clause  allowing  15  days  from  receipt  of 
notice  of  the  decision  within  which  to 
respond  or  to  appeal. 

(e)  If  the  land  in  a  relinquished  or 
canceled  reclamation  homestead  entry 
subject  to  a  mortgage  lien  is  not  entered 
during  the  period  of  one  year  from  the 
date  of  relinquishment  or  one  year  from 
the  date  the  canceled  reclamation  home¬ 
stead  entry  was  closed,  the  land  will 
become  subject  to  disposition  by  the 
Secretary  of  Agriculture. 

§  230.5b  Mortgage  liens.  A  mortgage 
lien  held  by  the  United  States  acting 
through  the  Secretary  of  Agriculture 
shall  not  extend  to  mineral  deposits  in 
the  lands,  which  have  been  or  may  be 
reserved  to  the  United  States  pursuant 
to  law. 

§  230.6  Commutation  not  allowed; 
conformation  to  farm  units.  Reclama¬ 
tion  entries  are  not  subject  to  the  com¬ 
mutation  provisions  of  the  homestead 
law,  and  on  the  determination  by  an  au¬ 
thorized  officer  of  the  Department  of  the 
Interior  that  the  proposed  irrigation 
project  is  practicable,  the  entries  made 
prior  to  June  25,  1910,  and  not 

conforming  to  an  established  farm  unit 
may  be  reduced  in  area  to  the  limit  rep¬ 
resenting  the  acreage  which,  in  the  opin¬ 
ion  of  the  authorized  officer,  may  be 
reasonably  required  for  the  support  of  a 
family  upon  the  lands  in  question,  and 
the  lands  within  a  project  are  platted  to 
farm  units  representing  such  areas. 

SUBDIVISION  OF  FARM  UNITS 

§  230.7  Conditions  justifying  subdi¬ 
vision.  An  entry  may  be  made  of  part 
of  an  established  farm  unit  (a)  when  the 
remaining  portion  of  said  unit  is  also  de¬ 
sired  for  entry  simultaneously  by  another 
person  and  is,  in  the  judgment  of  the 
official  in  charge  of  the  project,  sufficient, 
if  carefully  managed,  to  return  to  the 
reclamation  fund  the  charges  appor¬ 
tioned  to  the  irrigable  area  thereof,  or 
(b)  can  be  advantageously  included  as 
part  of  an  established  farm  unit,  or  (c) 
can  in  combination  with  existing  farm 
units  be  advantageously  replatted  into 
new  farm  units,  each  sufficient,  if  care¬ 
fully  managed,  to  support  a  family  and 
return  to  the  reclamation  fund  the 
charges  apportioned  to  the  irrigable  area 
of  the  several  new  farm  units. 

§  230.8  Amendments  of  farm  units. 
Where  it  is  desired  to  make  entry  of  part 
only  of  a  farm  unit,  an  application  for 
the  amendment  and  subdivision  of  such 
unit  should  be  filed  with  the  official  in 
charge  of  the  project.  If  such  subdivi¬ 
sion  is  rectangular  and  survey  is  not  re¬ 
quired  to  determine  the  division  of  the 
irrigable  area  of  the  farm  unit  as  pro¬ 
posed  to  be  divided,  no  charge  will  be 
made.  If  a  survey  shall  be  found  neces¬ 
sary  to  determine  the  boundaries  of  the 
subdivision  of  any  such  farm  unit  or  the 
division  of  the  irrigable  area,  the  official 
in  charge  will  proceed  as  directed  in 
§  230.32.  Upon  such  application  being 
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filed,  the  official  in  charge  will  either 
approve  or  disapprove  the  same,  and,  if 
approved,  proceed  as  directed  in  §  230.33. 

§  230.9  Farm-unit  plats;  public  no¬ 
tice.  The  farm  units  may  be  as  small 
as  5  acres  where  the  lands  are  suitable 
for  fruit  raising,  etc.,  but  as  a  rule  they 
are  fixed  at  from  40  to  160  acres  each. 
These  areas  are  announced  on  farm-unit 
plats,  and  public  notice  stating  the 
amount  of  the  charges  and  other  details 
concerning  payment  is  issued  by  the 
authorized  officer.  Until  this  public 
notice  is  issued  it  is  impossible  in  most 
respects  to  give  definite  information 
as  to  any  particular  tract  or  as  to  the 
details  intended  to  be  covered  by  such 
notice. 

WITHDRAWALS  AND  RESTORATIONS 

§  230.10  Withdrawals.  The  with¬ 
drawal  of  these  lands  at  first  is  princi¬ 
pally  for  the  purpose  of  making  surveys 
and  irrigation  investigations  in  order  to 
determine  the  feasibility  of  the  plans  for 
irrigation  and  reclamation  proposed. 
Only  a  portion  of  the  lands  will  be  irri¬ 
gated,  even  if  the  project  is  feasible,  but 
it  will  be  impossible  to  decide  in  advance 
of  careful  examination  what  lands  may 
be  watered,  if  any,  and  the  mere  fact 
that  surveys  are  in  progress  is  no  indi¬ 
cation  whatever  that  the  works  will  be 
built.  It  cannot  be  determined  how 
much  water  there  may  be  available  or 
what  lands  can  be  covered  or  whether 
the  cost  will  be  too  great  to  justify  the 
undertaking  until  the  surveys  and  the 
irrigation  investigations  have  been  com¬ 
pleted. 

§  230.11  Forms  of  withdrawal.  There 
are  two  classes  of  withdrawals  author¬ 
ized  by  the  act,  one  commonly  known  as 
“withdrawals  under  the  first  form,” 
which  embraces  lands  that  may  possibly 
be  needed  in  the  construction  and  main¬ 
tenance  of  irrigation  works,  and  the 
other  commonly  known  as  “withdrawals 
under  the  second  form,”  which  embraces 
lands  not  supposed  to  be  needed  in  the 
actual  construction  and  maintenance  of 
irrigation  works,  but  which  may  possibly 
be  irrigated  from  such  works. 

§  230.12  Effect  of  withdrawals  under 
first  form.  After  lands  have  been  with¬ 
drawn  under  the  first  form  they  can  not 
be  entered,  selected,  or  located  in  any 
manner  so  long  as  they  remain  so  with¬ 
drawn,  and  all  applications  for  such  en¬ 
tries,  selections,  or  locations  presented 
after  the  date  of  such  withdrawal  should 
be  rejected  and  denied.  Any  withdrawal 
otherwise  valid  shall  not  be  affected  by 
failure  to  note  same  on  tract  book  or 
otherwise  follow  usual  procedure.  (42 
L.  D.  318.)  Lands  cannot  be  examined 
at  the  instance  of  individuals  prior  to  the 
completion  of  construction  to  determine 
whether  particular  lands  will  be  irri¬ 
gable.  (42  L.  D.  8) 

Cross  Reference:  For  mineral  locations 
and  entries  in  reclamation  withdrawals,  see 
1  185.36  of  this  chapter. 

§  230.13  Acquisition  of  lands  for  irri¬ 
gation  works.  If  any  lands  embraced  in 
&ny  unapproved  or  uncertified  selection 
are  needed  in  the  construction  and  main¬ 
tenance  of  any  irrigation  works  (other 
than  for  right-of-way  for  ditches  or 
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canals  reserved  under  act  of  August  30, 
1890,  26  Stat.  391;  43  U.  S.  C.  945)  under 
the  reclamation  law,  payment  therefor 
will  be  made  upon  agreement  of  the 
owner  with  the  representative  of  the 
Government  as  to  the  value  of  the  land 
and  the  improvements  thereon.  Where 
the  owner  of  the  land  and  the  represent¬ 
ative  of  the  Government  fail  to  agree 
as  to  the  amount  to  be  paid  therefor, 
the  same  shall  be  acquired  by  condem¬ 
nation  proceedings  under  judicial  proc¬ 
ess,  as  provided  by  section  7  of  the 
Reclamation  Act  of  June  17,  1902  (32 
Stat.  389;  43  U.  S.  C.  421). 

Cross  Reference  :  For  regulations  concern¬ 
ing  rights-of-way  for  ditches  or  canals,  see 
Part  244  of  this  chapter. 

§  230.14  Effect  of  withdrawals  under 
second  form.  Lands  withdrawn  under 
the  second  form  and  becoming  subject  to 
entry  in  the  manner  provided  by  section 
10  of  the  act  of  August  13,  1914  (38  Stat. 
639;  43  U.  S.  C.  436,  437),  can  be  entered 
only  under  the  homestead  laws  and  sub¬ 
ject  to  the  provisions,  limitations, 
charges,  terms,  and  conditions  of  the 
reclamation  law,  and  all  application  to 
make  selections,  locations,  or  entries  of 
any  other  kind  on  such  lands  should  be 
rejected,  except  that  where  settlement 
rights  were  acquired  to  the  withdrawal 
and  have  been  diligently  prosecuted  and 
the  homestead  law  complied  with,  the 
settler  will  be  entitled  to  make  and  com¬ 
plete  his  entry  subject  to  all  the  charges, 
terms,  conditions,  limitations,  and  pro¬ 
visions  of  the  reclamation  law.  (See 
Sarah  E.  Allen,  44  L.  D.  331.)  No  person 
will  be  permitted  to  gain  or  exercise  any 
right  whatever  under  any  settlement  or 
occupation  begun  after  withdrawal  of 
the  land  from  settlement  and  entry. 

§  230.15  Completion  of  claims  initi¬ 
ated  prior  to  withdrawals;  reservation 
for  ditches  or  canals.  Withdrawals  made 
under  either  of  these  forms  do  not  de¬ 
feat  or  adversely  affect  any  valid  entry, 
location,  or  selection  which  segregated 
and  withheld  the  lands  embraced  there¬ 
in  from  other  forms  of  appropriation  at 
the  date  of  such  withdrawal;  and  all 
entries,  selections,  or  locations  of  that 
character  should  be  permitted  to  pro¬ 
ceed  to  patent  or  certification  upon  due 
proof  of  compliance  with  the  law  in  the 
same  manner  and  to  the  same  extent  to 
which  they  would  have  proceeded  had 
such  withdrawal  not  been  made.  All 
lands,  however,  taken  up  under  any  of 
the  land  laws  of  the  United  States  sub¬ 
sequent  to  October  2,  1888,  are  subject  to 
rights-of-way  for  ditches  or  canals  con¬ 
structed  by  authority  of  the  United 
States  (act  of  Aug.  30,  1890,  26  Stat.  391; 
43  U.  S.  C.  945).  All  entries  made  upon 
the  lands  referred  to  are  subject  to  the 
following  proviso  of  the  act  cited : 

That  In  all  patents  for  lands  hereafter 
taken  up  under  any  of  the  land  laws  of  the 
United  States,  or  on  entries  or  claims  vali¬ 
dated  by  this  Act,  west  of  the  one  hundredth 
meridian,  it  shall  be  expressed  that  there  is 
reserved  from  lands  in  said  patent  described 
a  right  of  way  thereon  for  ditches  or  canals 
constructed  by  the  authority  of  the  United 
States. 

§  230.16  Appropriation  of  land  for 
ditches  or  canals.  Should  a  homestead 
entry  embrace  land  that  is  needed  in 


whole  or  in  part  for  purposes  contem¬ 
plated  by  said  proviso  in  the  act  of 
August  30,  1890  (26  Stat.  391;  43  U.  S.  C. 
945)  the  land  would  be  taken  for  such 
purpose,  and  the  entryman  would  have 
no  claim  against  the  United  States  for 
the  same. 

§  230.17  Effective  dates  of  withdraw¬ 
als  and  restorations.  All  withdrawals 
become  effective  on  the  date  upon  which 
they  are  ordered  and  all  orders  for  res¬ 
torations  on  the  date  they  are  received 
in  the  land  office  unless  otherwise  speci¬ 
fied  in  the  order.  (George  B.  Pratt  et  al., 
38  L.  D.  14G.) 

Cross  Reference  :  For  withdrawals  and  res¬ 
torations,  see  Part  295  of  this  chapter. 

§  230.18  Withdrawal  effective  upon 
cancellation  of  entry.  Upon  the  cancel¬ 
lation  of  an  entry  covering  lands  em¬ 
braced  within  a  withdrawal  under  the 
Reclamation  Act  such  withdrawal  be¬ 
comes  effective  as  to  such  lands  without 
further  order.  (See  Cornelius  J.  Mac- 
Namara,  33  L.  D.  520.)  Such  lands 
under  first-form  withdrawal  cannot 
therefore,  so  long  as  they  remain  so 
withdrawn,  be  entered  or  otherwise  ap¬ 
propriated,  either  by  a  successful  con¬ 
testant  or  any  other  person. 

Cross  Reference:  For  cancellations,  see 
Part  105  of  this  chapter. 

§  230.19  Effect  of  filing  of  farm-unit 
plats.  Where  an  authorized  officer  by 
the  approval  of  farm-unit  plats  has  de¬ 
termined,  or  may  determine,  that  the 
lands  designated  thereon  are  irrigable, 
the  filing  of  such  plats  in  the  Bureau  of 
Land  Management  and  in  the  land  offices 
is  to  be  regarded  as  equivalent  to  an 
order  withdrawing  such  lands  under  the 
second  form,  and  as  an  order  changing 
to  the  second  form  any  withdrawals  of 
the  first  form  then  effective  as  to  any 
such  tracts.  This  applies  to  all  areas 
shown  on  the  farm-unit  plats  as  subject 
to  entry  under  the  provisions  of  the 
reclamation  law  or  as  subject  to  the  filing 
of  water-right  applications,  and  to  all 
farm  units  to  which  an  authorized  officer 
has  announced  that  water  is  ready  to  be 
delivered. 

Cross  Reference:  For  the  Bureau  of  Rec¬ 
lamation  regulations  relating  to  the  filing  of 
farm-unit  plats,  see  Part  401  of  this  title. 

§  230.20  Improvements  made  prior  to 
conformation  of  entry;  area  of  farm 
unit.  Inasmuch  as  every  entry  made 
under  the  reclamation  law  is  subject  to 
conformation  to  an  established  farm 
unit,  improvements  placed  upon  the  dif¬ 
ferent  subdivisions  by  the  entryman 
prior  to  such  conformation  are  at  his 
risk.  (Jerome  M.  Higman,  37  L.  D.  718.) 
They  should  be  confined  to  one  legal  sub¬ 
division  until  the  entry  is  conformed. 
In  readjusting  such  an  entry  the  author¬ 
ized  officer  is  not  required  to  confine  the 
farm  unit  to  the  limits  of  the  entry,  but 
may  combine  any  legal  subdivision  there¬ 
of  with  a  contiguous  tract  lying  outside 
of  the  entry,  so  as  to  equalize  in  value  the 
several  farm  units.  (Idem.)  The  act 
of  June  27,  1906  (34  Stat.  519;  43  U.  S.  C. 
434) ,  authorizes  the  Secretary  of  the  In¬ 
terior  to  fix  a  lesser  area  than  40  acres 
as  a  farm  unit  when,  “by  reason  of  mar¬ 
ket  conditions  and  special  fitness  of  the 
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soil  and  climate  for  the  growth  of  fruit 
and  garden  produce,  a  lesser  area  than 
40  acres  may  be  sufficient  for  the  support 
of  a  family”  or  when  necessary  ‘‘in  order 
to  provide  for  practical  and  economical 
irrigation.” 

Cross  Reference:  For  conformation  to 
farm  units,  see  §  230.30. 

additional  entries 

§  230.21  Limitation  on  entry.  A  per¬ 
son  who  has  made  homestead  entry  for 
any  area  within  a  reclamation  project, 
cannot  make  an  additional  homestead 
entry.  One  who  has  made  homestead 
entry  for  less  than  160  acres  outside  of 
a  reclamation  project  is  disqualified  from 
making  an  additional  entry  within  a  rec¬ 
lamation  project,  as  every  entry  within 
a  project  is  either  made  for  or  is  subject 
to  conformation  to  a  farm  unit,  which  is 
the  equivalent  of  a  homestead  entry  of 
160  acres  of  land  outside  of  a  reclama¬ 
tion  project.  (38  L.  D.  58) 

EXCHANGES;  ACT  OF  MARCH  4,  1915* 

5  230.22  Applications  lor  exchange  .* 
The  act  of  March  4,  1915  (38  Stat.  1215; 
43  U.  S.  C.  447),  provides  for  the  ex¬ 
change  of  lands  included  in  pending  en¬ 
tries,  for  other  lands  in  the  same  proj¬ 
ect,  under  certain  conditions.  Applica¬ 
tions  to  make  new  entry  under  the  pro¬ 
visions  of  this  act  must  be  on  the  form 
provided  for  homestead  applications, 
must  refer  to  the  serial  number  and  give 
the  description  of  the  former  entry,  and 
must  be  accompanied  by  a  relinquish¬ 
ment  of  the  former  entry  and  a  state¬ 
ment  by  the  applicant  showing  the  facts 
upon  which  he  claims  to  be  entitled  to 
the  provisions  of  this  act. 

§  230.23  Conditions  permitting  ex¬ 
change.  The  act  of  March  4,  1915,  per¬ 
mits  a  new  entry  only  where  the  former 
entry  was  made  subject  to  the  provisions 
of  the  act  of  June  17,  1902  (32  Stat.  388), 
for  land  which  was  believed  to  be  sus¬ 
ceptible  of  irrigation,  where  it  has  since 
been  determined  that  the  land  embraced 
in  such  entry  or  all  thereof  in  excess  of 
20  acres  is  not  or  will  not  be  irrigable  un¬ 
der  the  project.  This  act  permits  the 
new  entry  to  be  made  only  within  the 
same  project  as  the  former  entry,  nor 
may  any  land  be  entered  under  this  act 


1  Other  exchanges  within  reclamation  proj¬ 
ects,  under  certain  conditions,  have  been 
authorized,  as  indicated  below: 

(a)  Subsection  M,  section  4  of  the  act  of 
December  5.  1924  (43  Stat.  703;  43  U.  S.  C. 
438)  provides  for  the  exchange  of  unpat¬ 
ented  entries  on  the  same  or  another  rec¬ 
lamation  project,  in  the  same  State. 

(b)  Section  44  of  the  act  of  May  25.  1926 
(44  Stat.  648;  43  U.  S.  C.  423c)  authorizes 
exchanges  of  unpatented  entries  and  private 
lands  for  other  public  lands  within  the  same 
project  or  any  other  Federal  reclamation 
project. 

(c)  Departmental  orders  of  May  10,  1922 
and  July  31,  1924,  permit  the  exchange  of  un¬ 
patented  and  patented  land  and  water-right 
entries  under  the  act  of  January  25,  1917  (39 
Stat.  868)  in  Part  One,  Mesa  Division,  Yuma 
Irrigation  Project,  Arizona. 

*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  Jurisdiction. 


until  such  land  has  been  designated  as  a 
farm  unit.  Any  such  farm  unit  entered 
under  this  act  will  be  subject  to  confor¬ 
mation  to  a  new  farm  unit,  in  the  dis¬ 
cretion  of  the  Department,  and  will  be 
subject  to  all  the  charges,  terms,  condi¬ 
tions,  and  limitations  of  the  act  of  June 
17,  1902  (32  Stat.  388),  and  acts  supple¬ 
mental  thereto  and  amendatory  thereof. 

CONTESTS 

§  230.24  Rights  of  successful  contest¬ 
ants.  An  entry  embracing  lands  in¬ 
cluded  within  a  first-  or  second-form 
reclamation  withdrawal,  whether  such 
entry  was  made  before  or  after  the  date 
of  such  withdrawal,  may  be  contested 
and  canceled  because  of  entryman’s 
failure  to  comply  with  the  law  or  for 
any  other  sufficient  reason,  except  that 
for  failure  to  pay  the  construction 
charges  or  charges  for  operation  and 
maintenance  no  contest  will  lie,  and  any 
contestant  who  secures  the  cancellation 
of  such  entry  and  pays  the  land-office 
fees  occasioned  by  his  contest  will  be 
awarded  a  preferred  right  of  making 
entry.  Should  the  land  embraced  in  the 
contested  entry  be  within  a  reclamation 
withdrawal  at  time  of  successful  termi¬ 
nation  of  the  contest,  the  preferred  right 
may  prove  futile,  for  it  cannot  be  ex¬ 
ercised  as  long  as  the  land  remains  so 
withdrawn,  but  should  the  lands  involved 
be  restored  to  the  public  domain  or  a 
farm-unit  plat  be  approved  for  the  lands 
and  announcement  made  that  water  is 
ready  to  be  delivered,  the  preference 
right  may  be  exercised  at  any  time  with¬ 
in  30  days  from  notice  of  the  restoration 
or  the  establishment  of  farm  units.  It 
should  be  the  duty,  however,  of  such 
contestant  to  keep  the  manager  advised 
respecting  his  residence  to  which  notice 
may  be  sent  him  of  his  preference  right 
of  entry  in  event  of  successful  contest, 
when  the  land  is  subject  to  entry,  and  a 
notice  mailed  to  his  address,  shown  by 
the  records  of  the  district  land  office  at 
the  time  of  the  mailing  of  the  notice  of 
preference  right,  will  be  held  to  meet 
the  requirements  of  the  act  of  May  14, 
1880  (21  Stat.  140;  43  U.  S.  C.  185).  No 
contest  can  be  allowed,  however,  against 
any  qualified  entryman  who  prior  to 
June  25, 1910,  made  bona  fide  entry  upon 
lands  proposed  to  be  irrigated  and  who 
established  residence  in  good  faith  upon 
the  lands  entered  by  him  for  failure  to 
maintain  residence  or  to  make  improve¬ 
ments  upon  his  land  prior  to  the  time 
when  water  Is  available  for  its  irrigation. 

§  230.25  When  contests  are  allowable. 
Under  the  regulations  in  §  230.24  and  in 
this  section,  the  filing  of  contests  will  be 
allowed  against  homestead  entries  made 
subject  to  the  reclamation  law  in  the 
following  cases: 

(a)  Where  the  entry  was  made  on  or 
after  June  25,  1910. 

(b)  Where  the  entry  was  made  prior 
to  June  25,  1910,  and  it  is  alleged  that 
the  entryman  failed  to  establish  resi¬ 
dence  in  good  faith  upon  the  lands  en¬ 
tered  by  him. 

(c)  Where  the  entry  was  made  prior 
to  June  25,  1910,  and  a  period  of  90  days 
has  elapsed  since  the  issuance  of  public 
notice  under  section  4  of  the  Reclama- 

,  tion  Act  of  June  17.  1902  (32  Stat.  389; 


43  U.  S.  C.  419),  fixing  the  date  when 
water  will  be  available  for  irrigation  of 
the  land. 

(d)  Where  the  entry  was  made  prior 
to  June  25,  1910,  for  any  causes  other 
than  “failure  to  maintain  residence  or 
make  improvements  upon  the  land  prior 
to  the  time  when  water  is  available.” 

LEAVE  OF  ABSENCE;  ACT  OF  JUNE  25,  1910 

§  230.26  Showing  required.  Applica¬ 
tions  for  leave  of  absence  should  be  duly 
corroborated  by  two  witnesses,  contain 
a  specific  description  of  the  land,  show 
the  good  faith  of  the  applicant,  and  set 
forth  in  detail  the  character,  the  extent, 
and  the  approximate  value  of  the  im¬ 
provements  placed  on  the  lands,  which 
must  be  such  as  to  satisfy  the  require¬ 
ments  of  the  law  that  the  entryman  has 
made  substantial  improvements,  and  the 
applicant  must  show,  as  a  matter  of  fact, 
that  water  is  not  available  for  the  irri¬ 
gation  thereof.  The  statement  regard¬ 
ing  the  availability  of  water  for  irriga¬ 
tion  must  be  corroborated  by  certificate 
of  the  official  in  charge  of  the  project, 
to  be  filed  with  the  application  for  leave. 

§  230.27  Period  of  leave.  When  suffi¬ 
cient  showing  is  made  in  cases  coming 
within  the  provisions  of  the  law,  leave  of 
absence  will  be  granted  until  such  time 
as  water  for  irrigation  is  turned  into  the 
main  irrigation  canals  from  which  the 
land  is  to  be  irrigated  or,  in  the  event  that 
the  project  is  abandoned  by  the  Govern¬ 
ment,  until  the  date  of  notice  of  such 
abandonment  and  the  restoration  to  the 
public  domain  of  the  lands  embraced 
in  the  entry. 

§  230.28  Effect  of  granting  leave.  At¬ 
tention  is  directed  to  the  provision  that 
“the  period  of  actual  absence  shall  not 
be  deducted  from  the  full  time  of  resi¬ 
dence  required  by  law.”  The  effect  of 
the  granting  of  leave  of  absence  under 
this  act  is  to  protect  the  entry  from 
contest  for  abandonment,  and  by  the 
necessary  implication  of  the  act  the 
period  within  which  the  entryman  is  re¬ 
quired  to  submit  final  proof  will  be  ex¬ 
tended  and  the  entry  will  not  be  subject 
to  cancellation  for  failure  to  submit  proof 
until  the  expiration  of  the  period  allowed 
in  which  to  submit  final  proof,  exclusive 
of  the  period  for  which  leave  of  absence 
may  be  granted.  Under  the  provisions  of 
the  act  of  April  30,  1912  (37  Stat.  105;  43 
U.  S.  C.  445) ,  no  qualified  entryman  for 
lands  within  a  reclamation  project  whose 
entry  was  made  prior  to  June  25,  1910, 
and  who  established  residence  in  good 
faith  upon  the  lands  so  entered  shall  be 
subject  to  contest  for  failure  to  main¬ 
tain  residence  or  make  improvements 
upon  his  land  prior  to  the  time  public 
notice  is  issued  fixing  the  water-right 
charges  and  announcing  that  water  is 
available  for  the  irrigation  of  the  land 
embraced  in  his  entry.  Within  90  days 
after  the  issuance  of  public  notice  under 
section  4  of  the  act  of  June  17,  1902  (32 
Stat.  389;  43  U.  S.  C.  419),  fixing  the 
water-right  charges  and  announcing  the 
date  when  water  will  be  available  for 
irrigation,  the  entryman  must  file  water- 
right  application  for  the  irrigable  land  in 
his  entry  in  conformity  with  the  public 
notice  and  farm-unit  plat,  and  must  file 
in  the  land  office  a  statement  showing 
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that  he  has  reestablished  his  residence 
on  the  land  with  the  intention  of  main¬ 
taining  the  same  for  a  period  sufficient 
to  enable  him  to  make  final  proof. 

ASSIGNMENTS 

§  230.29  When  assignments  and  par- 
tial  assignments  may  be  made.  Under 
the  provisions  of  the  act  of  June  23,  1910 
(26  Stat.  592;  43  U.  S.  C.  441),  persons 
who  have  made  or  may  make  homestead 
entries  subject  to  the  reclamation  law 
may  assign  their  entries  in  their  entirety 
at  any  time  after  filing  in  the  land  office 
satisfactory  proof  of  the  residence,  im¬ 
provements,  and  cultivation  required  by 
the  ordinary  provisions  of  the  homestead 
law.  The  act  also  provides  for  the  as¬ 
signment  of  homestead  entries  in  part, 
but  such  assignments,  if  made  after  farm 
units  are  established,  must  conform 
thereto,  except  as  provided  in  230.34 
to  230.37. 

§  230.30  Election  where  entry  involves 
two  or  more  farm  units.  In  cases  where 
the  entry  involves  two  cr  more  farm 
units,  the  entryman  may  file  an  election 
as  to  which  farm  unit  he  will  retain,  and 
he  may  assign  and  transfer  to  a  qualified 
assignee  any  farm  unit  or  farm  units 
entirely  embraced  within  the  original 
entry.  He  may  also  assign  parts  of  farm 
units  included  in  his  entry,  provided  the 
assignee  has  an  entry  covering  or  obtains 
an  assignment  of  the  remainder  of  such 
unit.  If  an  election  by  the  entryman  to 
conform  to  a  farm  unit  be  filed  and  no 
assignment  made  of  the  remainder  of 
the  entry,  the  entry  will  be  conformed 
to  the  farm  unit  selected  for  retention 
and  canceled  as  to  the  remainder. 

§  230.31  Assignment  of  part  of  farm 
unit.  Where  it  is  desired  to  assign  a  part 
of  an  established  farm  unit,  an  applica¬ 
tion  for  the  amendment  and  subdivision 
of  such  unit  should  be  filed  with  the  offi¬ 
cial  in  charge  of  the  project.  The  as¬ 
signment,  with  accompanying  showing 
of  the  assignee  and  assignor,  must  also 
be  filed  with  the  official  in  charge  for 
his  consideration. 

§  230.32  Deposit  for  cost  of  survey. 
If  a  survey  shall  be  found  necessary  to 
determine  the  boundaries  of  the  subdi¬ 
vision  of  any  such  farm  unit,  or  the  divi¬ 
sion  of  the  irrigable  area,  a  deposit  equal 
to  the  estimated  cost  of  such  survey  must 
be  made  with  the  agent  cashier,  Bureau 
of  Reclamation,  on  the  project  by  or  on 
behalf  of  the  parties  concerned.  Any 
excess  over  the  actual  cost  will  be  re¬ 
turned  to  the  depositor  or  depositors 
after  completion  of  the  survey,  and  they 
will  also  be  required  to  make  good  any 
deficiency  in  their  deposit. 

Cross  Reference:  For  surveys  in  general, 
see  Part  280  of  this  chapter. 

$  230.33  Amendatory  farm-unit  plats. 
When  the  plats  describing  the  amended 
farm  units  are  approved,  the  official  in 
charge  of  the  project  will  forward  copy 
of  the  amendatory  plat,  in  duplicate,  to¬ 
gether  with  the  assignment  and  accom¬ 
panying  showing  by  the  assignor  and 
the  assignee  to  the  land  office.  A  copy 
of  the  amendatory  plat  should  be  at 
cnee  forwarded  by  the  official  in  charge 
m  the  Commissioner  of  the  Bureau  of 
Reclamation,  at  Washington,  D.  C.,  to  be 


formally  approved  in  the  usual  manner 
by  authority  of  the  Secretary. 

§  230.34  Filing  of  instruments  of  as¬ 
signment.  No  assignment  of  a  home¬ 
stead  entry  or  any  part  thereof  shall  be 
accepted  by  the  manager,  or  recognized 
as  valid  for  any  purpose,  until  after  the 
filing  in  the  land  office  of  the  instru¬ 
ments  required  by  §  230.31. 

§  230.35  Showing  required  of  assignor 
and  assignee.  Assignments  under  the 
act  of  June  23,  1910  (36  Stat.  592;  43 
U.  S.  C.  441)  are  expressly  made  “subject 
to  the  limitations,  charges,  terms,  and 
conditions  of  the  Reclamation  Act,”  and 
inasmuch  as  the  law  limits  the  right  of 
entry  to  one  farm  unit,  and  forbids  the 
holding  of  more  than  one  farm  unit  prior 
to  payment  of  all  construction  or  building 
and  betterment  charges,  each  assignor 
must  present  a  showing  to  the  effect  that 
the  assignment  is  an  absolute  sale,  di¬ 
vesting  him  of  all  interest  in  the  prem¬ 
ises  assigned,  and  each  assignee  must 
present  a  showing  that  he  is  over  21  years 
of  age,  that  he  does  not  own  or  hold  and 
is  not  claiming  any  other  farm  unit  or 
entry  under  the  reclamation  law  or  one 
or  more  parcels  of  private  land  up  to  the 
limit  of  single  ownership  fixed  for  the 
project  receiving  water  from  the  project 
system  upon  which  all  installments  of 
construction  or  building  and  betterment 
charges  have  not  been  paid  in  full.  If 
the  assignee  is  a  woman,  it  must  be  shown 
whether  she  is  married  or  single,  and  if 
a  married  woman  it  must  be  shown  that 
the  assignment  is  purchased  with  her 
own  separate  money,  in  which  her  hus¬ 
band  has  no  interest  or  claim.  (39  L.  D. 
504,  and  Sadie  A.  Hawiey,  43  L.  D.  364.) 
These  showings  must  be  accompanied  by 
evidence  of  the  conveyance  of  the  land, 
as  indicated  in  §  230.36,  and  a  further 
showing  in  the  form  of  a  certificate  by 
the  official  in  charge  of  the  project  that 
water-right  application  therefor  is  not 
receivable,  or  that  the  assignee  has  filed 
in  the  project  office  for  acceptance  a 
water-right  application  in  due  form  for 
the  land  embraced  in  the  assignment. 

§  230.36  How  assignments  may  be 
made.  Assignments  may  be  effected  by 
quitclaim  or  warranty  deed  or  by  any 
other  form  of  conveyance  in  general  use 
in  the  State  in  which  the  land  is  located, 
but  a  quitclaim  or  warranty  deed  is  pre¬ 
ferred.  The  original  instrument  of  as¬ 
signment,  or  where  the  instrument  is 
recorded,  a  copy  thereof  certified  by  the 
officer  who  has  custody  of  the  record  will 
be  accepted.  Where  the  original  instru¬ 
ment  of  assignment  is  presented  to  an 
officer  having  an  official  impression  seal, 
a  copy  of  the  instrument  certified  by  such 
officer  under  his  seal  will  be  accepted  if 
accompanied  by  satisfactory  evidence  of 
compliance  with  the  documentary  stamp 
tax  provisions  of  the  internal  revenue 
law. 

§  230.37  Procedure  governing  assign¬ 
ments.  In  case  of  an  assignment  of  a 
portion  of  an  existing  farm  unit,  if  the 
evidence  is  found  to  meet  the  require¬ 
ments  of  the  law  and  regulations,  the 
authorized  officer  of  the  Bureau  of  Land 
Management  will  so  advise  the  Commis¬ 
sioner  of  the  Bureau  of  Reclamation, 
who  will  then  cause  the  issuance  of  an 


order  amending  the  farm-unit  plats  so 
as  to  show  new  farm  units  in  accordance 
with  the  assignment.  Upon  the  ap¬ 
proval  of  an  assignment,  the  assignee 
will  at  the  proper  time  make  payment 
of  the  water-right  charges  and  submit 
proof  of  reclamation  as  would  the  orig¬ 
inal  entryman,  and  after  proof  of  full 
compliance  with  the  law,  may  receive  a 
patent  for  the  land. 

MORTGAGES 

§  230.38  Notice  of  interest  by  mort¬ 
gagees.  Mortgagees  of  lands  embraced 
in  homestead  or  desert-land  entries 
within  reclamation  projects  may  file  in 
the  land  office  for  the  district  in  which 
the  land  is  located  a  notice  of  such  mort¬ 
gage  interest,  and  shall  thereupon  be¬ 
come  entitled  to  receive  and  be  given  the 
same  notice  of  any  contest  or  other  pro¬ 
ceedings  thereafter  had  affecting  the 
entry  as  is  required  to  be  given  the  entry- 
man  in  connection  with  such  proceed¬ 
ings,  and  a  like  notice  of  mortgage 
interest  may  be  filed  with  the  official  in 
charge  of  the  project  in  case  of  any  lands, 
whether  or  not  water-right  application 
has  been  filed  under  the  provisions  of 
the  act  of  June  17,  1902  (32  Stat.  383; 
43  U.  S.  C.  372  et  seq.),  including  home¬ 
stead  entries,  desert-land  entries,  and 
lands  in  private  ownership;  and  there¬ 
upon  the  mortgagee  shall  receive  copies 
of  all  notices  of  default  in  payment  of 
the  water-right  charges  levied  by  an 
authorized  officer  against  such  lands,  and 
shall  be  permitted  to  make  payment  of- 
the  amount  so  in  default  within  60  days 
from  the  date  of  such  notice.  Any  pay¬ 
ment  so  made  shall  be  credited  on  the 
charges  levied  against  such  lands. 

§  230.39  Notation  of  mortgage  in¬ 
terest;  effect  of  notation.  Every  such 
notice  of  mortgage  interest  filed  as  pro¬ 
vided  in  the  preceding  section  must  be 
forthwith  noted  upon  the  records  of  the 
official  in  charge  of  the  project  and  of 
the  land  office,  and  be  promptly  reported 
to  the  Commissioner  of  the  Bureau  of 
Reclamation,  where  like  notations  will  be 
made.  Relinquishment  of  a  homestead 
or  desert-land  entry  or  part  thereof, 
within  a  reclamation  project,  upon  which 
final  proof  has  been  submitted,  where  the 
records  show  the  land  to  have  been  mort¬ 
gaged,  will  not  be  accepted  or  noted  un¬ 
less  the  mortgagee  joins  therein;  nor  will 
an  assignment  of  such  a  homestead  entry 
or  part  thereof  under  the  act  of  June  23, 
1910  (36  Stat.  592;  43  U.  S.  C.  441),  nor 
an  assignment  of  a  mortgaged  desert- 
land  entry  where  the  records  show  the 
land  to  have  been  mortgaged,  be  recog¬ 
nized  or  permitted  unless  the  assignment 
specifically  refers  to  such  mortgage  and 
is  made  and  accepted  subject  thereto. 

§  230.40  Rights  of  mortgagee  pur¬ 
chaser  at  foreclosure  sale.  If  such  mort¬ 
gagee  buys  in  the  lands  at  foreclosure 
sale,  such  mortgagee-purchaser,  whether 
a  nonresident  or  corporation,  may,  at 
any  time  within  1  year  after  the  end  of 
the  statutory  period  of  redemption,  if 
there  be  such  statutory  period,  and  if 
not,  at  any  time  within  1  year  after  such 
foreclosure  sale,  make  proof  of  cultiva¬ 
tion  and  reclamation  of  the  land  under 
section  1  of  the  act  of  August  9,  1912  (37 
Stat.  265;  43  U.  S.  C.  541),  and  receive 
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final  water-right  certificate,  provided 
such  mortgagee-purchaser  is  otherwise 
qualified  so  to  do.  Water  will  be  fur¬ 
nished  said  land,  and  no  steps  will  be 
taken  to  cancel  the  water-right  applica¬ 
tion  on  account  of  the  holdings  by  the 
same  mortgagee-purchaser  of  lands  in 
excess  of  160  acres,  or  the  limit  per  single 
ownership  of  private  land  as  fixed  by 
an  authorized  officer  for  which  a  water 
right  may  be  purchased,  until  2  years 
after  such  foreclosure  purchase,  pro¬ 
vided  that  all  charges  in  connection  with 
the  water-right  application  that  may  be 
due  at  the  time  of  the  foreclosure  sale 
and  all  such  charges  that  may  become 
due  during  the  period  when  the  land  is 
held  under  the  terms  hereof  shall  be 
promptly  paid  by  or  on  behalf  of  such 
mortgagee-purchaser.  To  secure  the 
benefits  hereof  the  mortgagee  purchas¬ 
ing  the  land  at  foreclosure  sale  must  give 
notice  thereof  to  the  manager  of  the 
land  office  and  to  the  officer  in  charge  of 
the  project  within  60  days  after  such 
purchase. 

WATER-RIGHT  CHARGES 

§  230.41  Cancellation  of  entries  for 
nonpayment  of  water-right  charges.  All 
homestead  and  desert-land  entrymen 
holding  land  under  the  reclamation  law 
must,  in  addition  to  paying  the  water- 
right  charges,  reclaim  the  land  as  re¬ 
quired  by  the  reclamation  law.  Home¬ 
stead  entrymen  must  reside  upon,  culti¬ 
vate,  and  improve  the  lands  embraced  in 
their  entries  for  not  less  than  the  period 
required  by  the  homestead  laws.  Desert- 
land  entrymen  must  comply  with  the 
provisions  of  the  desert-land  laws  as 
amended  by  the  reclamation  law.  Fail¬ 
ure  to  make  payment  of  any  water-right 
charges  due  for  more  than  1  year,  will 
render  the  entry  subject  to  cancellation 
and  the  money  paid  subject  to  forfeiture, 
whether  water-right  application  has 
been  made  or  not. 

Cross  Reference:  For  cultivation  require¬ 
ments  of  the  homestead  laws,  see  §§  166.22  to 
166.25,  166.40  to  166.43  of  this  chapter. 

WIDOWS  AND  HEIRS  OF  ENTRYMEN 

§  230.42  Completion  of  entries  by 
widows  and  heirs.  The  widows  or  heirs 
of  persons  who  make  entries  under  the 
reclamation  law  will  not  be  required  both 
to  reside  upon  and  cultivate  the  lands 
covered  by  the  entries  of  the  persons 
from  whom  they  inherit,  but  they  must 
reclaim  the  land  as  required  by  the 
reclamation  law,  and  make  payment  of 
all  unpaid  charges  when  due. 

5  230.43  Rights  of  minor  heirs.  Upon 
the  death  of  a  homesteader  having  an 
entry  within  an  irrigation  project,  leav¬ 
ing  no  widow  and  only  minor  heirs,  his 
right  may,  under  section  2292,  Revised 
Statutes  (43  U.  S.  C.  171) ,  be  sold  for  the 
benefit  of  such  heirs.  (See  Heirs  of 
Frederick  C.  DeLong,  36  L.  D.  332).  If 
in  such  case  the  land  has  been  divided 
into  farm  units,  the  purchaser  takes  title 
to  the  particular  unit  to  which  the  entry 
has  been  limited,  but  if  subdivision  has 
not  been  made  he  will  be  required  to 
conform  the  entry  to  one  farm  unit  in 
the  same  manner  as  an  original  entry- 
man  by  amending  the  former  entry,  re¬ 
linquishing  to  the  United  States  or 
assigning  to  a  duly  qualified  assignee  the 


lands  embraced  In  the  entry  in  excess  of 
the  farm  unit  he  elects  to  retain.  The 
purchaser  and  his  assignees  take,  subject 
to  the  payment  of  the  water-right 
charges  authorized  by  the  reclamation 
law  and  regulations  thereunder,  and 
must  reclaim  the  land  as  required  by 
said  law,  but  are  not  required  otherwise 
to  comply  with  the  homestead  law. 
Should  the  land  not  be  sold  for  the  bene¬ 
fit  of  the  minor  heirs,  but  retained  by 
them,  they  will  be  required  to  show 
compliance  with  the  requirements  of  law 
as  to  reclamation  and  payment  of  the 
charges. 

Cross  Reference:  For  regulations  relating 
to  the  payment  of  water-right  charges,  see 
§§  230.41,  230.85  to  230.100. 

FINAL  PROOF,  CERTIFICATES,  AND  PATENTS 

§  230.44  Entries  made  prior  to  June 
25,  1910;  submission  of  proof  postponed. 
All  persons  who  make  entry  of  lands 
within  the  irrigable  area  of  any  project 
commenced  or  contemplated  under  the 
reclamation  law  will  be  required  to  com¬ 
ply  fully  with  the  homestead  law  as  to 
residence,  cultivation,  and  improvement 
of  the  lands,  except  that  where  entries 
were  made  prior  to  the  issuance  of  public 
notice  announcing  the  availability  of  wa¬ 
ter  for  the  irrigation  of  the  land  and 
prior  to  June  25,  1910,  in  which  case,  un¬ 
der  the  departmental  decision  in  the  case 
of  ex  parte  J.  H.  Haynes  (40  L.  D.  291), 
and  under  the  provisions  of  the  act  of 
April  30,  1912  (37  Stat.  105;  43  U.  S.  C. 
445),  the  submission  of  final  proof  is  not 
required  within  the  period  during  which 
proof  must  be  submitted  under  the  ordi¬ 
nary  provisions  of  the  homestead  law. 

§  230.45  Credit  for  military  or  naval 
service.  Soldiers  and  sailors  and  other 
persons  entitled  to  claim  credit  for  mil¬ 
itary  or  naval  service,  as  stated  in  Part 
181  of  this  chapter  will  be  allowed  to 
claim  such  credit  in  connection  with 
entries  made  under  the  reclamation  law, 
but  will  not  be  entitled  to  receive  final 
certificate  or  patent  until  the  water- 
right  charges  due  have  been  paid  and 
the  requirements  as  to  reclamation  have 
been  met. 

§  230.46  Acceptance  of  proof  of  res¬ 
idence,  cultivation,  and  improvement. 
Homesteaders  who  have  resided  on,  cul¬ 
tivated,  and  improved  their  lands  for  the 
time  required  by  the  homestead  law  and 
have  submitted  proof  which  has  been 
found  satisfactory  but  who  are  unable  to 
furnish  proof  of  reclamation  because 
water  has  not  been  furnished  to  the  lands 
or  farm  units  have  not  been  established, 
will  be  excused  from  further  residence 
on  their  lands  and  will  be  given  a  notice 
reciting  that  further  residence  is  not 
required,  but  that  final  certificate  and 
patent  will  not  issue  until  proof  of  rec¬ 
lamation  of  one-half  of  the  irrigable 
area  of  the  entry,  as  finally  adjusted  to 
an  approved  farm  unit,  and  payment  of 
all  charges  due  under  the  public  notices 
and  orders  issued  in  pursuance  of  the 
reclamation  law. 

§  230.47  Issuance  of  final  certificates 
and  patents,  (a)  The  act  of  August  9, 
1912  (37  Stat.  265;  43  U.  S.  C.  541).  ex¬ 
pressly  requires  reclamation  of  one-half 
of  the  irrigable  area  of  the  entry  as 
finally  adjusted  before  final  certificate 


and  patents  may  issue  thereunder,  and, 
therefore,  the  act  does  not  authorize  the 
issuance  of  final  certificate  on  homestead 
entries  made  subject  to  the  reclamation 
law,  prior  to  the  establishment  by  an 
authorized  officer  of  farm  units,  and 
the  conformation  of  the  entry  to  an 
approved  unit,  foi*  the  reason  that  prior 
to  that  time  the  entry  is  still  subject 
to  adjustment  in  area,  and  it  can  not 
be  determined  what  area  must  be  ulti¬ 
mately  reclaimed  under  the  provisions  of 
the  act. 

(b)  The  act  of  Congress  of  February 
15,  1917  (39  Stat.  920;  43  U.  S.  C.  541) 
amends  the  proviso  to  section  1  of  the 
act  of  August  9,  1912  (37  Stat.,  265),  to 
read  as  follows: 

Provided,  That  no  such  patent  or  final 
water-right  certificate  shall  Issue  until  after 
the  payment  of  all  sums  due  the  United 
States  on  account  of  such  land  or  water  right 
at  the  time  of  the  submission  of  proof  en¬ 
titling  the  homestead  or  desert-land  entry- 
man  to  such  patent  or  the  purchaser  to  such 
final  water-right  certificate. 

(c)  Under  the  provisions  of  this  act 
patents  may  issue  on  reclamation  entries 
where  all  water-right  charges  due  at  the 
time  the  entryman  submits  proof  of 
reclamation  of  one-half  of  the  irrigable 
area  of  the  land  embraced  in  his  entry 
have  been  paid,  regardless  of  the  fact 
that  other  water-right  charges  may  ac¬ 
crue  and  be  unpaid  prior  to  the  issuance 
of  patent. 

§  230.48  Requirements  of  reclamation 
proof.  Homestead  and  desert-land  en¬ 
trymen,  in  making  proof  of  compliance 
with  the  reclamation  law  as  to  reclama¬ 
tion  and  payment  of  reclamation  charges 
due,  must  submit  such  proof,  duly  cor¬ 
roborated  by  two  witnesses,  in  duplicate, 
to  the  official  in  charge  of  the  project 
showing  these  facts.  Thereupon  it  shall 
be  the  duty  of  the  official  in  charge  to 
verify  the  statement  as  to  payment  and 
also  make  such  examination  of  the  land 
as  will  enable  him  to  determine  whether 
reclamation  as  required  by  law  and  the 
regulations  has  been  made.  If  he  finds 
that  the  statement  as  to  payment  be 
correct  he  will  so  certify,  which  certifi¬ 
cate  will  also  show  the  date  on  which  the 
next  payment  is  due ;  but  if  he  finds  that 
all  payments  have  not  been  made  as  re¬ 
quired  he  will  advise  the  entryman  there¬ 
of,  requiring  him  to  pay  the  amounts 
found  to  be  unpaid  and  due,  with  a  right 
of  appeal  in  the  entryman  from  such 
requirement  to  the  Commissioner  of  the 
Bureau  of  Reclamation  and  ultimately  to 
the  Secretary  of  the  Interior.  Should  he 
find  that  reclamation  has  been  accom¬ 
plished  he  will  so  certify,  but  if  he  finds 
that  reclamation  has  not  yet  been  accom¬ 
plished  as  required  he  will  forward  the 
proofs  to  the  manager  of  the  land  office 
for  the  district  in  which  the  land  is  situ¬ 
ate,  with  his  report  or  findings  thereon, 
for  appropriate  action.  If  the  proof  be 
rejected  by  the  manager,  appeal  will  He 
to  the  Director,  Bureau  of  Land  Manage¬ 
ment,  as  in  other  cases  provided,  it  being 
the  purpose  to  issue  final  certificate  upon 
any  such  entry  only  after  a  final  deter¬ 
mination  that  all  water  charges  due  on 
account  thereof  have  been  paid  and  that 
reclamation  has  been  accomplished  as 
required  by  the  reclamation  law.  Where 


FEDERAL  REGISTER 


0071 


Thursday,  December  23,  195i 


prior  to  issuance  of  public  notice  water 
has  been  furnished  on  a  water-rental 
basis  to  reclamation  entrymen  or  others, 
and  by  means  whereof  reclamation  suffi¬ 
cient  to  obtain  patent  or  water-right 
certificate  under  the  act  of  August  9, 1912 
(37  Stat.  265  ;  43  U.  S.  C.  541),  has  been 
accomplished  and  satisfactory  proof 
made,  water-right  applications  may  be 
received  from  such  entrymen  or  others 
desiring  to  obtain  patent  or  water-right 
certificate  under  that  act  upon  the  form 
of  application  approved  by  the  Depart¬ 
ment,  modified  so  as  to  refer  to  the  irri¬ 
gable  acreage  and  the  charge  per  acre  as 
thereafter  announced  by  an  authorized 
officer.  In  such  cases  reclamation  home¬ 
stead  entries  must  be  conformed  to  farm 
units  as  established  by  an  authorized 
officer.  If  not  theretofore  created,  farm 
units  may  be  established  upon  applica¬ 
tion. 

§  230.49  Certifications  by  superin¬ 
tendents  or  other  officers  of  irrigation 
districts  and  water  users’  associations. 
On  a  reclamation  project  (other  than 
the  Salt  River  Valley  Project)*  or  part 
thereof  operated  and  maintained  by  an 
irrigation  district  or  water  users’  associ¬ 
ation,  the  certifications  as  to  the  cultiva¬ 
tion  of,  reclamation  of,  and  payments 
|  from  lands  within  the  boundaries  of  the 
irrigation  district  or  within  the  general 
territory  of  the  water  users’  association 
may  be  made  by  the  superintendent  or 
other  appropriate  officers  of  the  district 
or  association,  under  the  seal  of  the  dis¬ 
trict  or  association,  and  when  so  made 
will  be  accepted  and  given  the  same  force 
and  effect  as  certifications  made  by  a 
Government  project  superintendent; 
Provided,  however,  That  when  the  cer¬ 
tificate  relates  to  payments  made  by  the 
entryman,  and  the  district  or  association 
is  delinquent  in  the  payment  of  charges 
due  from  the  district  or  association  to 
the  United  States,  the  certificate  shall 
show  that  the  Government  charges  paid 
by  the  entryman  to  the  district  or  associ¬ 
ation  were  paid  over  to  the  Government 
by  or  on  behalf  of  the  district  or  associ¬ 
ation. 

§  230.50  What  constitutes  reclama¬ 
tion  and  cultivation.  To  comply  with 
the  provisions  of  the  reclamation  law  as 
to  reclamation  and  cultivation,  the  land 
must  be  cleared  of  brush,  trees,  and  other 
encumbrances,  provided  with  sufficient 
laterals  for  its  effective  irrigation,  graded 
and  otherwise  put  in  proper  condition 
tor  irrigation  and  crop  growth,  planted, 
watered,  and  cultivated,  and  during  at 
least  2  years  next  preceding  the  date  of 
approval  by  the  official  in  charge  of  the 
Project  of  proof  of  reclamation,  except 


Departmental  telegram,  dated  Nov.  26, 

.  register  at  Phoenix,  Arizona,  was 

instructed  to  return  to  the  Salt  River  Valley 
^ater  Users’  Association  for  report,  recom¬ 
mendation,  and  forwarding  by  association  to 
commissioner.  Bureau  of  Reclamation,  all 
assignments,  reclamation  homestead  entries 
®a  certificates  of  final  proof  under  the  rec- 
mation  law  offered  to  or  filed  in  his  office 
applications  to  make  homestead 
“tries  in  the  Salt  River  Reclamation  project 
ouici  be  noted  on  his  records  and  for- 
araed  to  Commissioner,  Bureau  of  Reda¬ 
ction  for  consideration  and  recommenda¬ 
tion. 


as  prevented  by  hailstorm  or  flooding, 
satisfactory  crops  must  be  grown  on  at 
least  one-half  of  the  irrigable  area  there¬ 
of.  A  satisfactory  crop  during  any  year 
shall  be  any  one  of  the  following:  (a)  A 
crop  of  annuals  producing  a  yield  of  at 
least  one-half  of  the  average  yield  on 
similar  land  under  similar  conditions  on 
the  project  for  the  year  in  which  it  is 
grown;  (b)  a  substantial  stand  of  alfalfa, 
clover,  or  of  other  perennial  grass  sub¬ 
stantially  equal  in  value  to  alfalfa  or 
clover;  or  (c)  a  season’s  growth  of  or¬ 
chard  trees  or  vines  of  which  75  percent 
shall  be  in  a  thrifty  condition.  The  crop 
production  requirements  of  this  section 
affecting  lands  embraced  in  reclamation 
homestead  entries  made  after  January  1, 
1949,  must  be  performed  and  met  by  the 
entryman  personally,  by  members  of  his 
immediate  family  residing  with  him,  or 
by  persons  employed  under  his  direction, 
supervision,  and  management.  The  crop 
production  requirements  of  this  section 
shall  be  applicable  to  entryman’s  suc¬ 
cessors  in  interest. 

§  230.51  Time  for  reclaiming  certain 
lands.  As  to  all  lands  subject  to  the 
Reclamation  Extension  Act  of  August  13. 
1914  (33  Stat.  686;  43  U.  S.  C.  440),  at 
least  one-quarter  of  the  irrigable  area 
thereof  shall  be  so  reclaimed  within  three 
full  irrigation  seasons  after  entry  or 
making  water-right  application,  and  at 
least  one-half  of  the  irrigable  area  there¬ 
of  so  reclaimed  within  five  full  irrigation 
seasons  after  entry  or  making  wrater- 
right  application,  except  that  the  first 
full  irrigation  season  affecting  such  land 
for  which  water-right  application  shall 
have  been  made  prior  to  May  3,  1915, 
shall  be  the  irrigation  season  of  1915. 
All  land  thus  reclaimed  and  cultivated 
shall  continue  to  be  so  reclaimed  and 
cultivated  until  after  final  proof  is  made 
and  accepted  or  patent  or  final  water- 
right  certificate  issued.  Failure  to  so 
reclaim  lands  subject  to  the  said  Recla¬ 
mation  Extension  Act  renders  the  entry, 
or,  in  case  of  private  land,  the  water- 
right  application  therefor,  subject  to 
cancellation. 

5  230.52  Lien  for  unpaid  charges  on 
entries  under  the  reclamation  law. 
Upon  receipt  of  proof  of  reclamation  and 
payment  of  water-right  charges  as  pro¬ 
vided  in  the  act  of  August  9,  1912,  as 
amended  by  the  act  of  February  15,  1917 
(39  Stat.  920;  43  U.  S.  C.  541) ,  and  in  the 
act  of  August  26,  1912  (37  Stat.  610;  43 
U.  S.  C.  547),  in  case  of  homestead  en¬ 
tries  under  the  reclamation  law,  on  ceded 
Indian  lands  entered  under  the  Recla¬ 
mation  Act,  and  in  case  of  desert-land 
entries  within  the  exterior  limits  of  any 
land  withdrawal  or  irrigation  project 
under  the  Reclamation  Act,  if  final  proof 
of  compliance  with  the  homestead  or 
desert-land  law,  as  the  case  may  be,  has 
been  previously  submitted  and  has  been 
accepted,  or  if  such  final  proof  is  sub¬ 
mitted  at  the  time  of  the  receipt  of  proof 
of  reclamation  and  payment  of  charges, 
and  is  found  to  be  sufficient  a 5  to  resi¬ 
dence,  improvement,  and  cultivation  the 
manager  will  issue  final  certificate  on  the 
entry.  The  final  certificate  so  issued 
must  be  stamped  by  the  manager  when 
issued  as  follows;  “Subject  to  the  pro¬ 


visions  of  the  act  of  August  9.  1912  <37 
Stat.  265).”  The  entry,  if  found  to  be 
regular,  will  be  approved  by  the  man¬ 
ager  for  patent  under  said  act  of  Aueust 
9,  1912,  or  August  26,  1912  <37  Stat.  610  > , 
and  patent  issued  reserving  the  lien  and 
containing  other  provisions  as  in  said 
acts  provided.* 

§  230.53  Lien  for  unpaid  charges  on 
entries  other  than  those  under  reclama¬ 
tion  law.  Upon  receipt  of  proof  of 
reclamation  and  payment  of  w  ater-right 
charges,  as  provided  in  the  act  of  August 
9,  1912,  as  amended,  in  the  case  of  home¬ 
stead  entries,  other  than  those  under  the 
Reclamation  Act,  where  a  water-right 
application  has  been  filed  by  the  entry - 
man,  and  the  manager  has  been  notified 
by  the  official  in  charge  of  the  project 
of  the  acceptance  of  such  application, 
if  final  proof  has  been  accepted  on  the 
entry,  or  final  proof  is  submitted  at  the 
time  of  the  receipt  of  such  reclamation 
proof  and  is  found  to  be  sufficient  on 
examination  in  the  land  office,  the  man¬ 
ager  W'ill  issue  final  certificate  of  com¬ 
pliance  with  the  homestead  law\  The 
entry,  if  found  to  be  regular,  will  be  ap¬ 
proved  by  the  manager  for  patent  and 
final  water-right  certificate  will  be  issued 
by  the  project  official  in  charge,  reserv¬ 
ing  a  lien  to  the  Government  and  its 
successor  for  the  charges  due  or  to  be¬ 
come  due.* 

§  230.54  Final  water-right  certificate. 
The  execution  of  final  wrater-right  cer¬ 
tificate  has  the  effect  of  vesting  in  the 
w'ater-right  applicant  absolute  title  to 
the  water  right  involved,  subject  in  case 
of  partial  payment  to  a  lien  for  the  pay¬ 
ment  of  all  sums  still  due,  and  in  all 
cases  to  payment  of  the  annual  charges 
for  operation  and  maintenance. 

§  230.55  Notation  on  final  water-right 
certificate.  The  certificate  should  not  be 
executed  until  the  following  notation 
(record  completed  - )  has  been  ini¬ 

tialed  by  a  responsible  employee  who 
shall  have  ascertained  from  a  careful 
examination  of  the  project  records  that 
full  compliance  has  been  made  with  the 
requirements  of  the  law  such  as  to  en¬ 
title  the  applicant  to  the  issuance  of  such 
certificate. 

§  230.56  Recordation  of  certificate  on 
Bureau  of  Reclamation  records.  Upon 
the  execution  of  the  certificate,  and  be¬ 
fore  delivery  to  the  water-right  appli¬ 
cant,  it  should  be  recorded  in  the  bound 
volume  which  has  been  provided  for  that 
purpose,  care  being  exercised  to  make 
the  record  an  exact  copy  of  the  original 


*  Sec.  2  of  the  act  of  May  15.  1922  (42  Stat. 
542;  43  U.  S.  C.  512)  provides  in  part  a3 
follows : 

“That  patents  and  water-right  certificates 
which  shall  hereafter  be  issued  under  the 
terms  of  the  Act  entitled  ‘An  Act  providing 
for  patents  on  reclamation  entries,  and  for 
other  purposes,*  approved  August  9,  1912 
(37  Stat.  265),  for  lands  lying  within  any 
irrigation  district  with  which  the  United 
States  shall  have  contracted,  by  which  the 
irrigation  district  agrees  to  make  the  pay¬ 
ment  of  all  charges  for  the  building  of  irri¬ 
gation  works  and  for  operation  and  mainte¬ 
nance,  shall  not  reserve  to  the  United  States 
a  Hen  for  the  pajment  of  6uch  charges; 
•  •  *  >• 
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certificate.  The  person  preparing  the 
certificate  and  recording  the  same 
should  initial  the  certificate  and  record, 
and  will  be  held  responsible  for  absolute 
accuracy  in  this  respect;  and  to  insure 
this  the  original  should  be  checked  with 
the  record  thereof  in  the  bound  volume. 
The  original  must  not  be  delivered  until 
the  signature  has  been  copied  on  the 
record. 

§  230.57  Card  index  kept  by  Bureau 
of  Reclamation.  It  will  be  necessary  to 
keep  a  complete  index  of  final  water- 
right  certificates  issued.  A  double  card 
index  should  be  made  for  this  purpose, 
one  under  the  names  of  the  parties  and 
the  other  by  land  descriptions. 

§  230.58  Notation  on  water-right  ap¬ 
plication.  When  final  water-right  certi¬ 
ficate  has  been  issued  and  recorded  the 
fact  should  be  noted  on  the  back  of  the 
water-right  application  forming  the 
basis  thereof,  citing  the  volume  and  page 
where  recorded. 

§  230.59  When  final  water-right  cer¬ 
tificates  are  not  required.  Pinal  water- 
right  certificates  are  not  required  for  and 
will  not  be  issued  for  (a)  lands  entered 
under  the  Reclamation  Act;  (b)  desert- 
land  entries  for  which  water-right  ap¬ 
plication  has  been  made;  (c)  entries  of 
ceded  Indian  lands,  whether  patents  for 
such  lands  are  issued  under  act  of  Au¬ 
gust  9,  1912,  or  otherwise,  but  patent  in 
each  of  such  cases  carries  with  it  the 
water  right  to  which  the  lands  patented 
are  entitled.  In  all  other  cases,  that  is, 
in  cases  of  lands  in  private  ownership, 
and  in  cases  of  homesteads  where  entry 
was  made  prior  to  the  reclamation 
withdrawal,  final  water-right  certificate 
will  issue  as  provided  in  this  part. 

§  230.60  Final  water-right  certificates 
for  lands  in  private  ownership  and 
homestead  entries  made  prior  to  with¬ 
drawal.  In  case  of  lands  in  private  own¬ 
ership  and  homestead  entries  made  prior 
to  reclamation  withdrawal,  reclamation 
is  required  to  be  shown  before  any  final 
water-right  certificate  is  issued  upon  a 
water-right  application,  made  for  such 
lands  under  the  reclamation  law. 
Further,  before  issuance  of  such  a  cer¬ 
tificate  under  the  act  of  August  9.  1912 
(37  Stat.  265;  43  U.  S.  C.  541-546),  on 
account  of  any  lands  so  held,  evidence 
must  be  filed  satisfactorily  showing  that 
the  applicant  for  water  right  has  an  un¬ 
encumbered  title  to  the  land,  or,  where 
encumbered,  the  consent  of  the  encum¬ 
brancers  must  be  furnished  in  such  form 
that  the  lien  to  be  given  the  Government 
to  secure  the  deferred  payments  on  ac¬ 
count  of  the  w^ater  right  shall,  as  con¬ 
templated  by  the  law,  constitute  a  prior 
lien  upon  the  land.  Upon  the  filing  of 
such  proofs  with  the  official  in  charge  of 
the  project  and  the  payment  of  all  rec¬ 
lamation  charges  then  due,  he  will  issue 
a  water-right  certificate  to  the  applicant 
which  shall  expressly  reserve  to  the 
United  States  a  prior  lien  on  the  land 
upon  which  a  water  right  is  certified, 
together  with  all  water  rights  appur¬ 
tenant  or  belonging  thereto,  superior  to 
all  other  liens,  claims,  or  demands  what¬ 
soever  to  secure  the  payment  of  all  sums 
due  or  to  become  due,  to  the  United 
States  or  its  successors.  The  project  offi¬ 


cial  in  charge  will  forward  all  papers,  in¬ 
cluding  a  copy  of  the  certificate,  to  the 
Commissioner  of  the  Bureau  of  Recla¬ 
mation. 

§  230.61  When  lien  in  water-right 
certificate  or  patent  will  be  released. 
The  Commissioner  or  the  General  Su¬ 
pervisor  of  Operations  and  Maintenance 
of  the  Bureau  of  Reclamation  will,  upon 
the  full  payment  of  all  construction  or 
building  and  betterment  charges  by  any 
water  user,  issue  certificate  of  the  full 
payment  of  such  charges  releasing  the 
lien  therefor  reserved  in  the  final  water 
right  certificate  or  patent  under  the  act 
of  August  9,  1912  (37  Stat.  265;  43  U.  S.  C. 
541-546). 

WATER  RIGHTS 

§  230.62  Duties  of  project  officers.  In 
pursuance  cf  the  authority  contained  in 
the  act  of  August  9,  1912  (37  Stat.  265; 
43  U.  S.  C.  541-546) ,  an  agent  cashier  of 
the  Bureau  of  Reclamation  has  been 
designated  to  receive  payment  of  the 
construction  or  building  and  betterment 
charges  and  the  charges  for  operation 
and  maintenance  payable  on  account  of 
the  lands  within  each  project.  All  ad¬ 
ministrative  matters  regarding  the  filing 
of  original  water-right  applications  and 
all  actions  regarding  water-right  appli¬ 
cations  heretofore  filed  shall  be  carried 
on  by  the  officer  of  the  Bureau  of  Rec¬ 
lamation  in  charge  of  the  project.  Ap¬ 
peals  from  his  action  may  be  taken  in 
accordance  with  §§  230.115  to  230.120. 

§  230.63  Notices  to  project  managers. 
Notice  of  all  action  in  the  district  land 
office  or  in  the  Bureau  of  Land  Manage¬ 
ment  regarding  any  entry  for  which  wa¬ 
ter-right  application  has  been  made,  or 
may  be  made,  whether  subject  to  the  rec¬ 
lamation  law  or  not,  shall  be  given  imme¬ 
diately  by  the  manager  to  the  official  in 
charge  of  the  project  by  the  forwarding 
of  copy  of  decision  in  the  case.  The  offi¬ 
cial  in  charge  shall  advise  the  manager 
of  all  action  regarding  any  water-right 
application  or  contract  by  the  Bureau 
of  Reclamation  affecting  the  status  or 
validity  of  the  homestead  or  desert-land 
entry  covering  the  land.  Among  the 
several  actions  of  which  the  manager  is 
especially  directed  to  notify  the  official  in 
charge,  are: 

(a)  Allowance  of  entries. 

(b)  Conformation  of  entries  to  farm 
units. 

(c)  Cancellation  of  entries. 

(d)  Applications  for  reinstatement  of 
entries. 

(e)  Acceptance  of  final  proof. 

(f)  Issuance  of  final  certificate. 

(g)  Issuance  of  patent. 

(h)  Acceptance  or  rejection  of  assign¬ 
ments  under  the  act  of  June  23,  1910  (36 
Stat.  592;  43  U.  S.  C.  441). 

(i)  Contest  against  entries,  granting 
leave  of  absence,  death  or  disability  of 
entryman,  or  any  other  actions  materi¬ 
ally  affecting  the  entry,  or  affecting  land 
under  reclamation  withdrawal. 

§  230.64  Control  of  operation  of  sub¬ 
laterals.  The  control  of  operation  of  all 
sublaterals  constructed  or  acquired  in 
connection  with  projects  under  the  recla¬ 
mation  law  is  retained  by  the  Secretary 
of  the  Interior  to  such  extent  as  may  be 


necessary  or  reasonable  to  assure  to  the 
water  users  served  therefrom  the  full 
use  of  the  water  to  which  they  are 
entitled.  (See  37  L.  D.  468.) 

WATER  RIGHTS  FOR  LANDS  IN  PRIVATE 
OWNERSHIP 

5  230.65  Conditions  under  which  uniter 
v:ill  be  furnished ;  area  that  may  be  held. 
Lands  which  have  been  patented  or 
which  were  entered  before  the  reclama¬ 
tion  withdrawal  may  obtain  the  benefit 
of  the  reclamation  law.  However,  the 
landowner  must  be  an  actual  bona  fide 
resident  on  the  land  or  occupant  thereof 
residing  in  the  neighborhood  at  the  time 
of  making  water-right  application.  The 
Secretary  of  the  Interior  has  fixed  a  limit 
of  residence  in  the  neighborhood  at  a 
maximum  of  50  miles.  This  limit  of  dis¬ 
tance  may  be  varied,  depending  on  local 
conditions.  After  water-right  applica¬ 
tion  has  been  made  and  accepted  (which 
constitutes  a  water-right  contract),  the 
applicant  is  not  required  to  continue  his 
residence  on  the  land  or  in  the  neighbor¬ 
hood.  A  landowner  may,  however,  hold 
rights  to  the  use  of  water  for  more  than 
one  tract  of  patented  land  in  the  pre¬ 
scribed  neighborhood  at  one  time:  Pro¬ 
vided,  That  the  aggregate  area  of  such 
tracts  upon  which  the  construction 
charge  has  not  been  fully  paid  does  not 
exceed  the  maximum  limit  established 
by  the  Secretary  of  the  Interior  nor  the 
limit  of  160  acres  fixed  by  the  reclama¬ 
tion  law,  on  which  water  will  be  fur¬ 
nished.  The  Secretary  has  decided  that 
the  area  which  may  be  held  by  any  one 
landowner  after  the  construction  charges 
have  been  fully  paid  may  exceed  163 
acres.  <43  L.  D.  339-341.)  Water  will 
not  be  furnished  on  a  tract  of  patented 
land  and  a  tract  of  unpatented  land  in 
the  same  ownership  unless  the  water 
charges  have  been  paid  in  full  on  one  of 
the  tracts.  In  other  words,  water  will 
not  be  furnished  on  a  tract  of  private 
land,  regardless  of  the  area,  and  a  tract 
of  unpatented  land  in  the  same  owner¬ 
ship  at  the  same  time  unless  all  water 
charges  on  one  of  the  tracts  have  been 
paid  in  full.  A  landowner  who  has  made 
contract  for  the  use  of  water  in  connec¬ 
tion  with  160  acres  of  irrigable  land  and 
sold  the  same,  together  with  the  water 
right,  can  make  other  and  successive 
contracts  for  other  irrigable  lands  owned 
or  acquired  by  him.  Holders  of  more 
than  160  acres  of  irrigable  land,  or  more 
than  the  limit  of  area  per  single  owner¬ 
ship  of  private  land  as  fixed  by  the  Sec¬ 
retary  of  the  Interior,  for  which  water 
may  be  purchased  within  the  reclama¬ 
tion  project,  if  such  a  limit  has  been 
fixed,  must  sell  or  dispose  of  all  in  excess 
of  that  area  before  water-right  applica¬ 
tion  will  be  accepted  from  such  holders 
(See  §  230.80.)  If  the  holder  of  a  greater 
area  desires,  he  can  subscribe  for  stock 
in  the  local  water  users’  association  W 
there  be  one),  for  his  entire  holdings, 
executing  a  trust  deed,  giving  the  asso¬ 
ciation  power  to  ultimately  sell  the  excess 
area  to  actual  settlers  who  are  qualified 
to  comply  with  the  reclamation  la*- 
unless  the  land  has  been  sold  by  the 
owner  when  the  Government  is  ready  to 
furnish  water  thereon,  or  provide  for  the 
disposal  of  such  excess  holdings  in  some 
manner  approved  by  an  authorized  offi- 
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cer  of  the  Department  of  the  Interior. 
Holders  of  land  in  private  ownership  who 
have  made  and  had  accepted  water-right 
application  for  their  holdings  may  re¬ 
ceive  water  for  lands  in  excess  of  the 
area  hereinabove  stated,  in  case  such  ex¬ 
cess  lands  have  had  water-right  appli¬ 
cation  made  and  accepted  therefor,  and 
have  been  acquired  by  descent,  will,  or 
by  foreclosure  of  any  lien;  in  which  case 
raid  excess  lands  may  be  held  for  2  years 
and  no  longer  after  their  acquisition, 
without  in  any  manner  militating 
against  the  right  of  the  holder  to  be 
furnished  water  under  the  reclamation 
law. 

§  230.66  W  at  e  r-r  i  ght  application, 
where  contract  to  purchase  private  lands 
is  canceled.  Where  private  lands  are  held 
under  contract  of  purchase,  title  remain¬ 
ing  in  the  vendor,  and  the  purchaser 
makes  water-right  application  therefor, 
making  one  or  more  payments  on  account 
of  the  construction  or  building  charge, 
and  subsequently  the  vendor  cancels  the 
contract  of  purchase  because  of  default 
in  payments  or  for  other  default  of  the 
purchaser,  the  land  resumes  its  status  as 
if  no  contract  of  purchase  had  been  en¬ 
tered  into  and  no  water-right  applica¬ 
tion  had  been  made.  All  payments  made 
by  the  contract  purchaser  on  account  of 
the  water-right  application  are  forfeited 
to  the  United  States.  If  the  tract  is  re¬ 
sold  to  new  purchasers,  whether  by  deed 
or  by  contract  of  purchase,  such  new  pur¬ 
chaser  must  make  a  new  water-right  ap¬ 
plication  under  such  regulations  as  are 
in  force  at  the  time. 

$  230.67  W  at  e  r-r  i  ght  application, 
where  contract  to  purchase  private  lands 
is  transferred.  A  different  result  occurs 
where  the  contract  purchaser  sells  his  in¬ 
terest  under  the  contract  to  another  and 
transfers  in  writing  credit  for  payments 
made  by  him  and  this  other  and  the 
vendor  enters  into  a  new  arrangement 
whereby  this  other  takes  a  new  contract 
of  purchase  from  the  vendor.  In  this  case 
the  new  contract  purchaser  is  the  suc¬ 
cessor  in  interest  of  the  original  contract 
purchaser  and  succeeds  to  the  benefits  of 
any  payments  made  by  the  original  con¬ 
tractor  on  his  water-right  application. 
If,  therefore,  in  such  a  case  a  new  water- 
right  appHcation  is  required  because  of 
any  regulations  applicable  to  the  case, 
credits  should  be  allowed  on  the  new  ap¬ 
plication  to  the  extent  of  the  payments 
made  by  the  original  contract  purchaser. 

5  230.68  Purpose  of  the  reclamation 
law.  The  purpose  of  the  reclamation  law 
is  to  secure  the  reclamation  of  arid  or 
semiarid  lands  and  to  render  them  pro¬ 
ductive,  and  section  8  declares  that  the 
right  to  the  use  of  water  acquired  under 
that  law  shall  be  appurtenant  to  the  land 
irrigated  and  that  ‘‘beneficial  use  shall  be 
the  basis,  the  measure,  and  the  limit  of 
the  right.”  There  can  be  no  beneficial 
use  of  water  for  irrigation  until  it  is  actu¬ 
ally  applied  to  reclamation  of  the  land. 
The  final  and  only  conclusive  test  of  rec¬ 
lamation  is  production.  This  does  not 
necessarily  mean  the  maturing  of  a  crop, 
hut  does  mean  the  securing  of  actual 
growth  of  a  crop.  The  requirement  as  to 
reclamation  imposed  upon  lands  under 
homestead  entries  applies  likewise  to 


lands  In  private  ownership  and  land  en¬ 
tered  prior  to  the  withdrawal — namely, 
that  the  landowner  shall  reclaim  his  land 
as  required  by  law,  and  no  right  to  the 
use  of  water  will  permanently  attach 
until  such  reclamation  has  been  shown. 
(See  37  L.  D.  468,  and  §  230.60.) 

§  230.69  Cancellation  of  water-right 
and  homestead  entry  for  default  in  pay¬ 
ment.  Sections  3  and  6  of  the  Reclama¬ 
tion  Extension  Act  of  August  13,  1914 
(38  Stat.  687,  688;  43  U.  S.  C.  478-481, 
493,  494-497)  provide  for  the  cancellation 
of  entries  with  forfeiture  of  rights  for  1 
year’s  default  in  payment  of  any  install¬ 
ment  of  the  construction  or  operation 
and  maintenance  charge.  The  said  sec¬ 
tions  provide  that  for  such  default  the 
water-right  application  and  the  entry,  if 
a  homestead  entry,  shall  be  subject  to 
cancellation  and  that  all  payments  made 
by  the  applicant  or  entryman  shall  be 
forfeited  to  the  reclamation  fund. 

VESTED  WATER  RIGHTS 

§  230.70  Recognition  of  vested  rights 
to  water.  The  provision  of  section  5  of 
the  act  of  June  17,  1902  (32  Stat.  389; 
43  U.  S.  C.  381,  392,  431,  439  >,  limiting  the 
area  for  which  the  use  of  water  may  be 
sold,  does  not  prevent  the  recognition  of 
a  vested  right  for  a  larger  area  and  pro¬ 
tection  of  the  same  by  allowing  the  con¬ 
tinued  flowing  of  the  water  covered  by 
the  right  through  the  works  constructed 
by  the  Government  under  appropriate 
regulations  and  charges. 

WATER-RIGHT  APPLICATIONS 

5  230.71  Forms  of  water-right  appli¬ 
cations.  The  Department  has  adopted 
two  forms  of  applications  for  water 
rights,  viz.  Form  A,  for  homestead  entries 
under  the  reclamation  law;  Form  B,  for 
lands  other  than  homestead  entries  un¬ 
der  the  reclamation  law’  embraced  within 
a  project.  Copies  of  these  forms  will  be 
used  in  all  applications  for  water  rights 
on  all  reclamation  projects. 

§  230.72  Entries  made  prior  to  June 
25,  1910;  contests  and  water-right  appli¬ 
cations.  Under  the  act  of  April  30,  1912 
(37  Stat.  105;  43  U.  S.  C.  445),  a  reclama¬ 
tion  homestead  entry  made  prior  to  June 
25,  1910,  where  a  residence  was  estab¬ 
lished  in  good  faith,  is  not  subject  to  con¬ 
test  for  failure  of  the  entryman  to  main¬ 
tain  residence  or  make  improvements 
upon  the  land  prior  to  the  time  when 
water  is  available  for  the  irrigation  of  the 
lands  embraced  within  the  entry  under 
public  notice.  The  entryman  is  required 
within  SO  days  after  public  notice  has 
issued  to  file  a  water-right  application. 
(See  §  230.24.) 

§  230.73  When  Form  A  water-right 
applications  must  be  filed.  Upon  notice 
issued  by  the  authorized  officer  that  the 
Government  is  ready  to  receive  appli¬ 
cations  for  water  right  for  described 
lands  under  a  particular  project,  all  per¬ 
sons  who  have  made  entries  of  such  lands 
under  the  provisions  of  the  reclamation 
law  will  be  required  to  file  application  for 
water  rights  on  Form  A  for  the  number  of 
acres  of  irrigable  land  in  the  farm  unit 
entered,  as  shown  by  the  plats  of  farm 
units  approved  by  an  authorized  officer 
of  the  Department  of  the  Interior,  and 


any  person  settled  on  such  lands  or  in¬ 
tending  to  make  entry  of  any  such  lands 
may  file  application  for  water  rights  on 
Form  A  for  the  number  of  acres  of  ir¬ 
rigable  land  in  the  farm  unit  settled 
on  or  intended  to  be  entered,  as  ^hown  by 
such  farm-unit  plats. 

§  230.74  Action  on  Form  A  water-right 
application,  where  entry  has  not  been 
allowed.  Where  such  settler  or  other 
person  makes  a  water-right  application 
before  initiating  entry  for  the  lands  for 
which  such  water-right  application  is 
made,  the  water-right  application  will 
be  received  by  the  official  in  charge  of  the 
project,  and  the  amount  due  thereon  as 
shown  by  the  public  notices  and  orders 
collected  by  the  agent  cashier  of  the 
Bureau  of  Reclamation.  The  water- 
right  application  will  be  retained  by  the 
official  in  charge  until  entry  is  made,  or 
if  entry  is  not  perfected  by  the  applicant 
within  30  days  the  application  Shall  be 
endorsed  “rejected,”  with  the  date  there¬ 
of,  and  the  amount  collected  returned  to 
the  applicant,  except  in  case  water  shall 
have  been  furnished  such  applicant  un¬ 
der  the  application,  in  which  case  only 
the  amount  collected  on  account  of  the 
construction  or  building  and  betterment 
charges  will  be  returned.  The  amount 
collected  for  operation  and  maintenance 
will  be  retained  by  the  agent  cashier  as 
payment  to  the  United  States  for  the 
service  rendered  in  furnishing  water.  If 
entry  is  made  the  entryman  will  be  re¬ 
quired  to  exhibit  to  the  official  in  charge 
his  land-office  receipt.  The  official  in 
charge  will  endorse  on  the  water-right 
application  the  number,  date,  and  land- 
office  serial  number  of  the  entry  and  take 
the  action  indicated  in  §  230.75. 

§  230.75  Action  on  Form  A  water-right 
application,  where  entry  has  been  al¬ 
lowed.  All  applications  on  Form  A  must 
be  filed  in  the  project  office  of  the  United 
States  Bureau  of  Reclamation  in  person 
or  by  mail,  accompanied  by  two  complete 
copies  and  the  amount  due  thereon  as 
shown  by  the  public  notices  and  orders. 
The  official  in  charge  of  the  project  will 
carefully  examine  the  original  applica¬ 
tion,  and  if  regularly  and  properly  made 
out  accept  the  same  and  endorse  thereon 
his  acceptance.  He  will  see  that  the 
copies  correspond  with  the  original  and 
that  the  entry  number,  date,  etc.,  are 
properly  given,  and  will  immediately 
transmit  one  copy  to  the  Commissioner, 
Bureau  of  Reclamation,  and  give  the  sec¬ 
ond  copy  to  the  applicant,  with  the  agent 
cashier’s  receipt  for  the  amount  col¬ 
lected.  The  original  application  will  be 
retained  in  the  project  office  of  the  Bu¬ 
reau  of  Reclamation. 

§  230.76  When  Form  B  water-right 
application  must  be  filed.  Upon  the  is¬ 
suance  of  the  public  notice  private  land- 
owners  and  entrymen  whose  entries  were 
made  prior  to  withdrawal  may,  in  like 
manner,  apply  to  the  project  office  of  the 
United  States  Bureau  of  Reclamation,  on 
Form  B  for  water  rights  for  tracts  not 
containing  more  than  160  acres  of  irriga¬ 
ble  land,  according  to  the  approved  plats, 
unless  a  smaller  limit  has  been  fixed  as 
to  lands  in  private  ownership  by  an  au¬ 
thorized  officer. 
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RULES  AND  REGULATIONS 


5  230.77  Showing  as  to  residence  re¬ 
quired  for  Form  B  applicants.  Each 
application  on  Form  B  must  contain  a 
statement  as  to  the  distance  of  the 
applicant's  resident  from  the  land  for 
which  a  water  right  is  desired. 

§  230.78  Form  B;  applicants  not  re¬ 
siding  within  distance  fixed  for  project. 
If  a  greater  distance  than  that  fixed  for 
the  project  is  shown  in  any  application, 
the  case  should  be  reported  to  the  Com¬ 
missioner  of  the  Bureau  of  Reclamation, 
for  special  consideration  upon  the  facts 
shown.  If  the  applicant  is  an  actual 
bona  fide  resident  on  the  land  for  which 
water-right  application  is  made,  the 
clause  in  parentheses  of  Form  B,  regard¬ 
ing  residence  elsewhere,  must  be  stricken 
out. 

5  230.79  Form  B  applicant  required  to 
state  nature  of  interest.  The  applicant 
on  Form  B  must  state  accurately  the 
nature  of  his  interest  in  the  land.  If 
this  interest  is  such  that  it  cannot  be 
perfected  into  a  fee  simple  title  at  or 
before  the  time  when  the  last  annual  in¬ 
stallment  for  water  right  is  due,  the  ap¬ 
plication  must  be  rejected. 

§  230.80  Execution  of  Form  B  applica¬ 
tion.  Form  B,  used  by  owners  of  private 
land  and  entrymen  whose  entries  were 
made  prior  to  the  withdrawal  of  the  land 
within  reclamation  projects  for  entering 
into  contracts  with  the  United  States  for 
the  purchase  of  a  water  right,  must  be 
signed,  sealed,  and  acknowledged  before 
a  duly  authorized  officer  in  the  manner 
provided  by  local  law.  A  space  is  pro¬ 
vided  on  the  blank  for  evidence  of  the 
acknowledgment,  which  should  be  in 
exact  conformity  to  that  prescribed  for 
mortgages  by  the  law  of  the  State  in 
which  the  lands  covered  by  the  contract 
lie.  When  so  executed  the  original  must 
be  filed  in  the  project  office  of  the  Bureau 
of  Reclamation  either  in  person  or  by 
mail,  together  with  four  complete  copies, 
and  must  be  accompanied  by  the  amount 
of  the  charges  for  recording  the  same  in 
the  county  records.  The  application 
must  cover  all  the  irrigable  land  of  the 
applicant  in  the  project.  (See  §  230.65.) 
If  the  applicant  owns  more  than  the 
limit  of  irrigable  area  fixed  for  land  in 
private  ownership,  he  must  make  dis¬ 
position  of  all  the  irrigable  lands  not 
covered  by  his  application,  as -indicated 
in  §  230.65,  before  the  application  is  ac¬ 
cepted.  If  the  application  is  (a)  regular 
and  sufficient  in  all  respects;  (b)  bears 
the  certificate  of  the  secretary  of  the 
local  water  users’  association  in  cases 
where  such  certificate  is  required;  (c) 
is  accompanied  by  the  proper  payments 
required  by  the  provisions  of  the  public 
notices  and  orders  issued  in  connection 
with  the  project  and  the  recording  fees; 
the  official  in  charge  of  the  project  will 
accept  the  same  by  filling  out  the  blank 
provided  and  attaching  his  signature  and 
seal  and  placing  a  scroll  around  the  word 
“Seal,”  whereupon  the  water-right  ap¬ 
plication  becomes  a  water-right  contract. 

§  230.81  Recordation  of  contract.  As 
stated  in  the  instructions  for  the  execu¬ 
tion  of  the  blank,  the  contract  must  be 
duly  recorded  in  the  records  of  the 
county  in  which  the  lands  are  situated, 
and,  therefore,  immediately  upon  execu¬ 


tion  of  the  contract  the  original  will  be 
transmitted  by  the  official  in  charge  of 
the  project  to  the  proper  county  officer 
to  be  recorded. 

§  230.82  Action  after  recordation  of 
contract.  Upon  return  of  the  original 
contract  to  the  official  in  charge  of  the 
project,  bearing  certificate  at  the  bottom 
of  the  last  page  executed  by  the  record¬ 
ing  officer,  showing  the  recordation  of  the 
instrument,  the  said  official  in  charge 
will  fill  out  the  same  blank  on  the  three 
copies  held  in  his  office,  signing  the  name 
of  the  recording  officer  with  the  word 
“signed”  in  parentheses  preceding  such 
name.  The  original  will  be  sent  to  the 
General  Accounting  Office,  Audit  Divi¬ 
sion;  one  copy  will  be  forwarded  to  the 
Commissioner.  Bureau  of  Reclamation, 
one  copy  to  the  applicant,  and  the  re¬ 
maining  copy  will  be  retained  by  the  offi¬ 
cial  in  charge. 

§  230.83  Assignment  of  credits.  When 
application  is  filed  by  an  assignee  of  an 
entryman  under  the  Reclamation  Act, 
and  the  assignee  proposes  to  claim  credit 
for  any  payment  made  by  the  assignor, 
the  prior  applicant  should  execute  the 
following  form  at  the  bottom  of  the  last 
page,  either  written  in  ink  or  typewrit¬ 
ten: 

I, _ _  for  value  received,  hereby 

sell  and  assign  to _ all  my  right, 

title,  and  interest  in  and  to  any  credits  here¬ 
tofore  paid  on  water-right  application  No. 

_ for  the  above-described  land,  together 

with  all  interests  possessed  by  me  under 
said  application. 

_ _  Assignor. 

_ _  Witness. 

§  230.84  Action  on  cases  bearing  as¬ 
signment.  Action  on  cases  bearing  such 
assignment  will  be  the  same  as  on  other 
cases,  except  that  the  assignment  must 
be  permissible  under  the  provisions  of 
existing  public  notices  and  departmental 
regulations  and  orders. 

WATER-RIGHT  CHARGES 

§  230.85  Fixing  of -acreage  in  an  entry 
and  water  charges.  An  authorized  offi¬ 
cer  will  at  the  proper  time,  as  pro¬ 
vided  in  section  4  of  the  act  of  June  17, 
1902  (32  Stat.  389;  43  U.  S.  C.  419),  fix 
and  announce  the  area  of  lands  which 
may  be  embraced  in  any  entry  thereafter 
made  or  which  may  be  retained  in  any 
entry  theretofore  made  under  the  recla¬ 
mation  law  and  the  charges  which  shall 
be  made  per  acre  for  the  irrigable  lands 
embraced  in  such  entries  and  lands  in 
private  ownership,  for  the  building  of 
the  wrorks,  and  for  operation  and  main¬ 
tenance  and  prescribe  the  number  and 
amount  and  the  dates  of  payment  of  the 
annual  installments  thereof. 

§  230.86  Public  notices  which  may  be 
withdrawn.  Under  the  act  of  February 
13,  1911  (36  Stat.  902;  43  U.  S.  C.  468), 
the  Secretary  is  authorized  in  his  dis¬ 
cretion  to  withdraw  any  public  notice 
issued  prior  to  the  passage  of  that  act. 

§  230.87  When  water-right  payments 
are  forfeited.  If  an  entry  subject  to  the 
reclamation  law  is  canceled  or  relin¬ 
quished,  the  payment  for  water-right 
charges  already  made  and  not  assigned 
in  writing  to  a  prospective  or  succeeding 
entryman  under  the  provisions  of 


§  230.94,  Is  forfeited.  All  water-right 
charges  which  remain  unpaid  are  can¬ 
celed  by  the  relinquishment  or  cancella¬ 
tion  of  the  entry,  except  as  provided  by 
the  specific  provisions  of  public  notices 
applicable  to  particular  projects. 

Cross  Reference:  For  general  regulations 
concerning  cancellations,  relinquishments, 
and  reinstatements,  see  Part  105  of  this 
chapter. 

§  230.88  Irrigable  area  increased; 
supplemental  agreement.  In  cases  where 
water-right  application  has  been  made 
and  the  irrigable  area  is  subsequently  as¬ 
certained  to  be  greater  than  that  stated 
therein,  action  should  be  taken  as  fol¬ 
lows: 

(a)  For  land  covered  by  water-right 
application  reserving  a  lien  to  the  United 
States,  the  water  users  should  execute  a 
supplemental  contract  and  the  same  shall 
be  recorded  in  the  county  records  at  the 
expense  of  the  United  States. 

(b)  For  land  covered  by  water-right 
application  not  reserving  a  lien  to  the 
United  States,  the  water  user  should  exe¬ 
cute  application  on  the  form  of  water- 
right  application  in  current  use,  and  the 
same  shall  be  recorded  in  the  county 
records  at  the  expense  of  the  United 
States. 

§  230.89  Where  water-right  pay¬ 
ments  may  be  credited  to  subsequent 
entry.  Any  person  who  applies  to  enter 
the  same  land  at  the  time  of  relinquish¬ 
ment  and  at  the  same  time  files  an  as¬ 
signment  in  writing  of  the  charges  there¬ 
tofore  paid  will  be  allowed  credit  therefor. 
If  the  application  to  enter  is  made  at  a 
later  date  or  is  not  accompanied  by  a 
written  assignment  of  credits,  the  appli¬ 
cant  must  pay  the  water-right  charges 
as  if  the  land  had  never  been  previously 
entered. 

§  230.90  Sale  of  land  in  private  own¬ 
ership;  water-right  application.  In  case 
of  the  sale  of  all  or  any  part  of  the  ir¬ 
rigable  area  of  a  tract  of  land  in  private 
ownership  covered  by  a  water-right  ap¬ 
plication  which  is  not  recorded  in  the 
county  records,  the  vendor  will  be  re¬ 
quired  to  have  his  transferee  make  new 
water-right  application  for  the  land 
transferred.  Upon  acceptance  of  such 
new  water-right  application  the  transfer 
will  be  duly  noted,  and,  in  case  of  trans¬ 
fer  of  part  the  water-right  charges  un¬ 
der  the  original  application  of  the  vendor, 
will  be  adjusted  to  the  respective  tracts. 
If  the  vendor’s  water-right  application 
has  been  recorded  on  the  county  records, 
the  vendee  will  not  be  required  to  make 
new  water-right  application. 

§  230.91  Tender  of  part  payment 
Where  payment  is  tendered  for  a  part 
only  of  either  an  annual  installment  of 
water-right  construction  or  building 
charges  or  an  annual  operation  and 
maintenance  charge,  the  same  may  be 
accepted  if  the  insufficient  tender  is,  in 
the  opinion  of  the  official  in  charge  of 
the  project,  caused  by  misunderstand¬ 
ing  as  to  the  amount  due  and  approxi¬ 
mates  the  same. 

§  230.92  Action  where  insufficient 
payment  is  tendered.  In  all  cases  of  in¬ 
sufficient  payment  accepted  in  accord¬ 
ance  with  the  provisions  of  the  forego- 
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ing  section,  receipts  must  issue  for  the 
amount  paid  and  the  water  user  shall  be 
immediately  notified  by  registered  letter 
that  the  payment  is  insufficient  and  al¬ 
lowed  a  period  of  30  days  to  make  pay¬ 
ment  of  the  balance  due  to  complete  the 
charge  on  which  a  part  payment  has  been 
made.  If  the  balance  of  either  such  in¬ 
stallments  is  paid  within  this  period,  ad¬ 
ditional  receipt  must  issue  therefor,  but 
if  either  or  both  installments  remain  un¬ 
paid  for  30  days,  report  shall  be  made  to 
the  Commissioner  of  the  Bureau  of  Rec¬ 
lamation.  In  all  other  cases  where  in¬ 
sufficient  tenders  are  made  they  shall  be 
rejected  with  notice  to  the  water  user  of 
the  reason  for  the  rejection. 

5  230.93  Receipt  for  full  payment. 
When  full  payment  is  tendered  and,  upon 
examination,  is  found  to  be  correct,  the 
agent  cashier  will  issue  receipt  therefor. 

5  230.94  Assignment  of  money  cred¬ 
its.  A  person  who  has  entered  lands 
under  the  reclamation  law.  and  against 
whose  entry  there  is  no  pending  charge 
of  noncompliance  with  the  law  or  regula¬ 
tions.  or  whose  entry  is  not  subject  to 
cancellation  under  this  act.  may  relin¬ 
quish  his  entry  to  the  United  States  and 
in  writing  assign  to  a  prospective  or  suc¬ 
ceeding  entryman  any  credit  he  may  have 
for  payments  already  made  under  this 
act  on  account  of  said  entry,  and  the 
party  taking  such  assignment  may,  upon 
making  proper  entry  of  the  land  at  the 
time  of  the  filing  of  the  relinquishment,  . 
if  subject  to  entry,  receive  full  credit  for 
all  payments  thus  assigned  to  him,  but 
must  otherwise  comply  in  every  respect 
with  the  homestead  law  and  the  reclama¬ 
tion  law.  Under  this  section  credit  may 
be  allowed  in  cases  of  assignment  where 
the  water-right  application  has  been 
made  under  the  Reclamation  Extension 
Act;  and  also,  in  case  of  new  entry  under 
the  act  of  March  4.  1915  (38  Stat.  1215; 
43  U.  S.  C.  447).  (See  departmental  in¬ 
structions,  Dec.  20,  1915,  44  L.  D.  544.) 

5  230.95  Water-right  charges  on 
transfer  of  privately  owned  lands;  deliv¬ 
ery  of  water.  The  transfer  of  lands  in 
private  ownership  covered  by  water-right 
contract  before  cancellation  of  the  con¬ 
tract  carries  with  it  the  burden  of  water- 
right  charges  and  credit  for  the  pay¬ 
ments  made  by  the  prior  owner.  (See 
departmental  decision,  Mar.  20,  1911,  in 
the  case  of  Fleming  McLean  and  Thomas 
Dolf,  39  L.  D.  580.)  After  any  such 
transfer,  water  will  continue  to  be  de¬ 
livered  for  the  entire  irrigable  area  of 
the  tract  transferred  and  tract  retained, 
at  the  same  place  or  places  as  delivery 
was  theretofore  made,  and  no  change 
will  be  made  in  the  place  of  delivery  ex¬ 
cept  upon  compliance  with  the  provisions 
of  55  230.98  and  230.99,  regarding  the 
additional  expense  for  laterals,  division 
boxes,  surveys,  or  for  other  purposes,  and 
for  providing  rights  of  way  for  irrigation 
or  drainage  ditches  across  the  portions 
transferred  or  retained. 

Cross  Reference:  For  rlghts-of-way  for 
irrigation  drainage  ditches,  see  Part  244  of 
this  chapter. 

NOTICE  OF  INSTALLMENTS  DUE 

5  230.96  When  one  or  more  than  one 
installment  is  due.  At  least  30  days 
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prior  to  the  date  on  which  any  install¬ 
ment  of  the  construction  or  building 
charge  becomes  payable,  under  the  terms 
of  any  public  notice  or  order,  by  any 
water-right  applicant  under  a  project,  a 
notice  will  be  mailed  to  each  such  water 
user  at  his  last  known  post-office  address 
as  shown  on  the  Bureau  of  Reclamation 
project  records,  which  notice  will  state 
the  amount  of  construction  or  building 
charge  due  at  the  date  of  the  notice  and 
the  amount  to  become  due  when  the  next 
succeeding  installment  of  the  construc¬ 
tion  or  building  charge  is  due.  Water- 
right  applications  and  homestead  entries 
under  the  reclamation  law  are  subject 
to  cancellation  for  failure  to  pay  con¬ 
struction  or  building  charges  more  than 
1  year  in  arrears.  When  other  efforts 
to  collect  delinquent  charges  have  failed, 
formal  notice  of  delinquency  on  the 
prescribed  form  shall  be  mailed  to  the 
water-right  applicant.  Such  notice  shall 
be  sent  by  registered  mail  to  the  appli¬ 
cant  at  his  last  known  address,  as  above 
indicated,  which  notice  will  state  the 
amount  of  reclamation  charges  then  due, 
and  that  unless,  on  or  before  the  thirtieth 
day  following  that  on  which  the  notice 
is  received,  payment  be  made  of  the 
amount  due  in  excess  of  one  full  install¬ 
ment  the  following  action  will  be  taken: 
(a)  In  case  of  a  reclamation  homestead 
entryman,  that  the  entry  and  the  accom¬ 
panying  water-right  application  will  be 
canceled  without  further  notice,  or  (b) 
in  cases  other  than  those  of  reclamation 
homestead  entrymen  the  case  will  be  re¬ 
ported  to  an  authorized  officer  of  the 
Department  of  the  Interior  with  recom¬ 
mendation  for  appropriate  action  by 
suit  to  recover  the  amount  due,  and 
also,  if  such  action  is  deemed  advisable, 
for  the  cancellation  of  the  water- 
right  application.  The  Rules  of  Prac¬ 
tice,  Part  221  of  this  chapter,  so  far 
as  they  are  not  in  conformity  herewith 
are  hereby  modified.  The  registry  return 
receipts  of  each  such  notice  will  be  pre¬ 
served  and  promptly  after  the  expira¬ 
tion  of  the  time  allowed  in  the  notice 
to  make  payment  will  be  forwarded  to 
the  Commissioner  of  the  Bureau  of 
Reclamation,  with  copy  of  notice  sent  in 
each  case  of  delinquency  and  with  report 
and  recommendation  relative  to  cancel¬ 
lation  or  other  action  to  be  taken  against 
the  delinquent.  In  case  such  a  notice 
is  returned  unclaimed  by  the  addressee 
such  unclaimed  notice  should  accom¬ 
pany  the  other  papers.  In  case  the  reg¬ 
istry  return  receipt  is  not  received,  or, 
being  received,  has  been  lost,  a  new 
notice  must  be  sent.  The  Commissioner 
of  the  Bureau  of  Reclamation  will  take 
appropriate  action  in  each  case.  If  the 
entry  is  subject  to  cancellation  he  will 
forward  appropriate  statement  to  the 
authorized  officer  of  the  Bureau  of  Land 
Management  with  evidence  of  service. 
The  bills  for  operation  and  maintenance 
will  be  similarly  rendered  and  will  be 
handled  in  the  same  manner. 

CREDIT  FOR  PAYMENTS  ON  PARTIAL 
R  ELINQUISHMENT 

§  230.97  Relinquishment  of  part  of 
farm  unit;  water-right  charges.  A 
homestead  entryman  subject  to  the  rec¬ 
lamation  law  may  relinquish  part  of  his 
farm  unit  if  in  the  judgment  of  an 


authorized  officer  it  would  not  jeopar¬ 
dize  the  interests  of  the  United 
States  in  the  collection  of  the  charges 
against  the  part  proposed  for  relinquish¬ 
ment  or  otherwise.  The  portions  of  the 
payments  theretofore  made  by  him  on 
account  of  the  construction  or  building 
charge  applicable  to  the  relinquished 
area  will  be  credited  as  follows:  First, 
upon  the  portion  of  the  charges  for  op¬ 
eration  and  maintenance  then  due 
against  the  relinquished  area,  and  sec¬ 
ond,  any  remainder  will  be  credited  upon 
the  construction  or  building  charge 
against  the  area  retained.  In  no  case 
will  payments  theretofore  made  on  ac¬ 
count  of  operation  and  maintenance 
charges  be  so  credited.  The  entryman 
desiring  to  make  such  relinquishment 
shall  submit  to  the  official  in  charge  of 
the  project  his  application  therefor. 
The  said  official  in  charge  will  transmit 
such  application  with  his  recommenda¬ 
tion  through  proper  channels  to  the 
Commissioner  of  the  Bureau  of  Recla¬ 
mation  for  approval  of  the  amendment 
of  the  farm-unit  plat. 

5  230.98  Partial  relinquishment 
where  entry  is  not  subject  to  reclama¬ 
tion  law .  Where  an  entryman,  whose 
entry  is  not  subject  to  the  reclamation 
law,  relinquishes  part  of  the  land  in¬ 
cluded  in  his  entry,  appropriate  notation 
will  be  made  on  his  water-right  applica¬ 
tion  showing  such  relinquishment,  and 
his  charges  thereafter  due  will  be  re¬ 
duced  accordingly  upon  presenting  to 
the  project  official  in  charge  certificate 
of  the  district  land  office  showing  the 
lands  relinquished  and  the  lands  remain¬ 
ing  in  his  entry.  If  entry  is  made  for 
the  relinquished  portion  at  the  time  of 
filing  the  relinquishment  the  new  entry- 
man  will  receive  credit  for  payments 
made  thereon  if  assignment  in  writing 
is  filed,  as  provided  in  §§  230.83  to 
230.92.  No  credit  will  be  allowed  if 
the  new  entry  is  not  filed  at  the  time 
of  relinquishment.  , 

§  230.99  Transfer  of  credits  when 
additional  expense  is  involved.  No  au¬ 
thorization  for  allowance  of  credits  as 
hereinabove  provided  will  be  made  which 
will,  in  the  judgment  of  an  authorized 
officer  of  the  Department  of  the  In¬ 
terior,  impose  any  additional  ex¬ 
pense  whatever  upon  the  United  States 
for  the  construction  of  laterals  and  divi¬ 
sion  boxes,  or  for  the  making  of  surveys 
or  for  other  purposes.  Where  such  re¬ 
linquishment  would  involve  additional 
expenses  on  the  part  of  the  United  States 
in  order  to  irrigate  either  the  retained  or 
the  relinquished  portion  of  the  farm  unit 
the  applicant  may  deposit  from  time  to 
time,  in  advance,  as  required  by  the  proj¬ 
ect  official  in  charge,  payment  of  the  esti¬ 
mated  amount  necessary  to  provide  for 
the  proper  irrigation  of  either  portion  of 
the  farm  unit,  and,  in  such  case,  if  the 
application  is  not  otherwise  objection¬ 
able,  the  same  will  be  allowed.  1 

§  230.100  Conditions  governing  partial 
relinquishments.  Every  partial  relin¬ 
quishment  shall  be  subject  to  the  follow¬ 
ing  conditions:  (a)  That  the  relinquish¬ 
ing  entryman  and  his  successors  in  title 
shall  permit  the  entryman  then  or  there¬ 
after  entering  the  relinquished  part  to 
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use  the  Irrigating  and  drainage  ditches 
and  other  irrigation  works  existing  on 
the  retained  part  at  the  time  of  relin¬ 
quishment,  w’henever  in  the  opinion  of 
the  project  official  in  charge  such  use  is 
reasonably  necessary  for  the  irrigation 
and  drainage  of  the  relinquished  part: 
and  the  entryman  then  or  thereafter 
making  entry  of  the  relinquished  part 
shall  have  right-of-way  over  the  re¬ 
tained  portion  for  the  necessary  opera¬ 
tion  and  maintenance  of  such  ditches, 
drains,  and  irrigation  works;  (b)  that  the 
entryman  then  or  thereafter  entering  the 
relinquished  part  shall  have  a  right-of- 
way  over  the  retained  part  for  the  con¬ 
struction,  operation,  and  maintenance  of 
such  additional  ditches,  drains,  and  other 
irrigation  w’orks  as  the  said  official  in 
charge  may  from  time  to  time  consider 
reasonably  necessary  or  proper  to  be  con¬ 
structed  upon  or  through  the  retained 
part  for  the  irrigation  and  drainage  of 
the  linquished  part. 

DESERT-LAND  ENTRIES  WITHIN  A 
RECLAMATION  PROJECT 

§  230.101  Conditions  excusing  entry - 
men  from  compliance  with  the  desert- 
land  laws.  By  section  5  of  the  act  of  June 
27,  1906  <34  Stat.  520;  43  U.  S.  C.  448),  it 
is  provided  that  any  desert-land  entry- 
man  who  has  been  or  may  be  directly  or 
indirectly  hindered  or  prevented  from 
making  improvements  on  or  from  re¬ 
claiming  the  lands  embraced  in  his  entry, 
by  reason  of  the  fact  that  such  lands 
have  been  embraced  within  the  exterior 
limits  of  any  withdrawal  under  the  Rec¬ 
lamation  Act  of  June  17,  1902  (32  Stat. 
388;  43  U.  S.  C.  372  et  seq.)  will  be  ex¬ 
cused  during  the  continuance  of  such 
hindrance  from  complying  with  the  pro¬ 
visions  of  the  desert-land  laws. 

5  230.102  Persons  excused  from  com¬ 
pliance  with  the  desert-land  laws.  Sec¬ 
tion  5  of  the  act  of  June  27,  1906,  applies 
only  to  persons  who  have  been,  directly 
or  indirectly,  delayed  or  prevented,  by 
the  creation  of  any  reclamation  project, 
or  by  any  withdrawal  of  public  lands 
under  the  reclamation  law,  from  improv¬ 
ing  or  reclaiming  the  lands  covered  by 
their  entries. 

§  230.103  Statement  required  to  war¬ 
rant  excuse.  No  entryman  will  be  ex¬ 
cused  under  this  act  from  a  compliance 
with  all  of  the  requirements  of  the  desert- 
land  law  until  he  has  filed  in  the  land 
office  for  the  district  in  which  his  lands 
are  situated  a  statement  showing  in  de¬ 
tail  all  of  the  facts  upon  which  he  claims 
the  right  to  be  excused.  This  statement 
must  show  when  the  hindrance  began, 
the  nature,  character,  and  extent  of  the 
same,  and  it  must  be  corroborated  by  two 
disinterested  persons,  who  can  testify 
from  their  own  personal  knowledge. 

5  230.104  Extension  of  time  for  annual 
proof.  Inasmuch  as  entrymen  are  al¬ 
lowed  1  year  after  entry  in  which  to  sub¬ 
mit  the  first  annual  proof  of  expenditures 
for  the  purpose  of  improving  and  re¬ 
claiming  the  land  entered  by  them,  the 
privileges  of  the  act  of  June  27,  1906,  are 
not  necessary  in  connection  with  annual 
proofs  until  the  expiration  of  the  years 
in  which  such  proofs  are  due.  There¬ 
fore,  if  at  the  time  that  annual  proof  is 
due  it  can  not  be  made,  on  account  of 


hindrance  or  delay  occasioned  by  a  with¬ 
drawal  of  the  land  for  the  purpose  indi¬ 
cated  in  the  act,  the  applicant  will  file  his 
statement  explaining  the  delay.  As  a 
rule,  however,  annual  proofs  may  be 
made,  notwithstanding  the  withdrawal 
of  the  land,  because  expenditures  for 
various  kinds  of  improvements  are 
allowed  as  satisfactory  annual  proofs. 
Therefore  an  extension  of  time  for  mak¬ 
ing  annual  proof  will  not  be  granted 
unless  it  is  made  clearly  to  appear  that 
the  entryman  has  been  delayed  or  pre¬ 
vented  by  the  withdrawal  from  making 
the  required  improvements:  and,  unless 
he  has  been  so  hindered  or  prevented 
from  making  the  required  improvements, 
no  application  for  extension  of  time  for 
making  final  proof  will  be  granted  until 
after  all  the  yearly  proofs  have  been 
made. 

§  230.105  When  application  for  exten¬ 
sion  of  time  should  be  filed.  An  entry- 
man  will  not  need  to  invoke  the  privileges 
of  the  act  of  June  27,  1906,  in  connection 
with  final  proof  until  such  final  proof  is 
due,  and  if  at  that  time  he  is  unable  to 
make  the  final  proof  of  reclamation  and 
cultivation,  as  required  by  law,  and  such 
inability  is  due,  directly  or  indirectly,  to 
the  withdrawal  of  the  land  on  account  of 
a  reclamation  project,  the  statement  ex¬ 
plaining  the  hindrance  and  delay  should 
be  filed  in  order  that  the  entryman  may 
be  excused  for  such  failure. 

5  230.106  Time  extended  to  make 
final  proof.  When  the  time  for  submit¬ 
ting  final  proof  has  arrived  and  the  en¬ 
tryman  is  unable,  by  reason  of  the  with¬ 
drawal  of  the  land,  to  make  such  prdof, 
upon  proper  showing,  he  will  be  excused 
and  the  time  during  which  it  is  shown 
that  he  has  been  hindered  or  delayed  on 
account  of  the  withdrawal  of  the  land 
will  not  be  computed  in  determining  the 
time  within  which  final  proof  must  be 
made. 

§  230.107  Beginning  of  period  for 
compliance  with  the  law.  If,  after  in¬ 
vestigation  the  irrigation  project  has 
been  or  may  be  abandoned  by  the  Gov¬ 
ernment,  the  time  for  compliance  with 
the  law  by  the  entryman  shall  begin  to 
run  from  the  date  of  notice  of  such 
abandonment  of  the  project  and  of  the 
restoration  to  the  public  domain  of  the 
lands  which  had  been  withdrawn  in  con¬ 
nection  with  the  project.  If,  however, 
the  reclamation  project  is  carried  to 
completion  by  the  Government  and  a 
water  supply  has  been  made  available  for 
the  land  embraced  in  such  desert-land 
entry,  the  entryman  must,  if  he  depends 
on  the  Governments  project  for  his 
water  supply,  comply  with  all  provisions 
of  the  reclamation  law,  and  must  under 
the  act  of  June  6,  1930  (46  Stat.  502;  43 
U.  S.  C.  448) ,  relinquish  or  assign  in  not 
less  than  2  years  after  notice  all  the  land 
embraced  in  his  entry  in  excess  of  one 
farm  unit,  and  upon  making  final  proof 
and  complying  with  the  regulations  of 
the  Department  applicable  to  the  re¬ 
mainder  of  the  irrigable  land  of  the  proj¬ 
ect  and  with  the  terms  of  payment  pre¬ 
scribed  in  the  reclamation  law,  he  shall 
be  entitled  to  patent  as  to  such  retained 
farm  unit,  and  final  water-right  certifi¬ 
cate  containing  lien  as  provided  for  by 


the  act  of  August  9,  1912  (37  Stat.  265; 
43  U.  S.  C.  541-546),  act  of  August  26, 
1912  (37  Stat.  610;  43  U.  S.  C.  547),  and 
the  act  of  February  15,  1917  (39  Stat. 
920;  43  U.  S.  C.  541),  or  to  patent  with¬ 
out  a  lien  if  provision  therefor  shall  have 
been  made  as  provided  for  by  the  act  of 
May  15,  1922  (42  Stat.  541;  43  U.  S.  C. 
511-513). 

5  230.103  Assignment  of  desert-land 
entries  in  whole  or  in  part.  Under  the 
act  of  July  24,  1912  (37  Stat.  200;  43 
U.  S.  C.  449),  desert-land  entries  cover¬ 
ing  lands  within  the  exterior  limits  of  a 
Government  reclamation  project  may  be 
assigned  in  whole  or  in  part,  even  though 
water-right  application  has  been  filed  for 
the  land  in  connection  with  the  Gov¬ 
ernment  reclamation  project,  or  appli¬ 
cation  for  an  extension  of  time  in  which 
to  submit  proof  on  the  entry  has  been 
submitted,  under  the  act  of  June  27,  1906 
(34  Stat.  520;  43  U.  S.  C.  448),  as 
amended  by  the  act  of  June  6,  1930  <46 
Stat.  502;  43  U.  S.  C.  448),  requiring  re¬ 
duction  of  the  area  of  the  entry  to  one 
farm  unit. 

§  230.109  Amendment  of  farm -unit 
plat  after  partial  assignment.  Where  it  is 
desired  to  assign  part  of  a  desert-land  en¬ 
try  which  has  been  designated  as  a  farm 
unit,  application  for  the  amendment  of 
the  farm-unit  plat  should  be  filed  with 
the  official  in  charge  of  the  project,  as  in 
the  case  of  assignments  of  homestead  en¬ 
tries.  (See  §§  230.31  to  230.33.)  The 
same  disposition  of  amendatory  diagrams 
will  be  made  and  the  same  procedure  fol¬ 
lowed  as  provided  for  assignments  of 
homestead  entries. 

5  230.110  Desert-land  entryman  nicy 
proceed  independently  of  Government  ir¬ 
rigation.  Special  attention  is  called  to 
the  fact  that  nothing  contained  in  the 
act  of  June  27,  1906  (34  Stat.  520;  43 
U.  S.  C.  448) ,  shall  be  construed  to  mean 
that  a  desert-land  entryman  who  owns 
a  water  right  and  reclaims  the  land  em¬ 
braced  in  his  entry  must  accept  the  con¬ 
ditions  of  the  reclamation  law,  but  he 
may  proceed  independently  of  the  Gov¬ 
ernment’s  plan  of  irrigation  and  acquire 
title  to  the  land  embraced  in  his  desert- 
land  entry  by  means  of  his  own  system  of 
irrigation. 

§  230.111  Disposal  of  lands  in  excess 
of  160  acres.  Desert-land  entrymen 
within  exterior  boundaries  of  a  reclama¬ 
tion  project  who  expect  to  secure  water 
from  the  Government  must  relinquish  or 
assign  all  of  the  lands  embraced  in  their 
entries  in  excess  of  one  farm  unit  in  not 
less  than  2  years  after  notice  through  the 
land  office,  must  reclaim  one-half  of  the 
irrigable  area  covered  by  their  water 
right  in  the  same  manner  as  private 
owners  of  land  irrigated  under  a  reclama¬ 
tion  project,  and  also  comply  with  the 
regulations  of  the  Department  applicable 
to  the  remainder  of  the  irrigable  land 
of  the  project. 

TOWN-SITE  SUBDIVISIONS 

Cross  References:  For  town  sites,  Alaska, 
see  Part  80  of  this  chapter.  For  town  sites, 
in  general,  see  Part  255  of  this  chapter. 

§  230.112  Water-right  application  lor 
private  land  used  for  town-site  purposes. 
Where  water-right  application  has  been 
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made  and  accepted  for  land  in  private 
ownership,  no  new  water-right  applica¬ 
tion  by  any  purchaser  of  part  of  the  ir¬ 
rigable  area  of  such  private  land  will  be 
accepted  for  land  so  purchased,  if  the 
same  is  subdivided  into  lots  of  such  form 
and  area  as  to  indicate  a  use  thereof  for 
town  site  rather  than  for  agriculutral  or 
horticultural  purposes.  In  such  case  no 
notation  shall  be  made  of  such  transfer 
on  the  original  water-right  application, 
but  water  will  be  furnished  such  land  on 
the  original  application,  and  the  water- 
right  charges  collected  thereunder  as  if 
no  such  sale  or  sales  had  been  made. 

Cross  Reference:  For  water-right  charges, 
see  §§  230.41,  230.85  to  230.100. 

§  230.113  Water  for  town-site  areas. 
Water  for  land  subdivided  into  such  form 
and  areas  as  to  indicate  a  use  thereof  for 
town  site  rather  than  for  agricultural  or 
horiticultural  purposes  may  be  procured 
for  the  entire  areas  so  subdivided  by  con¬ 
tract  with  the  Bureau  of  Reclamation 
through  the  proper  representatives  of  the 
land  owners,  as  authorized  by  the  Secre¬ 
tary  of  the  Interior  under  the  acts  of 
April  16  and  June  27,  1906  (34  Stat.  116, 
519;  43  U.  S.  C.  561,  563,  568) . 

§  230.114  Adjustment  of  water  rights. 
Where  separate  water-right  applications, 
otherwise  valid,  have  been  accepted  for 
lands  subdivided  into  such  form  and 
areas  as  indicate  a  use  thereof  for  town 
site  rather  than  for  agricultural  and  hor¬ 
ticultural  purposes,  such  water-right  ap¬ 
plications  and  the  corresponding  sub¬ 
scriptions  to  the  stock  of  the  water  users’ 
association  may  be  surrendered  and  can¬ 
celed,  and  water  supplied  to  such  lands 
under  the  provisions  of  the  acts  of  April 
16  and  June  27, 1906,  upon  such  terms  and 
conditions  as  will  return  to  the  “reclama¬ 
tion  fund”  an  amount  not  less  than  the 
charges  due  under  such  water-right  ap¬ 
plications.  Similar  adjustment  by  can¬ 
cellation  and  new  contract  may  be  made 
where  water-right  application  has  been 
accepted  and  the  land  has  been  subse¬ 
quently  subdivided  into  tracts  of  form 
and  area  as  above. 

APPEALS  FROM  ACTIONS  OF  PROJECT  OFFICIAL 
IN  CHARGE 

§  230.115  Where  appeals  may  he 
taken.  Appeal  may  be  taken  from  the 
action  of  the  project  official  in  charge  to 
the  Commissioner  of  the  Bureau  of  Rec¬ 
lamation  and  ultimately  to  the  Secretary 
of  the  Interior. 

§  230.116  When  appeals  may  he  taken. 
All  cases  of  error  or  applications  for  re¬ 
lief  should  be  promptly  called  to  the 
attention  of  the  project  official  in  charge 
by  the  party  affected.  If  the  said  official 
in  charge  decides  to  deny  the  request  or 
application,  he  will  serve  upon  the  party 
aggrieved,  personally  or  by  registered 
mail,  notice  of  his  decision.  The  notice 
will  state  the  facts,  the  reason  for  deny¬ 
ing  the  relief  asked,  and  also  that  the 
party  aggrieved  may  appeal  to  the  Com¬ 
missioner,  Bureau  of  Reclamation,  with¬ 
in  30  days  after  receipt  of  the  notice  by 
filing  with  the  official  in  charge,  addressed 
to  the  Commissioner,  Bureau  of  Recla¬ 
mation,  such  appeal. 

§  230.117  Facts  to  be  shown  in  appeal ; 
action  by  project  official  in  charge.  The 


appeal  may  consist  of  a  written  state¬ 
ment  addressed  to  the  Commissioner, 
Bureau  of  Reclamation,  setting  out 
clearly  and  definitely  the  ground  of  com¬ 
plaint.  The  project  official  in  charge 
will  note  thereon  the  date  of  its  receipt 
in  his  office  and  promptly  forward  the 
same,  with  full  report,  to  the  Commis¬ 
sioner,  Bureau  of  Reclamation,  through 
the  appropriate  regional  director,  who 
will  attach  his  recommendation. 

§  230.118  Review  and  decision  by  the 
Bureau  of  Reclamation.  Upon  receipt  of 
the  papers  in  the  office  of  the  Commis¬ 
sioner  of  the  Bureau  of  Reclamation  the 
matter  will  be  reviewed  and  decision  ren¬ 
dered,  stating  the  reasons  therefor  and 
that  appeal  therefrom  may  be  taken  as 
in  the  next  section  provided.  Notice  and 
copy  of  this  decision  will  be  served  by  the 
project  official  in  charge  upon  the  party 
aggrieved  personally  or  by  registered 
mail  sent  to  the  last-known  address  of 
such  party. 

§  230.119  Appeal  to  Secretary  of  the 
Interior.  The  party  aggrieved  desiring 
to  appeal  from  the  decision  of  the  Com¬ 
missioner  of  the  Bureau  of  Reclamation 
will  file  with  the  project  official  in  charge, 
within  60  days  from  receipt  of  notice  of 
the  Commissioner’s  decision,  written 
statement  of  appeal,  setting  out  the 
grounds  thereof,  addressed  to  the  Secre¬ 
tary  of  the  Interior.  In  case  of  appeal 
from  the  Commissioner’s  ruling,  the 
matter  will  be  submitted  to  the  Secretary 
for  consideration  and  appropriate  action. 

§  230.120  Service  of  notice.  In  case  of 
service  of  notice  of  decision  by  registered 
mail,  such  notice  will  be  mailed  to  the 
last  known  post-office  address  as  shown 
in  the  record,  and  evidence  of  service  will 
consist  of  the  registry  return  card  on 
which  such  letter  was  delivered,  or,  in 
case  of  inability  of  postal  authorities  to 
make  delivery,  of  the  returned  unclaimed 
letter.  When  service  is  personal,  the 
party  making  the  service  will  make  affi¬ 
davit  to  that  fact,  stating  time  and  place 
of  service,  or  secure  written  acknowl¬ 
edgment  of  the  person  served,  and  file 
the  same  with  the  project  official  in 
charge. 

TAXATION  BY  STATES  OF  ENTRIES  UNDER 

RECLAMATION  ACT  OR  ENTRIES  ON  CEDED 

INDIAN  LANDS  WITHIN  INDIAN  IRRIGATION 

PROJECTS,  PRIOR  TO  ISSUANCE  OF  FINAL 

CERTIFICATES 

§  230.121  Entries  subject  to  taxation ; 
tax-title  claimants;  prior  lien  of  United 
States;  extinguishment  of  lien,  (a)  The 
act  of  April  21,  1928  (45  Stat.  439),  as 
amended  by  the  act  of  June  13,  1930  (46 
Stat.  581;  43  U.  S.  C.  455,  455a-455c), 
permits  taxation  by  States  or  political 
subdivisions  thereof,  prior  to  the  issuance 
of  final  certificate,  of  lands  embraced  in 
reclamation  homestead  entries,  and  in 
desert-land  entries  within  irrigation 
projects  constructed  under  the  Reclama¬ 
tion  Act  and  obtaining  a  water  supply 
from  a  reclamation  project,  and  of  home¬ 
stead  entries  on  ceded  Indian  lands 
within  any  Indian  irrigation  project. 

(b)  Homestead  entries  under  the 
Reclamation  Act  and  homestead  entries 
on  ceded  Indian  lands  within  any  Indian 
irrigation  project  are  made  subject  to 


such  taxation  after  the  submission  of 
satisfactory  final  proof  under  the  ordi¬ 
nary  provisions  of  the  homestead  law  and 
upon  the  acceptance  thereof  by  the  man¬ 
ager  of  the  district  land  office,  and 
desert-land  entries  located  within  irri¬ 
gation  projects  constructed  under  the 
Reclamation  Act  and  obtaining  a  water 
supply  from  such  project  at  any  time 
after  water  from  said  project  has  been 
actually  available  for  the  irrigation  of 
the  lands  in  the  entry  for  4  years. 

(c)  Taxes  legally  so  assessed  by  the 
State  or  political  subdivision  thereof 
under  the  acts  of  April  21, 1928,  and  June 
13,  1930,  constitute  a  lien  upon  the  land, 
subject  to  the  prior  lien  of  the  United 
States  for  all  due  and  unpaid  install¬ 
ments  of  the  appraised  purchase  price 
of  the  lands  and  for  all  the  unpaid 
charges  authorized  by  law,  whether  ac¬ 
crued  or  otherwise,  and  such  lien  may  be 
enforced  by  the  State  or  political  subdi¬ 
vision  thereof  by  the  sale  of  the  lands 
under  proceedings  had  as  in  case  of  lands 
held  in  private  ownership. 

(d)  No  tax  assessed  or  levied,  if  any, 
prior  to  April  21,  1928,  by  the  State  or 
political  subdivision  thereof,  is  validated 
by  either  the  act  of  April  21,  1928,  or 
June  13,  1930. 

(e)  In  case  of  the  sale  for  unpaid  taxes 
of  lands  included  in  homestead  entries 
on  ceded  Indian  lands  within  any  Indian 
irrigation  project,  or  of  a  reclamation 
homestead  entry,  or  a  desert-land  entry 
within  an  irrigation  project  constructed 
under  the  Reclamation  Act  and  obtain¬ 
ing  its  water  supply  from  such  a  project, 
the  holder  of  the  tax  deed  or  tax  title 
resulting  from  such  tax  sale  shall  be  en¬ 
titled  to  all  the  rights  and  privileges,  as 
to  such  homestead  entries,  of  an  assignee 
homestead  entryman  on  such  ceded  In¬ 
dian  lands  or  of  an  assignee  under  the 
provisions  of  the  act  of  June  23,  1910 
(36  Stat.  592;  43  U.  S.  C.  441),  and  sec¬ 
tion  2  of  the  act  of  March  28,  1908  (35 
Stat.  52;  43  U.  S.  C.  324),  as  to  desert- 
land  entries,  only  when  application  for 
recognition  as  assignee  has  been  filed  in 
accordance  with  the  governing  regula¬ 
tions  (see  §  230.35  as  to  homestead  en¬ 
tries  and  §  232.15  of  this  chapter  as  to 
desert-lands  entries),  and  also  satisfac¬ 
tory  proof  of  such  tax  title  and  showing 
that  the  period  of  redemption  has  ex¬ 
pired.  After  acceptance  by  the  man¬ 
ager  of  the  land  office  of  such  evidence 
as  satisfactory,  the  name  of  such  as¬ 
signee  shall  be  endorsed  upon  the  rec¬ 
ords  of  the  office  and  such  assignee  shall 
be  entitled  to  the  rights  of  one  holding 
a  complete  and  valid  assignment  under 
said  act  of  June  23,  1910,  or  the  act  of 
March  28,  1908,  and  such  assignee  may 
at  any  time  thereafter  receive  patent 
with  lien  reserved  (in  proper  cases)  un¬ 
der  the  act  of  August  9,  1912  (37  Stat. 
265;  43  U.  S.  C.  541-546),  as  amended 
and  extended,  for  all  unpaid  installments, 
including,  in  proper  cases,  all  sums  due 
or  to  become  due  to  the  United  States 
on  account  of  the  purchase  price  of  the 
land,  upon  submitting  satisfactory  proof 
of  reclamation  required  by  the  act  of 
June  17,  1902  (32  Stat.  388),  and  acts 
amendatory  thereof,  and  in  case  of  des¬ 
ert-land  entries,  the  claimant  upon 
submitting  satisfactory  final  proof  under 
the  act  of  March  3,  1877  (19  Stat.  377; 
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43  U.  S.  C.  321-323'* ,  as  amended  by  the 
acts  of  March  3,  1891  (26  Stat.  1095; 
43  U.  S.  C.  321,  323,  325,  327-329) ,  section 
5  of  June  27,  1906  (34  Stat.  520;  43  U.  S. 
C.  448),  June  6,  1930  (46  Stat.  502;  43 
U.  S.  C.  448),  and  June  13,  1930  (46  Stat. 
581),  and  making  the  payments  required 
by  said  acts,  shall  receive  patent  with 
lien  reserved  in  proper  cases.  The  holder 
of  the  tax  deed  or  tax  title,  applying  for 
recognition  as  assignee,  as  aforesaid, 
must  submit  proper  evidence  of  tax  title. 
As  the  laws  governing  the  sale  of  lands 
for  taxes  are  not  the  same  in  the  several 
States  affected  by  this  act  and  as  in  some 
instances  more  than  one  method  of  con¬ 
ducting  sales  is  permitted,  and  as  the 
period  in  which  redemption  may  be  made 
varies,  it  is  not  thought  advisable  to  for¬ 
mulate  specific  rules  governing  evidence 
or  proof  of  tax  titles.  However,  the  fol¬ 
lowing  general  rules  must  be  observed: 
If  the  tax  title  is  based  on  court  proceed¬ 
ings,  a  copy  of  the  decree  or  order  of 
the  court  under  the  seal  of  the  clerk 
of  the  court  must  be  furnished.  The  cer¬ 
tificate  of  the  clerk  of  the  court  should 
make  specific  reference  to  the  laws  gov¬ 
erning  such  sale  and  show  that  the  pe¬ 
riod  of  redemption  has  expired  without 
redemption  having  been  made,  citing  the 
statute.  If  the  sale  was  made  by  the 
State  or  political  subdivision  thereof  or 
under  other  than  court  proceedings,  the 
certificate  of  the  officer  conducting  such 
sale,  under  the  seal  of  his  office,  must  be 
furnished.  This  certificate  should  show 
that  all  steps  necessary  to  legalize  such 
sale  were  taken,  citing  the  statutes,  and 
should  show  that  the  period  of  redemp¬ 
tion  has  expired  without  redemption  be¬ 
ing  made. 

(f)  In  cases  of  application  for  ex¬ 
change  of  reclamation  homestead  entries 
under  said  act  of  June  17,  1902,  in  whole 
or  in  part  (of  lands  not  sold  at  tax  sale) , 
or  application  to  amend,  where  the  proof 
as  to  residence,  improvements,  and  cul¬ 
tivation  in  support  of  the  base  land  has 
been  accepted  as  satisfactory  (see  sub¬ 
section  M.  of  section  4  of  the  act  of  De¬ 
cember  5,  1924,  43  Stat.  703,  43  U.  S.  C. 
438,  and  section  44  of  the  act  of  May  25, 
1926,  44  Stat.  648,  43  U.  S.  C.  423c,  and 
the  regulations  under  said  act  of  May 
25,  1926,  51  L.  D.  525,  54  L.  D.  193,  Part 
403  of  this  title),  there  must  be  furnished 
in  addition  to  the  usual  evidence  a  cer¬ 
tificate  by  the  proper  State  or  county 
tax  officer  showing  that  there  are  no  un¬ 
paid  taxes  or  tax  sales  charged  against 
the  land  or  tax  deeds  outstanding  and 
that  the  accrued  taxes  for  the  current 
year  have  been  provided  for.  In  this  con¬ 
nection  reference  is  made  of  course  to  as¬ 
sessments  or  taxes,  if  any,  levied  by  the 
State  since  April  21,  1928,  under  said  acts 
of  April  21,  1928,  and  June  13,  1930. 

(g)  Except  in  cases  of  application  to 
exchange,  or  amend,  as  set  forth  in 
paragraph  (f)  of  this  section,  whenever 
relinquishments  of  entries  or  parts  of 
entries  involving  taxable  lands  are  filed 
with  the  manager,  he  will  note  the  same 
upon  his  records  as  in  ordinary  cases, 
and  in  cases  of  the  cancellation,  in  whole 
or  in  part,  of  entries  involving  taxable 
lands,  the  manager  will  note  such  cancel¬ 
lation  upon  his  records  and  promptly 
advise  the  State  or  county  authorities 


thereof  to  the  end  that  the  lands  in¬ 
volved  may  be  formally  relieved  of  taxes, 
liens,  or  tax  titles,  if  any,  levied  or  out¬ 
standing  thereagainst  pursuant  to  said 
act  of  June  13,  1930,  between  June  13, 
1930,  and  the  date  when  the  relinquish¬ 
ment  was  filed  or  cancellation  made. 
Such  notice  should  describe  the  land  in¬ 
volved  and  give  the  name  of  the  entry- 
man  or  claimant  thereof  as  shown  by  the 
records  of  the  district  land  office.  The 
notice  to  the  tax  authorities  should  be 
substantially  in  the  form  prescribed  (53 
I.  D.  424).  The  release  of  the  lien  or  tax 
title  should  be  duly  executed  and  recorded 
by  the  proper  State  or  county  authorities, 
after  which  with  evidence  of  its  recorda¬ 
tion  it  should  be  filed  with  the  manager. 

(h)  Failure  to  notify  the  State  or  po¬ 
litical  subdivision  thereof  of  reversion 
of  title  to  the  base  land  in  cases  of  appli¬ 
cation  for  exchange,  or  for  amendment, 
or  in  cases  of  relinquishment  or  cancella¬ 
tion  of  any  entry  does  not  mean  that  such 
base  land  or  land  covered  by  the  relin¬ 
quished  or  canceled  entry  still  retains  its 
taxable  status,  if  any  such  it  ever  had 
under  said  act  of  April  21,  1928,  as  orig¬ 
inally  enacted  or  as  amended,  as  afore¬ 
said,  inasmuch  as  under  law  lands  owned 
by  the  United  States  and  not  in  a  taxable 
status  are  not,  under  any  circumstances, 
subject  to  taxation  by  the  State  or 
political  subdivision  thereof. 

(i)  Neither  said  act  of  April  21,  1928, 
nor  the  amendatory  act  of  June  13,  1930, 
enlarges,  abridges,  or  impairs  the  act  of 
August  11,  1916  (39  Stat.  506;  43  U.  S.  C. 
621-630),  in  re  irrigation  districts  in 
their  relation  to  the  public  lands  of  the 
United  States  and  both  the  act  of  April 
21,  1928,  as  amended,  and  said  act  of 
August  11,  1916,  may  have  harmonious 
operation  within  their  proper  spheres. 

(j)  The  holder  of  the  tax  deed  or  tax 
title  resulting  from  the  tax  sale  men¬ 
tioned  in  section  3  of  said  act  of  April 
21,  1928,  and  of  said  act  of  June  13,  1930, 
should  promptly  give  notice  in  writing 
of  his  claimed  interest  in  the  land  to  the 
manager  of  the  land  office  within  whose 
district  the  involved  land  is  situated,  in 
accordance  with  5  221.90  of  this  chapter, 
whereupon  he  will  be  entitled  to  full 
notice  of  all  action  against  the  entry  as 
provided  by  said  section. 


Part  231 — State  Irrigation  Districts 
state  irrigation  districts  in  their 

RELATION  TO  THE  PUBLIC  LANDS 

Sec. 

231.1  Statutory  authority. 

231.2  Application  by  a  district  for  ap¬ 

proval. 

231.3  Proof  of  organization. 

231.4  Evidence  of  water  right. 

231.5  Maps  and  details  to  be  shown 

thereon. 

231.6  Plans  and  specifications. 

231.7  Complete  data  required. 

231.8  Statements  and  certificates  on  maps. 

231.9  Application  for  right-of-way. 

231.10  Identification  of  unsurveyed  lands. 

231.11  Lands  in  more  than  one  land  dis¬ 

trict. 

231.12  Requirements  when  lands  are  to  be 

reclaimed  by  Bureau  of  Reclama¬ 
tion. 

231.13  Taxes  and  assessments. 

231.14  Status  of  lands  within  approved  irri¬ 

gation  districts. 

231.15  Entries  under  the  Reclamation  Act. 


Sec. 

231.16  Entry  of  lands  unentered  when  tax  or 

assessment  was  levied;  sec i ion  5, 

act  of  August  11,  1916. 

231.17  When  tax  title  will  not  be  recognized. 

231.18  Reentry  of  land  covered  by  canceled 

entries;  section  6,  act  of  August  11, 

1916. 

231.19  Cash  entries;  section  6,  act  of  August 

11,  1916. 

231.20  Application  to  purchase. 

Authority;  §§  231.1  to  231.20  issued  under 
R.  8.  2478;  43  U.  S.  C.  1201.  Statutory  pro¬ 
visions  interpreted  or  applied  are  cited  to 
text  in  parentheses. 

Cross  References:  For  Arkansas  drainage, 
see  Part  117  of  this  chapter.  For  Bureau  of 
Reclamation,  see  chapter  II  of  this  title.  For 
Carey  Act  Grants,  see  Part  272  of  this  chapter. 
For  desert-land  entries,  see  Part  232  of  this 
chapter.  For  Flathead  irrigation  projects, 
see  Part  233  of  this  chapter.  For  general 
orders  of  withdrawal,  see  §5  297.11.  297.12  of 
this  chapter.  For  land  classifications,  see 
Part  296  of  this  chapter.  For  Minnesota 
drainage,  see  Part  118  of  this  chapter.  For 
reclamation  of  arid  land  by  the  United 
States,  see  Part  230  of  this  chapter.  For  rec¬ 
lamation  of  arid  lands  in  Nevada,  see  Part 
234  of  this  chapter.  For  swamp  land  grants, 
see  Part  271  of  this  chapter.  For  reclama¬ 
tion  of  Indian  lands,  see  25  CFR  Parts 
91.  94,  97.  100,  103,  106,  121,  124,  127,  130- 
132,  141,  144,  147,  151,  154. 

§  231.1  Statutory  authority.  The  act 
of  August  11,  1916  (39  Stat.  506;  43  U.  S. 
C.  621-630)  empowers  the  Secretary  of 
the  Interior,  following  the  presentation 
of  proper  applications,  to  investigate  the 
plans  and  financial  and  physical  re¬ 
sources  of  irrigation  districts  theretofore 
or  thereafter  organized  pursuant  to  the 
law  of  any  State,  and  if  he  shall  find  and 
conclude  that  any  such  applicant  has 
planned  and  is  executing  an  altogether 
meritorious  and  feasible  irrigation  under¬ 
taking,  to  grant  his  approval  of  its  plan 
and  undertaking,  provided  a  majority  of 
acreage  thereof  is  not  unentered  land, 
to  the  end  that  upon  such  approval,  and 
upon  compliance  by  such  districts  with 
the  conditions  in  said  act  specifically  set 
forth,  all  unentered  public  land  and  land 
which  has  been  entered,  but  upon  which 
final  certificate  has  not  issued,  shall  be 
subject  to  all  the  provisions  of  the  laws 
of  the  State  in  which  such  lands  shall  be 
situated  relating  to  the  organization, 
government,  and  regulation  of  irriga¬ 
tion  districts  for  the  reclamation  and 
irrigation  of  arid  lands  for  agricultural 
purposes  to  the  same  extent  and  upon 
like  terms  as  are  privately  owned  lands 
within  the  district.  This  includes  the 
right  of  the  district  to  levy  and  collect 
taxes  on  unpatented  land  for  the  purpose 
of  raising  funds  with  a  view  to  the  con¬ 
struction,  operation,  and  maintenance  of 
the  irrigation  system,  but  does  not  grant 
the  right  to  tax  generally  or  for  any  pur¬ 
pose  not  definitely  connected  with  the 
construction  and  maintenance  of  the  irri¬ 
gation  works.  The  right  of  the  district  to 
sell  lands  which  were  entered  at  the  date 
of  the  levy  of  any  such  lawdul  tax  or 
assessment  remaining  unpaid  is  also  pro¬ 
vided  for,  together  with  the  right  of  indi¬ 
viduals  to  make  entry  of  such  land  after 
the  period  of  redemption  from  tax  sales 
has  expired. 

§  231.2  Application  "by  a  district  for 
approval.  Any  irrigation  district  desir¬ 
ing  to  obtain  the  benefits  of  the  act  of 
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August  11,  1916,  should  file  in  the  land 
office  for  the  district  within  which  the 
lands  are  situated  an  application,  in 
duplicate,  consisting  of  the  following: 

(a)  A  statement  setting  forth  con¬ 
cisely  the  legal  address  of  the  district; 
the  date  when,  by  court  decree  or  other¬ 
wise,  it  was  finally  declared  to  be  fully 
organized ;  the  name  and  title  of  all  offi¬ 
cers  of  the  district  qualified  at  the  date 
of  the  filing  of  the  application;  the  gross 
amount  of  land  embraced  in  the  district; 
the  amount  of  irrigable  land  within  the 
district;  the  amount  of  privately  owned 
land  within  the  district;  the  amount  of 
entered  land  for  which  final  certificate 
has  not  issued;  the  amount  of  unen¬ 
tered  public  land;  the  amount  of  land 
embraced  within  a  withdrawal  for  a 
United  States  reclamation  project;  the 
amount  of  land  otherwise  withdrawn 
(within  Indian,  forest,  power-site,  or 
other  withdrawal) ;  how  much  (percent) 
of  the  project  has  been  completed;  wrhat 
bond  issue,  if  any,  has  been  finally  con¬ 
summated,  and  the  present  bonded  debt; 
whether  contract  has  been  made  with 
the  United  States  under  the  Reclamation 
act  of  June  17,  1902  (32  Stat.  388;  43 
U.  S.  C.  372  et  seq.),  or  is  pending,  and 
if  any  such,  the  date  thereof;  and  any 
other  facts  or  circumstances  which 
would  throw  light  on  or  be  pertinent  to 
a  full  understanding  of  the  present  con¬ 
dition  or  future  prospects  of  the  district. 

(b)  Proof  of  organization. 

(c)  Evidence  of  water  right  and  suffi¬ 
ciency  of  available  water  supply. 

(d)  Maps  showing  the  project. 

(e)  Plans  and  specifications. 

(f)  Such  data  as  may  be  necessary  to 
a  full  understanding  of  the  situation. 

§  231.3  Proof  of  organization.  A 
properly  authenticated  copy  in  dupli¬ 
cate  of  the  proceedings  through  which 
the  district  claims  corporate  existence 
should  be  filed.  The  character  of  this 
proof  will,  of  course,  depend  upon  the 
State  statute  under  which  the  organiza¬ 
tion  was  effected. 

§  231.4  Evidence  of  water  right.  If 
the  lands  to  be  reclaimed  are  wholly 
withdrawn  lands  within  a  United  States 
reclamation  project,  and  the  right  to 
the  use  of  the  water  depends  solely 
upon  an  appropriation  by  the  Govern¬ 
ment,  no  evidence  of  water  right  w'ill  be 
required;  but  if  dependence  is  placed 
upon  any  water  appropriation  other  than 
one  claimed  by  the  Government,  either 
for  the  reclamation  of  the  whole  or  a 
portion  of  the  lands  sought  to  be  made 
subject  to  the  act  of  August  11,  1916, 
certified  copies  of  such  instruments  as 
v.ill  show  title  to  the  wTater  rights  claimed 
should  be  filed  with  the  application.  A 
statement  as  to  whether  the  stream  or 
other  body  of  water  from  which  the 
water  supply  is  to  be  secured  has  been 
adjudicated,  and  if  so,  the  court  in  which 
the  decree  was  granted  and  the  date 
thereof,  should  be  given.  If  water  meas¬ 
urements  have  not  been  taken,  a  detailed 
report  showing  the  foundation  for  the 
belief  that  sufficient  water  exists  should 
be  filed. 

§  231.5  Maps  and  details  to  be  shovm 
thereon,  (a)  There  should  also  be  filed 
in  duplicate  with  the  application  trac¬ 
ings  showing  by  smallest  legal  subdivi¬ 


sion,  In  accordance  with  the  latest  official 
survey,  all  of  the  lands  embraced  within 
the  confines  of  the  district ;  the  status  of 
the  various  tracts  should  be  differenti¬ 
ated,  by  markings  on  each  legal  subdivi¬ 
sion,  in  black  India  ink,  letters  corre¬ 
sponding  to  the  status  of  the  land,  as 
follows: 

(1)  Privately  owned  land. 

(2 )  Lands  which  have  been  entered  but 
for  which  final  certificate  has  not  been 
issued. 

(3)  Lands  withdrawn  under  the  Rec¬ 
lamation  Act. 

(4)  Lands  otherwise  withdrawn. 

(5)  Unentered  public  lands. 

Note:  If  a  tract  of  land  appears  to  come 
within  two  of  the  designations,  both  letters 
should  be  used. 

(b)  Unless  one-eighth  of  any  smallest 
legal  subdivision  is  susceptible  of  recla¬ 
mation  from  the  Irrigation  system  as 
planned  or  constructed,  the  district 
should  not  request  its  designation,  except 
where  it  is  shown  that  such  irrigable 
area,  where  less  than  one-eighth  of  the 
subdivision,  will  when  reclaimed  be  more 
valuable  than  the  entire  subdivision  in 
its  native  state. 

(c)  These  tracings  should  be  made  on 
tracing  linen  with  India  ink.  Three 
scales  are  permissible;  2,000  feet  to  the 
inch,  1,000  feet  to  the  inch,  or  500  feet  to 
the  inch.  No  other  scales  should  be  used, 
and  the  scale  most  adaptable  to  a  clear 
showing  of  the  matters  and  things  set 
forth  thereon  should  be  used,  but  in  no 
case  should  any  one  tracing  be  over  36 
inches  in  width. 

(d)  The  tracings  should  also  show  the 
outlines,  properly  tied,  of  any  reservoirs, 
canals,  ditches,  power  plants,  transmis¬ 
sion  lines,  or  other  aids  to  reclamation 
which  are  included  in  the  system  as  well 
as  cross  sections,  properly  drawn  to  scale, 
of  dams  and  canals. 

(e)  If  the  irrigation  system  relied  upon 
for  the  reclamation  of  the  lands  within 
the  district  is  entirely  a  United  States 
reclamation  project,  it  will  be  unneces¬ 
sary  to  furnish  a  map.  See  section  3  of 
the  act  of  May  15,  1922  (42  Stat.  542;  12 
U.  S.  C.  773).  If,  however,  public  lands 
are  to  be  reclaimed,  in  whole  or  in  part, 
by  means  other  than  under  a  United 
States  reclamation  project,  such  system 
or  the  portion  thereof  not  connected  with 
the  United  States  reclamation  project 
should  be  shown  by  map. 

§  231.6  Plans  and  specifications,  (a) 
If  the  district  irrigation  works  have  been 
constructed,  either  fully  or  partially, 
plans  and  specifications  of  the  principal 
structures,  sufficient  to  show  the  designs 
and  methods  of  construction,  prepared  by 
a  competent  engineer,  should  be  filed  to¬ 
gether  with  an  authenticated  statement 
of  the  amount  actually  expended  upon 
the  construction  and  the  estimated 
amount  necessary  to  complete  the  system. 

(b)  If  no  construction  has  been  un¬ 
dertaken,  preliminary  plans  showing  the 
estimated  cost  of 'the  project  and  the 
salient  features  thereof  in  sufficient  de¬ 
tail  to  establish  the  feasibility  of  the 
project  will  be  sufficient. 

§  231.7  Complete  data  required.  As 
each  project  must  necessarily  stand  or 
fall  upon  its  own  merits,  it  will  be  impos¬ 


sible  to  specify  minutely  all  of  the  data 
that  may  be  required.  In  every  instance, 
however,  the  data  should  be  so  full  and 
complete  as  to  place  before  the  author¬ 
ized  officer  all  of  the  information  neces¬ 
sary  to  an  intelligent  consideration  of 
the  feasibility  of  the  project  as  a  whole. 
Additional  information  may  be  required 
if  the  data  stated  upon  the  original  ap¬ 
plication  prove  insufficient. 

§  231.8  Statements  and  certificates  on 
maps.  Each  of  the  maps  filed  with  the 
application  for  recognition  should  bear 
the  certificate  of  the  president  or  other 
presiding  or  chief  officer  of  the  district, 
countersigned  jay  the  secretary,  clerk,  or 
other  lecording  officer  and  attested  by  the 
seal  of  the  district,  in  accordance  with 
Form  No.  L1  They  should  also  bear  the 
statement  of  the  district’s  chief  engineer, 
in  accordance  with  Form  No.  2.1  This 
certificate  and  statement  should  be  in¬ 
scribed  upon  the  maps  in  India  ink. 

§  231.9  Application  for  right-of-way. 
If  any  unpatented  public  land  or  any 
reservation  of  the  United  States  is  af¬ 
fected  by  any  of  the  proposed  works  of 
the  irrigation  district,  application  for 
right-of-way  therefor  must  be  filed  by 
the  district  under  the  appropriate  act 
before  the  application  for  recognition 
will  be  finally  approved. 

§  231.10  Identification  of  unsurveyed 
lands.  Where  any  proposed  district  in¬ 
cludes  within  its  confines  unsurveyed 
lands,  the  lines  of  survey  nearest  such 
unsurveyed  lands  will  be  protracted. 

§  231.11  Lands  in  more  than  one  land 
district.  Where  the  lands  within  the 
confines  of  the  proposed  irrigation  dis¬ 
trict  lie  within  the  jurisdiction  of  more 
than  one  land  office,  it  will  only  be  neces¬ 
sary  to  file  the  data  in  duplicate  in  one 
of  the  land  offices;  a  blueprint  copy  of 
the  map  and  one  copy  of  the  statement, 
however,  should  be  filed  in  the  other  land 
offices,  together  with  a  notice  to  the 
manager  that  the  application,  in  dupli¬ 
cate,  has  been  filed  in  the  other  land 
office  (naming  it). 

§  231.12  Requirements  when  lands  are 
to  be  claimed  by  Bureau  of  Reclamation. 
(a)  Section  3  of  the  act  of  May  15,  1922 
(42  Stat.  542;  12  U.  S.  C.  773),  provides 
as  follows: 

That  upon  the  execution  of  any  contract 
between  the  United  States  and  any  irrigation 
district  pursuant  to  this  Act,  the  public  lands 
included  within  such  irrigation  district  when 
subject  to  entry,  and  entered  lands  within 
such  irrigation  district,  for  which  no  final 
certificates  shall  have  been  issued  and  which 
may  be  designated  by  the  Secretary  of  the 
Interior  in  said  contract,  shall  be  subject  to 
all  the  provisions  of  the  Act  entitled  "An 
Act  to  promote  the  reclamation  of  arid 
lands,”  approved  August  11,  1916:  Provided. 
That  no  map  or  plan  as  required  by  section 
3  of  the  said  Act  need  be  filed  by  the  irriga¬ 
tion  district  for  approval  by  the  Secretary 
of  the  Interior. 

(b)  This  section  is  construed  as  an 
amendment  of  the  act  of  August  11,  1916 
(39  Stat.  506;  43  U.  S.  C.  621-630),  in 
that  it  makes  unnecessary  the  filing  of 
a  map  or  plan  of  the  district  for  the  ap- 
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proval  of  the  Secretary  of  the  Interior 
in  those  cases  where  the  lands  within  a 
district  are  to  be  reclaimed  by  the  Bureau 
of  Reclamation  under  a  contract  between 
the  Secretary  of  the  Interior  and  the  ir¬ 
rigation  district  entered  into  under  the 
act  of  June  17,  1902  (32  Stat.  388),  and 
acts  amendatory  thereof,  and  in  lieu 
thereof  provides  for  the  designation  by 
the  terms  of  such  contract  of  the  public 
lands  included  in  such  a  district  where 
subject  to  entry  and  entered  lands  on 
which  no  final  certificates  shall  have  been 
issued,  such  designation  to  make  the  land 
subject  to  all  the  provisions  of  the  act 
of  August  11,  1916. 

(c)  Accordingly  it  will  not  be  necessary 
for  a  district,  under  such  circumstances, 
to  file  formal  application  for  the  desig¬ 
nation  of  the  land,  as  provided  for  in  the 
act  of  August  11,  1916,  but  in  connection 
with  its  negotiations  with  the  Secretary 
of  the  Interior  for  the  construction  of 
the  irrigation  system  or  for  repayment  of 
cost  if  already  constructed,  it  should 
make  request  for  the  designation  of  the 
lands  under  the  act  of  August  11,  1916, 
filing  a  list  thereof. 

(d)  In  such  a  case  the  contract  be¬ 
tween  the  Secretary  of  the  Interior  and 
the  irrigation  district  must  contain  a 
description  according  to  the  approval 
plats  of  survey  of  the  lands  within  such 
district,  properly  subject  to  designation 
under  said  act  of  August  11,  1916,  and 
the  approval  of  such  a  contract  by  the 
Secretary,  unless  otherwise  stipulated, 
will  have  the  effect  of  designating  the 
lands  as  provided  for  in  said  act  and 
making  them  subject  to  all  the  provisions 
thereof. 

<e)  The  Bureau  of  Reclamation  will 
require  the  district  to  present  a  list  of 
the  land  which  it  desires  to  have  desig¬ 
nated  under  the  act  of  August  11,  1916. 
From  this  list  the  Bureau  of  Reclamation 
will  eliminate  tracts  which  for  any  rea¬ 
son  will  not  be  irrigated  (at  least  to  such 
an  extent  as  to  make  the  irrigable  por¬ 
tion  more  valuable  than  the  whole  tract 
when  unreclaimed)  by  the  system  as  con¬ 
structed  or  to  be  constructed. 

(f )  These  lists  should  then  be  referred 
by  the  Bureau  of  Reclamation  to  the 
Bureau  of  Land  Management  with  a  view 
to  the  elimination  of  any  lands  not  sub¬ 
ject  to  entry,  whereupon  the  remaining 
tracts  will  be  included  in  the  contract 
between  the  district  and  the  Secretary  of 
the  Interior. 

(g)  The  Commissioner  of  the  Bureau 
of  Reclamation  will  furnish  the  Director 
of  the  Bureau  of  Land  Management  with 
two  copies  of  all  such  contracts,  together 
W’ith  two  blue-print  maps  of  the  district. 

§  231.13  Taxes  and  assessments.  (a) 
Where  an  irrigation  district  has  been 
approved  by  the  Secretary  of  the  Interior 
the  district  must,  after  each  assessment, 
file  with  the  manager  of  the  land  office 
for  the  district  within  which  the  lands 
of  the  irrigation  district  are  situated,  an 
officially  certified  list  showing  the  amount 
assessed  against  each  smallest  legal  sub¬ 
division  of  unentered  or  entered  and  un¬ 
patented  public  land  within  the  district. 
Which  list  shall  contain  a  statement  that 
such  assessment  was  made  in  due  form  in 
compliance  with  the  provisions  of  the 
State  law  and  of  this  act.  Any  assess¬ 


ment  or  sale,  or  attempted  sale,  of  such 
lands  prior  to  the  approval  of  the  district 
is  without  authority  of  law  and  void. 

(b)  Where  contracts  made  between  the 
United  States  and  irrigation  districts  in¬ 
volving  public  lands  of  the  United  States 
inhibit  the  assessment  of  unentered  pub¬ 
lic  land  while  in  that  status,  the  provi¬ 
sions  of  such  contracts  must,  of  course, 
be  complied  with  by  the  district. 

§  231.14  Status  of  lands  within  ap¬ 
proved  irrigation  districts,  (a)  For  the 
purpose  of  entry,  the  act  of  August  11, 
1916  (39  Stat.  506;  43  U.  S.  C.  621-630), 
may  be  considered  as  dividing  the  unpat¬ 
ented  lands  w’ilhin  a  State  irrigation  dis¬ 
trict  into  two  general  classes,  namely, 
lands  withdrawn  under  the  act  of  June 
17,  1902  (32  Stat.  3G8;  43  U.  S.  C.  372  et 
scq.),  and  lands  not  so  withdrawn. 

(b)  For  the  purpose  of  administration 
the  lands  within  such  a  district  may  be 
considered  as  divided  into  the  following 
subordinate  classes: 

(1)  Unpatented  public  lands  when 
subject  to  entry. 

(2)  Entered  unpatented  lands. 

(3)  Entered  lands  w  hich  shall  become 
vacant  by  relinquishment  or  cancella¬ 
tion  for  any  cause. 

(c)  The  approval  of  a  legally  organized 
irrigation  district  by  the  Secretary  of 
the  Interior  under  said  acts,  unless  other¬ 
wise  provided  by  contract  between  the 
district  and  the  United  States,  makes  the 
public  lands  within  such  district,  when 
subject  to  entry,  and  the  entered  lands 
on  which  no  final  certificates  have  issued, 
subject  to  a  lien  for  all  taxes  and  assess¬ 
ments  thereafter  lawfully  levied  by  the 
district  to  the  same  extent  and  in  the 
same  manner  as  lands  of  a  like  character 
held  under  private  ownership. 

§  231.15  Entries  under  the  Reclama¬ 
tion  Act.  (a)  Lands  within  an  approved 
irrigation  district  withdrawn  under  the 
act  of  June  17,  1902  (32  Stat.  388),  shall 
during  the  continuance  of.  such  with¬ 
drawal  be  subject  to  entry  only  in  the 
manner  provided  by  said  act,  and  amend¬ 
ments  thereto  and  the  regulations  there¬ 
under. 

(b )  When  lands  included  in  entries 
made  under  the  act  of  June  17,  1902,  are 
sold  for  nonpayment  of  district  taxes  or 
assessments  the  purchaser  on  the  presen¬ 
tation  of  proper  evidence  of  his  tax  title 
shall  be  considered  as  one  holding  a  com¬ 
plete  and  valid  assignment  under  the  act 
of  June  23,  1910  (36  Stat.  592;  43  U.  S.  C. 
441),  and  shall  perfect  the  entry  in  the 
same  manner  required  of  an  assignee 
under  said  act. 

(c)  The  evidence  of  such  tax  title  shall 
be  the  same  as  hereinafter  provided  in 
the  case  of  an  applicant  under  tax  title 
for  land  not  subject  to  the  Reclamation 
Act. 

§  231.16  Entry  of  lands  unentered 
when  tax  or  assessment  was  levied ;  sec¬ 
tion  5,  act  of  August  11,  1016.  (a)  Pub¬ 

lic  lands  within  an  approved  irrigation 
district  which  were  unentered  at  the 
time  any  tax  or  assessment  wrns  levied 
against  same  shall  not  be  sold  for  such 
tax  or  assessment,  but  same  shall  be  and 
continue  a  lien  upon  such  land,  and  not 
more  than  160  acres  of  such  land  shall 
be  entered  by  any  one  person,  and  when 


such  land  shall  be  applied  for  after  the 
approval  of  the  district  by  the  Secretary 
of  the  Interior,  under  the  homestead  or 
desert-land  law’s,  the  applicant  shall  be 
required  to  present  a  certificate  from 
the  proper  district  or  county  officer  showr- 
ing  that  no  unpaid  district  charges  are 
due,  or  delinquent,  against  said  land. 

(b)  Any  such  application  for  lands  of 
this  character,  if  unaccompanied  by  the 
required  certificate,  will  be  suspended  for 
30  days  to  enable  the  applicant  to  pre¬ 
sent  such  certificate,  and  if  not  fur¬ 
nished,  the  application  will  be  rejected, 
subject  to  the  right  of  appeal. 

§  231.17  When  tax  title  will  not  he 
recognized.  No  application  to  enter  or 
purchase  land  within  an  approved  irriga¬ 
tion  district  under  tax-sale  title  will  be 
allowed  if  the  sale  was  for  taxes  or 
assessments  levied  prior  to  the  approval 
of  the  district  by  the  Secretary  of  the 
Interior. 

§  231.18  Reentry  of  land  covered  hy 
canceled  entries;  section  6,  act  of  August 
11,  1916.  (a)  In  case  where  any  tract 

of  entered  land  within  an  approved  irri¬ 
gation  district  shall  become  vacant  by 
relinquishment  or  cancellation  for  any 
cause,  any  subsequent  applicant  therefor 
shall,  in  addition  to  the  qualifications 
and  requirements  otherwise  provided,  be 
required  to  furnish  satisfactory  proof  by 
certificate  from  the  proper  district  or 
county  officer  showing  that  he  has  paid 
all  charges  due  to  the  district  upon  said 
land,  and  also  that  he  has  paid  to  the 
proper  district  or  county  officer  for  the 
holder,  or  holders,  of  any  tax  certificate, 
delinquency  certificate,  or  other  proper 
evidence  of  tax  sale,  the  amount  for 
which  said  land  was  sold  at  tax  sale, 
together  with  the  interest  and  penalties 
thereon  provided  by  law. 

(b)  Entries  for  such  land  will  be 
limited  to  160  acres,  as  such  lands  come 
within  the  general  description  of  “un¬ 
entered”  lands. 

(c)  It  will  be  observed  that  as  to  such 
land  the  requirement  as  to  payment  of 
taxes,  assessments,  interest,  and  penalties 
applies  to  any  subsequent  applicant 
therefor  and  not  solely  to  applicants 
under  the  homestead  and  desert-land  law 
as  in  the  first  instance. 

(d)  If  the  application  Is  not  accom¬ 
panied  by  this  evidence  the  manager 
will  suspend  same  for  30  days,  and  if  the 
necessary  proof  of  the  required  payments 
is  not  made  within  such  time  he  w'ill  re¬ 
ject  the  application,  subject  to  the  right 
of  appeal. 

(Sec.  5,  39  Stat.  608;  43  U.  S.  C.  627) 

§  231.19  Cash  entries;  section  6.  act  of 
August  11,  1916.  (a)  In  case  of  entered 
lands  within  an  approved  irrigation  dis¬ 
trict  not  subject  to  the  Reclamation  Act 
of  June  17,  1902  (32  Stat.  388),  the  pur¬ 
chaser  thereof  at  tax  sale,  or  his  assignee 
(no  redemption  having  been  made),  may 
receive  patent  to  the  land  upon  the  pay¬ 
ment  to  the  manager  of  the  district  land 
office  of  the  minimum  price  of  $1.25  per 
acre,  or  such  other  price  as  may  be  fixed 
by  law  for  such  land,  together  with  the 
usual  fees  and  commissions  charged  in 
entries  of  like  land  under  the  homestead 
laws,  and  upon  satisfactory  showing  that 
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the  irrigation  works  have  been  con¬ 
structed  and  that  water  of  the  district 
is  available  for  such  land. 

(b)  However,  such  purchaser  or  his 
assignee  shall  at  the  time  of  application 
for  patent  have  the  qualifications  of 
either  a  homestead  or  desert-land 
entryman,  and  not  more  than  160  acres 
of  such  land  shall  be  patented  to  any  one 
purchaser. 

(c)  If  the  purchaser  at  tax  sale,  or  his 
assignee,  shall  not  within  90  days  after 
the  time  for  redemption  has  expired  pay 
to  the  proper  manager  all  fees  and  com¬ 
missions  and  the  purchase  price  to  which 
the  United  States  shall  be  entitled,  as 
provided  in  this  act,  any  person  having 
the  qualifications  mentioned  may  pay 
to  the  proper  manager  for  not  more  than 
160  acres  of  such  land  the  unpaid  pur¬ 
chase  price,  fees,  and  commissions  to 
which  the  United  States  may  be  entitled, 
and  upon  satisfactory  proof  that  he  has 
paid  to  the  purchaser  at  tax  sale,  or 
to  his  assignee,  or  to  the  proper  officer 
of  the  district  for  such  purchaser,  or  for 
the  district,  as  the  case  may  be,  the  sum 
for  which  the  land  was  sold  at  sale  for 
irrigation  district  charges,  or  bid  in  by 
the  district  at  such  sale,  and  in  addition 
thereto  the  interest  and  penalties  on  the 
amount  bid  at  the  rate  allowed  by  law, 
shall  be  subrogated  to  the  rights  of  such 
purchaser  to  receive  patent  for  said  land. 

5  231.20  Application  to  purchase .  * 

(a)  An  application  to  purchase  under  the 
act  of  August  11,  1916,  and  the  proofs 
required  therewith  must  be  signed  by  the 
applicant  but  need  not  be  under  oath. 

(b)  The  application  shall  contain  a 
description  according  to  the  approved 
plats  of  survey  of  the  land  sought  to  be 
purchased  and  shall  give  the  serial  num¬ 
ber  or  numbers  of  the  entry  or  entries  in 
which  the  land  is  then  included.  The 
applicant  shall  also  show  by  like  evidence 
required  in  such  cases  that  he  has  the 
qualifications  of  a  homestead  or  desert- 
land  entryman,  furnishing  the  proof 
thereof. 

(c)  He  must  show  whether  he  is  ap¬ 
plying  as  purchaser  at  tax  sale,  as 
assignee  of  such  purchaser,  or  is  seeking 
to  be  subrogated  to  the  right  of  such 
purchaser  or  assignee. 

(d)  The  application  shall  not  embrace 
less  than  a  legal  subdivision  or  more 
than  160  acres  and  shall  not  include 
land  in  more  than  one  land  district  and 
shall  be  accompanied  by  the  usual  fees 
and  commissions  provided  in  entries  of 
like  land  under  the  homestead  laws,  to¬ 
gether  with  the  purchase  price  of  the 
land,  not  less  than  $1.25  per  acre,  or 
such  other  price  as  may  be  fixed  by  law 
for  such  land. 

(e)  As  the  laws  governing  the  sale  of 
lands  for  taxes  are  not  the  same  in  the 
several  States  affected  by  this  act,  and 
as  in  some  instances  more  than  one 
method  of  conducting  sales  is  permitted, 
and  as  the  period  in  which  redemption 
may  be  made  varies,  it  is  not  thought  ad¬ 
visable  to  formulate  specific  rules  gov- 

1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


erning  proof  of  tax  titles.  However,  the 
following  general  rules  must  be  observed: 

(1)  If  the  tax  title  is  based  on  court 
proceedings  a  copy  of  the  decree  or  order 
of  the  court  under  the  seal  of  the  clerk 
of  the  court  must  be  furnished.  The 
certificate  of  the  clerk  of  court  should 
make  specific  reference  to  the  laws  gov¬ 
erning  such  sale  and  show  that  the 
period  of  redemption  has  expired  with¬ 
out  redemption  having  been  made,  citing 
the  statute. 

(2)  If  the  sale  was  made  by  the  dis¬ 
trict  or  under  other  than  court  proceed¬ 
ings  the  certificate  of  the  officer  con¬ 
ducting  such  sale,  under  the  seal  of  his 
office,  must  be  furnished.  This  certif¬ 
icate  should  show  that  all  steps  necessary 
to  legalize  such  sale  were  taken,  citing 
the  statutes,  and  should  show  that  the 
period  of  redemption  has  expired  with¬ 
out  redemption  being  made. 

(3)  No  application  to  purchase  under 
this  act  will  be  accepted  for  lands  in¬ 
cluded  in  more  than  one  pending  entry 
unless  necessary  in  order  to  make  the  160 
acres  maximum  area  to  which  the  appli¬ 
cant  may  be  entitled,  but  in  such  event 
the  land  applied  for  must,  if  practicable, 
be  contiguous,  and  if  not  contiguous,  as 
nearly  so  as  the  circumstances  will 
permit. 

(4)  If  the  application  is  not  complete 
in  substance,  or  based  on  an  unredeem¬ 
able  tax  title,  the  manager  will  hold  same 
for  rejection,  subject  to  the  usual  right  of 
appeal.  If  the  application  is  found  satis¬ 
factory  and  complete  in  all  respects  he 
will  notify  the  entryman  or  entrymen, 
of  the  land  affected  and  alleged  to  have 
been  sold  at  tax  sale,  of  the  filing  of  the 
application  to  purchase  such  land,  and 
that  because  thereof  the  entry,  or  en¬ 
tries,  are  held  for  cancellation  (to  the 
extent  affected  by  such  sale)  subject  to 
the  usual  right  of  appeal. 

(5)  If  the  application  is  without  ob¬ 
jection  and  contains  the  evidence  herein 
required  and  water  has  been  made  avail¬ 
able  for  the  land,  cash  certificate  will  be 
issued  by  the  manager.  If  an  appeal  is 
filed,  the  same  will  be  considered  and 
disposed  of  in  the  usual  manner. 

(6)  If  all  be  found  regular  and  suffi¬ 
cient,  except  that  the  irrigation  works 
have  not  been  constructed  and  water  has 
not  been  made  available,  the  cash  cer¬ 
tificate  will  be  withheld  pending  proof  of 
construction  and  of  the  availability  of 
water. 

(7)  When  the  application  to  purchase 
is  approved,  and,  without  regard  to 
whether  or  not  such  purchaser  shall 
then  be  entitled  to  certificate  and  patent 
(which  will  depend  upon  the  question  of 
construction  of  irrigation  works  and  the 
availability  of  water),  the  conflicting 
entry,  or  entries,  as  the  case  may  be,  to 
the  extent  to  which  the  land  was  sold 
for  delinquent  taxes  or  assessments,  no 
appeal  having  been  filed,  will  be  canceled 
of  record. 


Part  232 — Desert-Land  Entries 

GENERAL  STATEMENT 

Sec. 

232.1  Purpose  of  statutes. 

ENTRY 

232.2  States  In  which  desert-land  entry 

may  be  made. 


Sec. 

232.3  Land  that  may  be  entered  as  desert 

land. 

232.4  Who  may  make  desert-land  entry. 

232.5  Quantity  of  lands  that  may  be  en¬ 

tered. 

232.6  Second  entry. 

232.7  Land  entered  must  be  In  compact 

form. 

232.8  Entries  restricted  to  surveyed  lands 

since  March  28.  1908;  claims  on  un¬ 
surveyed  lands. 

232.9  Application  for  desert-land  entry. 

232.10  Showing  required  in  application  as 

to  character  of  land. 

232.11  Post-office  addresses  of  applicants 

and  witnesses. 

232.12  Execution  of  applications  and  proofs; 

time  for  filing  of  applications. 

232.13  Evidence  of  water  rights  required 

with  application. 

232.14  Plan  of  irrigation  and  payment;  re¬ 

ports. 

ASSIGNMENT 

232.15  Lands  which  may  be  assigned. 

232.16  Qualifications  of  assignees. 

232.17  Showing  required  of  assignees;  rec¬ 

ognition  of  assignments. 

SALE,  TAXATION,  AND  MORTGAGE 

232.18  When  lands  may  be  sold,  taxed,  or 

mortgaged. 

ANNUAL  PROOF 

232.19  Showing  required. 

232.20  Acceptable  expenditures. 

232.21  Expenditures  not  acceptable. 

232.22  Procedure  where  proof  is  not  made 

when  due. 

232.23  Extensions  of  time. 

232.24  Submission  of  proof  before  due  dates. 

FINAL  PROOF 

232.25  General  requirements. 

232.26  Notice  of  intention  to  make  final 

proof. 

232.27  Publication  of  final-proof  notice. 

232.28  Submission  of  final  proof. 

232.29  Showing  as  to  irrigation  system. 

232.30  Showing  as  to  lands  irrigated  and 

reclaimed. 

232.31  Showing  as  to  tillage  of  land. 

232.32  Showing  as  to  water  right. 

232.33  Showing  where  water  supply  is  de¬ 

rived  from  irrigation  project. 

232.34  Final-proof  expiration  notice. 

232.35  Requirements  where  township  is 

suspended  for  resurvey. 

EXTENSIONS  OF  TIME  FOR  FINAL  PROOFS;  ACTS  OF 
MARCH  28,  1908,  APRIL  30,  1912,  AND  FEBRU¬ 
ARY  25,  1925 

232.36  General  acts  authorizing  extensions 

of  time. 

232.37  When  extensions  of  time  may  be 

granted. 

232.38  Procedure  on  applications  for  exten¬ 

sions  of  time,  where  contest  is 
pending. 

relief;  act  of  march  4,  1915 

232.39  General  statement. 

232.40  Applications  for  relief. 

232.41  Conditions  for  extensions  of  time. 

232.42  Relief  by  homestead  proof,  or  pur¬ 

chase. 

232.43  Conditions  authorizing  homestead 

proof  and  purchase. 

232.44  Notice  of  allowance  of  relief;  election 

to  purchase. 

232.45  Procedure  for  final  proofs  in  relief 

cases. 

232.46  No  assignment  allowed  after  relief 

has  been  granted. 

232.47  Entries  perfected  by  compliance  with 

homestead  law. 

232.48  Residence  and  improvements  for 

homestead  proof. 

232.49  Cultivation  for  homestead  proof. 
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land  entry,  has  previously  filed  an  allow¬ 
able  application,  or  made  such  entry  or 
entries  and  through  no  fault  of  his  own 
has  lost,  forfeited,  or  abandoned  the 
same,  such  person  may  make  another 
entry.  In  such  case,  however,  it  must 
be  shown  that  the  prior  application,  en¬ 
try,  or  entries  were  made  in  good  faith, 
and  were  lost,  forfeited,  or  abandoned 
because  of  matters  beyond  the  applicant’s 
control,  and  that  the  applicant  has  not 
speculated  in  his  right,  nor  committed  a 
fraud  or  attempted  fraud  in  connection 
with  such  prior  entry  or  entries.  As  the 
assignment  of  an  entry  involves  no  loss, 
forfeiture,  or  abandonment  thereof,  but 
carries  a  benefit  to  the  assignor,  it  is 
held  to  exhaust  his  right  of  entry  under 
the  desert-land  law.  Hence,  no  person 
who  has  assigned  such  entry,  in  whole 
or  in  part,  will  be  permitted  thereafter 
to  make  another  entry  or  to  take  one 
or  any  part  thereof  by  assignment. 

§  232.7  Land  entered  must  be  in  com¬ 
pact  form.  Land  entered  under  the  des¬ 
ert  land  laws  should  be  in  compact  form, 
which  means  that  it  should  be  as  nearly 
a  square  form  as  possible.  Where,  how¬ 
ever,  it  is  impracticable,  on  account  of 
the  previous  appropriation  of  adjoining 
lands  or  on  account  of  the  topography  of 
the  country,  to  take  the  land  in  a  com¬ 
pact  form,  all  the  facts  regarding  the 
situation,  location,  and  character  of  the 
land  sought  to  be  entered  and  the  sur¬ 
rounding  tracts  should  be  stated,  in 
order  that  the  manager  may  determine 
whether,  under  all  the  circumstances, 
the  entry  should  be  allowed  in  the  form 
sought.  Entrymen  should  make  a  com¬ 
plete  showing  in  this  regard  and  should 
state  the  facts  and  not  the  conclusions 
they  derive  from  the  facts,  as  it  is  the 
province  of  the  manager  to  determine 
whether  or  not,  from  the  facts  stated, 
the  entry  should  be  allowed.  Under  no 
circumstances,  however,  can  one  entry 
be  made  for  two  or  more  separate  tracts 
or  for  two  tracts  which  touch  each  other 
at  only  a  single  point. 

§  232.8  Entries  restricted  to  surveyed 
lands  since  March  28,  1908;  claims  on 
unsurveyed  lands,  (a)  Prior  to  the  act 
of  March  28, 1908  (35  Stat.  52;  43  U.  S.  C. 
324,  326  ,  33  3),  a  desert-land  entry  could 
embrace  unsurveyed  lands,  but  since  the 
date  of  that  act  desert-land  entries  may 
not  be  made  of  unsurveyed  lands.  This 
act  provides,  however,  that  any  individ¬ 
ual  qualified  to  make  entry  of  desert 
lands  under  the  desert  land  acts  who  has, 
prior  to  survey,  taken  possession  of  a 
tract  of  unsurveyed  desei-t  land  not  ex¬ 
ceeding  in  area  320  acres  in  compact 
form,  and  has  reclaimed  or  has  in  good 
faith  commenced  the  work  of  i-eclaiming 
the  same,  shall  have  the  prefei’ence  right 
to  make  enti-y  of  such  tract  under  said 
acts,  in  conformity  with  the  public-land 
surveys,  within  90  days  after  the  filing 
of  the  appi'oved  plat  of  survey  in  the 
land  office.1 


1  Unsurveyed  public  land  withdrawn  by 
Executive  Orders  Nos.  6910  and  6964  of  No¬ 
vember  26,  1934,  and  February  5.  1935.  re¬ 
spectively,  is  not  subject  to  appropriation, 
under  the  desert-land  laws,  until  such  ap¬ 
propriation  has  been  authorized  by  classifi¬ 
cation.  See  Part  296  and  §§  297.11  and  297.12 
®f  this  chapter. 
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(b)  To  preserve  this  preference  right 
the  work  of  reclamation  must  be  con¬ 
tinued  up  to  the  filing  of  the  plat  of 
survey,  unless  the  reclamation  of  the 
land  is  completed  before  that  time,  and 
in  that  event  the  claimant  must  continue 
to  cultivate  and  occupy  the  land  until  the 
survey  is  completed  and  the  plat  filed.  A 
mere  perfunctory  occupation  of  the  land, 
such  as  staking  off  the  claim  or  posting 
notices  thereof  on  the  land  claimed,  will 
not  secure  the  preference  right  as  against 
an  adverse  claimant.  While  actual  set¬ 
tlement  and  residence  upon  the  land,  as 
requix*ed  under  the  homestead  law,  are 
not  necessary,  the  possession  and  im- 
pi-ovements  must  be  such  as  to  conform 
to  the  requirements  of  the  desert  land 
law  and  must  evidence  good  faith  on  the 
part  of  the  claimant. 

§  232.9  Application  for  desert-land 
entry?  (a)  A  person  who  desires  to 
make  entry  under  the  desert-land  laws 
must  file  with  the  manager  of  the  proper 
land  office  an  application,  in  duplicate, 
showing  that  he  is  a  citizen  of  the  United 
States,  or  has  declared  his  intention  to 
become  such  citizen;  that  he  is  21  years 
of  age  or  over ;  and  that  he  is  a  bona  fide 
resident  of  the  State  in  which  the  land 
sought  to  be  entered  is  located,  except 
in  the  State  of  Nevada,  where  the  quali¬ 
fication  as  to  citizenship  is  that  of  the 
United  States  only  (41  Stat.  1086;  43 
U.  S.  C.  323,  325).  He  also  must  state 
that  he  has  not  previously  exercised  the 
right  of  entry  under  the  desert-land  laws 
by  filing  an  allowable  application  and 
withdrawing  it  prior  to  its  allowance  or 
by  making  an  entry  or  by  having  taken 
one  by  assignment;  that  he  has  person¬ 
ally  examined  every  legal  subdivision  of 
the  land  sought  to  be  entei’ed;  that  he 
has  not,  since  August  30,  1890,  acquired 
title,  under  any  of  the  agricultural  land 
laws,  to  lands  which,  together  with  the 
land  applied  for,  will  exceed  in  the  ag¬ 
gregate  320  acres,  or  480  acres  in  case  he 
has  made  an  enlarged  homestead  for  320 
acres;  and  that  he  intends  to  reclaim  the 
lands  applied  for  by  conducting  water 
thereon  within  4  years  from  the  date  of 
his  application.  The  application  must 
contain  a  description  of  the  land  by  legal 
subdivisions,  section,  township,  and 
range.  If  the  application  is  made  for 
lands,  withdrawn  or  classified  as  coal 
lands  or  for  lands  withdrawn,  classified, 
or  reported  as  containing  phosphate, 
nitrate,  potash,  sodium,  sulphur,  oil,  gas, 
or  asphaltic  minerals,  or  valuable  there¬ 
for,  the  applicant  also  must  state  in  his 
application  that  the  same  is  made  in  ac¬ 
cordance  with  and  subject  to  the  act  of 
June  22,  1910  (36  Stat.  583;  30  U.  S.  C. 
83-85),  or  the  act  of  July  17,  1914  (38 
Stat.  509;  30  U.  S.  C.  121-123),  as  the 
case  may  be. 

(b)  The  application  will  be  considered 
as  a  petition  for  the  classification  of  the 
land  as  pi*ovided  in  Part  296  of  this 
chapter. 

§  232.10  Showing  required  in  applica¬ 
tion  as  to  character  of  land,  (a)  Special 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 


attention  is  called  to  the  terms  of  this 
application,  as  they  require  a  personal 
knowledge  by  the  entryman  of  the  lands 
intended  to  be  entered.  The  showing, 
which  is  made  a  part  of  the  application, 
may  not  be  made  by  an  agent  or  upon 
information  and  belief,  and  the  manager 
must  reject  all  applications  in  which  it 
is  not  made  to  appear  that  the  state¬ 
ments  contained  therein  are  made  upon 
the  applicant’s  own  knowledge,  obtained 
from  a  personal  examination  of  the  land. 
The  blank  spaces  in  the  application  must 
be  filled  in  with  a  complete  statement  of 
the  facts  showing  the  applicant's  ac¬ 
quaintance  with  the  land  and  how  he 
knows  it  to  be  desert  land.  This  declara¬ 
tion  must  be  corroborated  by  the  state¬ 
ments  of  two  reputable  witnesses,  who 
also  must  be  peisonally  acquainted  with 
the  land,  and  they  must  state  the  facts 
regarding  the  condition  and  situation  of 
the  land  upon  which  they  base  the  opin¬ 
ion  that  it  is  subject  to  desert  entry. 

(b)  The  statements  in  the  blank  form 
of  declai-ation  and  accompanying  state¬ 
ments  as  to  present  character  of  the  land 
may  be  modified  so  as  to  show  the  facts 
in  any  case  wherein  application  is  made 
for  entry  of  lands  reclaimed  or  partially 
reclaimed,  by  applicant,  before  survey, 
under  the  provisions  of  the  act  of  March 
28,  1908;  as  to  a  former  application  or 
entry,  in  case  application  is  made  for  a 
second  entry  under  the  provisions  of  the 
act  of  September  5,  1914;  as  to  the  char¬ 
acter  of  the  land  with  respect  to  coal  de¬ 
posits  in  case  application  is  made  under 
the  pi-ovisions  of  the  act  of  June  22,  1910, 
for  lands  withdrawn  or  classified  as  coal 
lands,  or  valuable  for  coal;  and  with  re¬ 
spect  to  phosphate,  nitrate,  potash,  so¬ 
dium,  sulphur,  oil,  gas,  and  asphaltic 
minerals  in  case  application  is  made 
under  the  provisions  of  the  act  of  July 
17,  1914,  for  lands  withdrawn,  classified, 
or  reported  as  containing  those  sub¬ 
stances,  or  valuable  therefor. 

§  232.11  Post-office  addresses  of  ap¬ 
plicants  and  witnesses.  Applicants  and 
witnesses  must  in  all  cases  state  their 
places  of  actual  residence,  their  business 
or  occupation,  and  their  post-office  ad¬ 
dresses.  It  is  not  sufficient  to  name  only 
the  county  or  State  in  which  a  person 
lives,  but  the  town  or  city  must  be  named 
also;  and  where  the  residence  is  in  a 
city  the  street  and  number  must  be 
given.  It  is  especially  important  to 
claimants  that  upon  changing  their 
post-office  addresses  they  promptly  no¬ 
tify  the  manager  of  such  change,  for  in 
case  of  failure  to  do  so  their  entries  may 
be  canceled  upon  notice  sent  to  the  ad¬ 
dress  of  record  but  not  received  by  them. 

§  232.12  Execution  of  applications 
and  proofs;  time  for  filing  of  applica¬ 
tions.  (a)  Applications  and  proofs, 
except  final  proofs  required  by  R.  S. 
2294  (43  U.  S.  C.  254),  must  be  signed 
by  the  applicants  but  need  not  be  under 
oath.  Final  proofs  may  be  executed  be¬ 
fore  any  officer  authorized  to  administer 
oaths  in  public  land  cases,  as  explained 
by  §  210.1  of  this  chapter. 

(b)  An  application  to  make  desert- 
land  entry  is  not  acceptable  if  dated 
more  than  10  days  before  its  filing  at 
the  district  land  office. 
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Sec. 

232.50  Homestead  proof  on  entries  in  Utah 

and  Idaho. 

232.51  Heirs  and  devisees;  reduction  of  cul¬ 

tivation. 

232.52  Fees. 

232.53  Entries  perfected  by  purchase. 

232.54  Credit  for  Improvements  used  as  the 

basis  for  annual  proof. 

232.55  Penalty  for  failure  to  make  final 

proof  and  payment. 

232.56  Forms  of  proofs. 

relief;  act  of  February  14,  1934 

232.57  Applications  for  relief;  Initial  pay¬ 

ment  required. 

232.58  Publication  and  proof;  final  payment 

required. 

PAYMENTS 

232.59  Collection  of  purchase  money  and 

fees;  Issuance  of  final  certificate. 

232.60  Amounts  to  be  paid. 

CONTESTS  AND  RELINQUISHMENTS 

232.61  Contests. 

232.62  Relinquishments. 

Authority:  §§  232.1  to  232.62  issued  under 
R.  S.  2478  ;  43  U.  S.  C.  1201. 

Cross  References:  For  amendment  to  en¬ 
tries  affecting  desert  lands,  see  §§  104.9- 
104.13  of  this  chapter.  For  Carey  Act  grants, 
see  Part  272  of  this  chapter.  For  desert-land 
entries  within  a  reclamation  project,  see 
S§  230.101-230.111  of  this  chapter.  For  Fiat- 
head  irrigation  project,  Montana,  see  Part  233 
of  this  chapter.  For  general  orders  of  with¬ 
drawal  see  §§  297.11,  297.12  of  this  chapter. 
For  general  regulations  relating  to  applica¬ 
tions  and  entries,  see  Part  101  of  this  chapter. 
For  land  classifications,  see  Part  296  of  this 
chapter.  For  reclamation  of  arid  lands  by 
the  United  States,  see  Part  230  of  this  chap¬ 
ter.  For  reclamation  of  arid  lands  in  Nevada, 
see  Part  234  of  this  chapter.  For  State  irri¬ 
gation  districts,  see  Part  231  of  this  chapter. 
For  swamp  land  grants,  see  Part  271  of  this 
chapter. 

general  statement 

§  232.1  Purpose  of  statutes,  (a)  It  is 
the  purpose  of  the  statutes  governing 
desert  land  entries  to  encourage  and  pro¬ 
mote  the  reclamation,  by  irrigation,  of 
the  arid  and  semiarid  public  lands  of  the 
Western  States  through  individual  effort 
and  private  capital,  it  being  assumed  that 
settlement  and  occupation  will  naturally 
follow  when  the  lands  have  thus  been 
rendered  more  productive  and  habitable. 

(b)  Such  reclamation  is  often  a  diffi¬ 
cult  and  expensive  undertaking,  and 
desert-land  entrymen  sometimes  find  se¬ 
rious  difficulty  in  complying  vrith  all  the 
requirements  of  the  law,  particularly  per¬ 
sons  who  possess  little  capital.  All  claim¬ 
ants  should  restrict  their  entries  to  only 
that  quantity  of  land  which  they  can 
reasonably  expect  to  reclaim,  even 
though  such  area  be  much  less  than  may 
be  lawfully  entered.  As  the  more  acces¬ 
sible  and  easily  appropriated  streams 
become  exhausted,  it  becomes  necessary 
to  convey  water,  often  for  very  long  dis¬ 
tances,  from  more  remote  sources  of 
supply;  more  elaborate  and  expensive 
systems  of  irrigation  works  are  required, 
the  cost  of  water  rights  is  correspond¬ 
ingly  increased,  and  individuals  conse¬ 
quently  find  it  necessary  to  unite  their 
efforts  in  various  forms  of  cooperative 
enterprise  in  order  to  secure  the  neces¬ 
sary  capital.  Nevertheless,  a  small  tract 
of  land,  thoroughly  reclaimed,  with  an 
adequate  water  supply  obtained  from  a 


large,  well-constructed  irrigation  sys¬ 
tem,  may  well  be  considered  a  very  valu¬ 
able  piece  of  property,  and  more  desir¬ 
able  than  a  larger  tract  only  partially 
reclaimed  or  reclaimed  from  a  small, 
private  irrigation  system  less  permanent 
and  efficient  in  character. 

ENTRY 

§  232.2  States  in  which  desert-land 
entry  may  be  made.  The  act  of  March  3, 
1877  (19  Stat.  377;  43  U.  S.  C.  321-323), 
as  amended  by  the  act  of  March  3,  1891 
(26  Stat.  1096;  43  U.  S.  C.  321,  323,  325, 
327-329),  provides  for  the  making  of 
desert-land  entries  in  the  States  of  Ari¬ 
zona,  California,  Colorado,  Idaho,  Mon¬ 
tana,  Nevada,  New’  Mexico,  North  Da¬ 
kota,  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming. 

§  232.3  Land  that  may  be  entered  as 
desert  land,  (a)  As  the  desert-land  law 
requires  the  artificial  irrigation  of  any 
land  entered  thereunder,  lands  which  are 
not  susceptible  of  irrigation  by  practica¬ 
ble  means  are  not  deemed  subject  to  en¬ 
try  as  desert  lands.  The  question  as  to 
whether  any  particular  tract  sought  to 
be  entered  as  desert  land  is  in  fact  irriga¬ 
ble  from  the  source  proposed  by  the  ap¬ 
plicant  will  be  investigated  and  deter¬ 
mined  before  the  application  for  entry 
is  allowed.  In  order  to  be  subject  to  en¬ 
try  under  the  desert-land  law,  public 
lands  must  be  not  only  irrigable  but  also 
surveyed,  unreserved,  unappropriated, 
non-mineral  (except  lands  withdrawn, 
classified,  or  valuable  for  coal,  phos¬ 
phate,  nitrate,  potash,  sodium,  sulphur, 
oil,  gas,  or  asphaltic  minerals,  which  may 
be  entered  with  a  reservation  of  such 
mineral  deposits,  as  explained  in  Part 
102  of  this  chapter),  nontimbered,  and 
such  as  will  not,  without  artificial  irri¬ 
gation,  produce  any  reasonably  remuner¬ 
ative  agricultural  crop  by  the  usual 
means  or  methods  of  cultivation.  In  this 
latter  class  are  those  lands  which,  one 
year  with  another  for  a  series  of  years, 
will  not  without  irrigation  produce  pay¬ 
ing  crops,  but  on  wrhich  crops  can  be 
successfully  grown  in  alternate  years  by 
means  of  the  so-called  dry-farming  sys¬ 
tem.  (37  L.  D.  522  and  42  L.  D.  524.) 

(b)  Applications  to  make  desert-land 
entries  of  lands  embraced  in  applica¬ 
tions.  permits,  or  leases  under  the  act  of 
February  25,  1920  (41  Stat.  437),  if  in  all 
other  respects  complete,  will  be  treated 
in  accordance  with  §§  102.30  to  102.34  of 
this  chapter.  Applications  to  make  des¬ 
ert-land  entries  of  lands  within  a  naval 
petroleum  reserve  must  be  rejected,  as  no 
desert-land  entry  may  be  allowed  for 
such  lands. 

§  232.4  Who  may  make  desert-land 
entry,  (a)  Any  citizen  of  the  United 
States  21  years  of  age,  or  any  person  of 
that  age  who  has  declared  his  intention 
of  becoming  a  citizen  of  the  United 
States,  and  who  can  truthfully  make  the 
statements  specified  in  §  §  232.8  and 
232.9  can  make  a  desert-land  entry. 
Thus,  a  woman,  whether  married  or  sin¬ 
gle,  who  possesses  the  necessary  qualifi¬ 
cations  can  make  a  desert-land  entry, 
and,  if  married,  without  taking  into  con¬ 
sideration  any  entries  her  husband  may 
have  made. 


(b)  The  citizenship  of  a  married 
woman  must  be  shown,  as  required  by 
§  137.2  of  this  chapter. 

(c)  At  the  time  of  making  final  proof 
claimants  of  alien  birth  must  have  been 
admitted  to  citizenship,  but  evidence  of 
naturalization  need  not  be  furnished  if 
it  has  already  been  filed  in  connection 
with  the  original  declaration  or  with  the 
proof  of  an  assignment  of  the  entry. 

§  232.5  Quantity  of  lands  that  may  be 
entered,  (a)  Under  the  act  of  March 
3,  1877,  desert-land  entries  to  the  maxi¬ 
mum  of  640  acres  were  allowed,  but  by 
the  act  of  March  3,  1891,  the  maximum 
area  that  may  be  embraced  in  a  desert 
entry  was  reduced  to  320  acres.  This 
limitation  must,  however,  be  read  in  con¬ 
nection  with  the  act  of  August  30,  1890 
<26  Stat.  391;  43  U.  S.  C.  212),  which 
limits  to  320  acres,  in  the  aggregate,  the 
amount  of  land  to  which  title  may  be  ac¬ 
quired  under  all  the  public  land  law’s,  ex¬ 
cept  the  mineral  laws,  and  the  amend¬ 
ment  thereof  by  the  act  of  February  27, 
1917  (39  Stat.  946;  43  U.  S.  C.  330),  al¬ 
lowing  one  who  has  entered  320  acres 
under  the  enlarged  homestead  laws  to 
make  a  desert-land  entry.  Hence,  a  per¬ 
son  having  initiated  a  claim  under  the 
homestead,  timber  and  stone,  preemp¬ 
tion,  or  other  agricultural  land  laws,  or 
under  all  such  laws,  since  August  30, 
1890,  say,  to  160  acres  in  the  aggregate,  or 
320  acres  under  the  Enlarged  Homestead 
Act,  and  acquired  title  to  the  land  so 
claimed,  or  who  is  claiming  such  an  area 
under  subsisting  entries  at  the  date  of  his 
desert-land  application,  may,  if  other¬ 
wise  qualified,  enter  160  acres  of  land 
under  the  desert-land  laws.  In  other 
w’ords,  he  may  have  a  desert-land  entry 
for  such  a  quantity  of  land  as,  taken  to¬ 
gether  with  all  land  acquired  and 
claimed  by  him  under  the  other  agricul¬ 
tural  land  law’s  since  August  30,  1890, 
does  not  exceed  320  acres  in  the  aggre¬ 
gate,  or  480  acres  if  he  shall  have  made 
an  enlarged  homestead  entry  of  320 
acres.  It  is  to  be  noted  also  that  the 
act  of  June  22,  1910  (36  Stat.  583;  30 
U.  S.  C.  83-85) ,  provides  that  desert-land 
entries  made  for  lands  withdrawn  or 
classified  as  coal  lands,  or  valuable  for 
coal,  shall  not  exceed  160  acres  in  area, 
and  that  a  like  restriction  is  made  by  the 
act  of  July  17,  1914  (38  Stat.  509;  30 
U.  S.  C.  121-123),  as  supplemented  by 
the  act  of  March  4,  1933  (47  Stat.  1570; 
30  U.  S.  C.  124)  with  reference  to  desert- 
land  entries  made  for  land  withdrawn, 
classified,  or  reported  as  containing 
phosphate,  nitrate,  potash,  sodium,  sul¬ 
phur,  oil,  gas,  or  asphaltic  minerals,  or 
valuable  for  those  deposits. 

(b)  Entry  of  lands  within  an  irriga¬ 
tion  district  which  the  Secretary  of  the 
Interior  has  approved  under  the  act  of 
August  11,  1916  (39  Stat.  506;  43  U.  S.  C. 
621-630),  is  limited  to  160  acres. 

§  232.6  Second  entry,  (a)  A  person’s 
right  of  entry  under  the  desert-land  law 
is  exhausted  either  by  filing  an  allowable 
application  and  withdrawing  it  prior  to 
its  allowance  or  by  making  an  entry  or 
by  taking  an  assignment  of  an  entry,  in 
whole  or  in  part,  except,  however,  that 
under  the  act  of  September  5,  1914  (38 
Stat.  712;  43  U.  S.  C.  182),  if  a  person, 
otherwise  duly  qualified  to  make  a  desert- 
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(c)  No  assignments  of  desert-land  en¬ 
tries  or  parts  of  entries  are  conclusive 
until  examined  in  the  land  office  and 
found  satisfactory  and  the  assignment 
recognized.  When  recognized,  however, 
the  assignee  takes  the  place  of  the 
assignor  as  effectively  as  though  he 
had  made  the  entry,  and  Is  subject  to 
any  requirement  that  may  be  made  rela¬ 
tive  thereto.  The  assignment  of  a  desert- 
land  entry  to  one  disqualified  to  acquire 
title  under  the  desert-land  law,  and  to 
whom,  therefore,  recognition  of  the  as¬ 
signment  is  refused  by  the  manager,  does 
not  of  itself  render  the  entry  fraudulent, 
but  leaves  the  right  thereto  in  the  as¬ 
signor.  In  such  connection,  however,  see 

42  L.  D.  90  and  48  L.  D.  519. 

SALE,  TAXATION,  AND  MORTGAGE 

§  232.18  When  lands  may  be  sold, 
taxed,  or  mortgaged,  (a)  After  final 
proof  and  payment  have  been  made  the 
land  may  be  sold  and  conveyed  to  an¬ 
other  person  without  the  approval  of  the 
Bureau  of  Land  Management,  but  all 
such  conveyances  are  nevertheless  sub¬ 
ject  to  the  superior  rights  of  the  United 
States,  and  the  title  so  obtained  would 
fall  if  it  should  be  finally  determined  that 
the  entry  was  illegal  or  that  the  entryman 
had  failed  to  comply  with  the  law. 

(b)  Lands  embraced  in  unperfected 
desert-land  entries  are  not  subject  to 
taxation  by  the  State  authorities,  nor  to 
levy  and  sale  under  execution  to  satisfy 
judgments  against  the  entrymen,  ex¬ 
cept  as  hereinafter  set  forth  in  this 
section. 

(c)  Lands  embraced  in  desert-land 
entries  within  an  irrigation  district 
which  the  Secretary  of  the  Interior  has 
approved  under  the  act  of  August  11, 
1916  (39  Stat.  506;  43  U.  S.  C.  621-630), 
may  be  taxed  and  otherwise  dealt  with 
as  provided  by  said  act,  and  lands  in 
desert-land  entries  within  irrigation 
projects  constructed  under  the  Reclama¬ 
tion  Act  may  be  taxed  as  provided  for  by 
the  act  of  June  13,  1930  (46  Stat.  581; 

43  U.  S.  C.  455,  455a-455c). 

(d)  A  desert-land  entryman  may, 
however,  mortgage  his  interest  in  the 
entered  land  if,  by  the  laws  of  the  State 
in  which  the  land  is  situated,  a  mortgage 
of  land  is  regarded  as  merely  creating  a 
lien  thereon  and  not  as  a  conveyance 
thereof.  The  purchaser  at  a  sale  had  for 
the  foreclosure  of  such  mortgage  may  be 
recognized  as  assignee  upon  furnishing 
proof  of  his  qualifications  to  take  a  des¬ 
ert-land  entry  by  assignment.  Trans¬ 
ferees,  after  final  proof,  mortgagees,  or 
other  encumbrancers  may  file  in  the 
proper  land  office  written  notice  stating 
the  nature  of  their  claims,  and  they  will 
thereupon  become  entitled  to  receive 
notice  of  any  action  taken  by  the  Bureau 
of  Land  Management  with  reference  to 
the  entry. 

ANNUAL  PROOF 

§  232.19  Showing  required,  (a)  In 
order  to  test  the  sincerity  and  good  faith 
of  claimants  under  the  desert-land  laws 
and  to  prevent  the  segregation  for  a  num¬ 
ber  of  years  of  public  lands  in  the  interest 
of  persons  who  have  no  intention  to  re¬ 
claim  them.  Congress,  in  the  act  of  March 
3.  1891  (26  Stat.  1096;  43  U.  S.  C.  327, 
328)  made  the  requirement  that  a  map 
be  filed  at  the  initiation  of  the  entry 
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showing  the  mode  of  contemplated  irri¬ 
gation  and  the  proposed  source  of  water 
supply,  and  that  there  be  expended 
yearly  for  3  years  from  the  date  of  the 
entry  not  less  than  $1  for  each  acre  of  the 
tract  entered,  making  a  total  of  not  less 
than  $3  per  acre,  in  the  necessary  irriga¬ 
tion  reclamation,  and  cultivation  of  the 
land,  in  permanent  improvements  there¬ 
on,  and  in  the  purchase  of  water  rights 
for  the  irrigation  thereof,  and  that  at  the 
expiration  of  the  third  year  a  map  or  plan 
be  filed  showing  the  character  and  extent 
of  the  improvements  placed  on  the  claim. 
Said  act,  however,  authorizes  the  submis¬ 
sion  of  final  proof  at  an  earlier  date  than 
4  years  from  the  time  the  entry  is  made  in 
cases  wherein  reclamation  has  been  ef¬ 
fected  and  expenditures  of  not  less  than 
$3  per  acre  have  been  made. 

(b)  Yearly  or  annual  proof  of  expend¬ 
itures  must  consist  of  the  statements  of 
“two  or  more  credible  witnesses,”  each 
of  whom  must  have  personal  knowledge 
that  the  expenditures  were  made  for  the 
purpose  stated  in  the  proof.  Annual 
proofs  must  contain  itemized  statements 
showing  the  manner  in  which  expendi¬ 
tures  were  made. 

§  232.20  Acceptable  expenditures,  (a) 
Expenditures  for  the  construction  and 
maintenance  of  storage  reservoirs,  dams, 
canals,  ditches,  and  laterals  to  be  used 
by  claimant  for  irrigating  his  land;  for 
roads  where  they  are  necessary;  for 
erecting  stables,  corrals,  etc.;  for  digging 
wells,  where  the  water  therefrom  is  to 
be  used  for  irrigating  the  land;  for  stock 
or  interest  in  an  approved  irrigation  com¬ 
pany,  or  for  taxes  paid  to  an  approved 
irrigation  district,  through  which  water  is 
to  be  secured  to  irrigate  the  land;  and 
for  leveling  and  bordering  land  pro¬ 
posed  to  be  irrigated,  will  be  accepted. 
Expenditures  for  fencing  all  or  a  portion 
of  the  claim,  for  surveying  for  the  pur¬ 
pose  of  ascertaining  the  levels  for  canals, 
ditches,  etc.,  and  for  the  first  breaking 
or  clearing  of  the  soil  are  also  acceptable. 

(b)  The  value  to  be  attached  to,  and 
the  credit  to  be  given  for,  an  expendi¬ 
ture  for  works  or  improvements  is  the 
reasonable  value  of  the  work  done  or  im¬ 
provement  placed  upon  the  land,  accord¬ 
ing  to  the  market  price  therefor,  or  for 
similar  work  or  improvements  prevailing 
in  the  vicinity,  and  not  the  amount  al¬ 
leged  by  a  claimant  to  have  been  ex¬ 
pended,  nor  the  mere  proof  of  expendi¬ 
tures,  as  exhibited  by  checks  or  other 
vouchers.  (Bradley  v.  Vasold,  36  L.  D. 
106.) 

§  232.21  Expenditures  not  acceptable. 
(a)  Expenditures  for  cultivation  after 
the  soil  has  been  first  prepared  may  not 
be  accepted,  because  the  claimant  is  sup¬ 
posed  to  be  compensated  for  such  work 
by  the  crops  to  be  reaped  as  a  result  of 
cultivation.  Expenditures  for  surveying 
the  claim  in  order  to  locate  the  corners 
of  same  may  not  be  accepted.  The  cost 
of  tools,  implements,  wagons,  and  repairs 
to  same,  used  in  construction  work,  may 
not  be  computed  in  cost  of  construction. 
Expenditures  for  material  of  any  kind 
will  not  be  allowed  unless  such  material 
has  actually  been  installed  or  employed  in 
and  for  the  purpose  for  which  it  was  pur¬ 
chased.  For  instance,  if  credit  is  asked 
for  posts  and  wire  for  fences  or  for  pump 
or  other  well  machinery,  it  must  be  shown 
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that  the  fence  has  been  actually  con¬ 
structed  or  the  well  machinery  actually 
put  in  place.  No  expenditures  can  be 
credited  on  annual  proofs  upon  a  desert- 
land  entry  unless  made  on  account  of 
that  particular  entry,  and  expenditures 
once  credited  can  not  be  again  applied. 
This  rule  applies  to  second  entries  as  well 
as  to  original  entries,  and  a  claimant  who 
relinquishes  his  entry  and  makes  second 
entry  of  the  same  land  under  the  act  of 
September  5,  1914,  can  not  receive  credit 
on  annual  proofs  upon  the  second  entry 
for  expenditures  made  on  account  of  the 
former  entry.  (41  L.  D.  601  and  42  L.  D. 
523.) 

(b)  Expenditures  for  the  clearing  of 
the  land  will  not  receive  credit  in  cases 
where  the  vegetation  or  brush  claimed  to 
have  been  cleared  away  has  not  been 
actually  removed  by  the  roots.  There¬ 
fore,  expenditures  for  clearing,  where  as 
a  matter  of  fact  there  has  been  only 
crushing,  or  rolling,  or  what  is  known  in 
some  localities  as  railing  the  land,  will 
not  be  accepted. 

(c)  No  expenditures  for  stock  or  in¬ 
terest  in  an  irrigation  company,  through 
which  water  is  to  be  secured  for  irrigat¬ 
ing  the  land,  will  be  accepted  as  satis¬ 
factory  annual  expenditure  until  a  field 
examiner,  or  other  authorized  officer,  has 
submitted  a  report  as  to  the  resources  and 
reliability  of  the  company,  including  its 
actual  water  right,  and  such  report  has 
been  favorably  acted  upon  by  the  Bureau 
of  Land  Management.  The  stock  pur¬ 
chased  must  carry  the  right  to  water,  and 
it  must  be  shown  that  payment  in  cash 
has  been  made  at  least  to  the  extent  of 
the  amount  claimed  as  expenditure  for 
the  purchase  of  such  stock  in  connection 
with  the  annual  proof  submitted,  and 
such  stock  must  be  actually  owned  by  the 
claimants  at  the  time  of  the  submission  of 
final  proof. 

§  232.22  Procedure  where  proof  is  no* 
made  when  due.  Managers  will  examine 
their  records  frequently  for  the  purpose 
of  ascertaining  whether  all  annual  proofs 
due  on  pending  desert-land  entries  have 
been  made,  and  in  every  case  where  the 
claimant  is  in  default  in  that  respect  they 
will  send  him  notice  and  allow  him  60 
days  in  which  to  submit  such  proof.  If 
the  proof  is  not  furnished  as  required 
the  entry  will  be  canceled.  During  the 
pendency  of  a  Government  proceeding 
initated  by  such  notice  the  entry  will  be 
protected  against  a  private  contest  charg¬ 
ing  failure  to  make  the  required  expendi¬ 
tures,  and  such  contest  will  neither  de¬ 
feat  the  claimant’s  right  to  equitably 
perfect  the  entry  as  to  the  matter  of  ex¬ 
penditures  during  the  60  days  allowed  in 
the  notice  nor  secure  to  the  contestant 
a  preference  right  in  event  the  entry  be 
canceled  for  default  under  said  notice. 

§  232.23  Extensions  of  time.*  The  law 
makes  no  provision  for  extensions  of  time 

*  Extensions  of  time  for  making  desert- 
land  proofs  were  authorized  by  the  acts  of 
June  16,  193tf  (48  Stat.  274;  43  U.  S.  C.  256a), 
July  20,  1935  (49  Stat.  504;  43  U.  S.  C.,  256a), 
and  June  16,  1937  (  50  Stat.  303;  43  U.  S.  C. 
256a).  Such  acts  affect  only  proofs  becom¬ 
ing  due  on  or  before  December  31,  1930. 
For  that  reason,  the  regulations  which  were 
Issued  thereunder  have  not  been  Included 
in  this  chapter.  The  regulations  were  is¬ 
sued  as  Circs.  1311,  1365,  and  1432,  re¬ 
spectively. 
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5  232.13  Evidence  of  water  rights  re¬ 
quired  with  application.  No  desert-land 
application  will  be  allowed  unless  accom¬ 
panied  by  evidence  satisfactorily  show¬ 
ing  either  that  the  intending  entryman 
has  already  acquired  by  appropriation, 
purchase,  or  contract  a  right  to  the  per¬ 
manent  use  of  sufficient  water  to  irrigate 
and  reclaim  all  of  the  irrigable  portion 
of  the  land  sought,  or  that  he  has  ini¬ 
tiated  and  prosecuted,  as  far  as  then 
possible,  appropriate  steps  looking  to  the 
acquisition  of  such  a  right.  If  applicant 
intends  to  procure  water  from  an  irri¬ 
gation  district,  corporation,  or  associa¬ 
tion,  but  is  unable  to  obtain  a  contract 
for  the  water  in  advance  of  the  allow¬ 
ance  of  his  entry,  then  he  must  furnish, 
in  lieu  of  the  contract,  some  written  as¬ 
surance  from  the  responsible  officials  of 
such  district,  corporation,  or  association 
that,  if  his  entry  be  allowed,  applicant 
will  be  able  to  obtain  from  that  source 
the  necessary  water.  All  applications 
not  accompanied  by  the  evidence  above 
indicated  will  be  rejected. 

5  232.14  Plan  of  irrigation  and  pay¬ 
ment;  reports.  <a>  At  the  time  of  filing 
the  application  with  the  manager,  the 
applicant  also  mu§t  file  plans  describing 
in  detail  the  following:  Source  of  water 
supply:  character  of  the  irrigation  works 
constructed,  in  course  of  construction, 
or  proposed  to  be  constructed,  i.  e.,  res¬ 
ervoirs  for  storage,  canals,  flumes,  or 
other  methods  by  which  water  is  to  be 
conserved  and  conveyed  to  the  land;  if 
by  direct  diversion,  the  character  and 
volume  of  the  flow  of  the  streams  or 
springs,  whether  perennially  flowing  or 
intermittent.  If  the  works  have  not  been 
constructed,  it  must  be  shown  whether 
they  are  to  be  built  by  an  irrigation  dis¬ 
trict,  a  corporation,  or  an  association, 
and  a  general  description  of  the  proposed 
plan  must  be  furnished.  It  must  be 
shown  in  connection  with  any  proposed 
plan  whether,  and  by  whom,  surveys  and 
investigations  have  been  made  which 
demonstrate  the  existence  of  a  sufficient 
water  supply  and  the  feasibility  of  the 
proposed  works  to  convey  water  to  the 
land.  If  the  applicant  individually,  or 
in  association  with  others,  proposes  to 
construct  irrigation  works,  a  statement 
must  accompany  the  application,  con¬ 
taining  a  general  description  of  the  pro¬ 
posed  works,  an  estimate  of  the  cost,  and 
such  other  data  as  will  enable  the  De¬ 
partment  to  determine  the  sufficiency  of 
the  water  supply  and  the  feasibility  of 
the  proposed  works  to  convey  water  to 
the  lands  to  be  irrigated.  If  the  irriga- 
tion  is  proposed  by  means  of  artesian 
wells  or  by  pumping  from  nonartesian 
underground  sources  of  water  supply,  a 
statement  must  be  submitted  as  to  the 
existence  of  such  water  supply  upon  or 
near  the  land  involved,  including  infor¬ 
mation  as  to  other  wells  theretofore  sunk 
and  affording  a  water  supply  to  adjoining 
or  nearby  lands. 

(b)  With  respect  to  the  land  itself,  a 
specific  showing  must  be  submitted  as 
to  its  approximate  altitude,  character 
of  the  soil,  the  approximate  irrigable 
area  of  each  legal  subdivision,  and  the 
position  and  direction  of  the  proposed 
permanent  main  and  lateral  ditches  on 
the  land,  and  that  the  land  is  of  such 


contour  that  It  can  be  irrigated  from 
the  proposed  system.  The  map  required 
to  be  filed  by  section  4  of  the  act  of 
March  3,  1877,  as  amended  by  section  2 
of  the  act  of  March  3,  1891  (26  Stat. 
1096 ;  43  U.  S.  C.  327 ) ,  must  be  sufficiently 
definite  and  accurate  (preferably,  but 
not  necessarily,  prepared  by  a  licensed 
engineer)  to  show  the  plan  for  conduct¬ 
ing  water  to  the  land  to  be  irrigated. 
The  manager  will  carefully  examine  the 
evidence  submitted  in  such  applications, 
and  either  reject  defective  applications 
or  require  additional  evidence  to  be 
filed. 

(c)  At  the  time  of  filing  his  applica¬ 
tion,  plans,  and  the  statements  submitted 
therewith  the  applicant  must  pay  the 
manager  the  sum  of  25  cents  per  acre  for 
the  lands  therein  described,  the  applica¬ 
tion  to  be  given  its  proper  serial  number 
at  that  time.  No  rights  to  the  land  are 
initiated  by  the  filing  of  an  application 
unless  this  sum  is  paid  or  tendered. 

ASSIGNMENT 

5  232.15  Lands  which  may  he  as¬ 
signed.  While  by  the  act  of  March  3, 
1891  (26  Stat.  1096;  43  U.  S.  C.  329),  as¬ 
signments  of  desert-land  entries  were 
recognized,  the  Department  of  the  In¬ 
terior,  largely  for  administrative  reasons, 
held  that  a  desert-land  entry  might  be 
assigned  as  a  whole  or  in  its  entirety,  but 
refused  to  recognize  the  assignment  of 
only  a  portion  of  an  entry.  The  act  of 
March  28,  1903,  however,  provides  for  an 
assignment  of  such  entries,  in  whole  or  in 
part,  but  this  does  not  mean  that  less 
than  a  legal  subdivision  may  be  assigned. 
Therefore  no  assignment,  otherwise  than 
by  legal  subdivisions,  will  be  recognized. 
The  legal  subdivisions  assigned  must  be 
contiguous. 

Cross  Reference:  For  assignment  of  des¬ 
ert-land  entries  within  Government  reclama¬ 
tion  projects,  see  §  230.108  of  this  chapter. 

§  232.16  Qualifications  of  assignees. 

(a)  The  act  of  March  28,  1908,  also  pro¬ 
vides  that  no  person  may  take  a  desert- 
land  entry  by  assignment  unless  he  is 
qualified  to  enter  the  tract  so  assigned  to 
him.  Therefore,  if  a  person  is  not  at 
least  21  years  of  age  and,  excepting  Ne¬ 
vada,  a  resident  citizen  of  the  State 
wherein  the  land  involved  is  located;  or 
if  he  is  not  a  citizen  of  the  United  States, 
or  a  person  who  has  declared  his  inten¬ 
tion  to  become  a  citizen  thereof;  or,  if 
he  has  made  a  desert-land  entry  in  his 
own  right  and  is  not  entitled  under  the 
act  of  September  5,  1914,  to  make  a  sec¬ 
ond  entry,  he  can  not  take  such  an  en¬ 
try  by  assignment.  The  language  of  the 
act  indicates  that  the  taking  of  an  entry 
by  assignment  is  equivalent  to  the  mak¬ 
ing  of  an  entry,  and  this  being  so,  no 
person  is  allowed  to  take  more  than  one 
entry  by  assignment,  unless  it  be  done  as 
the  exercise  of  a  right  of  second  entry. 
The  right  of  entry  under  the  desert-land 
law  is  exhausted  either  by  filing  an  al¬ 
lowable  application  and  withdrawing  it 
prior  to  its  allowance  or  by  making  an 
entry  or  by  taking  one  by  assignment,  un¬ 
less  such  entry  be  subsequently  lost,  for¬ 
feited,  or  abandoned  because  of  matters 
beyond  the  claimant’s  control. 

(b)  A  person  who  has  the  right  to 
make  a  second  desert-land  entry  under 


the  act  of  September  5,  1914,  may  exer¬ 
cise  that  right  by  taking  an  assignment 
of  a  desert-land  entry,  or  part  of  such 
entry,  if  he  is  otherwise  qualified  to  make 
a  desert-land  entry  for  the  particular 
tract  assigned.  The  right  to  make  a  sec¬ 
ond  desert-land  entry,  however,  is  not 
possessed  by  any  person  who  has  assigned 
some  former  entry  or  part  thereof. 

(c)  The  act  of  March  28, 1908,  also  pro¬ 
vides  that  no  assignment  to  or  for  the 
benefit  of  any  corporation  shall  be  au¬ 
thorized  or  recognized. 

§  23Z.17  Showing  required  of  as¬ 
signees;  recognition  of  assignments,  (a) 
As  evidence  of  the  assignment  there 
should  be  transmitted  to  the  manager  the 
original  deed  of  assignment  or  a  certi¬ 
fied  copy  thereof.  Where  the  deed  of 
assignment  is  recorded  a  certified  copy 
may  be  made  by  the  officer  who  has  cus¬ 
tody  of  the  record.  Where  the  original 
deed  is  presented  to  an  officer  qualified 
to  take  proof  in  desert-land  cases,  a  copy 
certified  by  such  officer  will  be  accepted. 

(b)  An  assignee  must  file  with  his  deed 
of  assignment  a  statement  (Form 
4-274c) ,  showing  his  qualifications  to 
take  the  entry  assigned  to  him.  He  must 
show  what  applications  or  entries,  if  any, 
have  been  made  by  him  or  what  entries 
assigned  to  him  under  the  agricultural 
public  land  laws,  and  he  must  also  show 
his  qualifications  as  a  citizen  of  the 
United  States;  that  he  is  21  years  of  age 
or  over;  and  also  that  he  is  a  resident 
citizen  of  the  State  in  which  the  land  as¬ 
signed  to  him  is  situated,  except  in  the 
State  of  Nevada,  where  citizenship  of  the 
United  States  only  is  required.  If  the 
assignee  is  not  a  native-born  citizen  of 
the  United  States,  he  should  also  furnish 
a  statement  as  to  his  citizenship  status 
in  accordance  with  Part  137  of  this  chap¬ 
ter.  If  the  assignee  is  a  woman,  she 
should  in  all  cases  state  whether  she  is 
married,  and  if  so,  she  must  make  the 
showing  required  by  Part  137  of  this 
chapter.  Desert-land  entries  are  initi¬ 
ated  by  the  payment  of  25  cents  per  acre, 
and  no  assignable  right  is  acquired  by 
Desert-land  entries  are  initiated  by  the 
payment  of  25  cents  per  acre,  and 
no  assignable  right  is  acquired  by 
the  applicant  prior  to  such  payment. 
(6  L.  D.  541,  33  L.  D.  152.)  An  assign¬ 
ment  made  on  the  day  of  such  payment, 
or  soon  thereafter,  is  treated  as  suggest¬ 
ing  fraud,  and  such  cases  will  be  care¬ 
fully  scrutinized.  The  provisions  of  law 
authorizing  the  assignment  of  desert  en¬ 
tries,  in  whole  or  in  part,  furnish  no 
authority  to  a  claimant  under  said  law 
to  make  an  executory  contract  to  con¬ 
vey  the  land  after  the  issuance  of  patent 
and  thereafter  to  proceed  with  the  sub¬ 
mission  of  final  proof  in  furtherance  of 
such  contract.  (34  L.  D.  383.)  The  sale 
of  land  embraced  in  an  entry  at  any  ttme 
before  final  payment  is  made  must  be 
regarded  as  an  assignment  of  the  entry, 
and  in  such  cases  the  person  buying  the 
land  must  show  that  he  possesses  all 
the  qualifications  required  of  an  as¬ 
signee.  (29  L.  D.  453.)  The  assignor  of 
a  desert-land  entry  may  execute  the  as¬ 
signment  before  any  officer  authorized 
to  take  acknowledgments  of  deeds.  The 
assignee  must  furnish  a  statement  on 
Form  427c  as  to  his  qualifications. 
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In  which  to  file  annual  proof  becoming 
due  subsequent  to  December  31,  1936,  on 
desert-land  entries  not  embraced  within 
the  exterior  boundaries  of  any  with¬ 
drawal  or  irrigation  project  under  the 
Reclamation  Act  of  June  17,  1902  (32 
Stat.  388),  and  extensions  for  said  pur¬ 
pose  cannot  therefore  be  granted. 
However,  where  a  township  is  suspended 
from  entry  for  the  purpose  of  resurvey 
thereof  the  time  between  the  date  of 
suspension  and  the  filing  in  the  local 
office  of  the  new  plat  of  survey  will  be 
excluded  from  the  period  accorded  by 
law  for  the  reclamation  of  land  under  a 
desert  entry  within  such  township  and 
the  statutory  life  of  the  entry  extended 
accordingly  (40  L.  D.  223).  During  the 
continuance  of  the  extension  the  claim¬ 
ant  may,  at  his  option,  defer  the  making 
of  annual  expenditures  and  proof 
thereof. 

5  232.24  Submission  of  proof  before 
due  dates.  Nothing  in  the  statutes  or 
regulations  should  be  construed  to  mean 
that  the  entryman  must  wait  until  the 
end  of  the  year  to  submit  his  annual 
proof,  because  the  proof  may  be  prop¬ 
erly  submitted  as  soon  as  the  expendi¬ 
tures  have  been  made.  Proof  sufficient 
for  the  3  years  may  be  offered  whenever 
the  amount  of  $3  an  acre  has  been  ex¬ 
pended  in  reclaiming  and  improving  the 
land,  and  thereafter  annual  proof  will 
not  be  required. 

FINAL  PROOF 

§  232.25  General  requirements.  The 
entryman,  his  assigns,  or,  in  case  of 
death,  his  heirs  or  devisees,  are  allowed 
4  years  from  date  of  the  entry  writhin 
which  to  comply  with  the  requirements 
of  the  law  as  to  reclamation  and  culti¬ 
vation  of  the  land  and  to  submit  final 
proof,  but  final  proof  may  be  made  and 
patent  thereon  issued  as  soon  as  there 
has  been  expended  the  sum  of  $3  per 
acre  in  improving,  reclaiming,  and  irri¬ 
gating  the  land,  and  one-eighth  of  the 
entire  area  entered  has  been  properly 
cultivated  and  irrigated,  and  when  the 
requirements  of  the  desert-land  laws  as 
to  water  rights  and  the  construction  of 
the  necessary  reservoirs,  ditches,  dams, 
etc.,  have  been  fully  complied  with. 

§  232.26  Notice  of  intention  to  make 
final  proof.  When  an  entryman  has  re¬ 
claimed  the  land  and  is  ready  to  make 
final  proof,  he  should  apply  to  the  man¬ 
ager  for  a  notice  of  intention  to  make 
such  proof.  This  notice  must  contain 
a  complete  description  of  the  land,  give 
the  number  of  the  entry  and  name  of 
the  claimant,  and  must  bear  an  endorse¬ 
ment  specifically  indicating  the  source 
of  his  water  supply.  If  the  proof  is  made 
by  an  assignee,  his  name,  as  well  as  that 
of  the  original  entryman,  should  be 
stated.  It  must  also  show  wThen,  where, 
and  before  whom  the  proof  is  to  be  made. 
Four  witnesses  may  be  named  in  this 
notice,  two  of  whom  must  be  used  in 
making  proof.  Care  should  be  exercised 
to  select  as  witnesses  persons  who  are 
familiar,  from  personal  observation,  with 
the  land  in  question,  and  with  what  has 
been  done  by  the  claimant  toward  re¬ 
claiming  and  improving  it.  Care  should 
also  be  taken  to  ascertain  definitely  the 
names  and  addresses  of  the  proposed 


witnesses,  so  that  they  may  correctly  ap¬ 
pear  in  the  notice. 

§  232.27  Publication  of  final-proof 
notice.  The  manager  will  issue  the  usual 
notice  for  publication.  This  notice  must 
be  published  once  a  week  for  five  succes¬ 
sive  weeks  in  a  newspaper  of  established 
character  and  general  circulation  pub¬ 
lished  nearest  the  lands  (see  38  L.  D. 
131;  43  L.  D.  216).  The  claimant  must 
pay  the  cost  of  the  publication,  but  it  is 
the  duty  of  managers  to  procure  the  pub¬ 
lication  of  proper  final-proof  notices. 
The  date  fixed  for  the  taking  of  the  proof 
must  be  at  least  30  days  after  the  date 
of  first  publication.  Proof  of  publica¬ 
tion  must  be  made  by  the  statement  of 
the  publisher  of  the  newspaper  or  by 
some  one  authorized  to  act  for  him. 

§  232.28  Submission  of  final  proof. 
On  the  day  set  in  the  notice  (or,  in  the 
case  of  accident  or  unavoidable  delay, 
within  10  days  thereafter),  and  at  the 
place  and  before  the  officer  designated, 
the  claimant  will  appear  with  two  of  the 
witnesses  named  in  the  notice  and  make 
proof  of  the  reclamation,  cultivation, 
and  improvement  of  the  land.  The  testi¬ 
mony  of  each  claimant  should  be  taken 
separately  and  apart  from  and  not  with¬ 
in  the  hearing  of  either  of  his  witnesses, 
and  the  testimony  of  each  witness  should 
be  taken  separately  and  apart  from  and 
not  within  the  hearing  of  either  the  ap¬ 
plicant  or  of  any  other  witness,  and  both 
the  applicant  and  each  of  the  witnesses 
should  be  required  to  state,  in  and  as  a 
part  of  the  final-proof  testimony  given 
by  them,  that  they  have  given  such  testi¬ 
mony  without  any  actual  knowledge  of 
any  statement  made  in  the  testimony  of 
either  of  the  others.  In  every  instance 
where,  for  any  reason  whatever,  final 
proof  is  not  submitted  within  the  4  years 
prescribed  by  law,  or  within  the  period 
of  an  extension  granted  for  submitting 
such  proof,  a  statement  should  be  filed 
by  claimant,  with  the  proof,  explaining 
the  cause  of  delay. 

The  final  proof  may  be  made  before 
any  officer  authorized  to  administer 
oaths  in  public  land  cases,  as  explained 
in  §  210.1  of  this  chapter. 

§  232.29  Showing  as  to  irrigation 
system.  The  final  proof  must  show 
specifically  the  source  and  volume  of  the 
water  supply  and  how  it  >vas  acquired 
and  how  it  is  maintained.  The  number, 
length,  and  carrying  capacity  of  all 
ditches  to  and  on  each  of  the  legal  sub¬ 
divisions  must  also  be  shown.  The 
claimant  and  the  witnesses  must  each 
state  in  full  all  that  has  been  done  in 
the  matter  of  reclamation  and  improve¬ 
ments  of  the  land,  and  must  answer 
fully,  of  their  own  personal  knowledge, 
all  of  the  questions  contained  in  the 
final -proof  blanks.  They  must  state 
plainly  whether  at  any  time  they  saw  the 
land  effectually  irrigated,  and  the  differ¬ 
ent  dates  on  which  they  saw  it  irrigated 
should  be  specifically  stated. 

§  232.30  Showing  as  to  lands  irrigated 
and  reclaimed.  While  it  is  not  required 
that  all  of  the  land  shall  have  been  actu¬ 
ally  irrigated  at  the  time  final  proof  is 
made,  it  is  necessary  that  the  one-eighth 
portion  which  is  required  to  be  cultivated 
shall  also  have  been  irrigated  in  a  man¬ 


ner  calculated  to  produce  profitable  re¬ 
sults,  considering  the  character  of  the 
land,  the  climate,  and  the  kind  of  crops 
being  grown.  (Alonzo  B.  Cole,  38  L.  D. 
420.)  The  cultivation  and  irrigation  of 
the  one-eighth  portion  of  the  entire  area 
entered  may  be  had  in  a  body  on  one 
legal  subdivision  or  may  be  distributed 
over  several  subdivisions.  The  final 
proof  must  clearly  show  that  all  of  the 
permanent  main  and  lateral  ditches 
necessary  for  the  irrigation  of  all  the 
irrigable  land  in  the  entry  have  been  con¬ 
structed  so  that  water  can  be  actually 
applied  to  the  land  as  soon  as  it  is  ready 
for  cultivation.  If  pumping  be  relied 
upon  as  the  means  of  irrigation,  the 
plant  installed  for  that  purpose  must  be 
of  sufficient  capacity  to  render  available 
enough  water  for  all  the  irrigable  land. 

If  there  are  any  high  points  or  any  por¬ 
tions  of  the  land  which  for  any  reason 
it  is  not  practicable  to  irrigate,  the  na¬ 
ture,  extent,  and  situation  of  such  areas 
in  each  legal  subdivision  must  be  fully 
stated.  If  less  than  one-eighth  of  a 
smallest  legal  subdivision  is  practically 
susceptible  of  irrigation  from  claimant’s 
source  of  water  supply  and  no  portion 
thereof  is  used  as  a  necessary  part  of  his 
irrigation  scheme,  such  subdivision  must 
be  relinquished.  (43  L.  D.  269.) 

§  232.31  Showing  as  to  tillage  of  land. 

As  a  rule,  actual  tillage  of  one-eighth  of 
the  land  must  be  shown.  It  is  not  suffi¬ 
cient  to  show  only  that  there  has  been  a 
marked  increase  in  the  growth  of  gass  or 
that  grass  sufficient  to  support  stock  has 
been  produced  on  the  land  as  a  result  of 
irrigation.  If,  however,  on  account  of 
some  peculiar  climatic  or  soil  conditions, 
no  crops  except  grass  can  be  successfully 
produced,  or  if  actual  tillage  will  destroy 
or  injure  the  productive  quality  of  the 
soil,  the  actual  production  of  a  crop  of 
hay  of  merchantable  value  will  be  ac¬ 
cepted  as  sufficient  compliance  with  the 
requirements  as  to  cultivation.  (32  L.  D. 
456.)  In  such  cases,  however,  the  facts 
must  be  stated  and  the  extent  and  value 
of  the  crop  of  hay  must  be  shown,  and, 
as  before  stated,  that  same  was  produced 
as  a  result  of  actual  irrigation. 

§  232.32  Showing  as  to  water  right. 
(a)  In  every  case  where  the  claimant’s 
water  right  is  founded  upon  contract  or 
purchase  the  final  proof  must  embrace 
evidence  which  clearly  establishes  the  ’ 
fact  and  legal  sufficiency  of  that  right. 

If  claimant’s  ownership  of  such  right 
has  already  been  evidenced  in  connec¬ 
tion  with  the  original  entry  or  some  later 
proceeding,  then  the  final  proof  must 
show  his  continued  possession  thereof. 

If  the  water  right  relied  on  is  obtained 
under  claimant’s  appropriation,  the  final 
proof,  considered  together  with  any  evi¬ 
dence  previously  submitted  in  the  mat¬ 
ter,  must  show  that  the  claimant  has 
made  such  preliminary  filings  as  are 
required  by  the  laws  of  the  State  in 
which  the  land  is  located,  and  that  he 
has  also  taken  all  other  steps  necessary 
under  said  laws  to  secure  and  perfect  the 
claimed  water  right.  In  all  cases  the 
water  right,  however  it  be  acquired,  must 
entitle  the  claimant  to  the  use  of  a  suffi¬ 
cient  supply  of  water  to  irrigate  success¬ 
fully  all  the  irrigable  land  embraced  in 
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his  entry,  notwithstanding  that  the  final 
proof  need  only  show  the  actual  irriga¬ 
tion  of  one-eighth  of  that  area. 

(b)  In  those  States  where  entrymen 
have  made  applications  for  water  rights 
and  have  been  granted  permits  but 
where  no  final  adjudication  of  the  water 
right  can  be  secured  from  the  State  au¬ 
thorities  owing  to  delay  in  the  adjudica¬ 
tion  of  the  watercourses  or  other  delay 
tor  which  the  entrymen  are  in  no  way 
responsible,  proof  that  the  entrymen 
have  done  all  that  is  required  of  them  by 
the  laws  of  the  State,  together  with  proof 
of  actual  irrigation  of  one-eighth  of  the 
land  embraced  in  their  entries,  may  be 
accepted.  This  modification  of  the  rule 
that  the  claimant  must  furnish  evidence 
of  an  absolute  water  right  will  apply  only 
in  those  States  where  under  the  local 
laws  it  is  impossible  for  the  entryman 
to  secure  final  evidence  of  title  to  his 
water  right  within  the  time  allowed  him 
to  submit  final  proof  on  his  entry,  and 
in  such  cases  the  best  evidence  obtaina¬ 
ble  must  be  furnished.  (35  L.  D.  305.) 

(c)  It  is  a  well-settled  principle  of 
law  in  all  of  the  States  in  which  the 
desert  land  acts  are  operative  that  actual 
application  to  a  beneficial  use  of  water 
appropriated  from  public  streams  meas¬ 
ures  the  extent  of  the  right  to  the  water, 
and  that  failure  to  proceed  with  reason¬ 
able  diligence  to  make  such  application 
to  beneficial  use  within  a  reasonable 
time  constitutes  an  abandonment  of  the 
right.  (Wiel’s  Water  Rights  in  the 
Western  States,  sec.  172.)  The  final 
proof,  therefore,  must  show  that  the 
claimant  has  exercised  such  diligence  as 
will,  if  continued,  under  the  operation 
of  this  rule  result  in  his  definitely  se¬ 
curing  a  perfect  right  to  the  use  of  suffi¬ 
cient  water  for  the  permanent  irrigation 
and  reclamation  of  all  of  the  irrigable 
land  in  his  entry.  To  this  end  the  proof 
must  at  least  show  that  water  which  is 
being  diverted  from  its  natural  course 
and  claimed  for  the  specific  purpose  of 
irrigating  the  lands  embraced  in  claim¬ 
ant’s  entry,  under  a  legal  right  acquired 
by  virtue  of  his  own  or  his  grantor’s 

j  compliance  with  the  requirements  of  the 
State  laws  governing  the  appropriation 
of  public  waters,  his  actually  been  con¬ 
ducted  through  claimant’s  main  ditches 
to  and  upon  the  land;  that  one-eighth 
of  the  land  embraced  in  the  entry  has 
been  actually  irrigated  and  cultivated; 
that  water  has  been  brought  to  such  a 
Point  on  the  land  as  to  readily  demon¬ 
strate  that  the  entire  irrigable  area  may 
be  irrigated  from  the  system ;  and  that 
claimant  is  prepared  to  distribute  the 
water  so  claimed  over  all  of  the  irrigable 
land  in  each  smallest  legal  subdivision 
^  quantity  sufficient  for  practical  irri¬ 
gation  as  soon  as  the  land  shall  have 
been  cleared  or  otherwise  prepared  for 
cultivation.  The  nature  of  the  work 
necessary  to  be  performed  in  and  for 
the  preparation  for  cultivation  of  such 
Part  of  the  land  as  has  not  been  irri¬ 
gated  should  be  carefully  indicated,  and 
it  should  be  shown  that  the  said  work  of 
Preparation  is  being  prosecuted  with 
such  diligence  as  will  permit  of  beneficial 
application  of  appropriated  water  within 
a  reasonable  time. 


(d)  Desert-land  claimants  should  bear 
in  mind  that  a  water  right  and  a  water 
supply  are  not  the  same  thing  and  that 
the  two  are  not  always  or  necessarily 
found  together.  Strictly  speaking,  a  per¬ 
fect  and  complete  water  right  for  irriga¬ 
tion  purposes  is  confined  to  and  limited 
by  the  area  of  land  that  has  been  irri¬ 
gated  with  the  water  provided  there¬ 
under.  Under  the  various  State  laws, 
however,  an  inchoate  or  incomplete  right 
may  be  obtained  which  is  capable  of 
ripening  into  a  perfect  right  if  the  water 
is  applied  to  beneficial  use  with  reason¬ 
able  diligence.  A  person  may  have  an 
apparent  right  of  this  kind  for  land 
which  he  has  not  irrigated,  and  which, 
moreover,  he  never  can  irrigate  because 
of  the  lack  of  available  water  to  satisfy 
his  apparent  right.  Such  an  imperfect 
right,  of  course,  cannot  be  viewed  as 
meeting  the  requirements  of  the  desert- 
land  law  which  contemplates  the  even¬ 
tual  reclamation  of  all  the  irrigable  land 
in  the  entry.  Therefore,  and  with  spe¬ 
cial  reference  to  that  portion  of  the  irri¬ 
gable  land  of  an  entry  not  required  to  be 
irrigated  and  cultivated  before  final 
proof,  an  incomplete  (though  real)  water 
right  will  not  be  acceptable  if  its  comple¬ 
tion  appears  to  be  impossible  because 
there  is  no  actual  supply  of  water  avail¬ 
able  under  the  appropriation  in  question. 

§  232.33  Showing  where  tcater  supply 
is  derived  from  irrigation  project. 
(a)  Where  the  water  right  claimed  in 
any  final  proof  is  derived  from  an  irri¬ 
gation  project  it  must  be  shown  that  the 
entryman  owns  such  an  interest  therein 
as  entitles  him  to  receive  from  the  irri¬ 
gation  works  of  the  project  a  supply  of 
water  sufficient  for  the  proper  irrigation 
of  the  land  embraced  in  his  entry.  In¬ 
vestigations  by  field  examiners  as  to  the 
resources  and  reliability,  including  par¬ 
ticularly  the  source  and  volume  of  the 
water  supply,  of  all  irrigation  companies, 
associations,  and  districts  through  which 
desert-land  entrymen  seek  to  acquire 
water  rights  for  the  reclamation  of  their 
lands  are  made,  and  it  is  the  purpose  of 
the  Bureau  of  Land  Management  to  ac¬ 
cept  no  annual  or  final  proofs  based  upon 
such  a  water  right  until  an  investigation 
of  the  company  in  question  has  been 
made  and  report  thereon  approved.  The 
information  so  acquired  will  be  regarded 
as  determining,  at  least  tentatively,  the 
amount  of  stock  or  interest  which  is 
necessary  to  give  the  entryman  a  right  to 
a  sufficient  supply  of  water;  but  the 
entryman  will  be  permitted  to  challenge 
the  correctness  of  the  report  as  to  the 
facts  alleged  and  the  validity  of  its  con¬ 
clusions  and  to  offer,  either  with  his  final 
proof  or  subsequently,  such  evidence  as 
he  can  tending  to  support  his  contentions. 

(b)  Entrymen  applying  to  make  final 
proof  are  required  to  state  the  source  of 
their  water  supply,  and  if  water  is  to  be 
obtained  from  the  works  of  an  irrigation 
company,  association,  or  district  the 
manager  will  endorse  the  name  and 
address  of  the  project  upon  the  copy  of 
the  notice  to  be  forwarded  to  the  re¬ 
gional  administrator.  If  the  report  on 
the  company  has  been  acted  upon  by  the 
Bureau  of  Land  Management  and  the 
proof  submitted  by  claimant  does  not 
show  that  he  owns  the  amount  of  stock  or 


interest  in  the  company  found  necessary 
for  the  area  of  land  to  be  reclaimed,  the 
manager  will  suspend  the  proof,  advise 
the  claimant  of  the  requirements  made 
by  the  Bureau  of  Land  Management  in 
connection  with  the  report,  and  allow 
him  30  days  within  which  to  comply 
therewith  or  to  make  an  affirmative 
showing  in  duplicate  and  apply  for  a 
hearing.  In  default  of  any  action  by 
him  within  the  specified  time  the  man¬ 
ager  will  reject  the  proof,  subject  to  the 
usual  right  of  appeal. 

§  232.34  Final-proof  expiration  no¬ 
tice.  (a)  Where  final  proof  is  not  made 
within  the  period  of  4  years,  or  within  the 
period  for  which  an  extension  of  time 
has  been  granted,  the  claimant  will  be 
allowed  90  days  in  which  to  submit  final 
proof.  (44  L.  D.  364.) 

(b)  Should  no  action  be  taken  within 
the  time  allowed,  the  entry  will  be  can¬ 
celed.  The  90  days  provided  for  in  this 
section  must  not  be  construed  as  an  ex¬ 
tension  of  time  or  as  relieving  the  claim¬ 
ant  from  the  necessity  of  explaining  why 
the  proof  was  not  made  within  the  stat¬ 
utory  period  or  within  such  extensions 
of  that  period  as  have  been  specifically 
granted. 

§  232.35  Requirements  where  town¬ 
ship  is  suspended  for  resurvey.  No 
claimant  will  be  required  to  submit  final 
proof  while  the  township  embracing  his 
entry  is  under  suspension  for  the  pur¬ 
pose  of  resurvey.  (40  L.  D.  223.)  This 
also  applies  to  annual  proof.  In  com¬ 
puting  the  time  when  final  proof  on  an 
entry  so  affected  will  become  due  the 
period  between  the  date  of  suspension 
and  the  filing  in  the  local  nffice  of  the 
new  plat  of  survey  will  be  excluded. 
However,  if  the  claimant  so  elects,  he 
may  submit  final  proof  on  such  entry 
notwithstanding  the  suspension  of  the 
township. 

Cross  Reference:  For  resurveys,  see  Part 
281  of  this  chapter. 

EXTENSIONS  OF  TIME  FOR  FINAL  PROOFS*, 

ACTS  OF  MARCH  28,  1908,  APRIL  30,  1912, 

AND  FEBRUARY  25,  1925 

§  232.36  General  acts  authorizing  ex¬ 
tensions  of  time.*  There  are  five  general 
acts  of  Congress  which  authorize  the 
allowance,  under  certain  conditions,  of 
an  extension  of  time  for  the  submission 
of  final  proof  by  a  desert-land  claimant. 
Said  acts  are  the  following:  June  27, 
1906  (Sec.  5,  34  Stat.  520;  43  U.  S.  C. 
448)  ;  March  28,  1908  (Sec.  3,  35  Stat. 
52;  43  U.  S.  C.  333) ;  April  30.  1912  (37 
Stat.  106;  43  U.  S.  C.  334);  March  4, 
1915  (Sec.  5,  38  Stat.  1161;  43  U.  S.  C. 
335) ;  and  February  25,  1925  (43  Stat. 
982;  43  U.  S.  C.  336).  The  act  of  June 
27,  1906,  is  applicable  only  to  entries 
embraced  within  the  exterior  limits  of 


*  In  addition  to  the  acts  cited  In  this  sec¬ 
tion,  extensions  of  time  for  making  desert- 
land  proofs  were  authorized  by  the  acts  of 
June  16,  1933  (48  Stat.  274;  43  U.  S.  C.  256a), 
July  26,  1935  (49  Stat.  504;  43  U.  S.  C.  256a), 
and  June  16,  1937  (50  Stat.  303;  43  U.  S.  C. 
256a).  Such  acts  affect  only  proofs  becoming 
due  on  or  before  December  31,  1936.  For  that 
reason,  the  regulations  which  were  issued 
thereunder  have  not  been  included  in  this 
chapter.  The  regulations  were  issued  as 
Circs.  Nos.  1311,  1365,  and  1432,  respectively. 
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some  withdrawal  or  irrigation  project 
under  the  Reclamation  Act  of  June  17, 
1902  (32  Stat.  388) .  For  regulations  gov¬ 
erning  extensions  under  said  act  of  June 
27,  1906,  see  §§  230.113  to  230.119  of  this 
chapter.  The  act  of  March  4,  1915,  is 
applicable  only  to  entries  made  prior  to 
March  4,  1915;  and  while  authorizing  in 
certain  cases  an  additional  extension  to 
claimants  who  have  had  one  or  more  ex¬ 
tensions  under  previous  laws,  this  act 
denies  any  extension  under  its  terms  to 
claimants  who  can  obtain  such  benefit 
under  prior  acts. 

Cross  Reference:  For  regulations  under 
the  act  of  March  4,  1915,  see  §§  232.39  to 
232.41. 

§  232  37  When  extensions  of  time  may 
he  granted,  (a)  Under  the  provisions  of 
the  act  of  March  28,  1908  (35  Stat.  52; 
43  U.  S.  C.  333),  the  period  of  4  years 
may  be  extended,  in  the  discretion  of 
the  authorized  officer,  for  an  addi¬ 
tional  period  not  exceeding  3  years,  if, 
by  reason  of  some  unavoidable  delay  in 
the  construction  of  the  irrigating  works 
intended  to  convey  wrater  to  the  land,  the 
entryman  is  unable  to  make  proof  of 
reclamation  and  cultivation  required 
within  the  4  years.  This  does  not  mean 
that  the  period  within  which  proof  may 
be  made  will  be  extended  as  a  matter  of 
course  for  3  years.  Applications  for 
extension  under  said  act  will  not  be 
granted  unless  it  be  clearly  shown 
that  the  failure  to  reclaim  and  culti¬ 
vate  the  land  within  the  regular  pe¬ 
riod  of  4  years  was  due  to  no  fault  on 
the  part  of  the  entryman  but  to  some 
unavoidable  delay  in  the  construction 
of  the  irrigation  works  for  which  he  was 
not  responsible  and  could  not  have 
readily  foreseen.  (37  L.  D.  332.)  It  must 
also  appear  that  he  has  complied  with 
the  law  as  to  annual  expenditures  and 
proof  thereof. 

(b)  Under  the  provisions  of  the  act 
of  April  30,  1912  (37  Stat.  106;  43  U.  S.  C. 
334 ) ,  a  further  extension  of  time  may  be 
granted  for  submitting  final  proof,  not 
exceeding  3  years,  where  it  is  shown  that, 
because  of  some  unavoidable  delay  in  the 
construction  of  irrigation  works  intended 
to  convey  water  to  the  land  embraced  in 
his  entry,  the  claimant  is,  without  fault 
on  his  part,  unable  to  make  proof  of  the 
reclamation  and  cultivation  of  said  lands 
within  the  time  limited  therefor,  but 
such  further  extension  can  not  be 
granted  for  a  period  of  more  than  3  years 
nor  affect  contests  initiated  for  a  valid 
existing  reason. 

(c)  An  entryman  who  has  complied 
with  the  law  as  to  annual  expenditures 
and  proof  thereof  and  who  desires  to 
make  application  for  extension  of  time 
under  the  provisions  of  the  act  of  March 
28,  1908,  should  file  with  the  manager  a 
statement  setting  forth  fully  the  facts, 
showing  how  and  why  he  has  been  pre¬ 
vented  from  making  final  proof  of  re¬ 
clamation  and  cultivation  within  the 
regular  period.  This  statement  must  be 
corroborated  by  two  witnesses  who  have 
personal  knowledge  of  the  facts. 

(d)  Applications  for  further  extension 
of  time  under  the  act  of  April  30,  1912, 
and  February  25,  1925  (43  Stat.  982;  43 
U.  S.  C.  336),  may  be  made  in  the  same 
manner,  and  the  same  procedure  will  be 


followed  with  respect  to  such  applica¬ 
tions  as  under  the  act  of  March  28,  1908, 
and  the  act  of  March  4,  1915  (38  Stat. 
1161;  43  U.  S.  C.  335),  as  amended. 

§  232.38  Procedure  on  applications  for 
extensions  of  time,  where  contest  is 
pending,  (a)  A  pending  contest  against 
a  desert-land  entry  will  not  prevent  the 
allowance  of  an  application  for  extension 
of  time,  where  the  contest  affidavit  does 
not  charge  facts  tending  to  overcome  the 
prinia  facie  showing  of  right  to  such 
extension.  (41  L.  D.  603.) 

(b)  Consideration  of  an  application 
for  extension  of  time  will  not  be  deferred 
because  of  the  pendency  of  a  contest 
against  the  entry  in  question  unless  the 
contest  charges  be  sufficient,  if  proven,  to 
negative  the  right  of  the  entryman  to  an 
extension  of  time  for  making  final  proof. 
If  the  contest  charges  be  insufficient,  the 
application  for  extension,  where  regular 
in  all  respects,  will  be  allowed  and  the 
contest  dismissed  subject  to  the  right 
of  appeal,  but  without  prejudice  to  the 
contestant’s  right  to  amend  his  charges. 

RELIEF;  ACT  OF  MARCH  4,  1915 

5  232.39  General  statement.  The  last 
three  paragraphs  of  section  5  of  the  act 
of  Congress  approved  March  4,  1915  (38 
Stat.  1161),  entitled  “An  act  making  ap¬ 
propriations  to  supply  deficiencies  in 
appropriations  for  the  fiscal  year  1915 
and  for  prior  years,  and  for  other  pur¬ 
poses,”  as  amended  by  the  act  of  March 
21,  1918  (40  Stat.  458;  43  U.  S.  C.  335, 
337,  338),  authorize  the  Secretary  of  the 
Interior,  under  rules  and  regulations  to 
be  prescribed  by  him,  to  grant  relief  to 
certain  classes  of  desert-land  claimants. 
This  law  provides  that  upon  certain  con¬ 
ditions  such  an  entryman,  or  his  duly 
qualified  assignee,  may  obtain  an  exten¬ 
sion  of  time,  not  exceeding  3  years  from 
date  of  its  allowance,  in  which  to  submit 
final  proof;  or  that  upon  certain  other 
conditions  he  may  either  complete  his 
entry  in  the  manner  required  of  a  home¬ 
stead  claimant  or  purchase  the  land  on 
special  terms. 

§  232.40  Applications  for  relief,  (a) 
All  applications  for  the  benefits  of  sec¬ 
tion  5  of  the  act  of  March  4,  1915,  as 
amended,  should  be  filed  prior  to  the  ex¬ 
piration  of  the  time  within  which  the 
applicant  would  otherwise  be  required  to 
make  final  proof  on  his  desert-land  en¬ 
try  in  the  land  office  for  the  district  in 
which  the  entered  lands  is  situated. 
They  must  be  supported  by  the  statement 
of  the  applicant,  corroborated  by  two 
witnesses,  as  to  the  material  facts  nec¬ 
essary  to  be  shown. 

(b)  All  such  applications  should  con¬ 
tain  the  name  of  the  entryman  and  the 
date  of  the  entry,  and,  if  the  entry  has 
been  assigned,  the  name  of  the  assignee 
and  date  of  the  assignment;  the  descrip¬ 
tion  of  the  land  involved;  a  statement  of 
the  various  sums  of  money  expended  by 
the  applicant  or  his  grantors  in  an  en¬ 
deavor  to  reclaim  the  land,  and  the  par¬ 
ticular  purpose  for  wrhich  each  sum  was 
expended;  the  facts  by  reason  of  which 
it  has  been  impossible  for  claimant  to 
effect  reclamation  and  cultivation  and  to 
submit  final  proof  within  the  usual  pe¬ 
riod,  or  such  extensions  thereof  as  may 
have  been  granted;  and  the  facts  by  rea¬ 


son  of  which  the  applicant  considers 
that  there  is  or  is  not,  as  the  case  may 
be,  a  reasonable  prospect  that  if  an  ex¬ 
tension  of  time  is  granted  him,  he  will 
be  able  to  secure  a  sufficient  water  supply 
and  make  final  proof  of  reclamation, 
irrigation,  and  cultivation,  as  required 
by  the  desert  land  law. 

§  232.41  Conditions  for  extensions  of 
time,  (a)  To  entitle  an  entryman  to 
the  benefits  of  the  first  of  the  last  three 
paragraphs  of  section  5  of  the  act  of 
March  4,  1915,  as  amended,  the  follow¬ 
ing  conditions  must  exist:  (1)  The  entry 
must  be  a  lawful,  pending  entry  made 
prior  to  March  4, 1915;  (2)  the  entryman 
must  have  complied  with  the  require¬ 
ments  of  the  desert  land  law  with  refer¬ 
ence  to  yearly  expenditures  and  the  sub¬ 
mission  of  annual  proofs  thereof;  (3) 
there  must  be  a  reasonable  prospect  that 
if  an  extension  of  time  is  granted  the 
claimant  will  be  able  to  make  the  final 
proof  of  reclamation,  irrigation,  and  cul¬ 
tivation  as  required  by  law;  (4)  the 
case  must  be  one  in  which  an  extension 
of  time  or  a  further  extension  can  not 
properly  be  allowed  under  other  laws; 
and  (5)  there  must  be  established,  some 
fact  or  facts  constituting  a  reasonable 
excuse  for  the  applicant’s  failure  to  com¬ 
ply  with  the  law  within  the  usual  time 
and  fairly  entitling  him,  in  justice  and 
equity,  to  this  form  of  relief. 

(b)  The  existence  of  the  conditions 
set  forth  in  paragraph  (a)  (1'  and  (2) 
of  this  section,  can  be  determined  by 
examination  of  the  records  of  the  Bureau 
of  Land  Management,  but  in  order  that 
applicants  may  have  the  benefit  of  every 
possible  circumstance  entitling  them  to 
equitable  consideration,  they  are  privi¬ 
leged  to  make  such  further  showing  as 
they  may  desire  as  to  any  moneys  which 
they  may  have  expended  in  improving 
the  land,  but  not  used  as  the  basis  of 
annual  proof. 

(c)  The  existence  of  the  conditions 
enumerated  in  paragraph  (a)  (3),  (4), 
and  (5)  of  this  section,  must  be  estab¬ 
lished  in  all  cases  by  the  statements  filed 
in  support  of  the  application  for  relief. 

(d)  With  regard  to  the  condition  set 
forth  in  paragraph  (a)  (3)  of  this  sec¬ 
tion,  it  must  be  shown  what  steps  the 
applicant  has  taken  to  secure  a  water 
right;  and  either  that  he  has  secured 
such  a  right  (so  far  as  that  is  possible, 
under  the  State  laws,  in  cases  where 
beneficial  application  of  the  water  to  the 
land  has  not  yet  been  made),  or  that 
there  is  no  reason  to  doubt  that  he  will 
be  able  to  secure  such  a  right  before  his 
final  proof  is  due;  that  the  source  of 
water  supply,  if  a  natural  stream,  will, 
in  ordinary  seasons,  furnish  the  amount 
of  water  needed  by  the  claimant  to  re¬ 
claim  the  irrigable  land  in  his  entry  after 
all  appropriations  prior  to  his  have  been 
satisfied;  and,  if  water  is  to  be  taken  from 
wells,  that  there  is  reason  to  believe  that 
an  adequate  supply  can  be  obtained  from 
that  source. 

(e)  If  water  is  to  be  obtained  through 
an  irrigation  company,  association,  or 
district  upon  which  a  favorable  report 
has  been  made,  and  favorable  action  on 
such  report  has  been  taken,  the  existence 
of  the  condition  in  paragraph  (a)  *3' 
of  this  section  will  be  taken  for  granted, 
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provided  the  applicant  shows  that  he 
has  become  the  owner  of  the  required 
amount  of  stock  or  interest  in  the  project, 
or  taken  the  required  steps  to  secure  the 
inclusion  of  the  land  in  the  district,  or 
that  it  will  be  entirely  possible  for  him 
to  do  the  one  or  the  other,  as  the  case 
may  be. 

(f)  If  an  adverse  report  has  been 
made  on  the  irrigation  project  in  ques¬ 
tion,  or  if  adverse  action  thereon  has 
been  taken,  the  applicant  may  present 
such  showing  of  facts  as  may  tend  to 
refute  the  findings  made  and  the  con¬ 
clusions  reached,  whereupon,  if  the  alle¬ 
gations  seem  to  warrant  such  action,  a 
hearing  will  be  ordered  to  determine  the 
merits  of  the  case. 

(g)  The  condition  set  forth  in  para¬ 
graph  (a)  (4)  of  this  section  will  be 
satisfied  if  the  case  does  not  come  within 
the  terms  of  any  of  the  other  acts  of 
Congress  providing  for  the  allowance  of 
extensions  of  time  for  submitting  final 
proof  on  desert-land  entries. 

(h)  The  extension  of  time  authorized 
by  the  act  of  March  4,  1915,  is  applicable 
only  to  entries  made  prior  to  the  date 
of  the  act.  Where  the  irrigation  works 
intended  to  convey  water  to  the  land 
have  been  completed,  or  for  any  other 
reason,  the  claimant’s  inability  to  sub¬ 
mit  final  proof  can  not  be  attributed  to 
unavoidable  delay  in  the  construction  of 
such  irrigation  works ;  where  the  cause  of 
delay  in  submitting  the  final  proof  is  the 
claimant’s  temporary  inability  to  acquire 
water  right;  or  where,  on  account  of 
drought  of  greater  or  less  duration,  but 
not  likely,  in  all  probability,  to  be  a  per¬ 
manent  condition,  the  operation  of  a 

I  completed  system  of  irrigation  works  has 
I  been  hindered  or  delayed,  an  application 
I  for  an  extension  of  time  under  the  first 
I  paragraph  of  the  act  of  March  4,  1915, 
as  amended  by  the  act  of  March  21, 1918, 

I  above  cited,  can  be  entertained,  except 
where  the  entered  lands  have  been  in¬ 
cluded  within  the  exterior  limits  of  a 
withdrawal  or  irrigation  project  under 
the  act  of  June  17,  1902  (32  Stat.  388), 
and  the  submission  of  satisfactory  final 
I  proof  is  being  hindered  or  delayed  there- 
I  by,  so  that  the  case  comes  within  the 
[  provisions  of  the  fifth  section  of  the  act 
I  of  June  27,  1906  (34  Stat.  520;  43  U.  S.  C. 

I  448). 

(i)  No  application  for  extension  of 
I  time  can  be  allowed,  however,  if  it  ap- 
I  Pears  that  the  claimant’s  inability  to 
I  submit  final  proof  as  required  by  the 
I  desert-land  law  is  due  to  his  own  neglect 
I  or  default;  nor  will  any  such  application 
I  be  granted  where  it  appears  that  there 
I  is  no  reasonable  prospect  that  the  appli- 
I  cant  will  be  able  to  provide  a  supply  of 
water  sufficient  to  irrigate  and  perma- 
K  nently  reclaim  all  the  irrigable  land  em- 
I  braced  in  his  entry,  because,  in  such  a 
t  case,  no  extension  of  time  can  enable 
[  the  entryman  to  comply  with  the  re- 
[  QUirements  of  the  desert-land  law. 

§  232.42  Relief  by  homestead  proof,  or 
I  Purchase.  The  last  two  paragraphs  of 
I  section  5  of  the  act  of  March  4,  1915 
‘38  Stat.  1161;  43  U.  S.  C.  337,  338)  are 
I  designed  to  afford  relief  in  cases  of  the 
I  ^nd  last  mentioned  in  the  preceding 
I  section.  The  regional  administrator  is 
I  authorized,  in  his  discretion,  to  permit 


the  applicant  to  perfect  his  entry  in  the 
manner  required  of  a  homestead  entry- 
man,  or  to  purchase  the  land  on  the 
terms  specified,  as  the  applicant  may 
elect.  The  entry  itself  is  not  transmuted, 
however,  but  remains  a  desert-land 
entry,  subject  to  a  new  kind  of  proof. 

§  232.43  Conditions  authorizing  home¬ 
stead  proof  and  purchase,  (a)  To  en¬ 
title  a  claimant  to  relief  under  either 
of  the  last  two  paragraphs  of  section  5  of 
the  act  of  March  4,  1915,  as  amended,  it 
must  be  made  to  appear  to  the  satisfac¬ 
tion  of  the  authorized  officer:  (1) 
That  the  entry  in  question  is  a  lawful 
pending  entry,  made  prior  to  March  4, 
1915;  (2),  where  application  for  relief 
is  made  on  behalf  of  an  assignee,  that  the 
entry  was  assigned  to  him  prior  to  March 
21,  1^.8;  (3),  that  the  applicant  or  his 
assignors  have,  in  good  faith,  expended 
the  sum  of  $3  per  acre  in  the  attempt  to 
effect  reclamation  of  the  entered  land; 
and,  (4) ,  that  there  is  no  reasonable 
prospect  that  if  the  extension  of  time 
authorized  under  the  provisions  of  this 
act,  or  any  other  existing  law,  were 
granted  the  applicant  would  be  able  to 
secure  water  sufficient  to  effect  reclama¬ 
tion  of  the  land  in  his  entry  or  any  sub¬ 
division  thereof. 

(b)  The  conditions  of  paragraph  (a) 
(1)  and  (2)  of  this  section  can  be  deter¬ 
mined  from  the  records  of  the  Bureau  of 
Land  Management. 

(c)  With  regard  to  the  condition  of 
paragraph  (a)  (3)  of  this  section,  any 
expenditure  which  the  claimant  can 
show  that  he  has  made  in  good  faith 
and  with  a  reasonable  belief  that  it 
would  tend  to  effect  reclamation  of  the 
land  will  be  acceptable  even  though  such 
expenditure  may  not  have  been  such  as 
would  satisfy  the  requirements  for  an¬ 
nual  proof. 

(d)  With  regard  to  the  condition  of 
paragraph  (a)  (4)  of  this  section,  the 
applicant  should  show  what  steps  he  has 
taken  for  the  purpose  of  acquiring  a 
water  right  and  wfith  what  result,  what 
has  been  done  by  himself  or  others  to¬ 
ward  the  development  of  a  water  supply 
and  the  construction  of  an  irrigation  sys¬ 
tem  to  bring  the  water  to  the  land,  the 
reasons  for  his  failure  to  secure  an  ade¬ 
quate  water  supply,  and  his  grounds  for 
believing  that  there  is  no  reasonable 
prospect  of  final  success  in  acquiring 
such  a  supply.  In  this  connection  con¬ 
sideration  will  be  given  to  any  reports 
on  file  regarding  any  irrigation  company 
or  irrigation  district  from  which  appli¬ 
cant  has  been  endeavoring  to  secure 
water  and  if  it  appears  therefrom  that 
there  is  no  reasonable  prospect  that  the 
applicant  can  secure  a  sufficient  water 
supply,  the  existence  of  that  Condition 
will  be  taken  for  granted. 

§  232.44  Notice  of  allorvance  of  relief; 
election  to  purchase.  When  any  applica¬ 
tion  for  relief  under  the  second  of  the 
last  three  paragraphs  of  section  5  of  the 
act  of  March  4,  1915  (38  Stat.  1161;  43 
U.  S.  C.  337),  as  amended,  shall  have 
been  allowed  by  the  manager,  notice 
thereof  will  be  served  upon  the  claimant, 
advising  him  that  he  will  be  allowed  5 
years  from  date  of  service  of  such  notice 
within  which  to  perfect  his  entry  in  the 
manner  required  of  a  homestead  entry- 


man,  unless  he  shall,  within  60  days  from 
receipt  of  such  notice,  file  in  the  district 
land  office  an  election  to  perfect  the 
entry  within  5  years  by  purchase  under 
the  third  paragraph,  and  pay  to  the  man¬ 
ager,  at  time  of  election,  the  sum  of  50 
cents  for  each  acre  embraced  in  the 
entry.  Such  election,  if  filed,  must  be 
in  writing,  signed  by  the  claimant,  and 
his  signature  thereto  must  be  witnessed 
by  two  persons,  whose  post-office  ad¬ 
dresses  shall  be  given.  The  election  must 
bear  the  serial  number  of  the  entry  to 
which  it  relates,  and  also  the  number  of 
the  receipt  issued  for  the  money  paid  in 
connection  therewith. 

§  232.45  Procedure  for  final  proofs  in 
relief  cases.  .In  the  submission  and  con¬ 
sideration  of  final  proofs  under  the  last 
two  paragraphs  of  section  5  of  the  act 
of  March  4,  1915,  as  amended,  the  usual 
course  of  procedure  with  regard  to 
desert-land  final  proofs  will  be  followed, 
so  far  as  applicable.  The  notice  of  in¬ 
tention  to  submit  proof,  however,  should 
indicate  whether  the  entry  is  to  be  per¬ 
fected  as  in  homestead  cases  or  by  pur¬ 
chase. 

§  232.46  No  assignment  allowed  after 
relief  has  been  granted.  After  a  desert- 
land  entry  has  been  authorized  to  be  per¬ 
fected  either  in  the  manner  of  a  home¬ 
stead  entry  or  by  purchase,  no  assign¬ 
ment  thereof  will  be  allowed,  for  the 
reason  that  the  benefits  of  the  last  two 
paragraphs  of  section  5  of  the  act  of 
March  4,  1915,  as  amended  by  the  act  of 
March  21,  1918,  are  not  available  to  as¬ 
signees  under  assignments  made  subse¬ 
quently  to  the  date  of  the  act,  as 
amended;  and  in  the  final  adjudication  of 
entries  being  perfected  under  the  pro¬ 
visions  of  said  paragraphs  the  same  rules 
will  be  observed,  as  to  proof  of  nonaliena¬ 
tion,  as  in  homestead  cases. 

§  232.47  Entries  perfected  by  compli¬ 
ance  with  homestead  law.  (a)  A  claim¬ 
ant  who  has  received  permission  to  per¬ 
fect  his  entry  in  the  manner  required  of 
homestead  entrymen  may  make  proof  at 
any  time  when  he  can  show  that  resi¬ 
dence  and  cultivation  have  been  main¬ 
tained  in  good  faith  for  the  required 
length  of  time  and  to  the  required  extent. 

(b)  However,  inasmuch  as  the  home¬ 
stead  laws  do  not  authorize  the  com¬ 
mutation  of  homesteads  made  under  the 
Enlarged  Homestead  Acts,  commuta¬ 
tion  proof  will  not  be  accepted  upon  any 
desert-land  entry  involving  more  than 
160  acres.  In  addition  to  the  original 
payment  of  25  cents  per  acre  at  time  of 
entry,  a  claimant  who  makes  commu¬ 
tation  proof  must  pay  for  the  land  at  the 
regular  “minimum  price’’  of  $1.25  per 
acre. 

(c)  Failure  to  submit  final  proof 
within  the  5-year  period  allowed  by  the 
law  will  be  ground  for  the  cancellation 
of  the  entry,  unless  good  reason  for  the 
delay  can  be  shown,  in  which  event  final 
certificate  may  be  issued  and  the  case 
referred  to  the  Director,  Bureau  of  Land 
Management,  for  confirmation. 

Cross  Reference:  For  the  confirmation  of 
entries,  see  Part  107  of  this  chapter. 

(d)  Those  provisions  of  the  homestead 
law  which  define  the  personal  qualifica¬ 
tions  required  of  entrymen  do  not  apply 
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to  cases  of  this  kind,  but  the  final  proof 
must  show  that  the  claimant  possesses 
the  same  qualifications  as  to  citizenship 
and  the  amount  of  land  entered  by  him 
or  assigned  or  patented  to  him,  under  the 
agricultural  public  land  laws,  as  in  the 
case  of  those  who  make  ordinary  final 
proof  on  desert-land  entries. 

§  232.48  Residence  and  improvements 
for  homestead  proof,  (a)  If  not  already 
residing  on  his  desert-land  entry,  the 
claimant  must  establish  residence  there¬ 
on  within  6  months  from  the  date  of  re¬ 
ceiving  the  notice  advising  him  that  he 
will  be  permitted  to  perfect  his  entry 
under  the  second  of  the  last  three  para¬ 
graphs  of  section  5  of  the  act  of  March  4, 
1915,  as  amended,  unless  such  period  be 
extended  as  permitted  by  the  homestead 
law. 

(b)  Residence  upon  the  land  must  be 
continuously  maintained  for  a  period  of 
3  years  from  and  after  the  date  of  its 
establishment.  During  each  year  the 
claimant  may  be  absent  for  two  periods 
only,  the  aggregate  thereof  not  to  exceed 
5  months.  Actual  residence  must  be 
maintained  for  the  remaining  7  months 
of  each  year.  If  commutation  proof  is 
submitted,  substantially  continuous  resi¬ 
dence  upon  the  land  for  a  period  of  14 
months  must  be  shown,  together  with  the 
cultivation  of  not  less  than  one-sixteenth 
of  the  area  of  the  entry,  unless  a  reduc¬ 
tion  of  the  area  required  to  be  cultivated 
be  allowed.  The  requirements  as  to  the 
period  of  residence  and  amount  of  cul¬ 
tivation  are  those  of  the  act  of  June  6, 
1912  (37  Stat.  123;  43  U.  S.  C.  164,  169, 
218),  or  the  “3-year  homestead  law.” 

(c)  If  a  claimant  establishes  residence 
upon  his  entry  prior  to  the  allowance  of 
his  application  for  relief,  and  continues 
to  maintain  it  in  good  faith  as  required 
by  the  homestead  law,  full  credit  will  be 
allowed  for  the  period  during  which  such 
residence  is  so  maintained. 

(d)  Leaves  of  absence  and  credit  for 
military  service  will  be  allowed  upon  the 
same  terms  and  conditions  as  in  case  of 
a  homestead  entry. 

(e)  The  claimant  must  have  a  habita¬ 
ble  house  upon  the  land  at  the  time  of 
submitting  final  proof.  Other  improve¬ 
ments  should  be  of  such  character  and 
amount  as  are  sufficient  to  show  good 
faith. 

Cross  Reference:  For  residence  and  culti¬ 
vation  requirements  under  the  homestead 
laws,  see  §5  166.22  to  166.43  of  this  chapter. 

§  232.49  Cultivation  for  homestead 
proof.  Cultivation  of  the  land  for  at 
least  2  years  is  required,  and  this  must 
generally  consist  of  actual  breaking  of 
the  soil,  followed  by  planting,  sowing  of 
seed,  and  tillage  for  a  crop  other  than 
native  grasses.  However,  tilling  of  the 
land,  or  other  appropriate  treatment,  for 
the  purpose  of  conserving  the  moisture 
with  a  view  of  making  a  profitable  crop 
the  succeeding  year,  will  be  deemed  cul¬ 
tivation  within  the  terms  of  the  act 
(without  sowing  of  seed)  where  that 
manner  of  cultivation  is  necessary  or 
generally  followed  in  the  locality.  Dur¬ 
ing  the  second  year  not  less  than  one- 
sixteenth  of  the  area  entered  must  be 
actually  cultivated,  and  during  the  third 
year,  and  until  final  proof,  cultivation  of 


not  less  than  one-eighth  must  be  had. 
These  requirements  are  applicable  to  all 
cases,  without  regard  to  the  area  or  loca¬ 
tion  of  the  entry.  The  period  of  cultiva¬ 
tion,  like  that  of  residence,  may  begin 
before  the  allowance  of  the  application 
for  relief;  credit  for  all  cultivation,  if  in 
accordance  with  the  provisions  of  the  3- 
year  homestead  law,  will  be  allowed,  with¬ 
out  regard  to  the  time  when  it  was 
performed. 

§  232.50  Homestead  proof  on  entries 
in  Utah  and  Idaho.  If  the  entry  is  situ¬ 
ated  in  the  State  of  Utah  or  Idaho,  and 
the  lands  involved  have  been,  or  shall  be, 
designated  as  being  of  the  character  sub¬ 
ject  to  entry  under  the  sixth  section  of 
the  act  of  February  19,  1909  (35  Stat. 
639;  43  U.  S.  C.  218)  as  amended,  or 
June  17,  1910  (36  Stat.  531;  43  U.  S.  C. 
219),  respectively,  the  entryman  may 
avail  himself  of  the  privileges  of  these 
sections,  upon  a  proper  showing  of  the 
character  of  the  land,  as  required  of  a 
homestead  applicant  thereunder,  in 
wThich  event  residence  need  not  be  main¬ 
tained  upon  the  land,  but  the  amount  of 
cultivation  required  is  double  that  in 
ordinary  cases  and  must  be  shown  during 
a  period  of  4  years. 

§  232.51  Heirs  and  devisees;  reduc¬ 
tion  of  cultivation,  (a)  If  an  entryman 
dies  before  being  authorized  to  exercise 
the  rights  conferred  by  the  last  two 
paragraphs  of  section  5  of  the  act  of 
March  4,  1915  (38  Stat.  1161;  43  U.  S.  C. 
337,  338),  as  amended,  or  after  such  au¬ 
thorization  but  before  he  has  perfected 
his  entry,  his  rights  will  pass  to  those 
persons  who  would  inherit  his  lands  ac¬ 
cording  to  the  laws  of  the  State  wherein 
the  entry  is  located  or,  if  he  leaves  a  will, 
to  those  to  whom  he  devises  such  rights. 
Applications  for  the  benefits  of  the  said 
act  of  March  4,  1915,  may  be  filed,  and 
proofs  thereunder  may  be  submitted 
either  by  one  of  the  heirs  in  behalf  of 
all,  by  a  guardian  of  the  heirs’  estate  if 
they  themselves  are  minors,  or  by  the 
entryman’s  executor  or  administrator, 
acting  under  the  supervision  of  the 
proper  probate  court. 

(b)  The  heirs  or  devisees  will  not 
be  required  to  settle  or  reside  upon  the 
land,  but  must  showr  that  the  land  has 
been  cultivated  and  improved  by  them 
or  on  their  behalf,  as  required  by  the 
homestead  law,  for  such  period  as  will, 
when  added  to  the  entryman’s  period  of 
compliance  with  the  law,  aggregate  the 
required  term  of  3  years.  If  they  desire 
to  commute  the  entry,  they  must  show  a 
14  months’  period  of  such  residence  and 
cultivation  on  the  part  of  themselves  or 
the  entryman,  or  both,  as  would  have 
been  required  of  him  had  he  survived. 

(c)  With  regard  to  the  reduction  of 
the  required  area  of  cultivation,  the  same 
rules  and  procedure  will  be  followed  as  in 
homestead  cases. 

§  232.52  Fees.  The  same  fees,  and  no 
others,  may  be  charged  by  managers 
upon  submission  of  final  proofs  under 
section  5  of  the  act  of  March  4,  1915,  as 
amended,  as  upon  submission  of  ordi¬ 
nary  desert-land  proofs.  No  commis¬ 
sions  may  be  charged  under  any  circum¬ 
stances  and  no  testimony  fees  unless  the 
proof  is  taken  at  the  land  office. 


§  232.53  Entries  perfected  by  pur - 
chase.  If  claimant  elects  to  perfect  his 
entry  under  the  last  paragraph  of  sec¬ 
tion  5  of  the  act  of  March  4,  1915  (38 
Stat.  1161;  43  U.  S.  C.  338),  as  amended, 
he  must,  within  5  years  from  the  date 
of  his  election  and  payment  of  the  sum 
of  50  cents  per  acre,  make  final  proof  and 
pay  to  the  manager  the  further  sum  of 
75  cents  for  each  acre  of  land  embraced 
in  his  entry.  The  final  proof,  in  order 
to  be  acceptable,  must  show  that,  at  the 
date  of  the  proof,  the  claimant  has  upon 
the  tract  permanent  improvements  con¬ 
ducive  to  the  agricultural  development 
thereof,  of  the  value  of  at  least  $1.25  per 
acre,  and  that  he  has  in  good  faith  used 
the  land  for  agricultural  purposes  for  at 
least  3  years.  Under  said  last  paragraph 
grazing  will  be  regarded  as  an  agricul¬ 
tural  use,  provided  it  be  established  that 
the  land  is  best  suited  to  that  purpose 
and  has  been  so  used  in  good  faith.  Ac¬ 
tual  residence  on  the  land  need  not  be 
shown. 

§  232.54  Credit  for  improvements 
used  as  the  basis  for  annual  proof.  Im¬ 
provements  made  during  the  first  3  years 
of  the  life  of  the  entry  and  used  as  the 
basis  of  annual  proof,  if  permanent  in 
character  and  conducive  to  the  agricul¬ 
tural  development  of  the  land,  may  be 
counted  as  improvements  required  to  be 
shown  under  the  last  paragraph  of  sec¬ 
tion  5  of  the  act  of  March  4,  1915,  as 
amended,  provided  their  character  and 
continued  existence  are  satisfactorily 
established  by  the  final  proof;  but  no 
water  rights  or  irrigation  ditches  will  be 
recognized  for  this  purpose  unless  it  is 
clearly  shown  that  they  have  been  made 
actually  conducive  to  the  agricultural 
development  of  the  land,  or  a  portion 
thereof,  and  that  that  fact  is  not  incon¬ 
sistent  with  the  truth  of  the  claimant’s 
preliminary  showing  that  there  was  no 
reasonable  prospect  that  he  could  ac¬ 
quire  a  sufficient  water  supply  to  irri¬ 
gate  the  irrigable  land  of  his  entry. 

§  232.55  Penalty  for  failure  to  makt 
final  proof  and  payment.  If  a  claimant 
fails  to  make  final  proof  and  payment,  as 
required  by  the  last  paragraph  of  sec¬ 
tion  5  of  the  act  of  March  4,  1915,  as 
amended,  within  the  5-year  period,  all 
sums  theretofore  paid  by  him  will  be 
forfeited  and  the  entry  canceled. 

§  232.56  Forms  of  proofs.  Final 
proofs  under  the  second  of  the  last  three 
paragraphs  of  section  5  of  the  act  of 
March  4. 1915,  as  amended,  may  be  made 
on  the  forms  used  in  homestead  cases. 
For  final  proofs  to  be  made  under  the 
last  paragraph  special  forms  have  beea 
provided. 

relief;  act  of  February  14,  1934 

§  232.57  Applications  for  relief;  initial 
payment  required,  (a)  The  act  of  Febru¬ 
ary  14, 1934  (48  Stat.  349;  43  U.  S.  C.  339), 
entitled  “An  act  to  amend  an  act  ap¬ 
proved  March  4,  1929  (45  Stat.  1548), en¬ 
titled  ‘An  act  to  supplement  the  last  three 
pargaraphs  of  section  5  of  the  act  of 
March  4, 1915  (38  Stat.  1161) .  as  amended 
by  the  act  of  March  21,  1918  (40  Stat. 
458),”’  grants  relief  to  desert-land  en- 
trymen,  as  set  forth  in  this  section  and 
S  232.58. 
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(b)  This  act  applies  to  all  pending 
desert-land  entries  made  prior  to  July  1, 
1925,  under  which  the  entryman  or  his 
duly  qualified  assignee  under  an  assign¬ 
ment  made  prior  to  the  date  of  this  act 
has  in  good  faith  expended  the  sum  of  $3 
per  acre  in  the  attempt  to  effect  reclama¬ 
tion  of  the  land  and  where  there  is  no 
reasonable  prospect  that  he  would  be  able 
to  secure  water  sufficient  to  effect  recla¬ 
mation  of  the  irrigable  land  or  any  legal 
subdivision  thereof. 

(c)  Desert-land  entries  made  prior  to 
March  4,  1915,  and  pending  February  14, 
1934,  are  entitled  to  the  relief  granted  by 
the  act  of  March  4,  1915,  as  amended,  or 
by  the  provisions  of  this  act.  Desert- 
land  entries  made  since  March  4,  1915, 
and  prior  to  July  1,  1925,  and  pending 
February  14, 1934,  are  entitled  only  to  the 
relief  provided  for  in  this  act. 

(d)  In  all  applications  for  relief  of 
desert-land  entries  made  prior  to  March 
4,  1915,  it  should  be  specifically  stated 
whether  the  relief  is  sought  under  the 
provisions  of  the  act  of  March  4,  1915,  or 
under  the  provisions  of  said  act  of  Febru¬ 
ary  14,  1934. 

(e)  The  showing  as  to  the  right  to  such 
relief  must  be  the  same  as  that  required 
by  §  232.40.  Application?  for  relief  here¬ 
under  must  be  filed  in  the  land  office  for 
the  district  in  which  the  land  embraced  in 
the  particular  entry  is  situated. 

(f)  When  any  application  for  relief 
under  the  provisions  of  this  act  shall  have 
been  approved  by  the  manager,  notice,  by 
registered  mail,  will  be  served  upon  the 
claimant,  of  such  approval  that  he  will 
be  allowed  90  days  from  date  of  receipt  of 
such  notice  within  which  to  pay  to  the 
manager  25  cents  an  acre  for  the  land 
embraced  in  the  entry  and  to  file  an  elec¬ 
tion  to  perfect  title  to  the  entry  under  the 
provisions  of  this  act,  and  that  if  he  fails 
within  the  time  allowed  to  make  said 
initial  payment  of  25  cents  per  acre,  the 
entry  will  be  canceled;  that  he  will  be 
allowed  1  year  from  the  date  of  the  filing 
of  such  election  to  pay  the  manager  the 
additional  amount  of  75  cents  an  acre; 
and  that,  in  case  the  final  payment  be  not 
made  within  the  time  prescribed,  the  en¬ 
try  will  be  canceled  and  all  money  there¬ 
tofore  paid  will  be  forfeited. 

(g)  Should  any  claimant  fail  to  pay 
said  25  cents  per  acre  and  file  said  elec¬ 
tion  within  the  90-day  period,  the  entry 
will  be  canceled  and  the  case  closed  with¬ 
out  further  notice. 

§  232.58  Publication  and  proof;  final 
payment  required,  (a)  To  perfect  title 
to  the  entry,  under  the  act  of  February 
14, 1934,  the  claimant  shall  file  with  the 
manager  a  notice  of  intention  to  do  so, 
and  the  manager  will  order  the  publica¬ 
tion  thereof  in  the  same  manner  as  to 
other  desert-land  cases  and  in  the  pre¬ 
scribed  form. 

(b)  Publication,  proof  thereof  and  the 
required  additional  payment  of  75  cents 
Per  acre  should  be  made  within  1  year 
from  the  date  of  the  filing  of  the  election 
mentioned  in  the  preceding  section,  it  be¬ 
ing  expressly  stated  in  said  act  of  Feb¬ 
ruary  14,  1934,  that  said  additional  pay¬ 
ment  of  75  cents  per  acre  should  be  paid 
within  1  year  from  the  date  of  the  filing 
of  the  election  to  perfect  title  to  the  entry 
under  said  act,  with  the  proviso  “That  in 
case  the  final  payment  be  not  made 
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within  the  time  prescribed,  the  entry 
shall  be  canceled  and  all  money  there¬ 
tofore  paid  shall  be  forfeited.”  There  is 
no  provision  of  law  whereby  extension  of 
time  to  make  this  payment  may  be 
granted. 

(c)  Where  relief  has  heretofore  been 
granted  in  desert-land  entries  made 
prior  to  March  4,  1915,  and  such  entries 
are  intact  upon  the  records  claimants 
may,  if  they  so  desire,  take  advantage  of 
the  provisions  of  this  act. 

(d)  Where  relief  has  been  granted  in 
desert-land  entries  under  the  original 
act  of  1929  and  prior  to  February  14, 
1934,  date  of  passage  of  act  amendatory 
thereof,  and  such  entries  are  intact  upon 
the  records  of  the  Bureau  of  Land  Man¬ 
agement  and  all  of  the  payments  re¬ 
quired  to  be  made  by  said  original  act 
of  1929  have  not  been  completed  prior  to 
the  date  of  said  amendatory  act,  in  all 
such  cases  the  total  amount  to  be  col¬ 
lected  of  such  entrymen  as  a  condition 
precedent  to  the  patenting  of  their  en¬ 
tries  will  be  at  the  rate  of  $1  per  acre,  in¬ 
stead  of  $2. 

PAYMENTS 

§  232.59  Collection  of  purchase  money 
and  fees;  issuance  of  final  certificate. 
(a)  At  the  time  of  making  final  proof 
the  claimant  must  pay  to  the  manager 
the  sum  of  $1  per  acre  for  each  acre  of 
land  upon  which  proof  is  made.  This, 
together  with  the  25  cents  per  acre  paid 
at  the  time  of  making  the  original  entry, 
will  amount  to  $1.25  per  acre,  which  is 
the  price  to  be  paid  for  all  lands  entered 
under  the  desert  land  law,  except  where 
the  entry  is  perfected  by  commutation 
or  purchase  under  the  act  of  March  4, 
1915,  as  amended  and  supplemented. 
(See  §§  232.47  and  232.53.) 

(b)  If  the  entryman  is  dead  and  proof 
is  made  by  anyone  for  the  heirs,  no  will 
being  suggested  in  the  record,  the  final 
certificate  should  issue  to  the  heirs  gen¬ 
erally,  without  naming  them;  if  by  any¬ 
one  for  the  heirs  or  devisees,  final  certifi¬ 
cate  should  issue  in  like  manner  to  the 
heirs  or  devisees. 

(c)  When  final  proof  is  madb  on  an 
entry  made  prior  to  the  act  of  March  28, 
1908  (35  Stat.  52;  43  U.  S.  C.  324,  326, 
333),  for  unsurveyed  land,  if  the  land  is 
still  unsurveyed  and  such  proof  is  satis¬ 
factory,  the  manager  will  approve  same 
without  collecting  the  final  payment  of 
$1  an  acre  and  without  issuing  final  cer¬ 
tificate.  Fees  for  reducing  the  final- 
proof  testimony  to  writing  should  be  col¬ 
lected  and  receipt  issued  therefor  if  the 
proof  is  taken  before  the  manager.  As 
soon  as  the  plat  or  plats  of  any  township 
or  townships  previously  unsurveyed  are 
filed  in  the  land  office  the  manager  will 
examine  his  records  for  the  purpose  of 
determining,  if  possible,  whether  or  not, 
prior  to  the  passage  of  the  act  of  March 
28,  1908,  any  desert-land  entry  of  unsur¬ 
veyed  land  was  allowed  in  the  locality 
covered  by  the  said  plats;  and  if  any 
such  entries  are  found  intact,  he  will  call 
upon  the  claimants  thereof  to  file  a  state¬ 
ment  of  adjustment,  corroborated  by  two 
witnesses,  giving  the  correct  description, 
in  accordance  with  the  survey  of  the 
lands  embraced  in  their  respective 
entries. 

(d)  If  the  final  proof  has  been  made 
upon  any  desert -land  entry  so  adjusted 


and  the  records  show  that  such  proof 
has  been  found  satisfactory  and  no  con¬ 
flicts  or  other  objections  are  apparent, 
the  manager  will  allow  claimant  60  days 
within  which  to  make  final  payment  for 
the  land. 

§  232.60  Amounts  to  be  paid.  No  fees 
or  commissions  are  required  of  persons 
making  entry  under  the  desert  land  laws 
except  such  fees  as  are  paid  to  the  of¬ 
ficers  for  taking  the  affidavits  and  proofs. 
Unless  the  entry  be  perfected  under  the 
act  of  March  4,  1915  (38  Stat.  1161;  43 
U.  S.  C.  335,  337,  338),  or  February  14, 
1934  (48  Stat.  349;  43  U.  S.  C.  339),  the 
only  payments  made  to  the  Government 
are  the  original  payment  of  25  cents  an 
acre  at  the  time  of  making  the  applica¬ 
tion  and  the  final  payment  of  $1  an 
acre,  to  be  paid  at  the  time  of  making 
final  proof.  Where  final  proofs  are  made 
before  the  manager  in  California,  Ore¬ 
gon,  Washington,  Nevada,  Colorado, 
Idaho,  New  Mexico,  Arizona,  Utah,  Wy¬ 
oming,  and  Montana,  he  will  be  entitled 
to  receive  jointly  22%  cents  for  each 
100  words  of  testimony  reduced  to  writ¬ 
ing;  in  all  other  States  he  will  be  allowed 
15  cents  per  100  words  for  such  service. 
The  United  States  commissioners,  judges, 
and  clerks  are  not  entitled  to  receive  a 
greater  sum  than  25  cents  for  each  oath 
administered  by  them,  except  that  they 
are  entitled, to  receive  $1  for  administer¬ 
ing  the  oath  to  each  entryman  and  each 
final-proof  witness  where  final-proof 
testimony  has  been  reduced  to  writing 
by  them. 

CONTESTS  AND  RELINQUISHMENTS 

§  232.61  Contests,  (a)  Contests  may 
be  initiated  by  any  person  seeking  to  ac¬ 
quire  title  to  or  claiming  an  interest  in 
the  land  involved  against  a  party  to  any 
desert-land  entry  because  of  priority  of 
claim  or  for  any  sufficient  cause  affect¬ 
ing  the  legality  or  validity  of  the  claim 
not  shown  by  the  records  of  the  Bureau 
of  Land  Management. 

(b)  Successful  contestants  will  be  al¬ 
lowed  a  preference  right  of  entry  for  30 
days  after  notice  of  the  cancellation  of 
the  contested  entry,  in  the  same  manner 
as  in  homestead  cases,  and  the  manager 
will  give  the  same  notice  and  is  entitled 
to  the  same  fee  for  notice  as  in  other 
cases.  -r 

Cross  Reference:  For  rules  of  practice  gov- 
ering  contests  and  protests,  see  Part  221  of 
this  chapter. 

§  232.62  Relinquishments.  A  desert- 
land  entry  may  be  relinquished  at  any 
time  by  the  party  owning  the  same. 
Conditional  relinquishments  will  not  be 
accepted. 

Cross  Reference:  For  relinquishments,  In 
general,  see  Part  105  of  this  chapter. 


Part  233 — Flathead  Irrigation  Project, 
Montana  1 
GENERAL  statement 

Sec. 

233.1  Statutes  authorizing  construction  of 

project;  lands  in  project. 

233.2  Payment  of  appraised  Indian  price  of 

land. 


1  The  administration  of  the  Flathead  irri¬ 
gation  project  was  transferred  from  the  Bu¬ 
reau  of  Reclamation  to  the  Bureau  of  Indian 
Affairs  by  Departmental  order  of  January  15, 
1924. 
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RULES  AND  REGULATIONS 


Sec. 

233.3  Limitation  on  entry. 

233.4  Assessment  for  irrigation  is  in  addi¬ 

tion  to  appraised  Indian  price. 

233.5  Commutation  permitted. 

ASSIGNMENTS 

233.6  Privilege  of  assignment  extended  to 

Flathead  project. 

233.7  Assignment  of  part  of  farm  unit. 

233.8  Deposit  for  cost  of  survey. 

233.9  Amendatory  farm -unit  plats. 

233.10  Filing  of  instruments  of  assignment. 

233.11  Showing  required  of  assignor  and  as¬ 

signee. 

233.12  Procedure  governing  assignments. 

mortgages 

233.13  Notice  of  interest  by  mortgagees. 

233.14  Notation  of  mortgage  interest;  effect 

of  notation. 

233.15  Rights  of  mortgagee  purchaser  at 

foreclosure  sale. 

CANCELLATION  OF  ENTRIES 

233.16  Payment  of  appraised  price  and  rec¬ 

lamation  of  land  necessary. 

WIDOWS,  HEIRS,  OR  DEVISEES  OF  ENTRYMEN 

233.17  Completion  of  entries  by  widows, 

heirs,  or  devisees. 

233.18  Rights  of  minor  heirs. 

FINAL  AND  COMMUTATION  PROOFS,  CERTIFICATES, 
AND  PATENTS 

233.19  Action  on  proofs;  when  final  certifi¬ 

cate  may  issue. 

233.20  Procedure  where  proof  is  not  accept¬ 

able. 

233.21  Credit  for  military  or  naval  service. 

233.22  Acceptance  of  proof  of  residence,  cul¬ 

tivation,  and  improvement. 

233.23  Indian  charges,  testimony  fees,  and 

final  commissions. 

233.24  Requirements  of  reclamation  proof. 

233.25  What  constitutes  reclamation  and 

cultivation. 

233.26  Lien  for  unpaid  moneys  reserved  in 

final  certificate. 

233.27  When  lien  in  patent  will  be  released. 

Authority:  §§  233.1  to  233.27  issued  under 
sec.  15,  35  Stat.  450. 

Cross  References:  For  electric  power  sys¬ 
tem,  Flathead  irrigation  project,  see  25  CFR 
Part  131.  For  operation  and  maintenance 
regulations  of  the  Flathead  irrigation  proj¬ 
ect,  see  25  CFR  Parts  97,  100.  For  orders  fix¬ 
ing  operation  and  maintenance  charges  for 
the  Flathead  irrigation  project  and  district, 
see  25  CFR  130.15-130.29. 

GENERAL  STATEMENT 

§  233.1  Statutes  authorizing  construc¬ 
tion  of  project ;  lands  in  project.  The 
Flathead  irrigation  project  was  con¬ 
structed  within  the  Flathead  Indian 
Reservation  under  the  provisions  of  the 
act  of  April  23,  1904  (33  Stat.  302),  as 
amended  by  section  15  of  the  act  of  May 
29, 1908  (35  Stat.  448),  and  supplemented 
by  the  act  of  May  10,  1926  (44  Stat.  464) , 
and  other  acts.  Only  those  lands  desig¬ 
nated  as  farm  units  on  farm-unit  plats 
approved  by  the  Secretary  of  the  Interior 
or  under  his  specific  authority  and  those 
lands  irrigable  from  the  project  em¬ 
braced  in  Indian  allotments  are  within 
the  Flathead  irrigation  project.  The 
designation  of  any  tract  or  tracts  of  land 
as  a  farm  unit  or  farm  units  includes 
those  lands  in  the  Flathead  project,  and 
the  cancellation  of  any  farm  unit  or  farm 
units  eliminates  the  lands  formerly 
designated  as  such  farm  unit  or  farm 
units  from  the  project. 


§  233.2  Payment  of  appraised  Indian 
price  of  land.  An  entryman  for  land 
within  the  Flathead  project,  in  addition 
to  complying  with  the  ordinary  pro¬ 
visions  of  the  homestead  laws  applicable 
to  his  entry,  must  pay  the  appraised 
Indian  price  of  the  land.  One-third  of 
the  appraised  value  of  the  land  must  be 
paid  when  entry  is  made  and  two- 
fifteenths  of  the  appraised  value  an¬ 
nually  thereafter  for  5  years  beginning 
1  year  after  the  date  of  filing,  without 
interest. 

§  233.3  Limitation  on  entry.  No  per¬ 
son  can  enter  more  than  one  farm  unit, 
regardless  of  its  acreage,  nor  can  he  enter 
a  part  of  a  farm  unit,  nor  parts  of  two 
or  more  farm  units,  nor  a  farm  unit  and 
adjacent  lands  not  designated  as  a  farm 
unit,  and  no  person  can  enter  a  farm  unit 
who  is  not  entitled  to  enter  160  acres 
under  the  homestead  laws. 

§  233.4  Assessment  for  irrigation  is  in 
addition  to  appraised  Indian  price.  Per¬ 
sons  who  enter  farm  units  must  pay  that 
part  of  the  cost  of  building,  operating, 
and  maintaining  the  irrigation  works 
which  is  assessed  against  their  tracts,  in 
addition  to  the  Indian  price  or  appraised 
value  of  the  lands.  The  building,  oper¬ 
ation,  and  maintenance  charges  against 
any  particular  unit  or  allotment  will  be 
based  on  the  number  of  acres  in  it  which 
can  be  irrigated  and  not  on  the  entire 
area  of  the  unit,  as  there  will  be  no 
building,  operation,  or  maintenance 
charges  against  any  land  in  any  unit 
which  can  not  be  irrigated.  The  entire 
Indian  price  must  be  paid  for  each  acre 
in  the  units,  regardless  of  the  area  of 
them  which  can  be  irrigated. 

§  233.5  Commutation  permitted. 
These  entries  are  subject  to  the  commu¬ 
tation  provisions  of  the  homestead  law. 
The  irrigable  areas  are  announced  on 
farm-unit  plats,  and  public  notice, 
stating  the  amount  of  the  charges  and 
other  details  concerning  payment,  is  is¬ 
sued  by  the  Secretary  of  the  Interior. 

•  ASSIGNMENTS 

§  233.6  Privilege  of  assignment  ex¬ 
tended  to  Flathead  project.  Under  the 
provisions  of  the  act  of  June  23,  1910 
(36  Stat.  592;  43  U.  S.  C.  441),  persons 
who  have  made  orznay  make  homestead 
entries  subject  to  the  provisions  of  the 
Reclamation  Act  of  June  17,  1902  (32 
Stat.  388),  may  assign  their  entries  in 
their  entirety,  or  in  part,  at  any  time 
from  and  after  filing  with  the  Bureau 
of  Land  Management  of  satisfactory 
proof  of  the  residence,  improvements, 
and  cultivation  required  by  the  ordinary 
provisions  of  the  homestead  law.  The 
act  of  July  17.  1914  (38  Stat.  510; 
43  U.  S.  C.  593),  extends  the  provi¬ 
sions  of  the  act  of  June  23,  1910,  supra, 
to  the  Flathead  project.  Assignment  of 
part  of  an  entry  within  the  Flathead 
project  may  be  made  only  after  the  sub¬ 
division  of  the  farm  units. 

§  233.7  Assignment  of  part  of  farm 
unit.*  Where  it  is  desired  to  assign  a 
part  of  a  farm  unit,  an  application  for 

*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wUlfully  to  make  to 
any  department  or  agency  of  the  United 


the  amendment,  and  subdivision,  of  such 
unit  should  be  filed  with  the  project  en¬ 
gineer.  The  assignment,  with  accom¬ 
panying  showing  by  the  assignor  and 
assignee,  must  also  be  filed  with  the  proj¬ 
ect  engineer  for  his  consideration. 

§  233.8  Deposit  for  cost  of  survey.  If 
a  survey  shall  be  found  necessary  to  de¬ 
termine  the  boundaries  of  the  subdivi¬ 
sion  of  any  such  farm  unit,  or  the 
division  of  the  irrigable  area,  a  deposit 
equal  to  the  estimated  cost  of  such  sur¬ 
vey  must  be  made  with  the  special  dis¬ 
bursing  agent  of  the  project  on  the 
project  by  or  on  behalf  of  the  parties 
concerned.  Any  excess  over  the  actual 
cost  will  be  returned  to  the  depositor  or 
depositors  after  completion  of  the  sur¬ 
vey,  and  they  will  also  be  required  to 
make  good  any  deficiency  in  their  deposit. 

Cross  Reference:  For  surveys,  in  general, 
see  Part  280  of  this  chapter. 

§  233.9  Amendatory  farm-unit  plats. 
When  the  plats  describing  the  amended 
farm  units  are  approved  by  the  project 
engineer,  he  will  forward  two  copies  of 
the  amendatory  plat  together  with  the 
assignment  and  accompanying  showings 
to  the  land  office,  where  the  amendatory 
plat  will  be  treated  as  an  official  amend¬ 
ment  of  the  farm-unit  plat.  A  copy  of 
the  amendatory  plat  will  also  be  for¬ 
warded  promptly  by  the  project  engineer 
to  the  Area  Director,  Bureau  of  Indian 
Affairs,  Billings,  Montana,  for  formal 
approval. 

§  233.10  Filing  of  instruments  of  as¬ 
signment.  No  assignment  of  a  farm  unit 
or  any  part  thereof  shall  be  accepted  by 
the  Bureau  of  Land  Management,  or 
recognized  as  valid  for  any  purpose,  until 
after  the  filing  in  the  land  office  of  the 
showings  and  certificates  required  by 
§  233.11. 

§  233.11  Showing  required  of  assignor 
and  assignee.  Assignments  under  this 
act  are  expressly  made  subject  to  the 
limitations,  charges,  terms,  and  condi¬ 
tions  of  the  act  of  April  23,  1904  (33  Stat. 
302),  as  amended  by  section  15  of  the 
act  of  May  29,  1908  (35  Stat.  448),  and 
acts  supplementary  thereto  or  amenda¬ 
tory  thereof,  including  the  act  of  May  10, 
1926  (44  Stat.  464),  and  inasmuch  as  the 
law  limits  the  right  of  entry  to  one  farm 
unit,  and  forbids  the  holding  of  more 
than  one  farm  unit  prior  to  payment  of 
all  building  and  betterment  charges,  each 
assignor  must  present  a  showing  to  the 
effect  that  the  assignment  is  an  absolute 
sale,  divesting  him  of  all  interest  in  the 
premises  assigned,  and  each  assignee 
must  present  a  showing  that  he  does  not 
own  or  hold,  and  is  not  claiming,  any 
other  farm  unit  or  entry  under  the  act 
of  April  23,  1904  (33  Stat.  302),  and  the 
acts  supplementary  thereto  or  amenda¬ 
tory  thereof,  upon  which  all  installments 
of  building  and  betterment  charges  have 
.  not  been  paid  in  full,  and  has  no  existing 
water-right  applications  covering  an  area 
of  land  which,  added  to  that  taken  by 
assignment,  will  exceed  160  acres,  or  the 
maximum  limit  of  area  fixed  by  the  Sec¬ 
retary  of  the  Interior,  and  a  further 

States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
ter  within  its  Jurisdiction. 
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showing,  in  the  form  of  a  certificate  of 
the  project  engineer,  that  water-right  ap¬ 
plication  therefor  is  not  yet  receivable; 
or  that  the  assignee  has  filed  in  the  proj¬ 
ect  office  for  acceptance  a  water-right 
application  in  due  form  for  the  land  em¬ 
braced  in  the  assignment.  A  married 
woman  whose  husband  is  claiming  any 
farm  unit  or  entry  upon  which  all  in¬ 
stallments  of  building  and  betterment 
charges  have  not  been  paid  will  not  be 
allowed  to  take  an  assignment  under  the 
act  of  June  23,  1910  (36  Stat.  592;  43 
U.  S.  C.  441),  unless  such  assignment 
is  purchased  with  her  own  money  and 
for  her  own  use  and  benefit. 

§  233.12  Procedure  governing  assign¬ 
ments.  Assignments  made  and  filed  in 
accordance  with  the  regulations  in 
§§  233.6  to  233.11  should  be  noted  on  the 
land  office  record  and,  if  approved,  the 
assignees  in  each  case  will,  at  the  proper 
time,  make  payment  of  the  water-right 
charges  and  submit  proof  of  reclamation 
as  would  the  original  entry  man,  and, 
after  proof  of  full  compliance  with  the 
law,  may  receive  a  patent  for  the  land. 

MORTGAGES 

§  233.13  Notice  of  interest  by  mortga¬ 
gees.  Mortgagees  of  lands  embraced  in 
homestead  entries  within  the  Flathead 
project  may  Je  in  the  land  office  for  the 
district  in  which  the  land  is  located  a 
notice  of  such  mortgage  interest,  and 
shall  thereupon  become  entitled  to  re¬ 
ceive  and  be  given  the  same  notice  of  any 
contest  or  other  proceedings  thereafter 
had  affecting  the  entry  as  is  required  to 
be  given  the  entryman  in  connection 
with  such  proceedings,  and  a  like  notice 
of  mortgage  interest  may  be  filed  with 
the  project  engineer  in  case  of  any  lands, 
whether  or  not  water-right  application 
has  been  filed,  including  homestead  en¬ 
tries,  and  lands  in  private  ownership; 
and  thereupon  the  mortgagee  shall  re¬ 
ceive  copies  of  all  notices  of  default  in 
payment  of  the  water-right  charges 
levied  by  the  Secretary  of  the  Interior 
against  such  lands,  and  shall  be  per¬ 
mitted  to  make  payment  of  the  amount 
so  in  default  within  60  days  from  the 
date  of  such  notice.  Any  payment  so 
made  shall  be  credited  on  the  charges 
levied  by  the  Secretary  of  the  Interior 
against  such  lands. 

§  233.14  Notation  of  mortgage  inter¬ 
est;  effect  of  notation.  Every  such  notice 
of  mortgage  interest,  filed  as  provided  in 
the  preceding  section,  must  be  forthwith 
noted  upon  the  records  of  the  project 
engineer,  and  of  the  land  office,  and  be 
promptly  reported  to  the  Area  Director, 
Bureau  of  Indian  Affairs.  Relinquish¬ 
ment  of  a  homestead  entry,  or  part 
thereof,  within  the  project,  upon  which 
final  proof  has  been  submitted,  where  the 
records  show  the  land  to  have  been  mort¬ 
gaged,  will  not  be  accepted  or  noted,  un¬ 
less  the  mortgagee  joins  therein;  nor 
will  an  assignment  of  such  entry,  or  part 
thereof,  under  the  act  of  July  17, 1914  (38 
Stat.  510;  43  U.  S.  C.  593),  extending  to 
the  Flathead  project  the  provisions  of 
the  act  of  June  23,  1910  (36  Stat.  592; 
*3  U.  S.  C..441),  be  recognized  or  per- 
mitted  unless  the  assignment  specifically 
refers  to  such  mortgage  and  is  made  and 
Wcepted  subject  thereto. 


5  233.15  Rights  of  mortgagee  pur¬ 
chaser  at  foreclosure  sale.  If  such  mort¬ 
gagee  buys  in  the  land  at  foreclosure 
sale,  no  steps  will  be  taken  to  cancel  the 
water-right  application,  on  account  of 
failure  of  the  applicant  to  maintain  resi¬ 
dence  upon  or  in  the  neighborhood  of  the 
land,  until  1  year  after  the  end  of  the 
statutory  period  of  redemption,  if  there 
be  such  statutory  period;  if  not,  until  1 
year  after  the  foreclosure  sale;  nor  on 
account  of  the  holdings  by  the  same 
mortgagee  of  lands  in  excess  of  160  acres 
or  of  the  limit  per  single  ownership  of 
private  lands  as  fixed  by  the  Secretary  of 
the  Interior  for  which  a  water  right  may 
be  purchased  until  2  years  after  such 
foreclosure  purchase,  provided  that  all 
charges  in  connection  with  the  water- 
right  application  that  may  be  due  at  the 
time  of  foreclosure  sale  and  all  such 
charges  that  may  become  due  during  the 
period  when  the  land  is  held  under  the 
terms  hereof  shall  be  promptly  paid  by 
cr  on  behalf  of  the  mortgagee;  and  also 
that  within  such  period  of  1  year  an  ac¬ 
ceptable  water-right  application  for  such 
land  be  filed  by  a  qualified  person,  who, 
upon  submitting  satisfactory  evidence  of 
transfer  of  title,  shall  receive  a  credit 
equal  to  all  payments  theretofore  made 
on  account  of  the  water-right  charges 
for  said  land.  To  secure  the  benefits  of 
this  order  the  mortgagee  purchasing 
land  at  foreclosure  sale  hereunder  must 
give  notice  thereof  to  the  manager  of  the 
district  land  office  and  to  the  engineer 
in  charge  of  the  project  within  60  days 
thereafter. 

CANCELLATION  OF  ENTRIES 

§  233.16  Payment  of  appraised  price 
and  reclamation  of  land  necessary.  All 
homestead  entrymen  within  the  Flathead 
project  must,  in  addition  to  paying  the 
appraised  value  of  the  land  and  water- 
right  charges,  reclaim  at  least  one-half 
of  the  total  irrigable  area  in  their  entries 
for  agricultural  purposes.  Failure  to 
make  any  two  payments  of  the  appraised 
price  when  due  or  to  reclaim  the  land 
as  above  indicated,  or  any  failure  to  com¬ 
ply  with  the  requirements  of  the  home¬ 
stead  law  and  the  acts  authorizing  the 
construction  of  the  Flathead  project  as 
to  residence,  cultivation,  improvement, 
and  payments,  will  render  the  entry  sub¬ 
ject  to  cancellation,  and  the  money  paid 
subject  to  forfeiture,  whether  water- 
right  application  has  been  made  or  not. 
Failure  to  make  any  two  payments  of  the 
installments  of  water-right  charges 
when  due  will  render  such  entries  subject 
to  cancellation;  and  upon  receipt  of  a 
statement  from  the  Arpa  Director,  Bu¬ 
reau  of  Indian  Affairs,  that  two  of  such 
payments  remain  due  and  unpaid,  after 
proper  service  of  notice  upon  the  entry- 
man  and  upon  the  mortgagee,  if  any  such 
there  be  of  record,  the  date  and  manner 
of  service  being  stated,  the  entry  will, 
without  further  notice,  be  canceled. 

WIDOWS,  HEIRS,  OR  DEVISEES  OF  ENTRYMEN 

§  233.17  Completion  of  entries  by 
widows,  heirs,  or  devisees.  The  widows, 
heirs,  or  devisees  of  persons  who  make 
entries  within  the  Flathead  project  will 
not  be  required  both  to  reside  upon  and 
cultivate  the  lands  covered  by  the  entry 
of  the  persons  from  whom  they  inherit. 


but  they  must  reclaim  at  least  one-half  of 
the  total  irrigable  area  of  the  entry  for 
agricultural  purposes,  as  required  by  the 
law,  and  make  payment  of  all  unpaid 
charges  when  due. 

§  233.18  Rights  of  minor  heirs.  Upon 
the  death  of  a  homesteader  having  an 
entry  within  the  project,  leaving  no 
widow  and  only  minor  heirs,  his  right 
may,  under  section  2292,  Revised  Stat¬ 
utes  (43  U.  S.  C.  171),  be  sold  for  the 
benefit  of  such  heirs.  (See  heirs  of 
Frederick  C.  DeLong,  36  L.  D.  332.)  The 
purchaser  and  his  assignees  take  subject 
to  the  payment  of  the  water-right 
charges  authorized  by  law  and  the  regu¬ 
lations  thereunder  and  must  reclaim 
one-half  the  irrigable  area,  as  required 
by  said  law,  but  are  not  required  other¬ 
wise  to  comply  with  the  homestead  law. 

FINAL  AND  COMMUTATION  PROOFS,  CERTIFI¬ 
CATES  AND  PATENTS 

§  233.19  Action  on  proofs;  when  final 
certificate  may  issue.  If  such  proof 
showing  reclamation  and  payment  of 
charges  is  filed,  and  the  proof  of  com¬ 
pliance  with  the  ordinary  provisions  of 
the  homestead  law  as  to  residence,  im¬ 
provements,  and  cultivation  is  found,  on 
examination  by  the  manager,  to  be  suffi¬ 
cient,  he  will  issue  final  certificate  on 
the  entry  as  provided  in  §  233.26. 

§  233.20  Procedure  where  proof  is  not 
acceptable.  If  any  proof  offered  under 
this  law  be  irregular  or  insufficient  the 
manager  will  reject  it  and  allow  the  en¬ 
tryman  the  usual  right  of  appeal. 

§  233.21  Credit  for  military  or  naval 
service.  Soldiers  and  sailors  and  other 
persons  entitled  to  claim  credit  for  mil¬ 
itary  or  naval  service,  as  provided  in  Part 
181  of  this  chapter,  will  be  allowed 
to  claim  such  credit  in  connection  with 
entries  within  the  Flathead  project,  but 
will  not  be  entitled  to  receive  final  cer¬ 
tificate  or  patent  until  the  requirements 
as  to  reclamation  and  payment  of  the 
water-right  charges  have  been  met. 

§  233.22  Acceptance  of  proof  of  resi¬ 
dence,  cultivation,  and  improvement. 
Entrymen  who  have  resided  on,  culti¬ 
vated,  and  improved  their  lands  for  the 
time  required  by  the  homestead  law,  and 
have  submitted  proof  which  has  been 
found  satisfactory  thereunder  by  the 
Bureau  of  Land  Management,  but  who 
are  unable  to  furnish  proof  of  reclama¬ 
tion  because  water  has  not  been  fur¬ 
nished,  will  be  excused  from  further 
residence  on  their  lands  and  will  be  given 
a  notice  reciting  that  further  residence 
is  not  required,  but  that  final  certificate 
and  patent  will  not  issue  until  proof  of 
reclamation  of  one-half  of  the  irrigable 
area  of  the  entry  and  payment  of  all 
charges  due  under  public  notices  and 
orders  issued  in  pursuance  of  the  law. 

Cross  Reference:  For  regulations  under 
the  homestead  laws,  concerning  residence, 
cultivation,  and  improvements,  see  §  §  166.22- 
166.43  of  this  chapter. 

§  233.23  Indian  charges,  testimony 
fees,  and  final  commissions.  Upon  the 
submission  of  proof  on  entries  within 
the  Flathead  project,  managers  will  ac¬ 
cept  only  the  payments  of  Indian 
charges  and  the  testimony  fees  for  “re- 
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ducing  testimony  to  writing  and  exam¬ 
ining  and  approving  testimony,”  and  will 
not  accept  final  commissions  payable  on 
such  entries  until  proof  is  received  of 
compliance  with  the  requirements  of  the 
law  as  to  reclamation  and  payment  of 
the  charges  which  have  become  due. 

§  233.24  Requirements  of  reclamation 
proof.  Entrymen,  in  making  proof  of 
compliance  with  the  law  as  to  reclama¬ 
tion  of  one-half  of  the  irrigable  area  and 
payment  of  charges  due,  must  submit  a 
showing  duly  corroborated  by  two  wit¬ 
nesses,  in  duplicate,  to  the  project  en¬ 
gineer  showing  those  facts.  Thereupon 
it  shall  be  the  duty  of  the  project  en¬ 
gineer  to  verify  the  statement  as  to  pay¬ 
ment  and  also  make  such  examination 
of  the  land  as  will  enable  him  to  deter¬ 
mine  whether  reclamation  as  required  by 
law  and  the  regulations  has  been  made. 
If  he  finds  that  the  statement  as  to  pay¬ 
ment  be  correct,  he  will  so  certify,  which 
certificate  will  also  show  the  date  on 
which  the  next  payment  is  due;  but  if 
he  finds  that  all  payments  have  not  been 
made  as  required  he  will  advise  the  en- 
tryman  thereof,  requiring  him  to  pay 
the  amounts  found  to  be  unpaid  and  due, 
with  a  right  of  appeal  in  the  entryman 
from  such  requirement  to  the  Commis¬ 
sioner  of  Indian  Affairs,  and  ultimately 
to  the  Secretary  of  the  Interior.  Should 
he  find  that  reclamation  has  been  ac¬ 
complished  he  will  so  certify,  but  if  he 
finds  that  reclamation  has  not  been  ac¬ 
complished  as  required  he  will  forward 
the  proofs  to  the  manager  of  the  land 
district  in  which  the  land  is  situated, 
with  his  report  or  findings  thereon. 
Where  prior  to  issuance  of  public  notice 
water  has  been  furnished  to  entrymen  on 
a  water-rental  basis,  and  by  means 
thereof  reclamation  sufficient  to  obtain 
patent  under  the  act  of  August  9,  1912 
(37  Stat.  265;  43  U.  S.  C.  541-546),  has 
been  accomplished  and  satisfactory  proof 
made,  water-right  applications  may  be 
received  from  such  entrymen  desiring  to 
obtain  patent  under  that  act  upon  the 
form  of  application  approved  by  the 
Department,  modified  so  as  to  refer  to 
the  irrigable  acreage  and  the  charge  per 
acre  as  thereafter  announced  by  the 
Secretary. 

§  233.25  What  constitutes  reclama¬ 
tion  and  cultivation.  To  comply  with 
the  provisions  of  the  law  requiring  the 
reclamation  of  one-half  the  irrigable 
area  of  an  entry  within  the  Flathead 
project,  the  land  must  have  been  cleared 
of  brush,  trees,  and  other  encumbrances, 
provided  with  sufficient  laterals  for  its 
effective  irrigation,  graded  and  otherwise 
put  in  proper  condition  for  irrigation  and 
crop  growth,  planted,  watered,  and  cul¬ 
tivated,  and  during  at  least  2  years  next 
preceding  the  date  of  approval  by  the 
project  engineer  of  proof  of  reclamation, 
except  as  prevented  by  hailstorm  or 
flooding,  a  satisfactory  crop  must  be 
grown  thereon.  A  satisfactory  crop  dur¬ 
ing  any  year  shall  be  any  one  of  the  fol¬ 
lowing:  (a)  A  crop  of  annuals  producing 
a  yield  of  at  least  one-half  of  the  average 
yield  on  similar  land  under  similar  condi¬ 
tions  on  the  project  for  the  year  in  which 
it  is  grown;  (b)  a  substantial  stand  of 
alfalfa,  clover,  or  of  other  perennial 


grass  substantially  equal  in  value  to  al¬ 
falfa  or  clover,  or,  (c)  a  season’s  growth 
of  orchard  trees,  or  vines,  of  which  75 
percent  shall  be  in  a  thrifty  condition. 

§  233.26  Lien  for  unpaid  moneys  re¬ 
served  in  final  certificate.  Upon  re¬ 
ceipt  of  proof  of  reclamation  and  pay¬ 
ment  of  water-right  charges  as  provided 
in  the  act  of  August  9, 1912  (37  Stat.  265) , 
extended  to  the  Flathead  project  by  the 
act  of  July  17,  1914  (38  Stat.  510),  if 
proof  of  compliance  with  the  homestead 
law  has  been  previously  submitted,  and 
has  been  accepted,  or  if  such  proof  is 
submitted  at  the  time  of  the  receipt  of 
proof  of  reclamation  and  payment  of 
charges,  and  is  found  to  be  sufficient  as 
to  residence,  improvement,  and  cultiva¬ 
tion,  the  manager  will  issue  final  certifi¬ 
cate  on  the  entry.  The  final  certificate 
so  issued  must  be  endorsed  by  the  man¬ 
ager  across  the  face  of  each  certificate 
when  issued  as  follows:  “Subject  to  lien, 
under  act  of  August  9,  1912  (37  Stat. 
265) ,  as  extended  to  the  Flathead  project 
by  the  act  of  July  17,  1914  (38  Stat. 
510).”* 

§  233.27  When  lien  in  patent  will  be 
released.  The  Area  Director,  Bureau  of 
Indian  Affairs,  will,  upon  the  full  pay¬ 
ment  of  all  building  and  betterment 
charges  by  any  water  user,  issue  certifi¬ 
cate  of  the  full  payment  of  such  charges 
releasing  the  lien  therefor  reserved  in  the 
patent  under  the  act  of  August  9,  1912. 
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*  A  proviso  to  the  act  of  May  10,  1926  (44 
Stat.  465)  provides:  That  all  construction, 
operation,  and  maintenance  costs,  except 
such  construction  costs  on  the  Camas  Divi¬ 
sion  held  and  treated  as  a  deferred  obliga¬ 
tion  herein  provided  for,  on  this  project  shall 
be,  and  are  hereby,  made  a  first  lien  aaginst 
all  lands  within  the  project,  which  lien  upon 
any  particular  farm  unit  shall  be  released 
by  the  Secretary  of  the  Interior  after  the 
total  amount  charged  against  such  unit  shall 
have  been  paid,  and  a  recital  of  such  lien 
shall  be  made  in  any  instrument  issued  prior 
to  such  release  by  the  said  Secretary.  The 
contracts  executed  by  such  district  or  dis¬ 
tricts  shall  recognize  and  acknowledge  the 
existence  of  such  lien. 


§  234.1  Statutory  authority.  The  pat* 
enting  of  public  lands,  in  Nevada,  on  the 
discovery  and  development  of  under¬ 
ground  waters,  is  authorized  by  the  act 
of  Congress  approved  October  22,  1919 
(41  Stat.  293;  43  U.  S.  C.  351-355,  357- 
360),  entitled  “An  act  to  encourage  the 
reclamation  of  certain  arid  lands  in  the 
State  of  Nevada,  and  for  other  purposes,” 
as  amended  by  the  act  of  September  22, 
1922  (42  Stat.  1012;  43  U.  S.  C.  356). 

§  234.2  Beneficiaries,  (a)  The  act 
referred  to  in  the  preceding  section,  as 
the  title  indicates,  is  limited  in  its  opera¬ 
tion  to  lands  in  the  State  of  Nevada  and 
is  designed  to  encourage  the  development 
and  utilization  of  subterranean  waters 
for  irrigation  purposes.  It  confers  upon 
the  Secretary  of  the  Interior  authority 
to  grant  permits  to  citizens  of  the  United 
States,  or  associations  of  such  citizens, 
giving  the  exclusive  right  to  explore  not 
to  exceed  2,560  acres  of  land  selected 
by  them. 

(b)  The  only  qualifications  provided 
in  the  act  for  persons  receiving  the  bene¬ 
fits  thereof  are  that  the  applicant,  or 
each  member  of  an  association  of  appli¬ 
cants,  shall  be  a  citizen  of  the  United 
States;  that  he  shall  not  be  a  beneficiary 
under  any  other  application  or  permit 
under  this  act  for  land  situated  within  an 
area  of  40  miles  square,  and  that  he  has 
not  been  a  permittee  under  any  other 
permit  under  this  act,  which  has  been 
canceled  for  failure  to  comply  with  its 
terms. 

(c)  Married  women,  if  their  interest 
is  actual  and  bona  fide,  have  the  same 
privileges  as  unmarried  persons.  A  cor¬ 
poration  is  not  considered  as  an  associa¬ 
tion  of  persons  within  the  meaning  and 
purpose  of  the  act. 

(d)  A  permit  under  the  act  is  not  as¬ 
signable,  but  the  interest  of  a  deceased 
permittee  will  pass  to  his  legal  repre¬ 
sentative. 

(e)  The  40-mile  square  limitation  is 
construed  to  mean  an  area  of  that  ex¬ 
tent  in  which  the  lands  covered  by  a 
permit  theretofore  granted  are  in  the  ap¬ 
proximate  center;  to  avoid  possible  vio¬ 
lation  of  this  provision  of  the  act,  ap¬ 
plicants  for  more  than  one  permit  are 
advised  not  to  include  in  their  applica¬ 
tions  for  additional  permits  any  lands 
within  less  than  20  miles  of  any  boundary 
of  the  lands  included  in  any  other  ap¬ 
plication  or  permit  in  which  the  applicant 
is  interested. 

.  §  234.3  Lands  subject  to  disposition 

under  act.  Lands  to  be  designated  and 
made  subject  to  disposition  under  the 
act  of  October  22,  1919,  as  amended,  are 
those  public  lands  which  are  unreserved, 
unappropriated,  nonmineral,  nontim* 
bered,  and  not  known  to  be  susceptible 
of  successful  irrigation  from  any  known 
source  of  water  supply  at  a  reasonable 
cost. 

§  234.4  Application }  Any  qualified 
applicant  desiring  to  explore  for  water 
under  the  terms  of  this  act  should  file 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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with  the  manager  of  the  land  office  of 
the  district  in  which  the  land  is  situated, 
an  application  for  permit,  together  with 
a  corroborated  statement  as  to  the  char¬ 
acter  of  the  land,  and  pay  the  filing  fee 
of  1  cent  an  acre  for  each  acre  of  land 
Involved.  The  application  should  be  filed 
in  duplicate  and  cover  the  following 
points: 

(a)  Name  and  address.  Name  and  ad¬ 
dress  of  the  applicant  or  each  member  of 
an  association  of  applicants. 

(b)  Citizenship.  If  the  applicant  or 
each  member  of  the  association  of  appli¬ 
cants  is  a  native-born  citizen  of  the 
United  States,  the  application  must  so 
state.  If  a  naturalized  citizen,  the  ap¬ 
plication  should  state  the  fact,  and  be  ac¬ 
companied  by  a  statement  as  to  the  ap¬ 
plicant’s  naturalization,  as  required  by 
Part  137  of  this  chapter.  It  should  be 
noted  that  unlike  most  public  land  laws, 
no  rights  may  be  initiated  under  this  act 
by  an  alien  who  has  only  filed  a  declara¬ 
tion  of  intention  to  become  a  citizen. 

(c)  Special  requirements.  (1)  In  ac¬ 
cordance  with  the  specific  requirements 
found  in  sections  1,  2,  and  3  of  the  act  of 
October  22,  1919,  as  amended,  the  appli¬ 
cation  should  include  an  averment  that 
neither  the  applicant  nor  any  member  of 
an  association  of  applicants  has  filed  an 
application  under  this  act  for  lands  with¬ 
in  an  area  of  40  miles  square  embracing 
the  lands  in  the  present  application;  that 
no  permit  heretofore  granted  to  him,  or 
to  any  association  of  which  he  was  a 
member,  has  ever  been  canceled  for  non- 
compliance  with  the  terms  and  conditions 
of  such  permit;  that  the  application  is 
honestly  and  in  good  faith  made  for  the 
purpose  of  reclamation  and  cultivation, 
and  not  for  the  benefit  of  any  other  per¬ 
son  or  corporation,  and  that  he  is  not 
acting  as  agent  for  any  person,  corpora¬ 
tion,  or  syndicate,  to  give  them  the  bene¬ 
fit  of  the  land  applied  for,  or  any  part 
thereof,  and  that  he  will  faithfully  and 
honestly  endeavor  to  comply  with  all  the 
requirements  of  the  act. 

(2)  The  application  should  also  in¬ 
clude  an  averment  that  no  spring  or  wa¬ 
ter  hole  exists,  if  it  be  a  fact,  upon  any 
legal  subdivison  of  the  land  involved,  if 
surveyed,  and  if  unsurveyed,  within  one- 
quarter  of  a  mile  from  the  exterior  limits 
thereof.  If  there  be  any  spring  or  water 
hole,  the  exact  location  and  size  should 
be  stated,  and  an  estimate  furnished  of 
the  quantity  of  water  in  gallons  which  it 
is  capable  of  producing  daily,  together 
with  any  other  information  necessary  to 
determine  whether  or  not  it  is  valuable 
or  essential  as  a  public  water  reserve. 

(d)  Description  of  land  applied  for. 
(1)  If  the  land  is  surveyed,  it  should  be 
described  by  legal  subdivisions.  If  the 
land  is  unsurveyed,  it  should  be  described 
with  reference  to  locality,  natural  ob¬ 
jects,  and  permanent  monuments  as 
fully  and  carefully  as  possible,  with  such 
detail  and  precision  that  the  boundaries 
and  location  of  the  land  may  be  readily 
traced  and  ascertained;  if  the  land  is 
situated  within  a  reasonable  distance 
from  a  known  corner  of  the  public-land 
survey,  the  course  and  distance  should 
be  given  from  such  Government  corner 
to  a  described  point  on  the  boundary 
of  the  land  applied  for ;  also,  where  prac¬ 
ticable,  the  land  should  be  described,  as 


nearly  as  can  be  ascertained,  in  accord¬ 
ance  with  the  legal  subdivisions  of  the 
regular  extension  of  the  Government  sur¬ 
vey  over  the  land.  In  this  connection, 
all  applicants  for  unsurveyed  lands  are 
urged  to  make  a  complete  metes  and 
bounds  survey  of  the  land  applied  for, 
with  an  accurate  tie-line  by  course  and 
distance  to  a  Government  corner,  other¬ 
wise,  with  the  large  areas  that  may  be 
embraced  in  applications  under  this  act, 
it  will  be  impossible  to  prevent  conflicts 
and  consequent  controversy  and  litiga¬ 
tion.  If  impracticable  to  make  such  a 
survey  prior  to  filing  the  application,  it 
may  be  made  later,  and  the  descriptions 
in  the  application  and  permit,  if  granted, 
may  be  amended  accordingly.  All  cor¬ 
ners  of  unsurveyed  land  selected  should 
be  marked  with  substantial  post  or  rock 
monuments. 

(2)  All  land  applied  for  must  be  con¬ 
tiguous  and  situated  in  reasonably  com¬ 
pact  form;  in  the  absence  of  special  or 
unusual  conditions,  an  application  for 
land  extending  more  than  4  miles  in  any 
one  direction  will  not  be  considered 
acceptable. 

(3)  A  map  should  accompany  each  ap¬ 
plication,  showing  by  legal  subdivisions 
the  land  selected,  if  surveyed;  if  the  land 
is  unsurveyed,  then  it  should  be  shown 
by  legal  subdivisions  as  nearly  as  pos¬ 
sible  in  accordance  with  the  regular  ex¬ 
tension  of  the  Government  survey. 

(e)  Character  of  the  land.  This  show¬ 
ing  should  not  only  allege  that  the  land 
applied  for  is  “unreserved,  unappro¬ 
priated,  nonmineral,  nontimbered  public 
land  of  the  United  States  in  the  State  of 
Nevada,  not  known  to  be  susceptible  of 
successful  irrigation  at  a  reasonable  cost 
from  any  known  source  of  water  supply,” 
but  should  also  include  such  a  complete 
statement  of  pertinent  specific  facts  as 
will  afford  an  adequate  basis  for  classi¬ 
fication  and  designation,  such  as  (1) 
the  lay  of  the  land,  slope;  (2)  whether 
timber,  sagebrush,  or  grassland;  (3) 
kind  of  soil;  (4)  altitude;  (5)  length  of 
growing  season;  (6)  rainfall  and  distri¬ 
bution  thereof  through  the  year;  (7)  lo¬ 
cation  with  respect  to  any  surface-water 
supply  for  irrigation;  (8)  what  is  known 
as  to  underground  water  supply  on  the 
land  or  in  the  vicinity;  (9)  whether  land 
will  mature  crops  by  dry-farming 
methods;  together  with  any  additional 
facts  having  a  direct  or  indirect  bearing 
on  the  question  of  whether  the  land  may 
properly  be  designated,  the  chances  of 
successful  development,  and  the  good 
faith  of  the  applicant. 

(f)  Corroboration.  If,  at  the  time  of 
filing  application,  the  land  has  not  been 
designated  as  subject  to  the  act,  all  that 
portion  of  the  application  relative  to  the 
character  of  the  land  must  be  corrobo¬ 
rated  by  two  disinterested  witnesses, 
having  personal  knowledge  of  the  facts ; 
or  by  a  separate  and  independent  affirm¬ 
ative  statement  of  the  facts;  but,  if  the 
land  is  already  designated  at  time  of  fil¬ 
ing  application,  no  corroborating  wit¬ 
nesses  are  required. 

§  234.5  Conditions  of  permits.  Per¬ 
mits  will  be  granted  only  upon  condition 
that  active  operations  be  begun  for  the 
development  of  underground  water 
within  6  months  from  date  of  approval 


and  continued  diligently  in  good  faith 
until  water  has  been  developed  in  quan¬ 
tity  sufficient  for  the  practicable  irriga¬ 
tion  of  not  less  than  20  acres,  or  until  the 
date  of  expiration  of  the  permit;  and  if 
the  permittee  shall  not  continue  such 
operations  in  good  faith  and  with  reason¬ 
able  diligence,  or  if  he  shall  violate  any 
of  the  terms  of  the  permit,  upon  presen¬ 
tation  of  satisfactory  proof  thereof,  the 
permit  will  be  forthwith  canceled  and  he 
will  not  again  be  granted  a  permit  under 
the  act.  (See  §  234.12.) 

§  234.6  Progress  reports.  At  or  near 
the  end  of  the  6  months’  period,  begin¬ 
ning  with  the  date  of  the  permit,  and 
again  at  the  end  of  the  first  year  of  the 
life  of  the  permit,  if  final  proof  of  water 
development  and  reclamation  has  not 
been  submitted,  the  permittee,  or  at  least 
one  member  of  an  association  of  permit¬ 
tees,  must  file  in  the  proper  district  land 
office  a  properly  executed  statement,  cor¬ 
roborated  by  at  least  two  disinterested 
witnesses,  having  knowledge  of  the 
facts,  showing  when  the  work  of  explora¬ 
tion  was  begun,  in  what  manner  and  to 
what  extent  it  has  been  prosecuted,  and 
what  results  have  been  obtained.  (See 
§  234.12.) 

§  234.7  Showing  required  for  proof. 
Unless  granted  an  extension  of  time  the 
permittee  is  allowed  2  years  from  the 
date  of  his  permit  in  which  to  complete 
the  work  of  exploration,  and  whenever  he 
shall  within  that  time  satisfactorily 
establish  that  sufficient  water  has  been 
discovered,  developed,  and  made  perma¬ 
nently  available  to  produce  a  profitable 
agricultural  crop  other  than  native 
grasses,  upon  not  less  than  20  acres  of 
the  land  described  in  the  permit,  he  will 
be  entitled  to  patent  for  one-fourth  of 
the  land  embraced  in  the  permit.  No 
mere  perfunctory  or  questionable  com¬ 
pliance  with  the  law  will  be  accepted.  It 
must  appear  that  an  agricultural  crop 
has  been  actually  raised — not  necessarily 
a  paying  or  profitable  crop,  but  such  a 
crop  as  will  satisfy  the  Secretary  of  the 
Interior  that  in  time  and  under  ordinary 
circumstances  profitable  crops  of  some 
sort  can  be  produced  from  the  land.  No 
patent  will  be  granted  until  the  full  20 
acres  have  been  cleared,  leveled,  ditched, 
plowed,  fenced,  and  an  agricultural  crop 
actually  planted  and  raised  by  irrigation, 
all  in  accordance  with  good  farming 
practice.  The  wells,  pumps,  or  other 
works  and  equipment  for  the  develop¬ 
ment  and  supplying  of  water  must  be 
of  a  permanent  and  dependable  char¬ 
acter,  suitable  for  use  year  after  year. 
A  detailed  statement  of  costs  of  irrigation 
and  production  of  crops  from  such  water 
supply  will  be  required;  to  this  end,  ac¬ 
curate  account  should  be  kept  of  such 
costs.  No  patent  can  be  granted  under 
the  act  if  the  cost  of  irrigation  from  the 
developed  water  supply  is  practically 
prohibitive.  The  act  requires  a  success¬ 
ful  development  and  demonstration  of 
the  use  of  subterranean  water,  as  the 
principal  condition  precedent  for  patent. 

§  234.8  Form  of  lands  selected  for 
patent;  survey.  The  land  selected  for 
patent  shall  be  in  compact  form  accord¬ 
ing  to  legal  subdivisions  of  the  public- 
land  surveys,  if  the  land  be  surveyed. 
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If  the  land  be  unsurveyed,  the  permittee 
may,  at  any  time  during  the  life  of  his 
permit,  apply  to  the  area  cadastral  engi¬ 
neering  officer  for  a  survey  of  the  land 
for  which  he  intends  to  make  application 
for  patent.  The  area  cadastral  engi¬ 
neering  officer  will  thereupon  make  an 
estimate  of  the  cost  and  call  on  the 
permittee  for  a  deposit  of  the  amount 
of  the  estimate.  If  the  deposit  made 
should  prove  insufficient,  an  additional 
deposit  will  be  called  for.  If  the  appli¬ 
cant  has  not  taken  steps  to  procure  a 
survey  before  submitting  final  proof, 
after  final  proof  has  been  submitted  and 
examined,  if  same  is  found  satisfactory 
and  acceptable,  and  in  the  meantime  the 
public-land  system  of  surveys  has  not 
been  extended  over  the  lands  in  question, 
call  will  be  made  on  the  permittee  to 
make  the  necessary  deposit  to  cover  the 
cost  of  survey,  in  which  case  the  issuance 
of  patent  will  be  suspended  until  the 
survey  is  made  and  accepted.  Wherever 
practicable  such  official  survey  will  be  an 
extension  of  the  regular  system  of  town¬ 
ship  surveys,  in  which  case  the  selection 
for  patent  must  be  conformed  to  the  legal 
subdivisions  of  such  survey. 

§  234.9  Minerals  reserved.  The  act 
provides  that  all  entries  made  and  pat¬ 
ents  issued  under  its  provisions  shall 
be  subject  to  and  contain  a  reservation 
to  the  United  States  of  all  the  coal  and 
other  valuable  minerals  in  the  lands  en¬ 
tered  and  patented,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  same. 

§  234.10  Disposal  of  permit  lands, 
after  patent.  On  the  issuance  of  patent 
the  remaining  area  within  the  limits  of 
the  land  embraced  in  the  permit  will 
thereafter  be  subject  to  classification  and 
disposition  under  section  7  of  the  act  of 
June  28,  1934  (48  Stat.  1272),  as 

amended  by  the  act  of  June  26,  1936  (49 
Stat.  1976;  43  U.  S.  C.  315f). 

§  234.11  Final  proof,  (a)  Final  proof 
of  the  discovery,  development  .and  avail¬ 
ability  of  sufficient  water  to  justify  pat¬ 
ent  may  be  made  by  the  permittee,  or,  in 
case  of  his  death,  by  his  heirs,  executors, 
or  administrators,  or  in  case  the  permit¬ 
tee  is  an  association  of  individuals,  by 
any  member  of  such  association,  at  any 
time  after  such  discovery  and  develop¬ 
ment  as  hereinbefore  defined,  but  must  be 
made  within  2  years  after  the  date  of  the 
permit;  but  an  additional  period,  not  to 
exceed  1  year,  may,  upon  proper  showing, 
be  allowed  within  which  to  make  the  re¬ 
quired  proof  of  actual  irrigation  and 
cultivation. 

(b)  When  a  permittee  has  reclaimed 
the  land  and  is  ready  to  make  final  proof 
he  should  apply  to  the  manager  for  a 
notice  of  intention  to  make  such  proof. 
This  notice  must  contain  a  complete  de¬ 
scription  of  the  land  selected  by  him  for 
patent  and  give  the  serial  number  of 
the  permit  and  name  of  the  claimant. 
It  must  also  show  when,  where,  and  be¬ 
fore  whom  the  proof  is  to  be  made.  Four 
witnesses  may  be  named  in  the  notice, 
two  of  whom  must  be  used  in  making 
proof.  Care  should  be  exercised  to  select 
as  witnesses  persons  who  are  familiar, 
from  personal  observation,  with  the  land 


In  question  and  with  what  has  been  done 
by  the  claimant  toward  reclaiming  and 
improving  it.  Care  should  also  be  taken 
to  ascertain  definitely  the  names  and 
addresses  of  the  proposed  witnesses,  so 
that  they  may  correctly  appear  in  the 
notice. 

(c)  This  notice  must  be  published 
once  a  week  for  5  successive  weeks  in  a 
newspaper  of  established  character  and 
general  circulation  published  nearest  the 
land,  and  it  must  also  be  posted  in  a 
conspicuous  place  in  the  land  office  for 
the  same  period  of  time.  The  permittee 
must  pay  the  cost  of  the  publication. 
The  date  fixed  for  the  taking  of  the  proof 
must  be  at  least  30  days  after  the  date  of 
first  publication.  Proof  of  publication 
must  be  made  by  the  certificate  of  the 
publisher  of  the  newspaper  or  by  some 
one  authorized  to  act  for  him.  The  man¬ 
ager  will  certify  to  the  posting  of  the 
notice  in  the  land  office. 

(d)  On  the  day  set  in  the  notice  (or 
in  the  case  of  accident  or  unavoidable 
delay,  within  10  days  thereafter)  and  at 
the  place  and  before  the  officer  desig¬ 
nated,  the  claimant  will  appear  with  two 
of  the  witnesses  named  in  the  notice  and 
make  proof  of  the  reclamation  of  the 
land.  The  testimony  of  each  claimant 
should  be  taken  separately  and  apart 
from  and  not  within  the  hearing  of 
either  of  his  witnesses,  and  the  testi¬ 
mony  of  each  witness  should  be  taken 
separately  and  apart  from  and  not  with¬ 
in  the  hearing  of  either  the  applicant 
or  of  any  other  witness,  and  both  the 
applicant  and  each  of  the  witnesses 
should  be  required  to  state,  in  and  as 
part  of  the  final-proof  testimony  given 
by  them,  that  they  have  given  such  testi¬ 
mony  without  any  actual  knowledge  of 
any  statement  made  in  the  testimony  of 
either  of  the  others. 

(e)  Final  proof  may  be  made  before 
any  officer  authorized  to  administer 
oaths  in  public  land  cases,  as  explained 
in  §  210.1  of  this  chapter. 

§  234.12  Extensions  of  time,  (a)  The 
act  of  September  22,  1922  (42  Stat.  1012; 
43  U.  S.  C.  356) ,  authorizes  the  allowance 
under  certain  conditions  of  an  extension 
of  time  for  a  period  not  exceeding  2  years 
for  the  beginning,  recommencement,  or 
completion  of  the  work  of  water  develop¬ 
ment  and  the  submission  of  final  proof  of 
reclamation.  This  does  not  mean  that 
the  extension  will  be  granted  as  a  mat¬ 
ter  of  course,  and  applications  for  ex¬ 
tension  will  not  be  granted  unless  it  be 
clearly  shown  that  the  failure  to  com¬ 
plete  the  work  of  exploration  and  water 
development  or  of  reclamation,  as  the 
case  may  be,  within  the  required  period 
was  due  to  no  fault  on  the  part  of  the 
permittee  but  to  some  unavoidable  delay 
for  which  he  was  not  responsible  and 
could  not  have  readily  foreseen. 

(b)  A  permittee  who  desires  to  make 
application  for  extension  of  time  should 
file  with  the  manager  an  application  set¬ 
ting  forth  fully  the  facts,  showing  how 
and  why  he  has  been  prevented  from  be¬ 
ginning  or  completing  the  work  of  water 
development  and  making  final  proof 
within  the  regular  period.  The  applica¬ 
tion  must  be  corroborated  by  at  least  two 
witnesses  who  have  personal  knowledge 
of  the  facts. 


(c)  The  manager  is  required  to  sus¬ 
pend  any  application  for  extension  of 
time  if  he  considers  it  defective  in  form 
or  substance  and  to  allow  the  applicant 
30  days  to  make  such  amendments 
therein  as  may  be  deemed  necessary  to 
remove  the  defects  or  to  file  exceptions 
to  the  requirements  made.  After  the 
expiration  of  the  time  thus  granted  the 
original  application  and  the  amendments 
or  exceptions,  as  the  case  may  be,  will 
be  given  appropriate  consideration  by  the 
manager. 

§  234.13  Contests  and  protests. 
Contests  and  protests  may  be  made 
against  applications,  permits,  and  final 
proofs  under  the  act  of  October  22,  1919, 
as  amended,  the  same  as  other  entries  or 
selections  under  the  public  land  laws, 
and  same  will  be  disposed  of  in  accord¬ 
ance  with  the  Rules  of  Practice,  Part  221 
of  this  chapter,  so  far  as  applicable.  No 
preference  right,  however,  can  be  gained 
by  such  contest  or  protest,  but  if  success¬ 
ful  the  entire  area  embraced  in  the  per¬ 
mit  will  revert  to  the  public  domain  and 
the  land  will  be  subject  to  the  applicable 
public  land  laws. 


SUBCHAPTER  R — RECORDS 
Part  240 — Public  Land  Records 

TRACT  BOOKS  AND  PLATS 

Sec. 

240.1  Notations  on  tract  books  and  plats. 

240.2  Procedure  when  managers  are  unable 

to  make  plats  or  diagrams;  listing 
names  of  abstracters  and  attorneys. 

240.3  Filing  of  township  plats. 

COPIES  OF  RECORDS  AND  PAPERS 

240.5  Homestead  entry  papers  for  which 

photographic  certified  copy  will  not 
be  made  or  tracing  of  signatures 
permitted,  for  private  use. 

240.6  Fees  for  copies  made  by  managers. 

240.7  Fees  for  certification  of  copies  made 

by  private  party. 

LISTS  FOR  TAXATION  PURPOSES 

240.9  Fees  for  furnishing  lists  of  final 
entries  and  canceled  final  entries. 

240.11  Fees  for  listing  lands  selected  by 

States  and  corporations. 

240.12  Preparation  of  lists  by  agent  of  State. 

SERIAL  REGISTER 

240.13  Inspection  of  serial  register. 

PRODUCTION  OF  RECORDS  IN  COURT 

240.14  Statutory  authority. 

Authority:  §§  240.1  to  240.14  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201.  Exceptions  are 
cited  to  text  in  parentheses. 

Cross  References:  For  fees  for  copies  of 
official  records,  generally,  see  §  2.4  of  this 
title.  For  applications  and  entries,  Alaska, 
see  Part  60  of  this  chapter.  For  applica¬ 
tions  and  entries,  generally,  see  Part  101 
of  this  chapter.  For  homesteads,  see  Parts 
166-170  of  this  chapter.  For  homesteads, 
Alaska,  see  Parts  65,  66  of  this  chapter.  For 
surveys  and  resurveys,  see  Parts  280,  281  of 
this  chapter. 

TRACT  BOOKS  AND  PLATS 

§  240.1  Notations  on  tract  books  and 
plats,  (a)  Section  2295  of  the  Revised 
Statutes  (43  U.  S.  C.  163),  provides  in 
part  that:. 

The  manager  of  the  land  office  shall  note 
all  applications  under  the  provisions  of  this 
chapter  (5 — Homesteads)  on  the  tract  boots 
and  plats  of  his  office,  and  keep  a  register  of 
such  entries. 
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(b)  While  this  section  applies  to 
homestead  applications  only,  it  is  never¬ 
theless  necessary  that  notations  shall  be 
made  on  the  tract  books  and  plats  of 
all  applications  and  entries  of  public 
lands,  regardless  of  their  character,  in 
order  that  the  status  of  a  tract  may  be 
readily  ascertained  by  the  officer  or  per¬ 
son  examining  either  tract  book  or  plat, 
and  the  manager  shall  cause  the  proper 
notations  to  be  made  on  the  plats  as  well 
as  the  tract  books. 

All  withdrawals,  reservations,  classifica¬ 
tions,  designations  under  the  Enlarged 
Homestead  Act,  and  similar  orders  af¬ 
fecting  the  disposition  of  the  land  should 
be  noted  on  the  margin  of  the  plats  as 
well  as  on  the  tract  books. 

§  240.2  Procedure  when  managers  are 
unable  to  make  plats  or  diagrams;  list¬ 
ing  names  of  abstracters  and  attorneys. 
(a)  When  it  is  necessary  for  the  manager 
due  to  the  pressure  of  current  business 
relating  to  the  entry  of  land,  to  refuse 
to  fill  an  order  for  a  plat  or  diagram,  the 
fee  received  should  be  returned  to  ap¬ 
plicant  and  he  advised  of  the  reason 
therefor.  There  is  no  objection  to  the 
manager  furnishing  to  the  party  a  list 
of  the  names  of  persons  or  companies 
located  in  his  city  who  follow  the  busi¬ 
ness  of  preparing  such  diagrams,  but 
the  list  should  be  complete  and  be  ar¬ 
ranged  in  alphabetical  order.  Under  no 
circumstances  should  he  recommend  any 
person  or  company. 

(b)  If  asked  for  a  list  of  abstracters 
doing  business  in  his  city,  or  for  a  list 
of  attorneys  resident  in  such  city  who 
practice  before  his  office,  the  manager 
in  complying  with  the  request,  should 
make  the  list  complete,  and  arranged 
in  alphabetical  order. 

§  240.3  Filing  of  township  plats,  (a) 
After  acceptance  of  a  survey,  the  original 
plat  thereof  will  be  returned  to  the  area 
cadastral  engineering  office,  the  dupli¬ 
cate  plat  will  be  retained  in  the  files  of 
the  Bureau  of  Land  Management  in 
Washington,  D.  C.,  and  the  triplicate  plat 
will  be  forwarded  to  the  appropriate  land 
office.  The  plat  will  be  placed  on  record 
in  the  open  files  of  the  respective  offices 
immediately  upon  receipt  thereof  and 
will  then  be  available  to  the  public  as  a 
matter  of  information  only  with  respect 
to  the  technical  data  and  descriptions 
appearing  thereon;  copies  of  such  plat 
I  and  the  related  field  notes  will  be  fur¬ 
nished  upon  request  and  payment  of  the 
costs  as  provided  in  §  2.4  of  this  title. 
When  the  manager  of  the  land  office  is 
instructed  to  file  the  plat  without  the 
|  usual  public  notice,  such  plat  will  be 
regarded  as  officially  filed  in  his  office  on 
the  date  of  receipt. 

(b)  If  public  notice  of  the  filing  of  the 
Plat  is  to  be  given,  the  authorized  officer 
shall  prepare  the  notice  for  publication 
in  the  Federal  Register. 

COPIES  OF  RECORDS  AND  PAPERS 

§  240.5  Homestead  entry  papers  for 
tohich  photographic  certified  copy  will 
not  be  made  or  tracing  of  signatures  per¬ 
mitted,  for  private  use.  (a)  No  photo¬ 
graphic  certified  copy  of  homestead  en¬ 
try  papers,  where  the  entry  was  made 
Prior  to  June  22,  1874  ,and  was  for  less 


than  160  acres,  will  be  made,  except  for 
Government  use.  All  certified  copies  of 
such  entry  papers,  for  other  than  Gov¬ 
ernment  use,  must  be  typewritten. 
Where  a  blank  form  is  used  the  blank 
spaces  must  be  typewritten. 

(b)  No  tracing  of  any  signature,  or 
imitation  thereof,  to  papers  in  such 
homestead  entries  shall  be  made  by  any 
attorney,  agent,  or  other  person,  for  pri¬ 
vate  use. 

§  240.6  Fees  for  copies  made  by  man¬ 
agers.  (a)  The  performance  of  any  serv¬ 
ice  by  managers  or  by  the  employees  of 
their  offices  for  which  personal  remuner¬ 
ation  or  compensation  is  received  is 
prohibited,  except  as  to  cases  where  an 
officer  or  employee  receives  fees  or  com¬ 
pensation  expressly  allowed  by  law.  Nor 
shall  such  service  be  performed  save  in 
the  course  of  official  duties  and  during 
office  hours,  and  persons  not  officially 
connected  with  any  office,  even  though 
Government  employees,  shall  not  be  ad¬ 
mitted  to  that  office  outside  of  office 
hours,  unless  the  public  interests  are 
involved  in  the  purpose  for  which  such 
admission  is  desired  or  requested,  in 
which  event  the  manager  is  authorized 
to  extend  the  working  hours  for  such 
purpose. 

(b)  When  certified  copies  of  records 
are  requested  and  the  pressure  of  public 
business  will  not  permit  of  the  work 
being  done  by  the  office  force,  the  parties 
desiring  same,  if  desk  room  is  available, 
may  be  permitted  to  make  such  copies, 
but  before  certification  by  the  manager, 
copies  thus  made  must  be  carefully  com¬ 
pared  by  his  office  force  and  he  will 
charge  therefor  the  fees  allowed  by  law. 

§  240.7  Fees  for  certification  of  copies 
made  by  private  party.  The  same  fees 
must  be  collected  for  comparing  the 
copies  made  by  the  parties  desiring  them, 
and  certifying  to  their  correctness,  under 
§  240.6  as  are  collected  for  copies  pre¬ 
pared  by  the  land  office  force  and  cer¬ 
tified  by  the  manager. 

LISTS  FOR  TAXATION  PURPOSES 

§  240.9  Fees  for  furnishing  lists  of 
final  entries  and  canceled  final  entries. 
(a)  The  act  of  March  3,  1883  (22  Stat. 
484;  43  U.  S.  C.  87),  provides  that  upon 
application  by  the  proper  State  or  Terri¬ 
torial  authorities,  managers  shall: 

Furnish  for  the  purpose  of  taxation  a  list 
of  all  lands  sold  in  their  respective  districts, 
together  with  the  names  of  the  purchasers, 
and  shall  be  allowed  to  receive  compensa¬ 
tion  for  same  not  to  exceed  10  cents  per 
entry. 

(b)  Upon  like  application,  and  for  the 
compensation  therein  stated,  lists  of  can¬ 
celed  final  entries  may  be  furnished  by 
the  manager,  so  that  the  lands  may  be 
relieved  from  improper  taxation.  There¬ 
fore,  when  application  is  made  by  the 
proper  authorities,  the  manager  will 
furnish  such  lists. 

§  240.11  Fees  for  listing  lands  selected 
by  States  and  conporations.  In  furnish¬ 
ing  to  State  officials,  under  section  2  of 
the  act  of  March  3,  1883  (22  Stat.  484; 
43  U.  S.  C.  87),  lists  of  lands  sold  in  their 
respective  districts,  the  managers  will, 
in  listing  lands  selected  by  States  and 
corporations  under  grants  from  Con¬ 


gress,  charge  10  cents  for  each  160  acres 
or  fraction  thereof,  computed  as  are  the 
fees  to  be  collected  under  §  216.15  of  this 
chapter. 

§  240.12  Preparation  of  lists  by  agent 
of  State.  Managers  are  required,  by  sec¬ 
tion  2  of  the  act  of  March  3,  1883  (22 
Stat.  484;  43  U.  S.  C.  87),  to  furnish, 
upon  application  of  the  proper  State  or 
Territorial  authorities,  for  taxation  pur¬ 
poses,  lists  of  all  lands  sold  in  their  re¬ 
spective  districts  and  collect  therefor  a 
fee  of  10  cents  per  entry  (36  L.  D.  194). 
If,  as  sometimes  happens,  the  manager  is 
unable,  because  of  pressure  of  other  busi¬ 
ness  pertaining  to  the  entry  of  public 
lands,  to  prepare  such  lists,  a  duly  ac¬ 
credited  representative  of  the  State  or 
Territory  may  have  access  to  the  “serial 
register”  for  that  purpose,  provided  he 
first  examines  the  schedule  of  final  cer¬ 
tificates  issued  or  other  available  rec¬ 
ords  and  procures  therefrom  the  list  of 
serial  numbers  to  be  examined,  which 
examination  must  be  conducted  under 
the  observation  of  either  the  manager, 
or  a  clerk  employed  under  the  authority 
of  the  Bureau  of  Land  Management. 
If,  at  any  time,  the  privilege  extended 
to  the  representative  of  the  State  or 
Territory  be  abused  by  inspection  of 
other  matters  than  that  W'ithin  the 
scope  of  his  investigation,  and,  espe¬ 
cially,  by  making  notes  of  current  busi¬ 
ness,  the  manager  will  summarily  refuse 
him  further  access  to  the  ‘‘serial 
register”. 

SERIAL  REGISTER 

5  240.13  Inspection  of  serial  register. 
The  serial  register  is  a  public  record  and 
may  be  reasonably  inspected  by  any  per¬ 
son,  provided  such  examination  may  be 
made  without  interfering  with  the 
orderly  dispatch  of  public  business. 
Should  the  manager  ascertain  that  any 
person  is  obtaining  information  there¬ 
from  for  improper  purposes,  he  will  deny 
such  person  further  access  thereto. 

PRODUCTION  OF  RECORDS  IN  COURT 

§  240.14  Statutory  authority.  When¬ 
ever,  pursuant  to  the  act  of  April  19, 
1904  (33  Stat.  186;  43  U.  S.  C.  13),  the 
manager  shall  be  served  with  a  subpena 
duces  tecum  or  other  valid  legal  process 
requiring  him  to  produce,  in  any  United 
States  court  or  in  any  court  of  record  of 
any  State,  the  original  application  for 
entry  of  public  lands  or  the  final  proof 
of  residence  and  cultivation  or  any  other 
original  papers  on  file  in  the  Bureau  of 
Land  Management  on  which  a  patent  to 
land  has  been  issued  or  which  furnish 
the  basis  for  such  patent,  it  shall  be  the 
duty  of  such  manager  to  at  once  notify 
the  Director  of  the  Bureau  of  Land  Man¬ 
agement  of  the  service  of  such  process, 
specifying  the  particular  papers  he  is  re¬ 
quired  to  produce,  and  upon  receipt  of 
such  notice  from  any  manager  the  Di¬ 
rector  of  the  Bureau  of  Land  Manage¬ 
ment  shall  at  once  transmit  to  such 
manager  the  original  papers  specified  in 
such  notice,  and  attach  to  such  papers  a 
certificate,  under  seal  of  his  office,  prop¬ 
erly  authenticating  them  as  the  original 
papers  upon  which  patent  was  issued. 
The  said  act  also  provides  that  such  pa¬ 
pers  so  authenticated  shall  be  received  in 
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evidence  in  all  courts  of  the  United 
States  and  in  the  several  State  courts  of 
the  States  of  the  Union. 

(33  Stat.  186;  43  U.  S.  C.  13) 

Cross  Reference:  For  testimony  of  em¬ 
ployees  and  use  of  books,  records  and  files 
In  Judicial  and  administrative  proceedings, 
see  $  §  2.6  and  2.20  of  this  title. 


SUBCHAPTER  S — RIGHTS-OF-WAY 

Part  243 — Rights-of-Way  for  Railroads 
and  Station  Grounds 

rights-of-way  to  railroad  companies  for 

RAILROAD  AND  STATION  GROUND  PURPOSES 

Bee. 

243.1  Statutory  authority. 

243.2  Nature  of  grant. 

243.3  National  forest. 

243.4  Proposed  national  forest;  construc¬ 

tion  through  forests. 

243.5  Private  lands  and  possessory  claims. 

243.6  Articles  of  incorporation,  etc. 

243.7  Maps  of  alignment. 

243.8  Field  notes. 

243.9  Scale  of  maps. 

243.10  Public-land  subdivisions. 

243.11  Termini  of  road. 

243.12  Connections  on  unsurveyed  land. 

243.13  Connections  with  monuments  on 

unsurveyed  land. 

243.14  Surveyed  and  unsurveyed  land. 

243.15  Unsurveyed  land. 

243.16  Connections  with  public  survey 

corners. 

243.17  Statement  and  certificate  required. 

243.18  Spurs  or  branch  lines. 

243.19  Notations  on  maps  and  records. 

243.20  Evidence  of  construction. 

Authority:  §§  243.1  to  243.20  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  rights-of-way, 
Alaska,  see  Part  74  of  this  chapter.  For 
rights-of-way  for  canals,  ditches,  reservoirs, 
water  pipe  lines,  telephone  and  telegraph 
lines,  tramroads,  roads  and  highways,  oil  and 
gas  pipe  lines,  etc.,  see  Part  244  of  this  chap¬ 
ter.  For  rights-of-way  for  power  projects 
and  for  power  transmission  lines,  see  Part 
245  of  this  chapter.  For  rights-of-way  over 
Indian  lands,  see  Indians,  25  CFR  Part  256. 

§  243.1  Statutory  authority.  The  act 
approved  March  3,  1875  (18  Stat.  482;  43 
U.  S.  C.  934-939)  grants  rights-of-way  to 
railroad  companies  through  the  public 
lands  of  the  United  States,  for  railroad 
and  station  ground  purposes,  and  the 
act  of  March  3.  1899  (30  Stat.  1233;  16 
U.  S.  C.  525)  authorizes  the  Secretary  of 
the  Interior  to  approve  surveys  and  plats 
of  such  rights-of-way  “over  and  across 
any  forest  reservation  or  reservoir  site 
when  in  his  judgment  the  public  inter¬ 
est  would  not  be  injuriously  affected 
thereby.” 

§  243.2  Nature  of  grant.  A  railroad 
company  to  which  a  right-of-way  is 
granted  does  not  secure  a  full  and  com¬ 
plete  title  to  the  land  on  which  the 
right-of-way  is  located.  It  obtains  only 
the  right  to  use  the  land  for  the  purposes 
for  which  it  is  granted  and  for  no  other 
purpose,  and  may  hold  such  possession, 
if  it  is  necessary  to  that  use,  as  long  and 
only  as  long  as  that  use  continues.  The 
Government  conveys  the  fee  simple  title 
in  the  land  over  which  the  right-of-way 
is  granted  to  the  person  to  whom  patent 
issues  for  the  legal  subdivision  on  which 
the  right-of-way  is  located,  and  such 
patentee  takes  the  fee,  subject  only  to  the 
railroad  company’s  right  of  use  and  pos¬ 


session.  All  persons  settling  on  a  tract 
of  public  land,  to  part  of  which  right-of- 
way  has  attached,  take  the  same  subject 
to  such  right-of-way,  and  at  the  total 
area  of  the  subdivision  entered,  there  be¬ 
ing  no  authority  to  make  deduction  in 
such  cases.  If  a  settler  has  a  valid  claim 
to  land  existing  at  the  date  of  the  filing  of 
the  map  of  definite  location,  his  right  is 
superior,  and  he  is  entitled  to  such  rea¬ 
sonable  measure  of  damages  for  right- 
of-way  as  may  be  determined  upon  by 
agreement  or  in  the  courts,  the  question 
being  one  that  does  not  fall  within  the 
jurisdiction  of  the  Department  of  the  In¬ 
terior. 

§  243.3  National  forest.  When  a 
right-of-way  is  located  within  a  national 
forest  the  applicant  must  enter  into  such 
stipulation  and  execute  such  bond  as 
the  Forest  Service  may  require  for  the 
protection  of  such  national  forest. 

§  243.4  Proposed  national  forest ; 
construction  through  forests,  (a)  When 
a  right-of-way  is  located  within  a  pro¬ 
posed  national  forest  the  applicant  must 
file  such  stipulation  and  execute  such 
bond  as  may  be  required  for  the  protec¬ 
tion  of  such  proposed  forest. 

(b)  No  construction  will  be  allowed  in 
a  national  forest  or  a  proposed  national 
forest  until  an  application  for  right-of- 
way  has  been  regularly  filed  in  accord¬ 
ance  with  the  laws  of  the  United  States 
and  has  been  approved,  or  has  been 
considered  by  the  Department  of  the  In¬ 
terior,  and  permission  for  such  con¬ 
struction  has  been  specifically  given. 

§  243.5  Private  lands  and  possessory 
claims.  Whenever  any  right-of-way 
shall  pass  over  private  land  or  possessory 
claims  on  lands  of  the  United  States,  con¬ 
demnation  of  the  right-of-way  across  the 
same  may  be  made  in  accordance  with 
the  provisions  of  section  3  of  the  act  of 
March  3,  1875  (18  Stat.  482;  43  U.  S.  C. 
936),  or  the  right  can  be  purchased  as 
provided  by  section  2288  of  the  Revised 
Statutes,  as  amended  by  section  3  of  the 
act  of  March  3,  1891  (26  Stat.  1097;  43 
U.  S.  C.  174). 

§  243.6  Articles  of  incorporation,  etc.1 
(a)  Any  railroad  company  desiring  to 
obtain  the  benefits  of  the  law  is  required 
to  file  with  the  manager  of  the  land 
office  for  the  district  in  which  the  princi¬ 
pal  terminus  of  the  road  is  to  be  located: 

(1)  A  copy  of  its  articles  of  incorpora¬ 
tion,  duly  certified  to  by  the  proper  officer 
of  the  company  under  its  corporate  seal, 
or  by  the  secretary  of  the  State  or  Terri¬ 
tory  where  organized. 

(2)  A  copy  of  the  State  or  Territorial 
law  under  which  the  company  was  organ¬ 
ized,  with  the  certificate  of  the  governor 
or  secretary  of  the  State  or  Territory 
that  the  same  was  the  law  at  the  date  of 
incorporation.  (See  subparagraph  (7) 
of  this  paragraph.) 

(3)  If  the  law  directs  that  the  articles 
of  incorporation  or  other  papers  con¬ 
nected  with  the  organization  be  filed  with 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  Its  Jurisdiction. 


any  State  or  Territorial  officer,  there 
must  be  submitted  the  certificate  of  such 
officer  that  the  same  have  been  filed 
according  to  law,  and  giving  the  date  of 
the  filing  thereof. 

(4)  When  a  company  is  operating  in  a 
State  other  than  the  State  or  Territory 
in  which  it  is  incorporated  it  must  submit 
the  certificate  of  the  proper  officer  of  the 
State  that  it  has  complied  with  the  laws 
of  that  State  governing  foreign  corpora¬ 
tions  to  the  extent  required  to  entitle  the 
company  to  operate  in  such  State. 

(5)  The  official  statement,  by  the 
proper  officer,  under  the  seal  of  the  com¬ 
pany,  that  the  organization  has  been 
completed,  that  the  company  is  fully 
authorized  to  proceed  with  the  construc¬ 
tion  of  the  road  according  to  the  existing 
law  of  the  State  or  Territory  in  which 
it  is  incorporated.  (Form  1.)* 

(6)  A  certificate  by  the  president, 
under  the  seal  of  the  company,  showing 
the  names  and  designations  of  its  officers 
at  the  date  of  the  filing  of  the  proofs. 
(Form  2.)1 

(7)  If  certified  copies  of  the  existing 
laws  regarding  such  corporations,  and  of 
new  laws  as  passed  from  time  to  time, 
be  forwarded  to  the  Bureau  of  Land  Man¬ 
agement  by  the  governor  or  secretary  of 
any  State  or  Territory,  a  company  or¬ 
ganized  in  such  State  or  Territory  may 
file,  in  lieu  of  the  requirements  of  sub- 
paragraph  2  of  this  paragraph,  a  cer¬ 
tificate  of  the  governor  or  secretary  of 
the  State  or  Territory  that  no  change  has 
been  made  since  a  given  date,  not  later 
than  that  of  the  laws  last  forwarded. 

(b)  No  forms  are  prescribed  for  the 
proofs  required  in  paragraph  (a)  (D- 
(4)  of  this  section,  as  each  case  must  be 
governed  to  some  extent  by  the  laws  of 
the  State  or  Territory. 

§  243.7  Maps  of  alignment,  (a)  The 
word  profile  as  used  in  this  act  is  un¬ 
derstood  to  intend  a  map  of  alignment. 
All  such  maps  and  plats  of  station 
grounds  are  required  by  the  act  to  be 
filed  with  the  manager  of  the  land  office 
for  the  district  where  the  right-of-way 
is  located;  but  if  the  right-of-way  is  lo¬ 
cated  in  more  than  one  district,  dupli¬ 
cate  maps  and  field  notes  need  be  filed  in 
but  one  district,  and  single  sets  in  the 
others.  The  maps  must  be  drawn  on 
tracing  linen,  in  duplicate,  and  must  be 
strictly  conformable  to  the  field  notes  of 
the  survey  of  the  line  of  route  or  of  the 
station  grounds. 

(b)  The  maps  should  show  any  other 
road  crossed,  or  with  which  connection 
is  made,  and  whenever  possible  the  sta¬ 
tion  number  on  the  survey  thereof  at 
the  point  of  intersection.  All  such  in¬ 
tersecting  roads  must  be  represented  in 
ink  of  a  different  color  from  that  used 
for  the  line  for  which  applicant  asks 
right-of-way.  Field  notes  of  the  sur¬ 
veys  should  be  written  along  the  line  on 
the  map.  If  the  map  would  thereby  be 
too  much  crowded  to  be  easily  read,  then 
duplicate  field  notes  should  be  filed  sep¬ 
arate  from  the  map.  In  such  case  it  will 
be  necessary  to  place  on  the  map  only  a 
sufficient  number  of  station  numbers  to 
make  it  convenient  to  follow  the  field 


*  For  Forms  1  to  8,  inclusive,  referred  to  In 
this  part,  see  37  L.  D.  pp.  795  to  797,  inclusive. 
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notes  on  the  map.  In  all  cases  station 
numbers  should  be  given  on  the  map 
where  changes  of  numbering  occur  and 
where  the  lines  of  the  public  surveys  are 
crossed,  with  distances  to  the  nearest 
existing  corner.  The  map  must  also 
show  the  lines  of  reference  of  initial  and 
terminal  points,  with  their  courses  and 
distances. 

§  243.8  Field  notes.  Typewritten  field 
notes,  with  clear  carbon  copies,  are  pre¬ 
ferred  whenever  separate  field  notes  are 
necessary,  as  they  expedite  the  examina¬ 
tion  of  applications.  The  field  notes, 
whether  given  on  the  map  or  filed  sep¬ 
arately,  must  be  so  complete  that  the  line 
may  be  retraced  from  them  on  the 
ground.  They  should  show  whether 
lines  were  run  on  true  or  magnetic  bear¬ 
ings,  and  if  run  on  magnetic  bearings 
the  variation  of  the  needle  and  date  of 
determination  must  be  stated.  One  or 
more  bearings  (or  angular  connections 
with  public-survey  lines)  must  be  given. 
The  10-mile  sections  must  be  indicated 
and  numbered  on  all  lines  of  road 
submitted. 

§  243.9  Scale  of  maps.  The  scale  of 
maps  showing  the  line  of  route  should 
be  2,000  feet  to  the  inch  ordinarily,  but 
when  absolutely  necessary  the  scale  may 
be  increased  to  1,000  feet  to  the  inch. 
These  scales  are  fixed  so  that  maps  may 
be  readily  handled  and  filed.  In  most 
cases,  by  furnishing  separate  field  notes 
I  an  increase  of  scale  may  be  avoided. 
Plats  of  station  grounds  should  be  drawn 
on  a  scale  of  500  feet  to  the  inch,  and 
must  be  filed  separately  from  the  map  of 
the  line  of  route.  Such  plats  should 
show  enough  of  the  line  of  route  to  indi¬ 
cate  the  position  of  the  tract  with  refer¬ 
ence  thereto. 

§  243.10  Public-land  subdivisions.  All 
subdivisions  of  the  public  surveys  repre¬ 
sented  on  the  map  should  have  their 
entire  boundaries  drawn,  and  all  lands 
affected  by  the  right-of-way  the  smallest 
legal  subdivisions  (40-acre  tracts  and 
lots)  must  be  shown. 

§243.11  Termini  of  road.  The  ter¬ 
mini  of  the  line  of  road  should  be  fixed 
by  reference  of  course  and  distance  to 
the  nearest  existing  corner  of  the  public 
survey.  The  map,  field  notes,  engineer’s 
statement,  and  president’s  certificate 
'Forms  3  and  4) ,2  should  each  show  these 
connections.  The  company  must  certify 
in  Form  4  that  the  road  is  to  be  operated 
as  a  common  carrier  of  passengers  and 

1  height.  A  tract  for  station  grounds 
nust  be  similarly  referenced  and  de¬ 
creed  on  the  plat  and  in  Forms  7  and 
I*  except  when  the  tract  conforms  to  the 
subdivisions  of  the  public  survey,  in 
»hich  case  it  may  be  described  in  the 
iorms  according  to  the  subdivisions. 

§  243.12  Connections  on  unsurveyed 
land.  When  either  terminal  of  the  line 
ui  route  is  upon  unsurveyed  land,  it  must 
be  connected  by  traverse  with  an  estab- 
bshed  corner  of  the  public  survey,  if  not 
®°re  than  6  miles  distant,  and  the  single 
during  and  distance  from  the  terminal 
to  the  corner  must  be  computed 

’For  Forms  1  to  8,  inclusive,  referred  to  in 
Part,  see  37  L.  D.  pp.  795  to  797,  inclusive. 
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and  noted  on  the  map,  in  the  engineer’s 
statement,  and  in  the  president’s  certifi¬ 
cate  (Forms  3  and  4).*  The  notes  and 
all  data  for  the  computation  of  the  tra¬ 
verse  must  be  given. 

§  243.13  Connections  with  monuments 
on  unsurveyed  land.  When  an  estab¬ 
lished  corner  of  the  public  survey  is  more 
than  6  miles  distant  this  connection  will 
be  made  with  a  natural  object  or  a  per¬ 
manent  monument  which  can  be  readily 
found  and  recognized,  and  which  will  fix 
and  perpetuate  the  position  of  the  ter¬ 
minal  point.  The  map  must  show  the 
position  of  such  mark  and  must  give  the 
course  and  distance  to  the  terminus. 
There  must  be  given  an  accurate  descrip¬ 
tion  of  the  mark  and  full  data  of  the 
traverse,  as  required  above.  The  engi¬ 
neer’s  statement  and  president’s  certifi¬ 
cate  (Forms  3  and  4)*  must  state  the 
connections.  These  monuments  are  of 
great  importance. 

§  243.14  Surveyed  and  unsurveyed 
land,  (a)  When  the  line  of  route  lies 
partly  on  unsurveyed  land,  each  portion 
lying  within  surveyed  and  unsurveyed 
land  will  be  separately  stated  in  Forms 
3  and  4  *  by  connection  of  termini  and 
length,  as  though  each  portion  were 
independent. 

(b)  When  lands  desired  for  station 
grounds  lie  partly  on  unsurveyed  land, 
the  areas  of  the  several  parts  on  sur¬ 
veyed  and  unsurveyed  land  must  be  sep¬ 
arately  stated  on  the  map  and  in  Forms  7 
and  8.* 

(c)  Lines  of  route  or  station  grounds 
lying  partly  upon  unsurveyed  land  can  be 
approved  if  the  application  and  accom¬ 
panying  maps  and  papers  conform  to  the 
regulations  in  this  part,  but  the  approval 
will  only  relate  to  that  portion  traversing 
the  surveyed  lands. 

§  243.15  Unsurveyed  land.  Maps  of 
lines  of  route  or  plats  of  station  grounds 
lying  wholly  on  unsurveyed  lands  may  be 
received  and  placed  on  file  in  the  dis¬ 
trict  land  office  of  the  district  in  which 
the  same  is  situated,  for  general  informa¬ 
tion,  and  the  date  of  filing  will  be  noted 
thereon;  but  the  same  will  not  be  ap¬ 
proved  as  the  act  makes  no  provision 
for  the  approval  of  any  but  maps  show¬ 
ing  the  location  in  connection  with  the 
public  surveys.  The  filing  of  such  maps 
or  plats  will  not  dispense  with  the  filing 
of  maps  or  plats  after  the  survey  of  the 
lands  and  within  the  time  limited  in 
the  act  granting  the  right-of-way.  If 
these  maps  or  plats  are  in  all  respects 
regular  when  filed,  they  will  receive  ap¬ 
proval.  In  filing  such  maps  or  plats  the 
initial  and  terminal  points  will  be  fixed 
as  indicated  in  §§  243.12  and  243.13. 

§  243.16  Connections  with  public  sur¬ 
vey  corners.  Whenever  the  line  of  sur¬ 
vey  crosses  a  township  or  section  line 
of  the  public  survey,  the  distance  to  the 
nearest  existing  corner  should  be  ascer¬ 
tained  and  noted.  The  map  or  plat 
should  show  these  distances  and  the  sta¬ 
tion  numbers  at  the  points  of  intersec¬ 
tion.  When  field  notes  are  submitted, 
they  should  also  contain  these  distances 
and  station  numbers. 

§  243.17  Statement  and  certificate  re¬ 
quired.  The  engineer’s  statement  and 


president’s  certificate  must  be  written 
on  the  map,  and  must  both  designate  by 
termini  and  length,  in  miles  and  deci¬ 
mals,  the  line  of  route  for  which  right- 
of-way  application  is  made.  (See  Forms 
3  and  4.)*  Station  grounds  must  be  de¬ 
scribed  by  initial  point  and  area  in  acres 
(see  Forms  7  and  8),*  and  when  they 
are  on  surveyed  land  the  smallest  legal 
subdivision  in  which  they  are  located 
should  be  stated.  No  changes  or  addi¬ 
tions  are  allowable  in  the  substance  of 
any  forms,  except  when  the  essential 
facts  differ  from  those  assumed  therein. 

§  243.18  Spurs  or  branch  lines.  Where 
right-of-way  is  desired  for  spurs  or  short 
branch  lines  which  will  not  greatly  en¬ 
large  the  size  of  the  map,  they  may  be 
shown  on  the  same  map  with  the  main 
line,  and  should  be  separately  described 
in  the  forms  by  termini  and  length.  For 
longer  branch  lines  separate  maps 
should  be  filed. 

§  243.19  Notations  on  maps  and  rec¬ 
ords.  (a)  When  maps  are  filed,  the 
manager  will  note  on  each  the  name  of 
the  land  office  and  the  date  of  filing, 
over  his  written  signature.  Notations 
will  also  be  made  on  the  records  of  the 
land  office,  as  to  each  unpatened  tract 
affected,  that  application  for  right-of- 
way  is  pending,  giving  date  of  filing 
and  name  of  applicant.  The  manager 
will  certify  on  each  map,  over  his  writ¬ 
ten  signature,  that  unpatented  land  is 
affected  by  the  proposed  right-of-way. 
The  maps  and  field  notes  will  be  ap¬ 
proved  by  the  manager  in  duplicate,  and 
the  duplicate.  Any  right  existing  at  the 
date  of  the  filing  of  the  right-of-way 
application  will  not  be  affected  by  the 
filing  or  approval  thereof.  If  no  un¬ 
patented  land  is  involved  in  the  applica¬ 
tion  the  manager  will  reject  it,  allowing 
the  usual  right  of  appeal. 

§  243.20  Evidence  of  construction. 
When  the  railroad  is  constructed,  a 
statement  of  the  engineer  and  certificate 
of  the  president  (Forms  5  and  6) 2  must 
be  filed  in  the  district  land  office,  in  du¬ 
plicate.  No  new  map  will  be  required, 
except  in  case  of  deviations  from  the 
right-of-way  previously  approved, 
w'hether  before  or  after  construction, 
when  there  must  be  filed  new  maps  and 
field  notes  in  full,  as  herein  provided, 
bearing  proper  forms,  changed  to  agree 
with  the  facts  in  the  case.  The  map 
must  show  clearly  the  portions  amended, 
or  bear  a  statement  describing  them, 
and  the  location  must  be  described  in 
the  forms  as  the  amended  survey  and 
the  amended  definite  location.  In  such 
cases  the  company  must  file  a  relinquish¬ 
ment,  under  seal,  of  all  rights  under  the 
former  approval  as  to  the  portions 
amended,  said  relinquishment  to  take 
effect  when  the  map  of  amended  definite 
location  is  approved  by  the  manager. 


Part  244 — Rights-of-Way  Other  Than 
for  Railroad  Purposes  and  for  Log¬ 
ging  Roads  on  the  Oregon  and  Cali¬ 
fornia  and  Coos  Bay  Revested  Lands 

Subpart  A — General  Regulations  Applicable  to 
All  Rights-of-Way  Provided  for  in  This  Part 
DEFINITIONS 

Sec. 

244.1  Definitions. 
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RULES  AND  REGULATIONS 


INDIAN  LANDS 

Sec. 

244.2  Indian  lands. 

APPLICATIONS 

244.3  Application. 

244.4  Showing  as  to  organization  required 

of  corporations. 

244.5  Showing  as  to  citizenship  required  of 

Individuals;  showing  by  associa¬ 
tions  of  Individuals. 

244.6  Documents  which  must  accompany 

application. 

GENERAL  PROVISIONS 

244.7  Nature  of  the  interest  granted;  set¬ 

tlement  on  right-of-way. 

244.8  Commencement  of  construction  work 

in  advance  of  approval  of  right-of- 
way;  trespass. 

244.9  Terms  and  conditions. 

244.10  Proposed  or  existing  national  forest. 

244.11  National  parks  and  monuments. 

244.12  Oregon  and  California  Railroad  and 

Coos  Bay  Wagon  Road  grant  lands. 

244.13  Alaska. 

244.14  Approval  of  right-of-way. 

244.15  Use  of  right-of-way. 

244.16  Revocation  for  violation  of  regula¬ 

tions  or  terms  or  conditions. 

244.17  Change  in  jurisdiction  over  or  dis¬ 

posal  of  lands. 

244.18  Transfer  of  right-of-way. 

244.19  Disposal  of  property  on  termination 

of  right-of-way. 

244.20  Appeals. 

RENTAL  CHARGES 

244.21  Payment  required;  exceptions;  de¬ 

fault;  revision  of  charges. 

Subpart  B — Rights-of-Way  Through  Public  Lands 
and  Reservations  for  Canals,  Ditches,  and  Res¬ 
ervoirs  Under  the  Act  of  March  3,  1891,  as 
Amended 

244.22  Statutory  authority. 

244.23  Pipelines,  flumes,  and  conduits  In¬ 

cluded;  use  of  materials  on  adja¬ 
cent  lands. 

244.24  Use  subsidiary  to  main  purpose  of 

Irrigation. 

244.25  Caretaker’s  building  sites. 

244.26  Showing  required  for  additional 

right-of-way. 

244.27  Procedure  when  unsurveyed  land  Is 

Involved. 

244.28  Segregated  reservoir  sites. 

Subpart  C — Reservation  of  Public  Lands  for 
Reservoirs  for  Watering  Livestock 

244.29  Statutory  authority. 

244.30  Declaratory  statement. 

244.31  Action  on  declaratory  statement; 

size,  location,  and  number  of  reser¬ 
voir  sites. 

244.32  Time  for  construction. 

244.33  Map  of  constructed  reservoir. 

244.34  Approval  of  constructed  project. 

244.35  Annual  proof  of  maintenance. 

244.36  Procedure  when  unsurveyed  land  Is 

Involved. 

244.37  Application  to  fence  reservoir;  plat 

required. 

Subpart  D — Rights-of-Way  Through  Public  Lands 
and  Reservations  for  Telephone  and  Telegraph 
Lines,  Transmission  Lines,  Radio  and  Television 
Sites,  and  for  Pipelines,  Canals,  Ditches,  and 
Water  Plants  Under  the  Acts  of  February  15, 
1901,  and  March  4,  1911 

244.39  Statutory  authority. 

244.40  Applications  for  lands  in  national 

forests  and  other  reservations. 

244.41  Applications  which  may  be  sub¬ 

mitted  under  the  acts  of  February 
15,  1901,  and  March  4,  1911. 

244.42  Plant  sites;  buildings  to  be  platted 

on  maps. 

244.43  Transmission  lines. 

244.44  Terms  and  conditions. 


Sec. 

244.45  No  rights  acquired  prior  to  filing  and 

approval  of  application. 

244.46  Unsurveyed  lands. 

244.47  Expiration  and  renewal  of  right-of- 

way. 

Subpart  E — Rights-of-Way  Through  National 
Forests  for  Dams,  Reservoirs,  Water  Plants, 
Ditches,  Flumes,  Pipes,  Tunnels,  and  Canals 
for  Municipal  or  Mining  Purposes,  Under  the 
Act  of  February  1,  1905 

244.48  Statutory  authority. 

244.49  When  construction  may  commence. 

244.50  Water  plant  structures. 

244.51  Procedure  when  unsurveyed  land  is 

involved. 

Subpart  F — Rights-of-Way  Under  the  Act  of  Jan¬ 
uary  21,  1895,  Over  Public  Lands  for  Tram- 
roads  and  Other  Roads  for  Logging  and  Min¬ 
ing  Purposes,  Except  Logging  Roads  Over  Re¬ 
vested  and  Reconveyed  and  Intermingled 
Public  Lands  in  Oregon 

244.52  Statutory  authority. 

244.53  Tramroads  defined. 

Subpart  G — Transfers  of  Public  Lands  and  Res¬ 
ervations  for  Highways,  Road  Building  Mate¬ 
rial  and  Maintenance  Sites,  Roadside  and 
Landscape  Development  Areas  and  Flight 
Strips,  Under  the  Federal  Aid  Highway  Act 

244.54  Statutory  authority. 

244.55  Filing  of  application. 

244.56  Action  on  application. 

Subpart  H — Rights-of-Way  for  the  Construction  of 
Highways  Over  Public  Lands  Under  R.  S. 
2477 

244.57  Statutory  authority. 

244.58  Effective  date  and  extent  of  grant. 

244.59  Procedure  when  reserved  land  is 

involved. 

Subpart  I — Rights-of-Way  Through  Public  Lands 
and  Reservations  for  Oil  and  Natural  Gas  Pipe 
Lines  and  Pumping  Plant  Sites  Under  the  Min¬ 
eral  Leasing  Act 

244.60  Statutory  authority. 

244.61  Who  may  file  application. 

244.62  Common  carrier  stipulation. 

244.64  Use  of  pipe  line. 

244.65  Approval  of  right-of-way. 

244.66  Pumping  plant  site. 

Subpart  J — Rights-of-Way  Over  Lands  Subject  to 
a  Mineral  Lease 

244.67  Statutory  authority;  applications. 

Subpart  K— Rights-of-Way  for  Federal  Irrigation 
Purposes  Under  the  Act  of  December  5,  1924 

244.68  Statutory  authority. 

Subpart  L — Rights-of-Way  for  Tranmis&ion  Lines 
in  Connection  With  Boulder  Canyon  Project  Un¬ 
der  the  Boulder  Canyon  Project  Act 

244.69  Statutory  authority. 

Subpart  M — Emergency  Access  Permits  for 
Salvage  Operations 

244.70  Statutory  authority. 

244.71  Statement  of  policy. 

244.72  Definitions. 

244.73  Nature  of  emergency  access  permit. 

244.74  Filing  of  application. 

244.75  Contents  of  application. 

244.76  Reciprocal  road  use  agreement; 

recordation. 

244.77  Use  by  the  United  States  and  its 

licensees  of  rights  received  from  a 
permittee. 

244.78  Duration  and  location  of  rights 

granted  or  received  by  the  United 
States. 

244.79  Permittee’s  agreement  with  United 

States  respecting  compensation 
and  adjustment  of  road  use. 


Sec. 

244.80  Agreements  and  arbitration  between 

permittee  and  licensee  respecting 
compensation  payable  by  licensee 
to  permittee  for  use  of  road. 

244.81  Agreements  and  arbitration  between 

permittee  and  licensee  respecting 
adjustment  of  road  use. 

244.82  Arbitration  procedure. 

244.83  Payment  required  for  Government 

timber. 

244.84  Payment  to  the  United  States  for 

road  use. 

244.85  Bond  in  connection  with  existing 

roads. 

244.86  Approval  of  permit. 

244.87  Terms  and  conditions  of  permit. 

244.88  Assignment  of  permit. 

244.89  Causes  for  termination  of  permittee’s 

rights. 

244.90  Remedies  for  violations  by  licensee. 

244.91  Disposition  of  property  on  termina¬ 

tion  of  permit. 

244.92  Appeals. 

SUBPART  A — GENERAL  REGULATIONS  APPLICA¬ 
BLE  TO  ALL  RIGHTS-OF-WAY  PROVIDED  FOR 
IN  THIS  PART  1 

Authority:  §§  244.1  to  244.21  issued  under 
R.  S.  161,  453,  2478;  5  U.  S.  C.  22,  43  JJ.  S.  C.  2, 
1201. 

DEFINITIONS 

§  244.1  Definitions.  As  used  in 
§§  244.1  to  244.69: 

(a)  “Secretary”  means  the  Secretary 
of  the  Interior. 

(b)  “Director”  means  the  Director, 
Bureau  of  Land  Management. 

(c)  “Area  Administrator”  means  area 
administrator  of  the  Bureau  of  Land 
Management. 

(d)  “Manager”  means  manager  of  the 
land  office  for  the  district  in  which  the 
lands  applied  for  are  situated.  For  areas 
for  which  there  is  no  land  office  “man¬ 
ager”  means  the  Eastern  States  Super¬ 
visor. 

(e)  “Project”  means  the  physical 
structures  in  connection  with  which  the 
right-of-way  is  approved. 

(f)  “Construction  work”  means  any 
and  all  work,  whether  of  a  temporary  cr 
permanent  nature,  done  in  the  construc¬ 
tion  of  the  project. 

(g)  “Superintendent  in  charge”  means 
the  officer  of  the  United  States  having 
supervision  of  the  land  under  authority 
of  the  agency  having  jurisdiction  and 
control  over  the  land  involved. 

(h)  “Reservation  lands”  includes  na¬ 
tional  parks  and  monuments,  or  any 
other  reservations  of  the  United  States 
for  the  use  of  or  administration  by  the 
National  Park  Service,  the  Fish  and 
Wildlife  Service,  the  Bureau  of  Recla¬ 
mation,  or  any  agency  outside  the  De¬ 
partment  of  the  Interior. 

(i)  “Right-of-way”  includes  license, 
permit,  or  easement,  as  the  case  may  be, 
and,  where  applicable,  includes  “site". 

INDIAN  LANDS 

§  244.2  Indian  lands.  The  Bureau  of 
Indian  Affairs  has  jurisdiction  over  ap¬ 
plications  for  rights-of-way  over  and 


1  This  part  does  not  apply  to  the  obtaining 
of  rlghts-of-way  by  Federal  agencies  over 
unreserved,  or  withdrawn,  or  reserved  public 
domain  lands.  Such  rights-of-way  may  t* 
appropriated  under  the  principles  of  tie 
Instructions  of  January  13,  1916  (44  L.  a 
613),  with  the  consent  of  the  agency  having 
Jurisdiction  or  control  over  the  land. 
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upon  Indian  lands.  All  applications  for 
the  use  and  occupancy  of  Indian  lands 
for  right-of-way  purposes  should,  there¬ 
fore,  be  filed  with  the  Superintendent  of 
the  Indian  Agency  or  other  superintend¬ 
ent  in  charge  of  the  reservation  on  which 
the  lands  involved  are  situated,  in  ac¬ 
cordance  with  the  regulations  contained 
in  25  CFR  Part  256. 

applications  * 

§  244.3  Application .*  No  special  form 
of  application  is  required.  The  applica¬ 
tion  should  be  in  typewritten  form  or 
legible  handwriting.  It  must  specify 
that  it  is  made  pursuant  to  the  regula¬ 
tions  in  this  part  and  that  the  applicant 
agrees  that  the  right-of-way  if  approved, 
will  be  subject  to  the  terms  and  condi¬ 
tions  of  the  applicable  regulations  con¬ 
tained  in  this  part.  It  should  also  cite 
the  act  to  be  invoked  and  state  the 
primary  purpose  for  which  the  right-of- 
way  is  to  be  used.  Applications  shall  be 
filed  in  the  proper  land  office  in  the 
State  or  Territory,  or  for  lands  in  a  State 
in  which  there  is  no  land  office,  shall  be 
filed  with  the  Bureau  of  Land  Manage¬ 
ment,  Washington  25,  D.  C.,  except  the 
applications  for  lands  in  North  or  South 
Dakota  shall  be  filed  in  the  land  office  at 
Billings,  Montana;  applications  for  lands 
in  Nebraska  or  Kansas  shall  be  filed  in 
the  land  office  at  Cheyenne,  Wyoming; 
and  for  lands  in  Oklahoma  in  the  land 
office  at  Santa  Fe,  New  Mexico.  If  the 
right-of-way  has  been  utilized  without 
authority  prior  to  the  time  the  applica¬ 
tion  is  made,  the  application  must  state 
the  date  such  utilization  commenced  and 
by  whom,  and  the  date  the  applicant 
alleges  he  obtained  control  of  the 
improvements. 

§  244.4  Showing  as  to  organization  re¬ 
quired  of  corporations,  (a)  An  applica¬ 
tion  by  a  private  corporation  must  be 
accompanied  by  a  copy  of  its  charter  or 
articles  of  incorporation,  duly  certified 
by  the  proper  State  official  of  the  State 
where  the  corporation  was  organized. 

(b)  A  corporation,  other  than  a  pri¬ 
vate  corporation,  should  file  a  copy  of 
the  law  under  which  it  was  formed  and 
due  proof  of  organization  under  the 
same. 

(c)  When  a  corporation  is  operating 
in  a  State  other  than  that  in  which  it 
was  incorporated,  it  must  submit  a  cer¬ 
tificate  of  the  Secretary  of  State  or  other 
proper  official  of  the  State  that  it  has 
complied  with  the  laws  of  that  State 
governing  foreign  corporations  to  the  ex¬ 
tent  required  to  entitle  the  company  to 
operate  in  such  State. 

<d)  A  copy  of  the  resolution  or  by¬ 
laws  of  the  corporation  authorizing  the 
filing  of  the  application  must  also  be 
filed. 

<e)  If  the  corporation  shall  have  pre¬ 
viously  filed  with  the  Bureau  the  papers 


*In  addition  to  the  material  contained 
under  this  heading,  the  subpart  relating  to 
the  particular  type  of  right-of-way  involved 
should  be  consulted.  See  Subparts  B 
through  L  of  this  part. 

*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
jjny  department  or  agency  of  the  United 
States  any  false,  fictitious,  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


required  by  this  section,  the  require¬ 
ments  shall  be  held  to  be  met  if,  in 
making  subsequent  applications,  specific 
reference  is  made  to  such  previous  filing 
by  date,  place,  and  case  number. 

§  244.5  Showing  as  to  citizenship 
required  of  individuals;  shoioing  by  asso¬ 
ciations  of  individuals,  (a)  An  individ¬ 
ual  applicant  applying  for  a  right-of- 
way  under  any  right-of-way  act,- except 
the  act  of  March  3,  1891  (26  Stat.  1101; 
43  U.  S.  C.  946  et  seq.),  and  the  act  of 
January  13. 1897  (29  Stat.  484;  43  U.  S.  C. 
952-955),  as  amended,  must  state 
whether  he  is  native  born  or  naturalized, 
and,  if  naturalized,  the  date  of  natural¬ 
ization,  the  court  in  which  naturalized, 
and  the  number  of  the  certificate,  if 
known.  If  citizenship  is  claimed  by  vir¬ 
tue  of  naturalization  of  the  father,  evi¬ 
dence  of  his  naturalization,  and  that  the 
applicant  resided  in  the  United  States 
thereafter  while  a  minor,  should  be  fur¬ 
nished.  Where  the  husband  and  the 
wife  are  native  born  and  a  statement  to 
that  effect  is  made,  additional  informa¬ 
tion  as  to  the  marital  status  is  not 
required.  In  other  cases,  a  married 
woman  or  widow  must  show  the  date  of 
her  marriage;  a  widow  must  show,  in 
addition,  the  date  of  the  death  of  her 
husband. 

(b)  An  application  by  an  association, 
including  a  partnership,  must  be  accom¬ 
panied  by  a  certified  copy  of  the  articles 
of  association,  if  any;  if  there  be  none, 
the  application  must  be  made  over  the 
signature  of  each  member  of  the  associ¬ 
ation.  Each  member  must  furnish  evi¬ 
dence  of  citizenship  where  it  would  be 
required  if  he  were  applying  individu¬ 
ally. 

§  244.6  Documents  which  must  ac¬ 
company  application — (a)  Maps.  Each 
application,  other  than  a  reservoir  decla¬ 
ratory  statement  under  §  244.30,  must  be 
accompanied  by  a  map  prepared  on  trac¬ 
ing  linen  and  three  or,  in  the  case  of 
electric  transmission  lines,  five  print 
copies  thereof,  showing  the  survey  of  the 
right-of-way,  properly  located  with  re¬ 
spect  to  the  public  land  surveys  so  that 
said  right-of-way  may  be  accurately  lo¬ 
cated  on  the  ground  by  any  competent 
engineer  or  land  surveyor.  The  map 
should  comply  with  the  following  re¬ 
quirements  : 

(1)  The  scale  should  be  2,000  feet  to 
the  inch  for  rights-of-way  for  such 
structures  as  canals,  ditches,  pipelines, 
and  transmission  lines  and  1,000  feet  to 
the  inch  for  rights-of-way  for  reservoirs, 
except  where  a  larger  scale  is  required 
to  represent  properly  the  details  of  the 
proposed  developments,  in  which  case 
the  scales  should  be  1,000  feet  to  the  inch 
and  500  feet  to  the  inch,  respectively. 
For  electric  transmission  lines  having  a 
nominal  voltage  of  less  than  33  kv.  map 
scales  may  at  option  of  the  applicant  be 
5,280  feet  to  the  inch. 

(2)  Courses  and  distances  of  the  cen¬ 
ter  line  of  the  right-of-way  or  traverse 
line  of  the  reservoir  should  be  given;  the 
courses  referred  to  the  true  meridian 
either  by  deflection  from  a  line  of  known 
bearing  or  by  independent  observation, 
and  the  distances  in  feet  and  decimals 
thereof.  Station  numbers  with  plus 


distances  at  deflection  points  on  the 
traverse  line  should  be  shown. 

(3)  The  initial  and  terminal  points  of 
the  survey  should  be  accurately  con¬ 
nected  by  course  and  distance  to  the 
nearest  corner  of  the  public-land  sur¬ 
veys,  unless  that  corner  is  more  than  6 
miles  distant,  in  which  case  the  connec¬ 
tion  will  be  made  to  some  prominent 
natural  object  or  permanent  monument, 
which  can  be  readily  recognized  and 
recovered.  The  station  number  and  plus 
distance  to  the  point  of  intersection  with 
a  line  of  the  public-land  surveys  should 
be  ascertained  and  noted,  together  with 
the  course  and  distance  along  the  section 
line  to  the  nearest  existing  corner,  at  a 
sufficient  number  of  points  throughout 
the  township  to  permit  accurate  platting 
of  the  relative  position  of  the  right-of- 
way  to  the  public -land  survey. 

(4)  If  the  right-of-way  is  across  or 
within  reservation  lands  which  are  not 
covered  by  the  public-land  surveys,  the 
map  shall  be  made  in  terms  of  the 
boundary  survey  of  the  reservation  to 
the  extent  it  would  be  required  above  to 
be  made  in  terms  of  the  public-land 
surveys. 

(5)  All  subdivisions  of  the  public-land 
surveys  within  the  limits  of  the  survey 
should  be  shown  in  their  entirety,  based 
upon  the  official  subsisting  plats,  with 
the  subdivisions,  section,  township,  and 
range  clearly  marked. 

(6)  The  width  of  the  canal,  ditch,  or 
lateral  at  high-water  line  should  be  given 
and  the  width  of  all  other  rights-of-way 
shall  be  given.  If  the  width  is  not  uni¬ 
form,  the  location  and  amount  of  the 
change  in  width  must  be  definitely 
shown.  In  the  case  of  a  pipeline,  the 
diameter  of  the  line  should  be  given. 
For  reservoirs,  the  capacity  in  acre-feet, 
the  area  within  the  high-water  line,  the 
source  of  the  water  supply,  and  the  loca¬ 
tion  and  height  of  the  dam  must  be 
shown.  The  total  distance  of  the  right- 
of-way  on  the  Federal  lands  shall  be 
stated.  In  the  case  of  a  reservoir  or 
other  site,  the  total  acreage  shall  be 
stated. 

(7)  Each  copy  of  the  map  should  bear 
upon  its  face  a  statement  of  the  engineer 
who  made  the  survey  and  the  certificate 
of  the  applicant.  The  statement  and 
certificate  referred  to  are  embodied  in 
Forms  1  and  2,  which  are  made  a  part 
hereof  and  which  should  be  modified  so 
as  to  be  appropriate  to  the  act  invoked 
and  the  nature  of  the  project.4 

(8)  Whenever  it  is  found  that  a  public- 
land  survey  monument  or  reservation 
boundary  monument  will  be  destroyed  or 
rendered  inaccessible  by  reason  of  the 
proposed  development,  at  least  two  per¬ 
manent  marked  witness  monuments 
should  be  established  at  suitable  points, 
preferably  on  the  surveyed  lines.  A  brief 
description  of  the  witness  monuments 
and  the  connecting  courses  and  distances 
to  the  original  corners  should  be  shown. 

(b)  Evidence  of  water  right.  If  the 
project  involves  the  storage,  diversion, 
or  conveyance  of  water,  the  applicant 
must  file  a  statement  of  the  proper  State 
official,  or  other  evidence,  showing  that 
he  has  a  right  to  the  use  of  the  water. 


♦See  appendix  for  form  to  be  placed  on 
maps. 
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ROLES  AND  REGULATIONS 


Where  the  State  official  requires  an  ap¬ 
plicant  to  obtain  a  right-of-way  as  a 
prerequisite  to  the  issuance  of  evidence 
of  a  water  right,  if  all  else  be  regular, 
a  right-of-way  may  be  granted  con¬ 
ditioned  only  upon  the  applicant’s  filing 
the  required  evidence  of  water  right 
from  the  State  official  within  a  specified 
reasonable  time.  The  conditional  right- 
of-way  will  terminate  at  the  expiration 
of  the  time  allowed. 

GENERAL  PROVISIONS  * 

§  244.7  Mature  of  the  interest  grant¬ 
ed;  settlement  on  right-of-way.  (a)  No 
interest  granted  by  the  regulations  in 
this  part  shall  give  the  holder  thereof 
any  estate  of  any  kind  in  fee  in  the  lands. 
The  interest  granted  shall  consist  of  an 
easement,  license,  or  permit  in  accord¬ 
ance  with  the  terms  of  the  applicable 
statute ;  no  interest  shall  be  greater  than 
a  permit  revocable  at  the  discretion  of 
the  authorized  officer  unless  the 
applicable  statute  provides  otherwise. 
Unless  a  specific  statute  or  regulation 
provides  otherwise,  no  interest  granted 
shall  give  the  grantee  any  right  whatever 
to  take  from  the  public  lands  or  reserva¬ 
tions  any  material,  earth,  or  stone  for 
construction  or  other  purpose,  but  stone 
and  earth  necessarily  removed  from  the 
right-of-way  in  the  construction  of  a 
project  may  be  used  elsewhere  along  the 
same  right-of-way  in  the  construction  of 
the  same  project. 

(b)  All  persons  entering  or  otherwise 
appropriating  a  tract  of  public  land,  to 
part  of  which  a  right-of-way  has 
attached  under  the  regulations  in  this 
part,  take  the  land  subject  to  such 
right-of-way  and  without  deduction  of 
the  area  included  in  the  right-of-way. 

§  244.8  Commencement  of  construc¬ 
tion  work  in  advance  of  approval  of 
right-of-way;  trespass,  (a)  Permission 
to  commence  construction  work  over  and 
through  lands  under  the  jurisdiction  of 
the  Department  of  the  Interior  or  of  its 
agencies  in  advance  of  the  approval  of  a 
right-of-way  may  be  granted  by  the 
manager  upon  a  satisfactory  showing  of 
the  necessity  for  such  action  and  upon  a 
determination,  after  the  request  for  per¬ 
mission  has  been  cleared  by  all  inter¬ 
ested  agencies  of  the  Department,  that 
such  action  is  compatible  with  the  public 
interest.  Requests  for  such  advance  au¬ 
thority  need  not  meet  the  formal  require¬ 
ments  of  §§  244.3-244.5  and  may  be  filed 
with  the  agency  having  supervision  of 
the  land  involved,  in  which  case  a  dupli¬ 
cate  request  must  be  filed  in  the  office 
specified  in  §  244.3. 

(b)  Any  grant  of  advance  permission 
is  solely  for  the  convenience  of  the  ap¬ 
plicant  and  is  not  a  commitment  by  the 
Department  that  a  right-of-way  will  be 
approved.  The  Department’s  authority 
in  acting  on  a  right-of-way  applica¬ 
tion  is  not  restricted  in  any  way  by  the 
grant  of  advance  permission  or  any  re¬ 
quirements  laid  down  in  such  grant  of 
permission  and  the  Department  may  im¬ 
pose  additional  or  different  require- 

•  In  addition  to  the  material  contained  un¬ 
der  this  heading,  the  subpart  relating  to  the 
particular  type  of  right-of-way  involved 
should  be  consulted.  See  Subparts  B 
through  L  of  this  part. 


ments,  within  the  scope  of  the  appli¬ 
cable  statute  and  lawful  regulations 
thereunder,  as  conditions  precedent  to 
the  approval  of  the  right-of-way.  A 
grant  of  advance  permission  is  revoca¬ 
ble  at  will,  and  the  grantee  assumes  all 
the  risk  of  operating  under  such  per¬ 
mission. 

(c)  Any  occupancy  or  use  of  the  lands 
of  the  United  States  without  authority 
will  subject  the  person  occupying  or 
using  the  land  to  prosecution  and  liabil¬ 
ity  for  trespass. 

§  244.9  Terms  and  conditions.  An 
applicant,  by  accepting  a  right-of-way, 
agrees  and  consents  to  comply  with  and 
be  bound  by  the  following  terms  and  con¬ 
ditions,  excepting  those  which  the  Secre¬ 
tary  may  waive  in  a  particular  case : 

(a)  To  comply  with  State  and  Federal 
laws  applicable  to  the  project  for  which 
the  right-of-way  is  approved,  and  to  the 
lands  which  are  included  in  the  right- 
of-way,  and  lawful  existing  regulations 
thereunder. 

(b)  To  clear  and  keep  clear  the  lands 
within  the  right-of-way  to  the  extent 
and  in  the  manner  directed  by  the  super¬ 
intendent  in  charge;  and  to  dispose  of  all 
vegetative  and  other  material  cut,  up¬ 
rooted,  or  otherwise  accumulated  during 
the  construction  and  maintenance  of  the 
project  in  such  manner  as  to  decrease  the 
fire  hazard  and  also  in  accordance  with 
such  instructions  as  the  superintendent 
in  charge  may  specify. 

(c)  To  take  such  soil  and  resource 
conservation  and  protection  measures, 
including  weed  control,  on  the  land  cov¬ 
ered  by  the  right-of-way  as  the  superin¬ 
tendent  in  charge  of  such  lands  may 
request. 

(d)  To  do  everything  reasonably  with¬ 
in  his  power,  both  independently  and  on 
request  of  any  duly  authorized  repre¬ 
sentative  of  the  United  States,  to  pre¬ 
vent  and  suppress  fires  on  or  near  the 
lands  to  be  occupied  under  the  right-of- 
way,  including  making  available  such 
construction  and  maintenance  forces  as 
may  be  reasonably  obtainable  for  the 
suppression  of  such  fires. 

(e)  To  build  and  repair  such  roads, 
fences,  and  trails  as  may  be  destroyed  or 
injured  by  construction  work  and  to  build 
and  maintain  necessary  and  suitable 
crossings  for  all  roads  and  trails  that 
intersect  the  works  constructed,  main¬ 
tained,  or  operated  under  the  right-of- 
way. 

(f)  To  pay  the  United  States  the  full 
value  for  all  damages  to  the  lands  or 
other  property  of  the  United  States 
caused  by  him  or  by  his  employees,  con¬ 
tractors,  or  employees  of  the  contractors, 
and  to  indemnify  the  United  States 
against  any  liability  for  damages  to  life, 
person,  or  property  arising  from  the 
occupancy  or  use  of  the  lands  under  the 
right-of-way,  except  that  where  a  right- 
of-way  is  granted  hereunder  to  a  State 
or  other  governmental  agency  which  has 
no  legal  power  to  assume  such  a  liability 
with  respect  to  damages  caused  by  it  to 
lands  or  property,  such  agency  in  lieu 
thereof  agrees  to  repair  all  such  damages. 

(g)  To  notify  promptly  the  superin¬ 
tendent  in  charge  of  the  amount  of  mer¬ 
chantable  timber,  if  any,  which  will  be 
cut,  removed,  or  destroyed  in  the  con¬ 


struction  and  maintenance  of  the  proj¬ 
ect,  and  to  pay  the  United  States  through 
such  superintendent  in  advance  of  con¬ 
struction  such  sum  of  money  as  such 
superintendent  may  determine  to  be  the 
full  stumpage  value  of  the  timber  to  be 
so  cut,  removed,  or  destroyed. 

(h)  To  comply  with  such  other  speci¬ 
fied  conditions,  within  the  scope  of  the 
applicable  statute  and  lawful  regulations 
thereunder,  with  respect  to  the  occu¬ 
pancy  and  use  of  the  lands  as  may  be 
found  by  the  agency  having  supervision 
of  the  lands  to  be  necessary  as  a  con¬ 
dition  to  the  approval  of  the  right-of- 
way  in  order  to  render  its  use  compat¬ 
ible  with  the  public  interest. 

(i)  That  upon  revocation  or  termina¬ 
tion  of  the  right-of-way,  unless  the  re¬ 
quirement  is  waived  in  writing,  he  shall, 
so  far  as  it  is  reasonably  possible  to  do 
so,  restore  the  land  to  its  original  condi¬ 
tion  to  the  entire  satisfaction  of  the 
superintendent  in  charge. 

(j)  That  he  shall  at  all  times  keep 
the  manager  informed  of  his  address, 
and,  in  case  of  corporations,  of  the  ad¬ 
dress  of  its  principal  place  of  business 
and  of  the  names  and  addresses  of  its 
principal  officers. 

(k)  That  in  the  construction,  opera¬ 
tion,  and  maintenance  of  the  project,  he 
shall  not  discriminate  against  any  em¬ 
ployee  or  applicant  for  employment  be¬ 
cause  of  race,  creed,  color,  or  national 
origin  and  shall  require  an  identical  pro¬ 
vision  to  be  included  in  all  subcontracts. 

(l)  That  the  allowance  of  the  right- 
of-way  shall  be  subject  to  the  express 
condition  that  the  exercise  thereof  will 
not  unduly  interfere  with  the  manage¬ 
ment,  administration,  or  disposal  by  the 
United  States  of  the  lands  affected 
thereby,  and  that  he  agrees  and  con¬ 
sents  to  the  occupancy  and  use  by  the 
United  States,  its  grantees,  permittees, 
or  lessees  of  any  part  of  the  right-of- 
way  not  actually  occupied  or  required 
by  the  project,  or  the  full  and  safe 
utilization  thereof,  for  necessary  opera¬ 
tions  incident  to  such  management,  ad¬ 
ministration,  or  disposal. 

(m)  That  the  right-of-way  herein 
granted  shall  be  subject  to  the  express 
covenant  that  it  will  be  modified, 
adapted,  or  discontinued  if  found  by  the 
Secretary  to  be  necessary,  without  lia¬ 
bility  or  expense  to  the  United  States, 
so  as  not  to  conflict  with  the  use  and 
occupancy  of  the  land  for  any  author¬ 
ized  works  which  may  be  hereafter  con¬ 
structed  thereon  under  the  authority  of 
the  United  States. 

§  244.10  Proposed  or  existing  national 
forest.  Whenever  a  right-of-way  is 
sought  through  or  in  national  forest 
lands,  or  any  area  withdrawn  for  inclu¬ 
sion  within  a  national  forest,  the  appli¬ 
cant  must  enter  into  such  stipulations 
and  execute  such  bond  as  the  Forest 
Service  may  require  for  the  protection 
of  such  existing  or  proposed  national 
forest. 

§  244.11  National  parks  and  monu¬ 
ments.  (a)  The  act  of  March  3,  1921 
(41  Stat.  1353,  16  U.  S.  C.  797),  provides 
that  no  right-of-way  for  dams,  conduits, 
reservoirs,  power  houses,  transmission 
lines,  or  other  works  for  storage  or  car¬ 
riage  of  water,  or  for  the  development, 
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transmission,  or  utilization  of  power 
within  the  limits  as  then  constituted  of 
any  national  park  or  monument,  shall 
be  approved  without  specific  authority 
of  Congress. 

(b)  Whenever  a  right-of-way  is  de¬ 
sired  through  any  national  park  or  mon¬ 
ument  for  purposes  other  than  those 
excepted  by  the  act  of  March  3,  1921,  or 
not  otherwise  expressly  prohibited  by 
law,  the  applicant  must  show  to  the  sat¬ 
isfaction  of  the  Director,  National  Park 
Service,  that  the  location  and  use  of  the 
right-of-way  for  the  purposes  contem¬ 
plated  will  not  interfere  with  the  uses 
and  purposes  for  which  the  park  or  mon¬ 
ument  was  originally  dedicated,  and  will 
not  result  in  damage  or  injury  to  the 
natural  conditions  of  property  or  scen¬ 
ery  existing  therein.  The  applicant 
must  also  file  such  stipulations  and  bond 
as  may  be  required  by  the  Director,  Na¬ 
tional  Park  Service.  Ordinarily,  such 
a  right-of-way  may  be  allowed  only  on 
a  showing  of  absolute  necessity. 

§  244.12  Oregon  and  California  Rail¬ 
road  and  Coos  Bay  Wagon  Road  grant 
lands.  All  applications  for  rights-of- 
way  for  the  construction  and  operation 
of  any  project  over  Oregon  and  Cali¬ 
fornia  Railroad  lands,  title  to  which  was 
revested  in  the  United  States  by  the  act 
of  June  9,  1916  (39  Stat.  218),  and  re¬ 
conveyed  Coos  Bay  Wagon  Road  lands, 
act  of  February  26,  1919  (40  Stat.  1179), 
must  also  be  accompanied  by  a  state¬ 
ment  showing  the  amount  of  merchant¬ 
able  timber,  if  any,  to  be  cut,  removed, 
or  destroyed  in  the  construction  of  the 
project  works,  and  agreeing  to  deposit 
with  the  Bureau,  in  advance  of  construc¬ 
tion,  such  sum  of  money  as  may  be  de¬ 
termined  to  be  the  full  stumpage  value 
of  the  timber  to  be  so  cut,  removed,  or 
destroyed,  and  an  affirmative  showing 
that  favorable  action  on  the  application 
will  not  adversely  affect  or  impair  water¬ 
shed  protection,  streamflow  regulation, 
and  other  conservation  features  enu¬ 
merated  in  the  act  of  August  28,  1937 
(50  Stat.  874).* 

§244.13  Alaska.  All  general  right-of- 
way  lawrs,  and  the  regulations  there¬ 
under  contained  in  this  part,  are  appli¬ 
cable  to  Alaska.* 

§244.14  Approval  of  right-of-way. 
(a)  Where  an  application  is  complete 
and  in  conformity  with  the  law  and  reg¬ 
ulations  and  all  required  reports  have 
been  obtained  and  it  is  determined  that 
the  approval  of  the  right-of-way  will 
not  be  contrary  to  the  public  interest, 
including  that  of  the  Government,  the 
manager  will  approve  the  right-of-way.* 
(b)  An  application  which  does  not 
conform  with  the  law  or  regulations  un¬ 
der  which  filed  or  the  approval  of  which 

'The  general  right-of-way  statutes  were 
extended  to  these  lands  by  sec.  2  of  the  act 
of  June  9,  1916  (39  Stat.  218),  and  sec.  8  of 
the  act  of  February  26.  1919  (40  Stat.  1179). 

’See  sec.  3  of  the  act  of  August  24,  1912 
(87  Stat.  512;  48  U.  S.  C.  23),  and  30  Op. 
«ty.  Gen.  387  (1915). 

'Where  the  land  over  which  the  rlght-of- 
Is  sought  Is  withdrawn  or  reserved  for 
the  use  of  another  Federal  agency,  the  man¬ 
ner  Is  required  to  clear  the  application  with 
«uch  agency. 


would  be  inconsistent  with  the  public  or 
Government  interest,  will  be  rejected. 

§  244.15  Use  of  right-of-way — (a)' 
Proof  of  construction.  A  period  of  5 
years  from  the  date  of  the  approval  of 
the  right-of-way  is  usually  allowed  for 
construction  unless  a  different  period  is 
provided  by  statute.  Upon  completion  of 
construction,  proof  thereof  should  be 
submitted  to  the  manager,  consisting  of 
a  statement  and  certificate  furnished  by 
the  holder  of  the  right-of-way.  The 
statement  and  certificate  are  embodied 
in  Forms  5  and  6,  which  should  be  modi¬ 
fied  so  as  to  be  appropriate  to  the  act 
and  to  the  nature  of  the  project.*  If,  in 
construction,  a  substantial  deviation 
from  the  location  shown  on  the  original 
map  is  planned  or  made,  the  party  in 
interest  must  file  a  duly  executed  relin¬ 
quishment  of  the  unused  portion  of  the 
right-of-way  accompanied  by  a  map  of 
amended  location  of  the  right-of-way 
for  the  project  as  actually  constructed. 
The  map  of  amended  location  must  be 
prepared  in  accordance  with  §  244.6  (a) 
and  must  be  filed  before  or  as  soon  as 
possible  after  the  deviation  is  made.  The 
relinquishment  may  be  prepared  so  as 
to  become  effective  upon  approval  of  the 
amended  location.  Any  deviation  made 
prior  to  such  approval  will  be  at  the 
risk  of  the  applicant. 

(b)  Nonconstruction,  abandonment, 
or  nonuse.  Unless  otherwise  provided 
by  law,  rights-of-way  are  subject  to  can¬ 
cellation  by  the  authorized  officer  for 
failure  to  construct  within  the  period 
allowed  and  for  abandonment  or  nonuse. 

§  244.16  Revocation  for  violation  of 
regulations  or  terms  or  conditions.  All 
rights-of-way  approved  pursuant  to  this 
part,  except  those  granted  for  pipe  lines 
pursuant  to  section  28  of  the  act  of  Feb¬ 
ruary  25,  1920,  as  amended  August  21, 
1935  (49  Stat.  678;  30  U.  S.  C.  185),  shall 
be  subject  to  cancellation  for  the  viola¬ 
tion  of  any  of  the  provisions  of  this  part 
applicable  thereto  or  for  the  violation  of 
the  terms  or  conditions  of  the  right-of 
way.  No  right-of-way  shall  be  deemed 
to  be  canceled  except  on  the  issuance 
of  a  specific  order  of  cancellation. 

§  244.17  Change  in  jurisdiction  over 
or  disposal  of  lands,  (a)  A  change  of 
jurisdiction  over  the  lands  from  one 
Federal  agency  to  another  will  not  cancel 
a  right-of-way  involving  such  lands.  It 
will,  however,  change  the  administrative 
jurisdiction  over  the  right-of-way. 

(b)  The  final  disposal  by  the  United 
States  of  any  tract  traversed  by  a  right- 
of-wTay  shall  not  be  construed  to  be  a 
revocation  of  the  right-of-way  in  whole 
or  part,  but  such  final  disposition  shall 
be  deemed  and  taken  to  be  subject  to 
such  right-of-way  until  it  is  specifically 
canceled. 

§  244.18  Transfer  of  right-of-way. 
Any  proposed  transfer,  by  assignment, 
lease,  operating  agreement  or  otherwise, 
of  a  right-of-way  acquired  under  any  of 
the  acts,  except  the  act  of  March  3,  1891 
(26  Stat.  1101 ;  43  U.  S.  C.  940-949) ,  must 
be  filed  in  triplicate  in  accordance  with 
§  244.3  for  approval;  must  be  accompa¬ 
nied  by  the  same  showing  of  qualifica- 

•  See  appendix  for  forma. 


tions  of  the  assignee  as  is  required  of 
applicants;  and  must  be  supported  by  a 
stipulation  that  the  assignee  agrees  to 
comply  with  and  be  bound  by  the  terms 
and  conditions  of  the  right-of-way.  No 
assignment  will  be  recognized  unless  and 
until  approved. 

§  244.19  Disposal  of  property  on 
termination  of  right-of-way.  Upon  the 
termination  of  a  right-of-way  by  expira¬ 
tion  or  by  prior  cancellation,  in  the  ab¬ 
sence  of  any  agreement  to  the  contrary, 
if  all  moneys  due  the  Government  there¬ 
under  have  been  paid,  the  holder  of  the 
right-of-way  will  be  allowed  six  months 
or  such  additional  time  as  may  be 
granted  in  which  to  remove  from  the 
right-of-way  all  property  or  improve¬ 
ments  of  any  kind,  other  than  a  road  and 
usable  improvements  to  a  road,  placed 
thereon  by  him;  but  if  not  removed 
within  the  time  allowed,  all  such  prop¬ 
erty  and  improvements  shall  become  the 
property  of  the  United  States. 

§  244.20  Appeals.  An  appeal  pur¬ 
suant  to  the  Rules  of  Practice  (Part  221 
of  this  chapter)  may  be  taken  from  any 
decision  of  the  manager  to  the  Director, 
and  from  the  Director  to  the  Secretary. 

RENTAL  CHARGES 

§  244.21  Payment  required ;  excep¬ 
tions;  default;  revision  of  charges,  (a) 
The  charge  for  use  and  occupancy  of 
public  and  reservation  lands  for  rights- 
of-way  for  telephone,  telegraph,  and 
power  transmission  lines,  water  pipelines, 
ditches  or  canals  under  the  act  of  Feb¬ 
ruary  15,  1901  (31  Stat.  790;  43  U.  S.  C. 
959) ;  telephone,  telegraph,  and  power 
transmission  lines  under  the  act  of 
March  4,  1911  (36  Stat.  1253;  43  U.  S.  C. 
961) ;  tramroads  under  the  act  of  Janu¬ 
ary  21,  1895  (28  Stat.  635;  43  U.  S.  C. 
956) ;  oil  and  gas  pipelines  under  section 
28  of  the  Mineral  Leasing  Act  of  Febru¬ 
ary  25,  1920  (41  Stat.  449),  as  amended 
August  21,  1935  (49  Stat.  678;  30  U.  S.  C. 
185);  and  water  pipelines,  ditches, 
flumes,  tunnels,  or  canals  under  section 
4  of  the  act  of  February  1,  1905  (33  Stat. 
628;  16  U.  S.  C.  524),  shall  be  at  the  rate 
of  five  dollars  ($5)  per  mile  or  fraction 
thereof  per  calendar  year  or  fraction 
thereof  for  rights-of-way  not  over  100 
feet  in  width  and  one  dollar  ($1)  per  mile 
or  fraction  thereof  for  each  additional 
20  feet  or  fraction  thereof  in  width. 

(b)  The  charge  for  use  and  occupancy 
of  public  and  reservation  lands  for  reser¬ 
voirs,  dams,  water  plant  and  powerplant 
sites,  well  sites,  and  similar  purposes 
under  the  act  of  February  15,  1901;  sites 
for  pumping  stations  or  other  structures 
authorized  under  section  28  of  the  Min¬ 
eral  Leasing  Act,  as  amended;  and  dams, 
reservoirs,  and  water-plant  sites  under 
section  4  of  the  act  of  February  1,  1905, 
shall  be  based  on  the  value  of  the  land 
and  the  use  to  which  it  is  to  be  put,  but 
in  no  case  will  the  minimum  charge  be 
less  than  five  dollars  ($5)  per  calendar 
year  or  fraction  there  of.  The  charge 
for  micro  wave  relay  and  communication 
sites  other  than  radio  and  television 
broadcast  sites  shall  be  based  upon  the 
value  of  the  land,  but  in  no  case  will  the 
annual  charge  be  less  than  fifty  dollars 
($50)  per  site.  The  charge  for  radio  and 
television  broadcast  sites  shall  be  based 
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on  the  value  of  the  land  but  in  no  case 
will  the  annual  charge  be  less  than  the 
following : 


Stations  not  over: 

1,000  watts  Input  power - $75. 00 

2,500  watts  input  power - -  100.  00 

5,000  watts  input  power -  200.  00 

10,000  watts  input  power _  250.  00 

20,000  watts  input  power _  300.  00 

All  others _ -  450.  00 


(c)  No  rental  charge  will  be  required 
for  the  use  and  occupancy  of  public  or 
reservation  lands  under  a  right-of-way 
authorizing  such  use  and  occupancy  ex¬ 
clusively  for  irrigation  projects,  munici¬ 
pally  operated  projects,  non-profit  or 
REA  cooperative  projects,  or  when  the 
use  is  by  a  Government  agency. 

(d)  (1)  There  shall  be  remitted  with 
the  application  the  amount  provided  as 
the  rental  for  a  calendar  year  or  fraction 
thereof. 

(2)  Where  the  application  is  for  a 
reservoir,  dam,  well,  or  plant  sites,  etc., 
the  sum  of  five  dollars  ($5) ,  the  minimum 
charge  specified  for  such  cases,  shall  be 
remitted  with  the  application. 

(e)  The  holder  of  the  right-of-way 
thereafter  shall  pay,  on  or  before  the  first 
day  of  each  calendar  year,  the  rental 
charges  for  that  calendar  year  in  accord¬ 
ance  with  paragraphs  (a)  and  (b)  of  this 
section.  If  the  rental  charge  is  not  paid 
when  due,  and  such  default  shall  con¬ 
tinue  for  thirty  days  after  the  first  day 
of  January,  action  may  be  taken  to  can¬ 
cel  the  right-of-way.  After  default  has 
occurred,  no  structures,  buildings,  or 
other  equipment  may  be  removed  from 
the  right-of-way  except  upon  written 
permission  first  obtained  from  the 
regional  administrator. 

(f )  At  any  time  not  less  than  five  years 
after  either  the  approval  of  the  right- 
of-way  or  the  last  revision  of  rental 
charges  thereunder,  the  authorized 
officer,  after  reasonable  notice  and  op¬ 
portunity  for  hearing,  may  review  such 
charges  and  impose  such  new  charges  as 
may  be  reasonable  and  proper  commenc¬ 
ing  with  the  ensuing  calendar  year. 

(g)  The  provisions  of  this  section  shall 
not  have  the  effect  of  changing,  modify¬ 
ing,  or  amending  the  rental  rates  or 
charges  imposed  for  existing  water 
power  projects  under  rights-of-way  pre¬ 
viously  approved  by  this  Department. 
(31  Stat.  790,  36  Stat.  1253,  28  Stat.  635, 
Sec.  4,  33  Stat.  628,  Sec.  28,  49  Stat.  678; 
43  U.  S.  C.  959,  961,  956,  16  U.  S.  C.  524, 
30  U.  S.  C.  185) 

SUBPART  B — RIGHTS-OF-WAY  THROUGH  PUBLIC 

LANDS  AND  RESERVATIONS  FOR  CANALS, 

DITCHES,  AND  RESERVOIRS  UNDER  THE  ACT 

OF  MARCH  3,  1891,  AS  AMENDED1011 

Authority:  §§  244.22  to  244.28  issued  under 
R.  S.  161,  453,  2478;  5  U.  S.  C.  22,  43  U.  S.  C. 
2,  1201. 

§  244.22  Statutory  authority,  (a) 
Section  18  of  the  act  of  March  3,  1891 
(26  Stat.  1101),  as  amended  by  the  acts 
of  March  4,  1917  (39  Stat.  1197),  and 


,#  See  Solicitor’s  opinion  of  July  18,  1942 
(58  L.  D.  29),  for  a  discussion  of  the  applica¬ 
bility  of  various  acts  relating  to  rights-of- 
way  for  canals,  ditches,  and  reservoirs. 

11  In  addition  to  the  material  under  this 
heading,  the  general  regulations  under  Sub¬ 
part  A  of  this  part  should  be  consulted. 


May  28,  1926  (44  Stat.  668;  43  U.  S.  C. 
946)  authorizes  the  Secretary  to  grant 
rights-of-way  for  irrigation  and  drain¬ 
age  purposes  over  public  lands  and  res¬ 
ervations  to  the  extent  of  the  ground  oc¬ 
cupied  by  the  water  of  any  reservoirs 
and  any  canals  and  laterals  and  50  feet 
on  each  side  of  the  marginal  limits 
thereof  and  such  additional  right-of- 
way  as  may  be  deemed  necessary  for  the 
proper  operation  and  maintenance  of 
said  reservoirs,  canals,  and  laterals. 

(b)  Section  19  of  the  act  of  March  3, 
1891  (26  Stat.  1102;  43  U.  S.  C.  947) .  pro¬ 
vides  that  a  map  of  the  canal  or  ditch 
and  reservoir  must  be  filed  within  twelve 
months  after  the  location  of  ten  miles  of 
a  canal  if  the  same  be  upon  surveyed 
lands,  and  if  upon  unsurveyed  lands, 
within  twelve  months  after  the  survey 
thereof  by  the  United  States;  that  upon 
the  approval  thereof  by  the  Secretary, 
the  same  shall  be  noted  upon  the  records 
and  thereafter  all  lands  affected  by  such 
right-of-way  shall  be  disposed  of  subject 
to  such  right-of-way. 

(c)  Section  20  of  the  act  of  March  3, 
1891  (26  Stat.  1102;  43  U.  S.  C.  948), 
provides  that  this  act  shall  apply  to  all 
canals,  ditches,  or  reservoirs  theretofore 
or  thereafter  constructed,  whether  by 
corporations,  individuals,  or  association 
of  individuals,  on  the  filing  of  the  cer¬ 
tificates  and  maps  as  therein  provided; 
that  if  any  section  of  the  project  is  not 
completed  within  5  years  after  location, 
the  right-of-way  shall  be  forfeited  as 
to  the  uncompleted  canal,  ditch,  or 
reservoir,  to  the  extent  that  the  same  is 
not  completed  at  the  date  of  forfeiture. 

(d)  Section  21  of  the  act  of  March  3, 
1891  (26  Stat.  1102;  43  U.  S.  C.  949), 
provides  that  nothing  in  this  act  shall 
authorize  the  occupancy  of  such  right- 
of-way  except  for  the  purpose  for  which 
it  was  approved,  and  then  only  so  far 
as  may  be  necessary  for  the  construc¬ 
tion,  maintenance,  and  care  of  the 
project. 

§  244.23  Pipelines,  flumes,  and  con¬ 
duits  included;  use  of  materials  on  ad¬ 
jacent  lands,  (a)  The  act  of  March  3, 
1891,  as  amended,  is  applicable  to  rights- 
of-way  for  pipelines,  flumes,  or  other 
conduits,  although  they  are  not  specifi¬ 
cally  mentioned  in  the  act,  if  water  is 
conveyed  primarily  for  irrigation  or 
drainage  purposes. 

(b)  Material  on  adjacent  lands;  The 
word  “adjacent”,  as  used  in  section  18 
of  the  act,  in  connection  with  the  right 
to  take  material  for  construction  from 
the  public  lands,  must  be  construed  ac¬ 
cording  to  the  conditions  of  each  case 
(28  L.  D.  439).  The  right  extends  only 
to  construction,  and  no  public  timber 
or  material  may  be  taken  or  used  for 
repair  or  improvements  (14  L.  D.  566). 
These  decisions  were  rendered  under  the 
Railroad  Right-of-Way  Act  of  March  3, 
1875  (18  Stat.  482;  43  U.  S.  C.  934),  and 
are  applied  to  the  act  of  March  3,  1891, 
since  the  wording  with  respect  to  the  use 
of  material  is  the  same. 

§  244.24  Use  subsidiary  to  main  pur¬ 
pose  of  irrigation.  Section  2  of  the  act 
of  May  11,  1898  (30  Stat.  404;  43  U.  S.  C. 
951),  authorizes  the  use  of  rights-of- 
way  approved  under  the  act  of  March  3, 


1891,  for  purposes  subsidiary  to  the  main 
purpose  of  irrigation. 

i  244.25  Caretaker's  building  sites. 
The  act  of  March  1,  1921  (41  Stat.  1194; 
43  U.  S.  C.  950),  authorizes  the  Secre¬ 
tary,  except  as  to  lands  within  national 
forests,  to  grant  permits  or  easements 
for  not  to  exceed  5  acres  of  ground  ad¬ 
joining  the  right-of-way  at  each  of  the 
locations,  to  be  determined  by  the  Secre¬ 
tary,  to  be  used  for  the  erection  thereon 
of  dwellings  or  other  buildings  or  corrals 
for  the  convenience  of  those  engaged  in 
the  care  and  management  of  the  works 
provided  for  by  the  act  of  March  3, 1891, 
as  amended. 

§  244.26  Showing  required  for  addi¬ 
tional  right-of-way.  The  act  of  May  28 
1926  (44  Stat.  668;  43  U.  S.  C.  946), 
amended  section  18  of  the  act  of  March 
3,  1891,  so  as  to  authorize,  if  needed,  a 
right-of-way  additional  to  the  50  feet 
allowed  by  the  section  for  operation  and 
maintenance  of  reservoirs,  canals, 
ditches,  and  laterals.  To  obtain  such 
additional  right-of-way,  an  explanatory 
showing  must  accompany  the  applica¬ 
tion.  This  should  consist  of  a  statement 
by  the  applicant’s  engineer  or  surveyor 
setting  forth  succinctly  the  extent  of  the 
additional  right-of-ivay  required  and 
the  necessity  therefor.  The  additional 
right-of-way  should  also  be  shown 
graphically  by  lateral  limit  lines  on  the 
map  filed  in  connection  with  the  appli¬ 
cation.  If  additional  right-of-way  is 
wanted  only  for  portions  or  sections  of 
the  reservoirs,  canals,  ditches,  or  lat¬ 
erals,  the  termini  thereof  should  be  fixed 
by  engineer’s  survey  stations  in  addition 
to  the  lateral  limit  lines. 

§  244.27  Procedure  when  unsurveyed 
land  is  involved,  (a)  Maps  filed  under 
the  said  act,  as  amended,  showing 
canals,  ditches,  laterals,  and  reservoirs 
lying  partly  upon  unsurveyed  land  can 
be  approved  if  the  application  and  ac¬ 
companying  maps  conform  to  these  reg¬ 
ulations,  but  the  approval  will  only 
relate  to  that  portion  of  the  right-of- 
way  traversing  the  surveyed  land.u 

(b)  Maps  showing  canals,  ditches, 
laterals,  and  reservoirs  lying  wholly  on 
unsurveyed  lands  may  be  received  and 
placed  on  file  in  the  Bureau  of  Land 
Management  for  general  information. 
The  date  of  filing  will  be  noted  thereon; 
but  the  maps  will  not  be  approved  as  the 
act  makes  no  provision  for  the  approval 
of  any  but  maps  showing  locations  on 
surveyed  lands.  The  filing  of  such  maps 
will  not  dispense  with  the  filing  of  maps 
after  the  survey  of  the  lands  and  within 
the  time  specified  in  the  act,  and  if  the 
maps  are  regular  in  all  respects  they  will 
receive  the  manager’s  approval. 

§  244.28  Segregated  reservoir  sites. 
The  act  of  February  26,  1897  (29  Stat. 


u  By  letter  of  August  21,  1937,  approved  by 
the  Department  in  the  case  of  the  Twin 
Lakes  Reservoir  and  Canal  Company  (Denver 
045465),  it  was  held  that  a  right-of-way  may 
be  acquired  under  the  1891  act,  by  actual 
construction  of  a  project  in  advance  of  the 
filing  of  an  application  and  approval  of  the 
right-of-way  over  unsurveyed  lands,  upon 
the  same  principle  applied  to  railroads  under 
the  act  of  March  3,  1875  (18  Stat.  482;  « 
U.  S.  C.  934-939). 
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599;  43  U.  S.  C.  664),  permits  the  ap¬ 
proval  of  applications  under  the  act  of 
March  3,  1891,  for  rights-of-way  upon 
reservoir  sites  reserved  under  authority 
of  the  act  of  October  2,  1888  (25  Stat. 
526;  43  U.  S.  C.  662) ,  and  August  30, 1890 
(26  Stat.  371,  391;  43  U.  S.  C.  662). 

S'JBPART  C — RESERVATION  OF  PUBLIC  LANDS 

for  reservoirs  for  watering  livestock  " 

Authority  :  §§  244.29  to  244.37  issued 
under  29  Stat.  484,  42  Stat.  1437;  43  U.  S.  C. 
952-955. 

§  244.29  Statutory  authority.  (a) 

By  the  act  of  January  13,  1897  (29  Stat. 
484;  43  U.  S.  C.  952-955),  it  is  provided 
that  any  person,  livestock  company,  or 
transportation  corporation  engaged  in 
breeding,  grazing,  driving,  or  transport¬ 
ing  livestock  may  construct  reservoirs 
upon  unoccupied  public  lands  of  the 
United  States,  not  mineral  or  otherwise 
reserved,  for  the  purpose  of  furnishing 
water  to  such  livestock,  and  shall  have 
control  of  such  reservoir,  under  regula¬ 
tions  prescribed  by  the  Secretary  of  the 
Interior,  and  the  lands  upon  which  the 
same  is  constructed,  not  exceeding  160 
acres,  so  long  as  such  reservoir  is  main¬ 
tained  and  water  kept  therein  for  such 
purpose.  The  act  does  not  apply  to 
lands  in  grazing  districts,  and  applica¬ 
tions  for  stock-watering  reservoirs  on 
such  lands  should  be  filed  under  section 
4  of  the  Taylor  Grazing  Act  (48  Stat. 
1271;  43  U.  S.  C.  sec.  3150  and  Part  161 
of  this  chapter. 

(b)  Section  1  of  the  act  of  January 
13, 1897,  as  amended  by  the  act  of  March 
3, 1923  (42  Stat.  1437;  43  U.  S.  C.  952), 
authorizes  the  Secretary  of  the  Interior, 
in  his  discretion,  under  such  rules,  reg¬ 
ulations,  and  conditions  as  he  may 
prescribe,  upon  application  by  such  per¬ 
son,  company,  or  corporation,  to  grant 
permission  to  fence  reservoirs  con¬ 
structed  under  the  act  of  January  13, 
1897,  in  order  to  protect  livestock,  to 
conserve  water,  and  to  preserve  its  qual¬ 
ity  and  conditions,  provided,  that  such 
reservoir  shall  be  kept  open  to  the  free 
use  of  any  persons  desiring  to  water  ani¬ 
mals  of  any  kind. 

§244.30  Declaratory  statement.  To 
apply  for  a  reservoir  site  under  §  §  244.29 
to  244.37,  the  applicant  must  file  with 
the  manager  a  declaratory  statement 
drawn  in  accordance  with  Form  7.M  No 
other  application  is  necessary. 

§  244.31  Action  on  declaratory  state¬ 
ments;  size,  location,  and  number  of  re¬ 
servoir  sites.  For  the  filing  of  the  re¬ 
servoir  declaratory  statement  a  fee  of 
tl  will  be  charged  (R.  S.  2238;  43  U.  S.  C. 
82).  in  acting  upon  these  statements 
the  following  general  rules  will  be  ap¬ 
plied: 

(a)  No  reservation  will  be  made  for  a 
reservoir  of  less  than  250,000  gallons 
capacity,  and  for  a  reservoir  of  less  than 
500,000  gallons  capacity,  not  more  than 
<0  acres  can  be  reserved.  For  a  reservoir 
°f  500,000  gallons  and  less  than  1,000,000 
gallons  capacity,  not  more  than  80  acres 
can  be  reserved.  For  reservoir  of 


“In  addition  to  the  material  under  this 
wading,  the  general  regulations  under  Sub- 
part  A  of  this  part  should  be  consulted. 

“  See  appendix  for  forms. 


1,000,000  gallons  and  less  than  1,500,000 
gallons  capacity,  not  more  than  120  acres 
can  be  reserved.  For  a  reservoir  of 
1,500,000  gallons  capacity  or  more,  160 
acres  may  be  reserved.  In  the  case  where 
the  water  is  furnished  the  livestock  by 
artificial  means,  such  as  by  windmill, 
pump,  tanks,  and  troughs,  the  regula¬ 
tions  requiring  a  minimum  capacity  of 
250,000  gallons  may  be  waived  upon  the 
claimant’s  submitting  a  satisfactory 
showing  that  by  such  artificial  means  he 
will  be  able  to  furnish  sufficient  water 
and  provide  proper  troughs  and  facilities 
to  properly  accommodate  all  cattle  likely 
to  water  at  the  place  in  question. 

(b)  Not  more  than  160  acres  shall  be 
reserved  for  this  purpose  in  any  section. 

(c)  Not  more  than  160  acres  shall  be 
reserved  for  this  purpose  in  one  group 
of  tracts  adjoining  or  cornering  upon 
each  other. 

(d)  A  distance  of  one-half  mile  must 
be  left  between  any  two  groups  of  tracts 
which  aggregate  more  than  160  acres. 

(e)  Lands  so  reserved  shall  be  kept 
open  to  the  free  use  of  any  person  desir¬ 
ing  to  water  animals  of  any  kind.  If  the 
lands  so  reserved  are  not  kept  open  to 
the  free  use  of  any  person  desiring  to 
water  animals  of  any  kind,  or  if  the 
reservoir  applicant  attempts  to  use  them 
for  any  other  purpose,  or  if  the  reserva¬ 
tion  is  not  obtained  for  the  bona  fide 
and  exclusive  purpose  of  constructing 
and  maintaining  a  reservoir  thereon 
according  to  law,  the  declaratory  state¬ 
ment,  upon  any  such  matter  being  made 
to  appear,  will  be  canceled  and  all  rights 
thereunder  be  declared  at  an  end. 

(f)  Notwithstanding  his  action  in 
accepting  any  such  declaratory  state¬ 
ment,  the  manager  will  reject  the  same 
if  upon  considering  the  matters  set  forth 
therein  it  appears  that  the  declaratory 
statement  is  not  filed  in  good  faith  for 
the  sole  purpose  of  accomplishing  what 
the  law  authorizes  to  be  done. 

§  244.32  Time  for  construction.  The 
reservoir  must  be  constructed  and  com¬ 
pleted  within  2  years  after  the  filing  of 
the  declaratory  statement;  otherwise 
the  right-of-way  will  be  subject  to 
cancellation. 

§  244.33  Map  of  constructed  reservoir. 
After  the  construction  and  completion 
of  the  reservoir  the  applicant  shall  have 
the  same  accurately  surveyed  and 
mapped  showing  its  location  with  rela¬ 
tion  to  the  public  land  surveys.  The 
map  must  be  prepared  in  accordance 
with  the  requirements  of  §  244.6  and 
be  filed  with  the  manager  and  must  bear 
Forms  8  and  9.“ 

§  244.34  Approval  of  constructed 
project.  The  map  and  papers  will  be 
examined  to  determine  whether  they 
comply  with  the  law  and  the  regulations, 
and  whether  the  amount  of  land  desired 
is  warranted  by  the  showing  made  in  the 
application.  If  found  satisfactory,  they 
will  be  approved,  and  the  lands  shown 
to  be  necessary  for  the  proper  use  and 
enjoyment  of  the  reservoir  will  be  re¬ 
served  from  other  disposition  so  long  as 
the  reservoir  is  maintained  and  water 
kept  therein  for  the  purposes  named  in 
the  act.  When  such  reservation  is 

“  “  See  appendix  for  forma. 


made  the  manager  will  make  the  proper 
notations  on  his  records. 

§  244.35  Annual  proof  of  mainte¬ 
nance.  In  order  that  this  reservation 
shall  be  continued,  it  is  necessary  that 
the  reservoir  “shall  be  kept  in  repair  and 
water  kept  therein.”  For  this  reason 
the  owner  of  the  reservoir  will  be  re¬ 
quired,  during  the  month  of  January  of 
each  year,  to  file  with  the  manager  a 
statement  to  the  effect  that  the  reservoir 
has  been  kept  in  repair  and  water  kept 
therein  during  the  preceding  year,  and 
that  all  the  provisions  of  the  act  have 
been  complied  with.  Form  10  “  will  be 
used  for  this  statement.  Upon  failure 
to  file  such  statement,  steps  will  be  taken 
looking  to  the  revocation  of  the  reserva¬ 
tion  of  the  lands. 

§  244.36  Procedure  when  unsurveyed 
land  is  involved,  (a)  In  any  case  where 
the  proposed  reservoir  is  to  be  located 
upon  unsurveyed  public  land,  the  declar¬ 
atory  statement  may  be  filed,  the  land 
being  therein  described  by  metes  and 
bounds  and,  as  well,  by  the  description 
which  it  is  believed  it  will  bare  when  offi¬ 
cially  surveyed.  Proof  of  construction 
must  be  submitted  at  the  end  of  the 
same  period  of  time  and  in  the  same 
manner  as  is  prescribed  and  required  in 
cases  where  the  lands  have  been  pre¬ 
viously  surveyed.  Such  proof  should 
embrace  the  field  notes  and  a  plat  of 
survey  such  as  is  required  in  cases  of 
reservoirs  on  surveyed  lands,  with  such 
modifications  as  are  necessary  (§  244.33) . 

(b)  Any  reservation  made  pursuant  to 
the  act  of  Jauary  13, 1897,  secures  only  a 
license  to  use  and  occupy  the  reserved 
land  with  and  for  a  reservoir,  and  this 
license  may  endure  permanently  or  may 
be  of  transient  duration.  No  estate  in 
the  land  is  granted.  For  this  reason  it 
is  administratively  undesirable  that  pri¬ 
vate  surveys  made  pursuant  to  the  stat¬ 
ute  and  §§  244.29  to  244.37  shall  be 
preserved  and  established  by  subsequent 
public -land  surveys  and  approved  plats 
thereof.  Therefore,  when  the  public- 
land  surveys  have  been  extended  over 
land  covered  by  a  reservoir  declaratory 
statement  affecting  unsurveyed  lands, 
the  declarant  shall  adjust  his  survey  to 
the  line  of  the  official  survey,  showing  the 
location  of  the  reservoir  with  respect  to 
said  lines  by  means  of  properly  estab¬ 
lished  tie  lines.  Any  subsequent  reser¬ 
vation  which  may  be  ordered  will  be  of 
those  subdivisions  or  aliquot  parts  of 
subdivisions  thus  shown  to  be  occupied 
by  or  necessary  for  the  proper  use  of  the 
reservoir. 

(c)  An  annual  statement  of  mainte¬ 
nance  must  be  submitted  the  same  as 
though  the  reservoir  had  been  con¬ 
structed  on  surveyed  lands.  Nothing  in 
§§  244.29  to  244.37  shall  preclude  the 
Bureau  of  Land  Management  from  re¬ 
quiring  additional  information  in  any 
case  where  that  information  is  deemed 
proper  or  necessary. 

§  244.37  Application  to  fence  reser¬ 
voir;  plat  required.  Any  person,  com¬ 
pany,  or  corporation  desiring  to  secure 
the  benefits  of  the  act  of  March  3,  1923, 
should  file  in  accordance  with  §  244.3  an 
application,  duly  corroborated  by  at  least 
two  disinterested  witnesses,  setting  forth 
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such  facts  as  would  show  that  it  is  nec¬ 
essary  to  fence  such  reservoir  in  order 
to  protect  the  livestock,  to  conserve 
water,  and  to  preserve  its  quality  and 
conditions.  There  should  be  filed  with 
such  application,  and  as  a  part  thereof, 
a  plat  showing  the  land  embraced  in  the 
reservoir  as  near  as  may  be,  the  location 
of  the  proposed  fence  with  respect  to 
such  reservoir,  together  with  all  gates  or 
other  openings  and  roadways  leading  to 
the  same.  In  no  instance  will  an  appli¬ 
cation  be  considered  unless  said  plat 
shows  the  location  of  at  least  two  gates. 
Said  gates  shall  be  so  constructed  and 
maintained  that  they  may  be,  at  all 
times,  readily  opened  and  closed  by  any 
person  desiring  to  water  animals  of  any 
kind,  and  such  gates  shall  be  so  placed 
as  to  be  readily  accessible  from  the  road 
or  roads  nearest  the  reservoir,  which 
roads  shall  be  the  ones  usually  traveled 
and,  where  there  are  no  such  roads  to 
govern  the  location  of  such  gates,  they 
shall  be  so  situated  as  to  make  the  reser¬ 
voir  readily  available  from  the  adjacent 
public  or  other  range.  There  shall  be 
posted  on  the  gates,  and  elsewhere  if 
necessary,  a  notice  stating  that  the  res¬ 
ervoir  is  for  stock-watering  purposes, 
located  on  public  lands,  and  that  the 
same  is  open  to  the  free  use  of  any  person 
desiring  to  water  animals  of  any  kind. 

SUBPART  D — RIGHTS-OF-WAY  THROUGH  PUB¬ 
LIC  LANDS  AND  RESERVATIONS  FOR  TELE¬ 
PHONE  AND  TELEGRAPH  LINES,  TRANSMIS¬ 
SION  LINES,  RADIO  AND  TELEVISION  SITES, 
AND  FOR  PIPE  LINES,  CANALS,  DITCHES,  AND 
WATER  PLANTS  UNDER  THE  ACTS  OF  FEBRU¬ 
ARY  15,  1901  AND  MARCH  4,  1911  * 

Authority:  §§  244.39  to  244.47  issued  un¬ 
der  31  Stat.  790,  36  Stat.  1253;  43  U.  S.  C.  959, 

061. 

§  244.39  Statutory  authority.  (a) 
The  act  of  February  15,  1901  (31  Stat. 
790;  43  U.  S.  C.  959),  authorizes  the  Sec¬ 
retary,  under  such  regulations  as  he  may 
fix,  to  permit  the  use  of  rights-of-way 
through  public  lands  and  certain  reser¬ 
vations  of  the  United  States,  for  elec¬ 
trical  plants,  poles,  and  lines  for  the 
generation  and  distribution  of  electrical 
power,  and  for  telephone  and  telegraph 
purposes,  and  for  pipe  lines,  canals, 
ditches,  water  plants,  and  other  pur¬ 
poses  to  the  extent  of  the  ground  occu¬ 
pied  by  such  canals,  ditches,  water 
plants,  or  other  works  permitted  there¬ 
under  and  not  to  exceed  50  feet  on  each 
side  of  the  marginal  limits  thereof,  or 
not  to  exceed  50  feet  on  each  side  of  the 
center  line  of  such  pipe  lines,  telephone 
and  telegraph  lines,  and  transmission 
lines,  by  any  citizen,  association,  or  cor¬ 
poration  of  the  United  States,  where  it 
is  intended  by  such  to  exercise  the  use 
permitted  under  the  act. 

(b)  The  act  of  March  4,  1911  (36  Stat. 
1253;  43  U.  S.  C.  961),  as  amended, 
authorizes  the  head  of  the  department 
having  jurisdiction  over  the  lands,  under 
general  regulations  fixed  by  him,  to 
grant  an  easement  for  rights-of-way  for 
a  period  not  exceeding  50  years,  over  and 
across  public  lands  and  reservations  of 
the  United  States,  for  poles  and  lines  for 


,T  In  addition  to  the  material  under  this 
heading,  the  general  regulations  under 
Subpart  A  of  this  part  should  be  consulted. 


the  transmission  and  distribution  of 
electrical  power,  and  for  poles  and  lines 
for  communication  purposes  and  for 
radio,  television  and  other  forms  of 
communication  transmitting,  relay  and 
receiving  structures  and  facilities  to  the 
extent  of  200  feet  on  each  side  of  the 
center  line  of  such  lines  and  poles  and 
not  to  exceed  four  hundred  feet  by  four 
hundred  feet  for  superstructures  and 
facilities  to  any  citizen,  association,  or 
corporation  of  the  United  States,  where 
it  is  intended  by  such  to  exercise  the  use 
permitted  under  the  act.1* 

(c)  The  applicability  of  the  acts  of 
February  15,  1901,  and  March  4,  1911,  to 
rights-of-way  for  power  purposes  over 
public  lands,  was  superseded  by  the  Fed¬ 
eral  Power  Act  of  June  10,  1920  (41  Stat. 
1063),  as  amended  hy  sections  201  to 
213  inclusive,  of  the  act  of  August  26, 
1935  (49  Stat.  838;  16  U.  S.  C.  791-825r) , 
as  to  power  projects  for  the  generation 
and  transmission  of  hydroelectric  power, 
defined  in  section  3  (11)  of  the  act, 
excepting  distribution  lines.  Applica¬ 
tions  for  hydroelectric  power  plant  sites 
or  rights-of-w'ay  for  main  or  primary 
hydroelectric  power  transmission  lines 
must  be  made  to  the  Federal  Power  Com¬ 
mission,  Washington,  D.  C.,  under  the 
act  of  June  10, 1920,  as  amended.  Rights- 
of-way  for  transmission  lines  which  are 
not  primary  lines  must  be  secured  under 
the  act  of  February  15,  1901,  or  the  act 
of  March  4,  1911.  See  18  CFR  2.2. 

§  244.40  Applications  for  lands  in 
national  forests  and  other  reservations. 
(a)  Applications  under  the  act  of  Feb¬ 
ruary  15.  1901,*  for  rights-of-way  across 
national  forests  should  be  prepared  in 
accordance  with  the  regulations  issued 
by  the  Department  of  Agriculture  and 
submitted  to  the  proper  officer  thereof. 
In  case  a  right-of-way  is  desired  upon 
public  lands  partly  within  and  partly 
without  a  national  forest,  separate  appli¬ 
cations  must  be  prepared,  and  the  one 
affecting  lands  within  the  national  for¬ 
est  filed  with  the  forest  officer,  and  the 
other  filed  in  accordance  with  §  244.3. 

(b)  Applications  for  a  right-of-way 
under  the  act  of  March  4,  1911,  involv¬ 
ing  lands  under  the  control  of  a  depart¬ 
ment  or  agency  other  than  the  Depart¬ 
ment  of  the  Interior  should  be  prepared 
in  accordance  with  the  regulations  is¬ 
sued  by  such  department  or  agency  and 
submitted  to  the  proper  officer  thereof.* 

§  244.41  Applications  which  may  he 
submitted  under  the  acts  of  February 
15.  1901.  and  March  4.  1911.  (a)  All 

applications  where  it  is  sought  to  ac¬ 
quire  a  right-of-way  for  the  main  pur¬ 
pose  of  irrigation,  as  contemplated  by 
sections  18  to  21  of  the  act  of  March  3, 
1891  (26  Stat.  1101;  43  U.  S.  C.  946-949) , 
and  section  2  of  the  act  of  May  11,  1898 
(30  Stat.  404;  43  U.  S.  C.  951),  must  be 
submitted  under  the  1891  and  1898  acts, 


18  The  opinion  of  the  Solicitor  of  the  De¬ 
partment  of  the  Interior  of  November  1,  1940 
(M.  30846),  held  that  lands  acquired  by  the 
United  States,  by  purchase  or  otherwise, 
were  reservation  lands  within  the  meaning 
of  the  acts  of  February  15,  1901,  and  March 
4,  1911. 

"See  section  1  of  the  act  of  February  1, 
1905  (33  Stat.  628;  16  U.  S.  C.  472). 

*•  See  29  Op.  Atty.  Gen.  303. 


In  accordance  with  the  applicable  regu¬ 
lations  in  this  part. 

(b)  An  application  may  be  filed  under 
the  act  of  February  15,  1901,  for  a  stock¬ 
watering  reservoir  site.  Rights-of-way 
will  not  be  approved  for  stock-watering 
reservoirs  on  wildlife  refuges.  An  ap¬ 
plication  under  the  act  for  a  “water 
plant”  site  or  for  a  pipeline  right-of- 
way  may  include  an  area  for  a  well  to 
supply  the  water;  but  if,  because  the 
lands  affected  are  within  a  grazing  dis¬ 
trict  established  under  the  Taylor  Graz¬ 
ing  Act  of  June  28,  1934  (48  Stat.  1269; 
43  U.  S.  C.  315  et  seq.),  as  amended,  or 
for  any  other  reason,  the  granting  of 
a  right-of-way  for  a  stock- watering 
reservoir  site,  or  for  a  water  plant  site  or 
for  a  pipeline  would  adversely  affect  the 
interest  of  the  Government,  the  appli¬ 
cation  therefor  will  not  be  allowed.  If 
the  lands  affected  are  within  a  grazing 
district,  an  application  for  a  stock¬ 
watering  reservoir  or  water  well  site 
should  be  filed  under  section  4  of  said 
act  of  June  28,  1934,  if  the  applicant  is 
qualified  under  the  section  and  if  the 
reservoir  or  well  is  necessary  to  the  care 
and  management  of  the  permitted  live¬ 
stock  and  primarily  for  that  purpose. 
Regulations  under  the  said  section  4  are 
contained  in  §  161.14  of  this  chapter. 

(c)  Applications  for  rights-of-way  for 
telephone,  telegraph,  and  power  trans¬ 
mission  lines  may  also  be  submitted  un¬ 
der  either  the  act  of  February  15,  1901, 
or  the  act  of  March  4, 1911,  in  accordance 
with  the  applicable  regulations  contained 
in  this  part.  Applications  for  radio,  tele¬ 
vision  and  other  forms  of  communication 
transmitting,  relay  and  receiving  struc¬ 
tures  and  facilities  should  be  submitted 
under  the  act  of  March  4,  1911,  as 
amended. 

(d)  Any  application  under  the  act  of 
March  4,  1911  for  a  line  right-of-way  in 
excess  of  100  feet  in  width  or  for  a  struc¬ 
ture  or  facility  right-of-way  of  over 
10,000  square  feet  must  state  the  reasons 
why  the  larger  right-of-way  is  required. 
Rights-of-way  will  not  be  issued  in  ex¬ 
cess  of  such  sizes  in  the  absence  of  a 
satisfactory  showing  of  the  need  there¬ 
for. 

§  244.42  Plant  sites;  buildings  to  be 
platted  on  maps,  (a)  When  an  appli¬ 
cation  is  made  for  a  right-of-way  for  a 
site  for  a  water  plant  or  for  a  communi¬ 
cation  structure  or  facility,  the  location 
and  extent  of  ground  proposed  to  be  oc¬ 
cupied  by  buildings  or  other  structures 
necessary  to  be  used  in  connection  there¬ 
with  must  be  clearly  designated  on  the 
map  and  described  on  Forms  3  and  4“ 
by  reference  to  course  and  distance  from 
a  corner  of  the  public  survey.  In  addi¬ 
tion  to  being  shown  in  connection  with 
the  main  drawing,  the  buildings  or  other 
structures  must  be  platted  on  the  map  in 
a  separate  drawing  on  a  scale  sufficiently 
large  to  show  clearly  their  dimensions 
and  relative  positions.  When  two  or 
more  such  proposed  structures  are  to  be 
located  near  each  other,  it  will  be  suffi¬ 
cient  to  give  the  reference  to  a  corner  of 
the  public  survey  for  one  of  them,  pro¬ 
vided  all  the  others  are  connected  there¬ 
with  by  course  and  distance  shown  on  the 


“  See  appendix  for  forma. 
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map.  The  application  must  also  state 
the  proposed  use  of  each  structure,  and 
must  show  definitely  that  each  one  is 
necessary  for  a  proper  use  of  the  right- 
of-way  for  the  purpose  contemplated  in 
the  act  of  February  15,  1901.  If  the 
right-of-way  is  within  reservation  lands 
which  are  not  covered  by  the  public  land 
surveys,  the  map  shall  be  made  in  terms 
of  the  boundary  survey  of  the  reservation 
to  the  extent  it  would  be  required  above 
to  be  made  in  terms  of  the  public  land 
surveys. 

(b)  If  the  application  is  for  a  power 
plant  site  it  must  also  contain  a  state¬ 
ment  giving  a  description  of  the  proposed 
power  plant  including  the  number  and 
capacity  of  prime  movers  and  generators 
proposed  to  be  installed,  initially  and 
ultimately,  together  writh  similar  perti¬ 
nent  information  about  any  substations 
included  in  the  project  and  whether  the 
power  plant  is  to  be  interconnected  with 
other  generating  facilities  owned  by  the 
applicant  or  others;  and  whether  the 
power  generated  is  to  be  sold  to  others  at 
wholesale  or  retail  or  used  by  the  appli¬ 
cant  for  its  own  domestic,  agricultural, 
or  industrial  purposes. 

§  244.43  Transmission  lines.  When 
an  application  is  made  for  a  right-of- 
way  for  a  transmission  line,  it  must  also 
contain  the  following: 

(a)  A  description  of  the  plant  or  con¬ 
necting  generating  plants  which  gen¬ 
erate  or  will  generate  the  power  to  be 
transmitted  over  such  line,  such  descrip¬ 
tion  to  be  in  sufficient  detail  to  show,  to 
the  satisfaction  of  the  authorized  officer, 
the  character,  capacity,  and  location  of 
such  plants. 

(b)  A  description  of  the  transmission 
line  of  which  the  line  for  which  a  right-' 
of-way  is  requested  forms  a  part,  giving 
in  reasonable  detail  the  points  between 
which  it  will  extend,  its  characteristics 
and  purpose.  There  must  also  be  in¬ 
cluded  a  statement  as  to  the  voltage  for 
which  the  line  is  designed  and  at  which 
it  is  to  be  operated  initially,  and  a  state¬ 
ment  as  to  whether  it  is  to  serve  a  single 
customer,  or  a  number  of  customers,  or 
is  intended  to  transmit  power  solely  for 
the  applicant’s  use.  If  the  line  is  to 
serve  a  single  customer  or  is  for  the  ap¬ 
plicant's  own  use,  the  nature  of  such  use 
must  be  given  (such  as  airway  beacon, 

I  coal  mine,  and  irrigation  pumps). 

§  244.44  Terms  and  conditions.  By 
accepting  a  right-of-way  for  a  power 
transmission  line,  the  applicant  thereby 
agrees  and  consents  to  comply  with  and 
be  bound  by  the  following  terms  and  con¬ 
ditions,  excepting  those  which  the  Sec¬ 
retary  may  waive  in  a  particular  case,  in 
addition  to  those  specified  in  §  244.9: 

(a)  To  protect  in  a  workmanlike  man¬ 
ner,  at  crossings  and  at  places  in  prox¬ 
imity  to  his  transmission  lines  on  the 
right-of-way  authorized,  in  accordance 
with  the  rules  prescribed  in  the  National 
Electric  Safety  Code,  all  Government 
and  other  telephone,  telegraph,  and 
Power  transmission  lines  from  contact, 
and  all  highways  and  railroads  from  ob¬ 
struction,  and  to  maintain  his  transmis¬ 
sion  lines  in  such  manner  as  not  to 
menace  life  or  property. 

(b)  Neither  the  privilege  nor  the  right 
to  occupy  or  use  the  lands  for  the  pur- 
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pose  authorized  shall  relieve  him  of  any 
legal  liability  for  causing  inductive  or 
conductive  interference  between  any 
project  transmission  line  or  other  proj¬ 
ect  works  constructed,  operated,  or 
maintained  by  him  on  the  servient  lands, 
and  any  radio  installation,  telephone 
line,  or  other  communication  facilities 
now  or  hereafter  constructed  and  oper¬ 
ated  by  the  United  States  or  any  agency 
thereof. 

i  244.45  No  rights  acquired  prior  to 
filing  and  approval  of  application.  Ap¬ 
plication  under  the  act  of  February  15, 
1901,  or  the  act  of  March  4, 1911,  for  per¬ 
mission  to  use  the  desired  right-of-way 
through  the  public  lands  and  reserva¬ 
tions  must  be  filed  and  approved  before 
any  rights  can  be  claimed  thereunder. 

§  244.46  Unsurveyed  lands.  Permis¬ 
sion  may  be  given  under  the  act  of  Feb¬ 
ruary  15,  1901,  and  the  act  of  March  4, 
1911,  for  a  right-of-w,ay  over  unsurveyed 
lands  as  well  as  surveyed  lands. 

§  244.47  Expiration  and  renewal  of 
right-of-way.  Unless  otherwise  specified 
in  a  right-of-way  granted  under  the  act 
of  March  4,  1911,  and  unless  sooner  can¬ 
celed,  the  right-of-way  shall  expire  50 
years  from  the  date  thereof.  If,  how¬ 
ever,  within  the  period  of  1  year  prior  to 
the  expiration  date,  the  grantee  shall 
file,  in  accordance  with  §  244.3,  a  written 
application  to  renew  the  right-of-way, 
and  shall  agree  to  comply  with  all  the 
laws  and  regulations  existing  at  such 
expiration  date  governing  the  occupancy 
and  use  of  the  lands  of  the  United  States 
for  the  purpose  desired,  the  right-of-way 
may  be  renewed  for  a  period  of  not  to 
exceed  50  years.  If  such  application  is 
filed,  the  existing  right-of-way  will  be 
extended  subject  to  then  existing  and 
future  rules  and  regulations,  pending 
consideration  of  the  application. 

SUBPART  E— RIGHTS-OF-WAY  THROUGH  NA¬ 
TIONAL  FORESTS  FOR  DAMS,  RESERVOIRS, 
WATER  PLANTS,  DITCHES,  FLUMES,  PIPES, 
TUNNELS,  AND  CANALS  FOR  MUNICIPAL  OR 
MINING  PURPOSES,  UNDER  THE  ACT  OF  FEB¬ 
RUARY  1,1905“ 

Authority:  §§  244.48  to  244.51  issued  un¬ 
der  sec.  4,  33  Stat.  628;  16  U.  S.  C.  524. 

§  244.48  Statutory  authority.  Sec¬ 
tion  4  of  the  act  of  February  1,  1905  (33 
Stat.  628;  16  U.  S.  C.  524),  grants  rights- 
of-way  through  national  forests  to  citi¬ 
zens  and  corporations  of  the  United 
States,  for  the  construction  and  mainte¬ 
nance  of  dams,  reservoirs,  water  plants, 
ditches,  flumes,  pipes,  tunnels,  and 
canals,  for  municipal  or  mining  pur¬ 
poses,  and  for  the  purpose  of  the  milling 
and  reduction  of  ores,  during  the  period 
of  the  beneficial  use,  under  such  rules 
and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  and  sub¬ 
ject  to  the  laws  of  the  State  or  Territory 
in  which  said  forests  are  respectively 
situated. 

§  244.49  When  construction  may 
commence.  No  construction  will  be  al¬ 
lowed  in  national  forests  until  an  appli¬ 
cation  for  right-of-way  has  been 


“In  addition  to  the  material  under  this 
heading,  the  general  regulations  under  Sub¬ 
part  A  of  this  part  should  be  consulted. 


regularly  filed  in  accordance  with 
§§  244.1  to  244.20,  244.48  to  244.51,  and 
has  been  approved,  or  unless  permission 
for  construction  in  advance  of  the  right- 
of-way  grant  has  been  specifically  given. 

§  244.50  Water  plant  structures. 
When  application  is  made  for  a  right-of- 
way  for  water  plants,  §  244.42  should  be 
followed,  with  appropriate  changes  in 
the  prescribed  forms. 

§  244.51  Procedure  when  unsurveyed 
land  is  involved.  Maps  showing  reser¬ 
voirs,  canals,  water  plants,  and  other 
structures  wholly  upon  unsurveyed  lands, 
will  be  received  and  acted  upon  in  the 
manner  prescribed  for  surveyed  lands. 

SUBPART  F — RIGHTS-OF-WAY  UNDER  THE  ACT 
OF  JANUARY  21,  1895,  OVER  PUBLIC  LANDS 
FOR  TRAMROADS  AND  OTHER  ROADS  FOR 
LOGGING  AND  MINING  PURPOSES,2*  EXCEPT 
LOGGING  ROADS  OVER  REVESTED  AND  RE¬ 
CONVEYED  AND  INTERMINGLED  PUBLIC 
LANDS  IN  OREGON  M 

Authority:  §§  244.52  and  244.53  issued 
under  28  Stat.  635;  43  U.  S.  C.  956. 

§  244.52  Statutory  authority.  The  act 
of  January  21,  1895  (28  Stat.  635;  43 
U.  S.  C.  956),  authorizes  the  Secretary 
under  such  general  regulations  as  may 
be  fixed  by  him  to  permit  the  use  of 
rights-of-way  over  the  public  lands  of 
the  United  States,  for  tramroads  to  the 
extent  of  50  feet  on  each  side  of  the  cen¬ 
ter  line  of  the  tramroad,  by  any  citizen 
or  association  of  citizens  of  the  United 
States,  engaged  in  the  business  of  min¬ 
ing,  quarrying,  or  of  cutting  timber  and 
manufacturing  lumber.  The  act  does 
not  authorize  the  use  of  rights-of-way 
within  the  limits  of  any  park  or  military 
reservation.  The  act  is  made  applicable 
to  national  forests  and  reservoir  sites  by 
the  act  of  March  3,  1899  (30  Stat.  1233; 
16  U.  S.  C.  525,  43  U.  S.  C.  665,  958). 
Where  the  authorized  officer  determines 
it  to  be  in  the  public  interest,  he  will  re¬ 
quire  applicants  under  this  section  to 
execute  the  same  type  of  right-of-way 
and  road  use  agreements  for  the  con¬ 
necting  road  system  as  may  be  required 
under  Part  115  of  this  chapter  with  ap¬ 
propriate  modifications  to  meet  local 
conditions:  Provided,  That  where  the 
land  over  which  the  right-of-way  is  re¬ 
quested  is  under  the  jurisdiction  of  an 
agency  other  than  the  Bureau  of  Land 
Management,  such  requirement  shall  be 
made  only  with  the  concurrence  of  the 
authorized  officer  of  such  agency.  The 
authorized  officer  may  require  an  ap¬ 
plicant  for  or  holder  of  a  tramroad  right- 
of-way  to  execute  a  bond  on  Form  4-414, 
modified  to  refer  to  the  applicable  sec¬ 
tions  of  this  part,  in  an  amount,  not  less 
than  $500  per  mile  or  fraction  thereof, 
to  be  determined  by  the  authorized 
officer  conditioned  on  compliance  with 
§§  244.1  to  244.21  and  244.52  and  244.53. 
The  arbitration  procedures  involved  in 
the  stipulations  shall  be  in  accordance 


“In  an  opinion  of  July  16,  1942  (58  I.  D. 
29),  the  Solicitor  of  the  Department  of  the 
Interior  held  that  the  act  of  February  15, 1901 
(31  Stat.  790;  43  U.  S.  C.  959),  superseded  the 
part  of  the  1895  act  authorizing  rights-of- 
way  for  canals  and  reservoirs. 

“  In  addition  to  the  material  under  this 
heading,  the  general  regulations  under  Sub¬ 
part  A  of  this  part  should  be  consulted. 
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with  State  law,  if  any  is  applicable.  In 
the  absence  of  applicable  State  law,  con¬ 
troversies  involving  arbitration  shall  be 
arbitrated  in  accordance  with  the  rules 
then  obtaining  of  the  American  Arbitra¬ 
tion  Association. 

§  244.53  Tramroads  defined.  Tram- 
roads  are  considered  as  including  tram¬ 
ways,  railroads,  and  motor-truck  roads 
to  be  used  in  connection  with  mining, 
quarrying,  logging,  and  the  manufactur¬ 
ing  of  lumber. 

Cross  Reference:  Applications  for  logging 
road  permits  over  revested  Oregon  and  Cali¬ 
fornia  Railroad  and  reconveyed  Coos  Bay 
Wagon  Road  grant  lands  and  Intermingled 
public  lands  administered  by  the  Bureau  of 
Land  Management  which  are  in  and  west  of 
Range  8  East,  Willamette  Meridian,  Oregon, 
must  be  made  under  Part  115  of  this  chapter. 

SUBPART  G — TRANSFERS  OF  PUBLIC  LANDS  AND 
RESERVATIONS  FOR  HIGHWAYS,  ROAD 
BUILDING  MATERIAL  AND  MAINTENANCE 
SITES,  ROADSIDE  AND  LANDSCAPE  DEVELOP¬ 
MENT  AREAS  AND  FLIGHT  STRIPS,  UNDER 
THE  FEDERAL  AID  HIGHWAY  ACT28 

Authority:  §§  244.54  to  244.56  issued  under 
R.  S.  161,  453,  2478;  5  U.  S.  C.  22,  43  U.  S.  C. 
2,  1201. 

§  244.54  Statutory  authority  —  (a) 
Highways  and  material  sites.  (1)  Sec¬ 
tion  17  of  the  Federal  Aid  Highway  Act 
of  November  9,  1921  (42  Stat.  216;  23 
U.  S.  C.  18),  authorizes  the  transfer  of 
public  lands  and  reservations  of  the 
United  States  to  the  State  highway  de¬ 
partments  on  determination  by  the  Sec¬ 
retary  of  Commerce *  that  such  lands 
are  necessary  for  the  right-of-way  for 
any  highway  or  forest  road  or  as  a 
source  of  materials  for  the  construction 
and  maintenance  of  such  roads  and 
highways,  and  after  his  request  for  such 
transfer  with  a  map  showing  the  por¬ 
tions  of  such  lands  which  it  is  desired  to 
appropriate.”  The  section  does  not  au¬ 
thorize  transfers  to  Territories. 

(2)  This  statute  provides  that  if  with¬ 
in  a  period  of  4  months  after  such  filing 
the  Secretary  of  the  department  super¬ 
vising  the  administration  of  such  land  or 
reservation  shall  not  have  certified  to  the 
Secretary  of  Commerce  that  the  pro¬ 
posed  transfer  of  such  lands  is  contrary 
to  public  interest  or  inconsistent  with  the 
purposes  for  which  such  land  or  mate¬ 
rials  have  been  reserved,  or  shall  have 
agreed  to  the  appropriation  and  transfer 
under  conditions  which  he  deems  neces¬ 
sary  for  the  adequate  protection  and 
utilization  of  the  reserve,  then  such  land 
or  materials  may  be  appropriated  and 
transferred  to  the  State  highway  depart¬ 
ments  for  such  purposes.**  If  and  when 


*  In  addition  to  the  material  under  this 
heading,  the  general  regulations  under  Sub- 
part  A  of  this  part  should  be  consulted. 

24  Originally  the  Federal  Aid  Highway  Act 
provided  that  various  functions  should  be 
administered  by  the  Secretary  of  Agriculture. 
Through  a  series  of  transfers,  the  latest  of 
which  is  1949  Reorganization  Plan  No.  7,  ef¬ 
fective  August  19.  1949  (14  F.  R.  5228,  63 
Stat.  1070) ,  these  functions  have  vested  in 
the  Secretary  of  Commerce. 

17  Considered  as  including  maintenance  and 
stock-pile  sites. 

**  By  decision  of  the  Secretary,  Nevada  De¬ 
partment  of  Highways,  A.24151,  September 
17,  1945,  it  was  held  that  the  language  of  the 
act  Imports  discretion  and  Indicates  no  in¬ 
tent  to  vest  in  the  State  a  right  at  the  end 


the  need  for  any  such  land  or  materials 
shall  no  longer  exist,  notice  of  that  fact 
must  be  given  by  the  State  highway 
department  to  the  Secretary  of  Com¬ 
merce,  and  such  lands  or  materials  will 
immediately  revert  to  the  control  of  the 
Secretary  of  the  Department  from  which 
they  had  been  appropriated* 

(b)  Roadside  and  landscape  develop¬ 
ment  areas.  The  act  of  June  8,  1938  (52 
Stat.  633;  23  U.  S.  C.  10b),  authorizes 
rights-of-way  for  roadside  and  landscape 
development  under  section  17  of  the 
Federal  Aid  Highway  Act. 

(c)  Flight  strips.  Section  8  of  the  act 
of  November  19,  1941  (55  Stat.  767;  23 
U.  S.  C.  108),  authorizes  rights-of-way 
under  the  Federal  Aid  Highway  Act  for 
flight  strips  adjacent  to  public  highways 
or  roadside-development  areas  along 
such  highways. 

(d)  Extent  of  grant.  Rights-of-way 
granted  pursuant  to  the  Federal  Aid 
Highway  Act,  as  supplemented  and 
amended,  do  not  include  rights-of-way 
for  facilities  with  respect  to  which  any 
other  provision  of  law  specifically  re¬ 
quires  the  filing  of  an  application  for  a 
right-of-way.  Where  the  holder  of  the 
highway  right-of-way  determines  that 
such  facility  will  not  seriously  impair 
the  scenic  and  recreational  values  of  an 
area  and  its  consent  is  obtained,  the 
Department  waives  the  requirement  of 
an  application  for  a  right-of-way  for  all 
facilities  usual  to  a  highway  along  a 
highway  right-of-way  granted  pursuant 
to  the  Federal  Aid  Highway  Act,  as  sup¬ 
plemented  and  amended,  except  for 
electric  transmission  facilities,  designed 
for  operation  at  a  nominal  voltage  of  33 
kv  or  above,  or  designed  for  conversion 
to  such  operation,  or  for  oil  or  gas  pipe 
lines  which  are  more  than  two  miles  long 
and  are  not  part  of  any  other  pipe  line 
crossing  public  lands.  Applications  shall 
be  made  under  §§  244.39  to  244.47,  in¬ 
clusive,  with  respect  to  any  right-of-way 
for  an  electric  transmission  facility  sub¬ 
ject  to  this  exception,  and  under 
§§  244.60  to  244.66,  inclusive,  for  pipe 
line  facilities  subject  to  this  exception. 
Where  the  holder  of  the  right-of-way 
consents  to  the  construction  of  usual 
highway  facilities,  as  stated  above,  such 
holder  shall  be  responsible  for  compli¬ 
ance  with  §  244.9  in  connection  with  the 
construction  and  maintenance  of  such 
facilities. 

§  244.55  Filing  of  application.  Where 
a  right-of-way  is  desired  under  the  pro¬ 
visions  of  section  17  of  the  act  of  No¬ 
vember  9,  1921,  and  the  amendment  or 
supplements  thereto,  for  any  of  the  pur¬ 
poses  mentioned  in  §  244.54,  an  applica¬ 
tion  and  maps  should  be  filed  in  the  man¬ 
ner  prescribed  by  §§  244.3  and  244.6  (a). 
Such  application  should  be  filed  by  the 
State  highway  department  of  the  par¬ 
ticular  State  and  not  by  any  political 


of  the  four  months’  period  without  further 
action  by  the  Department  having  Jurisdic¬ 
tion.  It  was  held  further  that  the  Interest 
transferred  under  the  statute  is  merely  a 
right-of-way  or  right  to  take  materials  and 
that  the  Government  may  reserve  the  right 
to  dispose  of  leasable  minerals. 

"Notice  by  the  State  highway  depart¬ 
ments,  that  the  need  for  the  land  or  material 
no  longer  exists  may  be  given  directly  to  the 
Bureau  of  Land  Management. 


subdivision  of  the  State.  No  application 
will  be  received  by  the  Bureau  for  rights- 
of-way  affecting  lands  entirely  within  a 
national  forest  or  an  Indian  reservation. 

§  244.56  Action  on  application.  Upon 
receipt  of  an  application  filed  under  sec¬ 
tion  17  of  the  act  of  November  9, 1921,  or 
acts  supplemental  thereto,  which  affects 
unpatented  lands  or  patented  lands, 
acquired  by  the  United  States,  under 
the  jurisdiction  of  this  Department, 
Bureau  procedure  relating  to  rights-of- 
way  will  be  followed,  and  in  addition  the 
manager  will  return  a  duplicate  map  or 
maps  to  the  State  highway  department 
which  will  forward  them  to  the  Secretary 
of  Commerce  for  his  determination  that 
the  lands  are  necessary  for  the  purposes 
desired,  as  required  by  the  act.  Upon  the 
receipt  of  such  determination,  if  all  else 
be  regular,  the  right-of-way  will  be 
approved. 

SUBPART  H — RIGHTS-OF-WAY  FOR  THE  CON¬ 
STRUCTION  OF  HIGHWAYS  OVER  PUBLIC 

LANDS  UNDER  R.  S.  2477 

Authority:  §§  244.57  to  244.59  Issued  un¬ 
der  R.  S.  161,  453,  2478;  5  U.  S.  C.  22,  43 
U.  S.  C.  2,  1201, 

§  244.57  Statutory  authority.  R.  S. 
2477  (43  U.  S.  C.  932),  grants  rights-of- 
way  for  the  construction  of  highways 
over  public  lands,  not  reserved  for  public 
uses. 

I  244.58  Effective  date  and  extent  of 
grant.  (a)  Grants  of  rights-of-way 
referred  to  in  the  preceding  section  be¬ 
come  effective  upon  the  construction  or 
establishment  of  highways,  in  accord¬ 
ance  with  the  State  laws,  over  public 
lands,  not  reserved  for  public  uses.  No 
application  should  be  filed  under  R.  S. 
2477,  as  no  action  on  the  part  of  the  Gov¬ 
ernment  is  necessary.  Rights-of-way 
granted  by  R.  S.  2477  do  not  include 
rights-of-way  for  facilities  with  respect 
to  which  any  other  provision  of  law 
specifically  requires  the  filing  of  an  ap¬ 
plication  for  a  right-of-way.  Where  the 
holder  of  the  highway  right-of-way 
determines  that  such  facility  will  not  se¬ 
riously  impair  the  scenic  and  recrea¬ 
tional  values  of  an  area  and  its  consent 
is  obtained,  the  Department  waives  the 
requirement  of  an  application  for  a 
right-of-way  for  all  facilities  usual  to 
a  highway  along  a  highway  right-of-way 
granted  by  R.  S.  2477,  except  for  electric 
transmission  facilities,  designed  for 
operation  at  a  nominal  voltage  of  33  kv 
or  above,  or  designed  for  conversion  to 
such  operation,  or  for  oil  or  gas  pipe  lines 
which  are  more  than  two  miles  long  and 
are  not  part  of  any  other  pipe  line 
crossing  public  lands.  Applications  shall 
be  made  under  §§  244.39  to  244.47,  in¬ 
clusive,  with  respect  to  any  right-of-way 
for  an  electric  transmission  facility  sub¬ 
ject  to  this  exception,  and  under 
§§  244.60  to  244.66,  inclusive,  for  pipe 
line  facilities  subject  to  this  exception. 

(b)  Holders  of  grants  under  R.  S.  2477 
shall  be  subject  to  the  terms  and  condi¬ 
tions  of  the  following  paragraphs  of 
§  244.9  (b),  (c),  (d),  (e),  (i),  <&>• 
Where  the  holder  of  the  highway  con¬ 
sents  to  the  construction  of  usual  high¬ 
way  facilities,  as  provided  above,  such 
holder  shall  be  responsible  for  compli¬ 
ance  with  the  designated  paragraphs  of 
§  244.9  in  connection  with  the  construc¬ 
tion  and  maintenance  of  such  facilities. 
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§  244.59  Procedure  when  reserved 
land  is  involved.  When  a  right-of-way 
is  desired  for  the  construction  of  a  high¬ 
way  under  R.  S.  2477,  over  public  land 
reserved  for  public  uses,  and  such 
reserved  land  is  under  the  jurisdiction  of 
the  Department  of  the  Interior,  an  appli¬ 
cation  should  be  made  in  accordance 
with  §  244.3  for  consideration  of  the 
revocation  or  modification  of  the  reserve 
so  as  to  permit  the  operation  of  the 
statute  and  construction  or  establish¬ 
ment  of  the  highway.  Such  application 
should  be  accompanied  by  a  map,  drawn 
on  tracing  linen,  with  two  print  copies 
thereof,  showing  the  location  of  the  pro¬ 
posed  highway  with  relation  to  the 
smallest  legal  subdivisions  of  the  lands 
affected.  Unless  and  until  the  reserva¬ 
tion  shall  have  been  revoked  or  modified 
so  as  to  permit  the  construction  of  the 
highway,  subject  to  such  terms  and  con¬ 
ditions,  if  any,  as  may  be  deemed  reason¬ 
able  and  necessary  for  the  adequate  pro¬ 
tection  and  utilization  of  the  reserve,  no 
rights  to  establish  or  construct  the  high¬ 
way  will  be  acquired  by  reason  of  the  fil¬ 
ing  of  such  application. 

SUBPART  I — RIGHTS-OF-WAY  THROUGH  PUBLIC 
LANDS  AND  RESERVATIONS  FOR  OIL  AND 
NATURAL  GAS  PIPELINES  AND  PUMPING 
PLANT  SITES  UNDER  THE  MINERAL  LEASING 
ACT30 

Authority:  §§  244.60  to  244.66  Issued 
under  sec.  28,  49  Stat.  678;  30  U.  S.  C.  185. 

§  244.60  Statutory  authority,  (a) 
Section  28  of  the  act  of  February  25, 1920 
(41  Stat.  449),  as  amended  by  the  acts 
of  August  21,  1935  and  August  12,  1953 
(49  Stat.  678;  67  Stat.  557;  30  U.  S.  C. 
185),  authorizes  the  Secretary  to  grant 
rights-of-way  through  public  lands,  in¬ 
cluding  the  forest  reserves  of  the  United 
States,  for  pipeline  purposes  for  the 
transportation  of  oil  or  natural  gas  to 
any  applicant  possessing  the  qualifica¬ 
tions  provided  in  section  1  of  the  act 
(41  Stat.  437;  30  U.  S.  C.  22,  48,  181)  to 
the  extent  of  the  ground  occupied  by  the 
said  pipeline  and  25  feet  on  each  side 
of  the  same  under  such  regulations  and 
conditions  as  to  survey,  location,  applica¬ 
tion,  and  use  as  may  be  prescribed  by 
him,  and  upon  the  express  conditions 
that  such  pipeline,  if  for  oil,  or  for 
natural  gas  and  not  excepted  from  the 
common  carrier  provisions  of  section  28 
of  the  act  of  February  25,  1920,  as 
amended,  as  stated  in  paragraph  (b)  of 
this  section,  shall  be  constructed,  oper¬ 
ated  and  maintained  as  a  common  car¬ 
rier  and  that  every  pipeline  holder  shall 
accept,  convey,  transport,  or  purchase 
without  discrimination  oil  or  natural  gas 
Produced  from  Government  lands  in  the 
vicinity  of  the  pipeline  in  such  propor¬ 
tionate  amount  as  the  Secretary  of  the 
Interior  may,  after  a  full  hearing,  with 
^ue  notice  thereof  to  the  interested  par¬ 
ties,  and  a  proper  finding  of  facts,  deter - 
tnine  to  be  reasonable.31 


In  addition  to  the  material  under  this 
heading,  the  general  regulations  under  Sub- 
Pwt  A  of  this  part  should  be  consulted. 

By  opinion  of  the  Attorney  General  of 
January  3,  1941  (40  Op.  Atty.  Gen.  9),  and 
departmental  decision,  Chiles  P.  Plummer, 
a-23988,  February  24,  1945,  this  statute  was 


(b)  The  amendatory  act  of  August  12, 
1953,  cited  in  paragraph  (a)  of  this  sec¬ 
tion  provides  that  the  common  carrier 
provisions  of  section  28  of  the  act  of 
February  25,  1920,  shall  not  apply  to 
any  natural  gas  pipeline  operated  by 
any  person  subject  to  regulation  under 
the  Natural  Gas  Act  (52  Stat.  821;  15 
U.  S.  C.  717w)  or  by  any  public  utility 
subject  to  regulation  by  a  State  or  mu¬ 
nicipal  regulatory  agency  having  juris¬ 
diction  to  regulate  the  rates  and  charges 
for  the  sale  of  natural  gas  to  consumers 
within  the  State  or  municipality. 

§  244.61  Who  may  file  application. 
Application  may  be  filed  by  citizens  of 
the  United  States,  associations  of  such 
persons,  any  corporation  organized  un¬ 
der  the  laws  of  the  United  States,  or  of 
any  State  or  Territory,  and  municipali¬ 
ties. 

§  244.62  Common  carrier  stipulation. 
Each  application  for  a  pipeline  right-of- 
way,  if  for  oil,  or  for  natural  gas  and  the 
pipeline  has  not  been  excepted  from 
the  common  carrier  provisions  of  section 
28  of  the  act  of  February  25,  1920,  as 
amended,  as  stated  in  §  244.60  (b),  must 
include  the  following  stipulation; 

The  applicant  agrees  to  operate  the  pipe¬ 
line  as  a  common  carrier  in  accordance  with 
the  provisions  of  the  Mineral  Leasing  Act, 
and,  within  30  days  after  the  request  of  the 
Secretary  of  the  Interior,  to  file  rate  sched¬ 
ule  and  tariff  for  the  transportation  of  oil 
or  gas,  as  the  case  may  be,  as  such  common 
carrier  with  any  regulatory  agency  having 
jurisdiction  over  such  transportation,  as  the 
Secretary  may  prescribe. 

§  244.64  Use  of  pipeline.  The  appli¬ 
cant  shall  state  in  the  application  the 
specific  use,  within  the  purview  of  the 
act,  to  which  the  pipeline  is  to  be  put, 
and  any  approval  of  the  right-of-way 
shall  be  limited  to  such  use,  unless  other¬ 
wise  stated  in  the  approval.  No  change 
in  the  use  of  the  pipeline  from  that  au¬ 
thorized  by  the  approval  of  the  right-of- 
way  shall  be  allowed  except  as  follows; 

(a)  In  the  case  of  pipelines  engaged 
in  interstate  transportation,  a  change 
may  be  made  only  with  approval  first 
obtained  from  the  authorized  officer, 
and  upon  such  terms  and  conditions 
as  he  may  prescribe  as  a  prerequisite 
to  the  approval  of  the  change  of 
use.  If  the  authorized  officer  does  not 
disapprove  or  otherwise  act  upon  an  ap¬ 
plication  for  a  change  in  use  by  the  end 
of  the  forty-fifth  day  after  the  applica¬ 
tion  is  filed,  he  shall  be  deemed  to  have 
approved  it  without  conditions  other 
than  those  previously  existing. 

(b)  In  case  of  pipelines  engaged  solely 
in  intrastate  transportation,  a  change 
may  be  made  by  the  grantee  in  the  use 
of  the  pipeline  for  the  transportation  of 
products  within  the  purview  of  the  act. 
from  that  specified  in  the  approval  of 
the  right-of-way,  provided,  written 
notice  of  such  change  is  filed  with  the 
manager  not  less  than  15  days  in  ad¬ 
vance  of  the  actual  change  of  use.  Such 
notice  must  be  accompanied  by  a  show¬ 
ing  as  to  whether  the  change  in  use  is 
to  be  temporary  or  permanent,  and  a 


construed  as  not  applying  to  purchased  or 
acquired  lands  as  they  are  not  considered 
public  lands  within  the  meaning  of  the  act. 


statement  that  such  change  will  not  re¬ 
sult  in  any  hardship  or  injustice  to  per¬ 
sons  operating  under  Federal  leases  who 
may  be  dependent  on  the  pipeline  as  the 
means  of  transportation  of  their  prod¬ 
ucts  to  existing  markets,  and  must  be 
accompanied  by  the  consent  in  writing 
of  such  lessees  to  the  change  of  use. 

§  244.65  Approval  of  right-of-way. 
The  approval  of  such  right-of-way  shall 
be  subject  to  the  express  conditions  that 
the  use  of  the  pipeline  for  the  transpor¬ 
tation  of  oil,  gas,  or  other  similar  prod¬ 
ucts,  shall  be  limited  to  such  products 
produced  in  conformity  with  State  and 
Federal  laws,  including  laws  prohibiting 
waste. 

§  244.66  Pumping  plant  site.  A  site 
for  a  pumping  station  or  other  struc¬ 
tures  reasonably  necessary  to  the  opera¬ 
tion  of  a  pipeline  on  a  right-of-way 
approved  under  section  28  of  the  act  of 
February  25,  1920,  or  as  amended  by  the 
act  of  August  21,  1935,  may  be  granted 
under  the  same  section  (36  Op.  Atty. 
Gen.  480).  When  an  application  is  made 
for  a  right-of-wTay  for  a  site,  the  loca¬ 
tion  and  extent  of  ground  proposed  to 
be  occupied  by  buildings  or  other  struc¬ 
tures  necessary  to  be  used  in  connection 
therewith  must  be  clearly  designated  on 
the  map  and  described  on  Forms  3  and 
4  32  by  reference  to  course  and  distance 
from  a  corner  of  the  public  survey.  In 
addition  to  being  shown  in  connection 
with  the  main  drawing,  the  buildings  or 
other  structures  must  be  platted  on  the 
map  in  a  separate  drawing  on  a  scale 
sufficiently  large  to  show  clearly  their 
dimensions  and  relative  positions.  When 
two  or  more  such  proposed  structures 
are  to  be  located  near  each  other,  it  will 
be  sufficient  to  give  the  reference  to  a 
corner  of  the  public  survey  for  one  of 
them,  provided  all  the  others  are  con¬ 
nected  therewith  by  course  and  distance 
shown  on  the  map.  The  application  must 
also  state  the  proposed  use  of  each  struc¬ 
ture,  and  must  show  definitely  that  each 
one  is  necessary  for  a  proper  use  of  the 
right-of-way  for  the  purpose  contem¬ 
plated  in  the  act. 

SUBPART  J — RIGHTS-OF-WAY  OVER  LANDS  SUB¬ 
JECT  TO  A  MINERAL  LEASE 

§  244.67  Statutory  authority;  appli¬ 
cations.  (a)  Section  29  of  the  act  of 
February  25, 1920  (41  Stat.  449,  30  U.  S.  C. 
186) ,  provides  in  part: 

(a)  That  any  permit,  lease,  occupa¬ 
tion,  or  use  permitted  under  this  act 
shall  reserve  to  the  Secretary  of  the  In¬ 
terior  the  right  to  permit  upon  such 
terms  as  he  may  determine  to  be  just, 
for  joint  or  several  use,  such  easements 
or  rights-of-way,  including  easements  in 
tunnels  upon,  through,  or  in  the  lands 
leased,  occupied,  or  used  as  may  be  nec¬ 
essary  or  appi’opriate  to  the  working  of 
the  same,  or  of  other  lands  containing 
the  deposits  described  in  this  act,  and 
the  treatment  and  shipment  of  the 
products  thereof  by  or  under  authority 
of  the  Government,  its  lessees,  or  per¬ 
mittees,  and  for  other  public  purposes. 

(b)  Where  another  statutory  provi¬ 
sion  covers  the  type  of  right-of-way 
desired,  applications  shall  be  made  in 
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accordance  with  such  statute  and  the 
applicable  regulations. 

(c)  Where  there  is  no  other  statutory 
provision  covering  the  type  of  right-of- 
way  desired,  applications  shall  be  filed 
in  accordance  with  §§  244.1  to  244.21, 
inclusive.  0 

(Sec.  32,  41  Stat.  450;  30  U.  S.  C.  189) 

SUBPART  K — RIGHTS-OF-WAY  FOR  FEDERAL 
IRRIGATION  PURPOSES  UNDER  THE  ACT  OF 
DECEMBER  5,  1924 

§  244.68  Statutory  authority.  Sec¬ 
tion  4,  subsection  P,  of  the  act  of  De¬ 
cember  5,  1924  (43  Stat.  704;  43  U.  S.  C. 
417),  provides  that  where,  in  the  opinion 
of  the  Secretary,  a  right-of-way  over 
public  land  is  required  in  connection  with 
a  reclamation  project,  the  Secretary  may 
reserve  the  same  to  the  United  States  by 
filing  in  the  appropriate  land  office 
copies  of  an  instrument  giving  a  descrip¬ 
tion  of  the  right-of-way  and  notice  that 
the  same  is  reserved  to  the  United  States 
for  Federal  irrigation  purposes  under 
this  section,  in  which  event  entry  for 
such  land  and  the  patent  issued  therefor 
shall  be  subject  to  the  right-of-way  so 
described  in  such  instrument;  and  ref¬ 
erence  to  each  such  instrument  shall  be 
made  in  the  appropriate  tract  books  and 
also  in  the  patent. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

SUBPART  L — RIGHTS-OF-WAY  FOR  TRANSMIS¬ 
SION  LINES  IN  CONNECTION  WITH  BOULDER 
CANYON  PROJECT  UNDER  THE  BOULDER 
CANYON  PROJECT  ACT 

§  244.69  Statutory  authority.  Sec¬ 
tion  5  (d)  of  the  Boulder  Canyon  Project 
Act  of  December  21,  1928  (45  Stat.  1057; 
43  U.  S.  C.  617d) ,  authorizes  the  use  by 
any  agency  receiving  a  contract  for  the 
purchase  of  electrical  energy  from  Boul¬ 
der  Canyon  Project  of  such  public  and 
reserved  lands  of  the  United  States  as 
may  be  necessary  or  convenient  for  the 
construction,  operation,  and  mainte¬ 
nance  of  main  transmission  lines  to 
transmit  said  electrical  energy. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

SUBPART  M — EMERGENCY  ACCESS  PERMITS  FOR 
SALVAGE  OPERATIONS 

Authority  :  §§  244.70  to  244.92  Issued  under 
28  Stat.  635,  50  Stat.  874;  43  U.  S.  C.  956. 

1  244.70  Statutory  authority.  (a) 
The  act  of  January  21, 1895  (28  Stat.  635, 
43  U.  S.  C.  956),  authorizes  the  Secretary 
of  the  Interior  under  such  regulations  as 
may  be  fixed  by  him  to  permit  the  use 
of  rights-of-way  over  the  public  lands 
of  the  United  States,  for  tram  roads  to 
the  extent  of  50  feet  on  each  side  of  the 
center  line  of  the  tram  road,  by  any 
citizen  or  association  of  citizens  of  the 
United  States  engaged  in  the  business, 
among  others,  of  cutting  timber.  The 
act  of  January  21,  1895,  is  made  appli¬ 
cable  to  the  revested  Oregon  and  Califor¬ 
nia  railroad  and  the  reconveyed  Coos 
Bay  wagon  road  grant  lands  by  the  acts 
of  June  9,  1916  (39  Stat.  218)  and  Febru¬ 
ary  26,  1919  (40  Stat.  1179),  respectively. 

(b)  The  act  of  August  28,  1937  (50 
Stat.  874),  provides  for  the  conservation 
and  the  management  of  the  said  revested 
and  reconveyed  lands  and  authorizes  the 
Secretary  of  the  Interior  to  make  rules 
and  regulations  in  furtherance  of  such 
purposes. 


§  244.71  Statement  of  policy,  (a) 
Timber  lands  of  the  United  States  ad¬ 
ministered  by  the  Bureau  of  Land  Man¬ 
agement  in  western  Oregon,  western 
Washington  and  northwestern  Califor¬ 
nia  and  intermingled  and  adjacent  tim¬ 
ber  lands  in  other  ownerships  during  the 
course  of  the  years  1950  and  1951  have 
been  visited  by  wind  storms  of  unusually 
high  velocity  which  have  caused  exten¬ 
sive  wind  throw  of  standing  timber.  In 
addition,  fires  of  unusual  intensity  and 
magnitude  during  the  summer  of  the 
year  1951  burned  through  extensive  acre¬ 
ages  of  standing  timber  in  the  area. 
Therefore,  in  view  of  the  extraordinary, 
immediate,  emergency  situation,  short¬ 
term  emergency  access  permits  will  be 
issued  in  accordance  with  the  terms  of 
§§  244.70  to  244.92  to  authorize  use  of 
lands  of  the  United  States  administered 
by  the  Bureau  of  Land  Management  for 
the  purpose  of  access  to  such  timber  sal¬ 
vage  operations.  Such  permits  will  not 
authorize  the  use  of  such  lands  for  the 
removal  of  other  timber;  long-term  ac¬ 
cess  to  any  timber  controlled  by  an  ap¬ 
plicant,  whether  salvage  or  healthy,  may 
be  obtained  over  lands  administered  by 
Bureau  pursuant  to  §  115.154  et  seq.  of 
this  chapter,  or  §§  244.39  and  244.40. 

(b)  An  emergency  access  permit  will 
authorize  access  to  conduct  a  salvage 
operation  for  a  term  of  not  more  than 
one  year,  with  additional  time  allowed 
for  necessary  road  construction.  No  ex¬ 
tension  except  as  authorized  pursuant 
to  §  244.78,  and  no  renewal  of  any  such 
permit  will  be  granted  nor  will  more  than 
one  such  permit  be  issued  respecting  any 
specific  salvage  operation. 

§  244.72  Definitions.  Except  as  the 
context  may  otherwise  indicate,  as  the 
terms  are  used  in  §§  244.70  to  244.92: 

(a)  “Bureau”  means  Bureau  of  Land 
Management. 

(b)  “Area  Administrator”  means  the 
Area  Administrator,  Bureau  of  Land 
Management,  or  his  authorized  repre¬ 
sentative. 

(c)  “District  Forester”  means  a  dis¬ 
trict  forester  of  the  Bureau  who  is  sta¬ 
tioned  in  western  Oregon,  western 
Washington  or  northwestern  California. 

(d)  “Tramroads”  means  tramways 
and  wagon  or  motor  truck  roads  to  be 
used  in  connection  with  logging  and  the 
manufacturing  of  lumber. 

(e)  “Salvage  area”  means  any  timber 
land  in  western  Oregon,  western  Wash¬ 
ington  or  northwestern  California  either 

(1)  within  the  exterior  boundary  of  an 
area  burned  by  a  forest  fire  where  the 
resulting  fire  hazard  has  not  been  abated, 
or  (2)  containing  merchantable  wind- 
thrown  trees,  or  (3)  which  contains 
standing  trees  killed  by  or  dying  from 
Douglas  fir  beetle  infestation. 

(f)  “Salvage  operation”  means  the 
removal  of  trees  that,  in  the  judgment 
of  the  District  Forester,  are  in  a  salvage 
area  and  subject  to  rapid  deterioration 
because  they  have  been  killed  or  injured 
by  some  catastrophic  natural  cause  such 
as  wind,  fire,  disease  or  insect  infesta¬ 
tion,  and  of  timber  which,  in  the  judg¬ 
ment  of  the  District  Forester,  is  suscep¬ 
tible  to  insects.  A  salvage  operation  may 
include,  in  addition,  the  removal  of 
healthy  intermingled  and  adjacent  trees, 
provided; 


(1)  Either  the  total  volume  of  the 
trees  to  be  removed  does  not  exceed 
100,000  board  feet,  or 

(2)  Such  healthy  trees  are,  in  the 
judgment  of  the  District  Forester,  phys¬ 
ically  located  so  that  their  removal  is 
required  by  normal  logging  practices,  or 
their  removal  is  economically  necessary 
to  make  a  minimum  practical  logging 
operation;  for  a  salvage  operation  in 
which  logs  can  be  yarded  with  crawler 
type  tractors,  the  volume  of  such  healthy 
timber  shall  not  exceed  35  percent  of 
the  total  volume  to  be  removed,  and  for 
a  salvage  operation  in  which  logs  must 
be  yarded  with  donkey  engine  the  volume 
of  the  healthy  timber  may  not  exceed 
65  percent  of  the  total  volume  to  be 
removed. 

(g)  “Timber  susceptible  to  insects” 
means  healthy  and  drought  weakened 
living  trees  most  immediately  adjacent 
to  and  not  exceeding  in  number  the 
currently  critically  infested  trees  which, 
in  turn,  are  immediately  adjacent  to  an 
area  covered  with  trees  which  are  dead 
or  dying  as  the  result  of  an  attack  by 
Douglas  fir  beetles. 

(h)  “Critically  infested  tree”  means  a 
tree  infested  with  Douglas  fir  beetles  to 
such  an  extent  that  such  infestation  may 
be  reasonably  expected  to  cause  the 
death  of  such  tree. 

(i)  “Emergency  access  permit”  means 
a  permit  issued  pursuant  to  §  §  244.70 
to  244.92. 

(j)  “Management”  means  police  pro¬ 
tection,  fire  presuppression  and  suppres¬ 
sion,  inspection,  cruising,  reforesting, 
thinning,  stand  improvement,  inventory¬ 
ing,  surveying,  construction  and  main¬ 
tenance  of  improvements,  disposal  of 
land,  the  control  of  forest  insects,  pests 
and  disease,  and  other  activities  of  a 
similar  nature. 

(k)  “Licensee”  means  with  respect  to 
any  road  or  right-of-way,  any  person 
who  is  authorized  to  remove  forest  prod¬ 
ucts  derived  from  a  salvage  operation 
conducted  on  lands  of  the  United  States. 
A  licensee  is  not  an  agent  of  the  United 
States. 

(l)  “Direct  control”  of  a  road,  right- 
of-way,  or  land,  by  an  applicant  for  an 
emergency  access  permit,  means  that 
such  applicant  has  authority  to  permit 
the  United  States  and  its  licensees  to 
use  such  road,  right-of-way  or  land  in 
accordance  with  §§  244.70  to  244.92. 

(m)  “Indirect  control”  of  a  road, 
right-of-way,  or  land,  by  an  applicant 
for  an  emergency  access  permit  means 
that  such  road,  right-of-way,  or  land, 
is  not  directly  controlled  by  him  but  is 
subject  to  use  by  him  or  by: 

(1)  A  principal,  disclosed  or  undis¬ 
closed,  of  the  applicant;  or 

(2)  A  beneficiary  of  any  trust  or  estate 

administered  or  established  by  the  appli¬ 
cant;  or 

(3)  Any  person  having  or  exercising 
the  right  to  designate  the  immediate 
destination  of  the  timber  to  be  trans¬ 
ported  over  the  right-of-way  for  which 
application  is  made;  or 

(4)  Any  person  who  at  any  time  has 
owned,  or  controlled  the  disposition  of 
the  timber  to  be  transported  over  the 
right-of-way  applied  for,  and  during  the 
24  months  preceding  the  filing  of  the 
application  has  disposed  of  such  owner¬ 
ship  or  control  to  the  applicant  or  his 
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predecessor,  under  an  agreement  reserv¬ 
ing  or  conferring  upon  the  grantor  the 
right  to  share  directly  or  indirectly  in 
the  proceeds  realized  upon  the  grantee’s 
disposal  to  third  persons  of  the  timber 
or  products  derived  therefrom  or  the 
right  to  reacquire  ownership  or  control 
of  all  or  any  part  of  the  timber  prior  to 
the  time  when  it  undergoes  its  first 
mechanical  alteration  from  the  form  of 
logs;  or 

(5)  Any  person  who  stands  in  such  re¬ 
lation  to  the  applicant  that  there  is  liable 
to  be  absence  of  arm’s  length  bargaining 
in  transactions  between  them  relating 
to  such  road,  rights-of-way,  or  lands. 

§244.73  Nature  of  emergency  access 
permit,  (a)  An  emergency  access  permit 
does  not  constitute  an  easement  and  does 
not  confer  any  right  on  the  permittee  to 
any  material  for  construction  or  other 
purposes.  An  emergency  access  permit 
is  merely  a  non-exclusive  license  to 
transport  across  lands  of  the  United 
States  administered  by  the  Bureau  of 
Land  Management  and  specified  in  such 
emergency  access  permit,  forest  products 
derived  from  a  specified  salvage  opera¬ 
tion. 

(b)  An  emergency  access  permit,  when 
issued,  is  intended  only  to  afford  to  the 
permittee  access  necessary  for  an  im¬ 
mediate  salvage  operation  in  timber 
which  is  to  be  specifically  described  in 
such  emergency  access  permit.  Such  an 
emergeny  access  permit  is  not  intended 
to  afford  access  for  the  harvesting  of 
timber  other  than  that  described  in  such 
permit.  Its  sole  function  is  as  an  aid  to 
conservation  in  the  immediate  removal 
of  timber,  of  the  type  described  in 
§244.72  (f),  which  constitutes  a  present 
menace  to  healthy  timber  in  the  area. 
Such  emergency  access  permit  is  not  in¬ 
tended,  therefore,  to  accomodate  logging 
activities  of  a  continuing  nature.  Where 
there  is  more  than  one  salvage  operation 
to  be  conducted  on  land  tributary  to  the 
same  road  or  same  road  system,  an  emer¬ 
gency  access  permit  may  be  issued  to  em¬ 
brace  any  one  or  more  of  such  operations, 
or  a  separate  emergency  access  permit 
may  be  issued  for  each  such  operation. 
But  with  respect  to  any  single  salvage 
operation,  no  more  than  one  emergency 
access  permit  will  be  issued  and  no  re¬ 
newal  or  extension  thereof  will  be 
granted  except  an  extension  for  road 
construction  purposes,  pursuant  to 
§244.78:  Provided,  however.  That  if  a 
Permittee’s  access  to  a  salvage  operation 
is  suspended  by  virtue  of  an  award  of 
arbitrators  made  pursuant  to  §  244.81,  or 
Pursuant  to  an  agreement,  approved  by 
the  District  Forester,  with  a  licensee,  the 
term  of  the  permit  shall  be  extended  by 
^ding  thereto  a  period  equal  to  the 
Period  of  such  suspension. 

§244.74  Filing  of  application.  An 
application  for  an  emergency  access 
Permit  must  be  submitted  in  duplicate 
on  Form  4-1213  and  filed  in  the  office  of 
the  appropriate  district  forester.  Appli- 
o^tion  forms  will  be  furnished  by  the 
trict  Forester  on  request.  No  appli¬ 
cation  will  be  received  for  filing  subse¬ 
quent  to  one  year  from  the  date  when 
•>  244.70  to  244.92  are  published  in  the 
*uDeral  Register. 
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§  244.75  Contents  of  application,  (a) 
An  individual  applicant  and  each  mem¬ 
ber  of  any  unincorporated  association 
which  is  an  applicant  must  state  in  the 
application  whether  he  is  a  native  born 
or  a  naturalized  citizen  of  the  United 
States.  Naturalized  citizens  will  be  re¬ 
quired  to  furnish  evidence  of  naturaliza¬ 
tion  pursuant  to  the  provisions  of  Part 
137  of  this  chapter. 

(b)  An  application  by  an  unincorpo¬ 
rated  association  must  disclose  the  names 
of  all  the  members  of  such  association. 

(c)  An  application  by  a  private  cor¬ 
poration  must  include  the  statement  of 
the  president,  vice  president  or  secretary 
of  such  corporation  that  the  corporation 
is  authorized  to  transact  business  within 
the  State  involved. 

(d)  Where  the  application  is  for  an 
emergency  access  permit  across  lands 
over  any  portion  of  which  the  applicant 
proposes  to  construct  a  road,  the  appli¬ 
cation  must  be  accompanied  by  two 
copies  of  a  sketch  map  showing  the  ap¬ 
proximate  route  of  the  proposed  road. 
The  authorized  officer,  where  he  finds  it 
to  be  in  the  public  interest,  may  require 
an  applicant  to  furnish  a  more  accurate 
map  showing  the  survey  of  the  proposed 
road  and  the  specifications  to  which  the 
applicant  proposes  to  construct  such 
road. 

(e)  Where  the  application  is  for  the 
use  of  an  existing  road,  the  applicant 
must  furnish  a  map  adequate  to  show 
the  location  of  such  road,  together  with 
a  statement  of  the  nature  of  any  im¬ 
provement  he  proposes  to  make  on  such 
road. 

(f )  Every  application  must  also  be  ac¬ 
companied  by  a  diagram  indicating  the 
roads  and  rights-of-way  which  form  an 
integral  part  of  the  road  system  with 
which  the  requested  route  of  access  will 
connect,  the  portion  of  such  road  sys¬ 
tems  which  the  applicant  directly  con¬ 
trols  within  the  meaning  of  §  244.72  (k), 
the  portions  thereof  which  the  applicant 
indirectly  controls  within  the  meaning 
of  §  244.72  (1) ,  and  the  portions  thereof 
as  to  which  the  applicant  has  no  control 
within  the  meaning  of  such  sections. 
As  to  the  portions  over  which  the  appli¬ 
cant  has  indirect  or  no  control,  he  must 
furnish  a  statement  showing,  for  the  two 
years  preceding  the  date  of  the  filing  of 
the  application,  the  date  and  nature  of 
any  change  in  his  control.  The  diagram 
shall  also  contain  the  name  of  the  per¬ 
son  whom  the  applicant  believes  directly 
controls  any  portion  of  such  road  system 
which  the  applicant  does  not  directly 
control.  The  map  must  bear  the  certi¬ 
fication  of  the  applicant  that  the  facts 
as  to  control  as  set  forth  in  such  map  are 
true  to  the  best  of  the  applicant’s  infor¬ 
mation  and  belief. 

§  244.76  Reciprocal  road  use  agree¬ 
ment;  recordation,  (a)  Unless  the  au¬ 
thorized  officer  finds  that  use  of  the 
road  system  (including  both  existing 
roads  and  lands  over  which  such  roads 
are  practically  able  to  be  extended,  for 
authority  to  traverse  any  portion  of 
which  system  the  applicant  seeks  an 
emergency  access  permit)  will  not  be 
convenient  or  economically  necessary  for 
access  to  and  the  removal  of  forest  prod¬ 
ucts  from  salvage  operation  on  lands 
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administered  by  the  Bureau,  the  au¬ 
thorized  officer,  as  a  condition  prece¬ 
dent  to  the  issuance  of  such  permit,  shall 
require  the  applicant: 

(1)  As  to  such  portions  of  such  road 
system  as  are  directly  controlled  by  the 
applicant,  to  grant  to  the  United  States 
and  its  licensees  rights  of  use ;  and 

(2)  As  to  such  portions  of  such  road 
system  as  are  indirectly  controlled  by  the 
applicant,  either  to  obtain  rights  of  use 
for  the  United  States  and  its  licensees  or 
to  make  a  showing  satisfactory  to  the 
authorized  officer  that  he  has  nego¬ 
tiated  therefor  in  good  faith  and  to  waive 
to  the  United  States,  its  licensees  and 
permittees  any  exclusive  or  restrictive 
rights  he  might  have  to  such  portions  of 
the  road  system  as  are  indirectly 
controlled  by  him. 

(b)  Rights  of  use  granted  to  the 
United  States  and  its  licensees  under 
paragraph  (a)  of  this  section  shall  be 
for  a  period  of  time  to  be  fixed  pursuant 
to  §  244.78  and  for  the  purposes  set 
forth  in  §  244.77.  Where  the  United 
States  or  its  licensees  exercises  such  right 
of  use,  the  permittee  shall  be  entitled  to 
receive  compensation  therefor  to  be 
fixed  in  accordance  with  the  standards 
and  procedures  set  forth  in  §  244.79  or 
§§  244.80  and  244.82. 

(c)  Where  the  authorized  officer  finds 
that  no  such  rights  will  be  needed 
by  the  United  States  for  the  conduct  of 
salvage  operations  on  its  lands  tributary 
to  such  road  system,  he  may  issue  an 
emergency  access  permit  without  re¬ 
questing  the  applicant  to  grant  any 
rights  to  the  United  States  under  this 
section. 

(d)  Any  grant  of  rights  to  the  United 
States  made  pursuant  to  this  section  un¬ 
less  modified  under  §  244.79,  shall  be 
executed  on  Form  4-1214,  which  shall 
constitute  and  form  a  part  of  any  emer¬ 
gency  access  permit  issued  upon  the 
application  involved.  The  applicant 
shall  record  such  grant  in  the  office  of 
land  records  of  the  county  or  counties  in 
which  the  roads  or  lands  subject  to  the 
agreement  are  located  and  submit  to  the 
issuing  officer  not  later  than  30  days 
after  the  issuance  of  the  emergency  ac¬ 
cess  permit,  a  true  copy  of  such  agree¬ 
ment  bearing  the  certificate  of  the  ap¬ 
propriate  county  official  as  to  such 
recordation.  Failure  either  to  cause 
such  recordation  or  to  furnish  such 
certificate  thereof  in  accordance  with 
this  paragraph  shall  void  such  emer¬ 
gency  access  permit. 

§  244.77  Use  by  the  United  States  and 
its  licensees  of  rights  received  from  a 
permittee.  The  use  by  the  United  States 
and  its  licensees  of  any  of  the  rights  re¬ 
ceived  from  a  permittee  hereunder  shall 
be  limited  to  that  which  is  necessary  for 
management  purposes,  or  to  reach,  by 
the  most  reasonably  direct  route,  involv¬ 
ing  the  shortest  practicable  use  of  the 
permittee’s  road  system,  a  road  or  high¬ 
way  which  is  suitable  for  the  transporta¬ 
tion  of  forest  products  in  the  type  and 
size  of  vehicle  customarily  used  for  such 
purposes  and  which  is  legally  available 
for  public  use  for  ingress  to  and  the  re¬ 
moval  of  forest  products  from  salvage 
operations  on  lands  administered  by  the 
Bureau.  However,  the  type  and  size  of 
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vehicle  which  may  be  used  by  the  licensee 
on  the  permittee’s  road  shall  be  governed 
by  §  244.79  or  §  244.81. 

§  244.78  Duration  and  location  of 
rights  granted  or  received  by  the  United 
States.  The  rights  granted  by  the  United 
States  under  §§  244.70  to  244.92,  will  be 
for  a  stated  term  of  not  to  exceed  one 
year  for  the  transportation  of  forest 
products  to  be  derived  from  a  specified 
salvage  operation  plus  not  to  exceed  3 
months  for  such  road  construction  as 
may  be  necessary:  Provided,  however. 
That  upon  a  permittee’s  showing,  made 
prior  to  the  expiration  of  the  period,  if 
any,  allowed  for  such  construction,  that 
unusual  weather  conditions  have  delayed 
completion  of  such  construction,  a  dis¬ 
trict  forester  may  in  his  discretion  extend 
the  period  for  such  construction  for  not 
to  exceed  a  total  of  three  additional 
months:  And  provided  further.  That  if 
a  permittee’s  access  to  a  salvage  opera¬ 
tion  is  suspended  by  virtue  of  an  award 
made  by  arbitrators  pursuant  to  §  244  81 
or  pursuant  to  an  agreement,  approved 
by  the  authorized  officer,  with  a  licensee, 
the  term  of  the  permit  shall  be  extended 
by  adding  thereto  a  period  equal  to  the 
period  of  such  suspension.  Rights 
granted  to  the  United  States  shall  be 
for  such  term  as  will  enable  a  licensee 
to  commence  during  either  the  calendar 
year  in  which  the  permit  is  issued  or 
during  one  of  the  two  next  succeeding 
calendar  years  a  salvage  operation  on 
lands  administered  by  the  Bureau,  and 
to  complete  such  salvage  operation  in 
accordance  with  the  provisions  of  such 
authorization;  normally  such  a  licensee 
will  be  allowed  only  one  year  to  complete 
a  salvage  operation  plus  not  to  exceed 
three  months  for  the  construction  of  any 
necessary  access  roads.  In  any  event,  a 
grant  made  to  the  United  States  under 
§  244.76  shall  finally  expire  not  later  than 
four  years  and  six  months  after  the  date 
when  such  grant  is  made. 

§  244.79  Permittee’s  agreement  with 
United  States  respecting  compensation 
and  adjustment  of  road  use.  (a)  Where 
the  United  States  receives  rights  over 
any  road,  right-of-way,  or  lands,  con¬ 
trolled  directly  or  indirectly  by  a  per¬ 
mittee,  the  authorized  officer  will  seek 
to  arrive  at  an  agreement  with  the  per¬ 
mittee  respecting  any  or  all  of  such 
matters  as  the  time,  route,  and  specifi¬ 
cations  for  the  development  of  the  road 
system  in  the  area;  a  reasonable  fee  for 
use  by  a  licensee  for  access  to  and  the 
removal  of  forest  products  from  salvage 
operations  on  lands  administered  by  the 
Bureau;  provisions  for  road  mainte¬ 
nance;  the  use,  in  addition  to  the  uses 
set  forth  in  §  244.77,  which  the  United 
States  and  its  licensees  may  make  of  the 
road  system  involved;  a  formula  for  de¬ 
termining  the  proportionate  capacity  of 
the  road  system  or  portions  thereof 
which  shall  be  available  to  the  United 
States  and  its  licensees  for  the  transpor¬ 
tation  of  forest  products  derived  from 
salvage  operations  conducted  on  lands 
administered  by  the  Bureau ;  the  amount 
and  type  of  insurance  to  be  carried,  and 
the  type  of  security  to  be  furnished  by 
licensees  of  the  United  States  who  use 
such  road;  and  such  other  similar  mat¬ 
ters  as  the  regional  administrator  may 


deem  appropriate.  To  the  extent  nec¬ 
essary  to  fulfill  the  obligations  of  the 
United  States  under  any  such  agreement, 
subsequent  contracts  for  salvage  opera¬ 
tions  on  lands  managed  by  the  Bureau 
and  tapped  by  such  road  system,  will 
contain  such  provisions  as  may  be  neces¬ 
sary  or  appropriate  to  require  such  li¬ 
censees  to  comply  with  the  terms  of  the 
agreement. 

(b)  The  provisions  of  §§  244.80  and 
244.81  shall  not  be  applicable  to  any  mat¬ 
ters  embraced  in  an  agreement  made 
pursuant  to  this  section. 

§  244.80  Agreements  and  arbitration 
between  permittee  and  licensee  respect¬ 
ing  compensation  payable  by  licensee  to 
permittee  for  use  of  road,  (a)  In  the 
event  the  United  States  exercises  the 
rights  received  from  a  permittee  pur¬ 
suant  §§  244.70  to  244.92  to  license  a 
person  to  remove  forest  products  over 
any  road,  right-of-way,  or  lands  of  the 
permittee  or  of  his  successor  in  interest, 
to  the  extent  that  such  matters  are  not 
covered  by  an  agreement  under  §  244.79, 
such  licensee  will  be  required  to  pay  the 
permittee  or  his  successor  in  interest 
such  compensation  and  to  furnish  him 
such  security,  and  to  carry  such  liability 
insurance  as  the  permittee  or  his  suc¬ 
cessor  in  interest  and  the  licensee  may 
agree  upon.  If  the  parties  do  not  agree, 
then  upon  the  wTritten  request  of  either 
party  delivered  to  the  other  party,  the 
matter  shall  be  referred  to  and  finally 
determined  by  arbitration  in  accordance 
with  the  procedures  established  by 
§  244.82. 

(b)  During  the  pendency  of  such  arbi¬ 
tration  proceedings,  the  licensee  shall 
be  entitled  to  use  the  roal,  right-of-way 
or  land  involved  upon  payment,  or  tender 
thereof  validly  maintained,  to  the  per¬ 
mittee  of  an  amount  to  be  determined  by 
the  authorized  officer  and  the  furnish¬ 
ing  to  the  permittee  of  a  corporate  surety 
bond  in  an  amount  equal  to  the  differ¬ 
ence  between  the  amount  fixed  by  him 
and  the  amount  sought  by  the  permittee. 
The  licensee  shall  also,  as  a  condition  of 
use  in  such  circumstances,  maintain  such 
liability  insurance  in  such  amounts  cov¬ 
ering  any  additional  hazard  and  risk 
which  may  accrue  by  reason  of  the 
licensee’s  use  of  the  road,  as  the  regional 
administrator  may  prescribe. 

(c)  The  arbitrators  shall  base  their 
award  as  to  the  compensation  to  be  paid 
by  the  licensee  to  the  permittee  or  his 
successor  in  interest  upon  the  amortiza¬ 
tion  of  the  replacement  costs  for  a  road 
of  the  type  involved,  including  in  such 
replacement  costs  any  extraordinary  cost 
peculiar  to  the  construction  of  the  par¬ 
ticular  road  involved  and  subtracting 
therefrom  any  capital  investment  made 
by  the  United  States  or  its  licensees  in 
the  particular  road  involved  or  in  im¬ 
provements  thereto  used  by  and  useful 
to  the  permittee  or  his  successor  in  in¬ 
terest  plus  a  reasonable  interest  allow¬ 
ance  on  the  resulting  cost  figure,  taking 
into  account  the  risk  involved,  plus  costs 
of  maintenance  if  furnished  by  the  per¬ 
mittee  or  his  successor,  including  costs 
of  gates  and  gateman.  In  arriving  at 
the  amortization  item,  the  arbitrators 
shall  take  into  account  the  probable  pe- 

.  riod  of  time,  past  and  present,  during 


which  such  road  may  be  in  existence, 
and  the  volume  of  timber  which  has  been 
moved  and  the  volume  of  timber,  cur¬ 
rently  merchantable,  which  probably 
will  be  moved  from  all  sources  over  such 
road.  The  arbitrators  shall  also  take 
into  account  the  extent  to  which  the  use 
which  the  licensee  might  otherwise  eco¬ 
nomically  make  of  the  road  system  is 
limited  by  §  244.77.  In  addition,  the  ar¬ 
bitrators  may  fix  the  rate  at  which  pay¬ 
ments  shall  be  made  by  the  licensee 
during  his  use  of  the  road.  The  arbitra¬ 
tors  shall  require  the  licensee  to  provide 
adequate  bond,  cash  deposit,  or  other 
security  to  indemnify  the  permittee  or 
his  successor  in  interest  against  failure 
of  the  licensee  to  comply  with  the  terms 
of  the  award  and  against  damage  to  the 
road  not  incident  to  normal  usage,  and 
for  any  other  reasonable  purpose,  and 
also  to  carry  appropriate  liability  insur¬ 
ance  covering  any  additional  hazard  and 
risks  which  may  accrue  by  reason  of  the 
licensee’s  use  of  the  road. 

(d)  Where  improvements  or  additions 
are  required  to  enable  a  licensee  to  use 
a  road  or  right-of-way  to  remove  timber 
or  forest  products,  the  cost  of  such  im¬ 
provements  will  be  allowable  to  the 
licensee. 

(e)  The  full  value  at  current  stumpage 
prices  will  be  allocable  against  a  licensee 
for  all  timber  to  be  cut,  removed,  or  de¬ 
stroyed  by  the  licensee  on  a  permittee’s 
land  in  the  construction  or  improvement 
of  the  road  involved. 

§  244.81  Agreements  and  arbitration 
between  permittee  and  licensee  respect¬ 
ing  adjustment  of  road  use.  (a)  When 
the  United  States  exercises  the  right 
received  under  §§  244.70  to  244.92  to 
license  any  person  to  use  a  road  of  a 
permittee,  the  permittee  or  his  successor 
in  interest  shall  not  unreasonably  ob¬ 
struct  such  licensee  in  such  use.  If  there 
has  been  no  agreement  under  §  244.79 
covering  such  matters,  the  permittee 
shall  have  the  right  to  prescribe  reason¬ 
able  operating  regulations,  to  apply  uni¬ 
formly  as  between  the  permittee  and 
such  licensee,  covering  the  use  of  such 
road  for  such  matters  as  speed  and  load  i 
limits,  scheduling  of  hauls  during  period 
of  use  by  more  than  one  timber  operator, 
coordination  of  peak  periods  of  use.  and 
such  other  matters  as  are  reasonably  re¬ 
lated  to  safe  operations  and  protection 
of  the  road;  if  the  capacity  of  such  road 
should  be  inadequate  to  accommodate 
the  use  thereof  which  such  licensee  and 
permittee  desire  to  make  concurrently, 
they  shall  endeavor  to  adjust  their  re¬ 
spective  uses  by  agreement. 

(b)  If  the  permittee  and  such  licensee 
are  unable  to  agree  as  to  the  reasonable¬ 
ness  of  such  operating  regulations  or  on 
the  adjustment  of  their  respective  uses 
where  the  capacity  of  the  road  is  inade¬ 
quate  to  accommodate  their  concurrent 
use,  then  upon  the  written  request  of 
either  party  delivered  to  the  other  party, 
the  matter  shall  be  referred  to  and  finally 
determined  by  arbitration  in  accordance 
with  the  procedures  established  w 
§  244.82. 

(c)  The  arbitrators  may  make  such 
disposition  of  a  dispute  involving  the  rea¬ 
sonableness  of  such  operating  regula¬ 
tions  as  appears  equitable  to  them,  taking 
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Into  account  the  capacity  and  the  con¬ 
struction  of  the  road  and  the  volume  of 
use  to  which  it  will  be  subjected.  In  the 
determination  of  a  dispute  arising  out  of 
the  inadequacy  of  the  capacity  of  a  road 
to  accommodate  the  concurrent  use  by  a 
permittee  and  a  licensee,  the  arbitrators 
may  make  such  disposition  thereof  as 
appears  equitable  to  them,  taking  into 
account,  among  other  pertinent  facts, 
the  commitments  of  the  permittee  and 
the  licensee  with  respect  to  the  cutting 
and  removal  of  the  salvage  timber  in¬ 
volved;  the  extent  to  which  each  of  the 
parties  may  practicably  use  his  resources 
in  the  conduct  of  other  salvage  opera¬ 
tions;  the  extent  to  which  the  timber  to 
be  salvaged  constitutes  a  threat  to 
healthy  timber;  the  extent  to  which  Fed¬ 
eral  timber  has  contributed  to  the  amor¬ 
tization  of  the  capital  costs  of  such  road ; 
and  the  extent  to  which  the  United 
States  or  its  licensees  have  enlarged  the 
road  capacity. 

§244.82  Arbitration  procedure,  (a) 

As  to  arbitration  proceedings  relating  to 
the  terms  or  conditions  of  use  of  roads, 
rights-of-way  or  lands  in  Oregon: 

(1)  Within  ten  days  after  the  delivery 
of  a  written  request  for  arbitration  under 
§244.80  or  §  244.81,  each  of  the  parties 
to  the  disagreement  shall  appoint  an 
arbitrator  and  the  two  arbitrators  thus 
appointed  shall  select  a  third  arbitrator. 

If  either  party  fails  to  appoint  an  arbi¬ 
trator  as  provided  herein,  the  other  party 
may  apply  to  a  court  of  record  of  the 
State  of  Oregon  for  the  appointment  of 
such  an  arbitrator,  as  provided  by  the 
laws  of  such  State.  If  within  ten  days 
of  the  appointment  of  the  second  of 
them,  the  original  two  arbitrators  are 
unabie  to  agree  upon  a  third  arbitrator 
who  will  accept  the  appointment,  either 
party  may  petition  such  a  court  of  record 
of  the  State  of  Oregon  for  the  appoint¬ 
ment  of  a  third  arbitrator.  Should  any 
vacancy  occur  by  reason  of  the  resigna¬ 
tion,  death  or  inability  of  one  or  more 
of  the  arbitrators  to  serve,  the  vacancy 
shall  be  filled  according  to  the  procedures 
applicable  to  the  appointment  of  the 
arbitrator  whose  death,  disability,  or 
other  inability  to  serve,  created  the 
vacancy. 

(2)  By  mutual  agreement,  the  parties 
may  submit  to  a  single  arbitration  pro¬ 
ceeding  controversies  arising  under  both 
§5  244.80  and  244.81. 

(3)  The  arbitrators  shall  hear  and  de¬ 
termine  the  controversy  and  make,  file, 
and  serve  their  award  in  accordance  with 
the  substantive  standards  prescribed  in 

244.80  and  244.81  for  the  type  of  con¬ 
troversy  involved  and  in  accordance  with 
the  procedures  established  by  the  laws  of 
the  state  of  Oregon  pertaining  to  arbi¬ 
tration  proceedings.  A  copy  of  the  award 
shall  also  be  served  at  the  same  time 
uPon  the  area  administrator,  either 
Personally  or  by  registered  mail. 

.  (4)  Costs  of  the  arbitration  proceed- 
|  shall  be  assessed  by  the  arbitrators 
Gainst  either  or  both  of  the  parties,  as 
Play  appear  equitable  to  the  arbitrators, 
taking  into  account  the  original  conten¬ 
tions  of  the  parties,  the  ultimate  decision 
°*the  arbitrators  and  such  other  matters 
as  may  appear  relevant  to  the 

arbitrators. 


(b)  Arbitration  proceedings  involving 
the  terms  or  conditions  of  use  of  roads, 
rights-of-way  or  lands  in  California  or 
Washington  shall  be  in  accordance  with 
the  respective  State  law,  if  any,  is  appli¬ 
cable.  In  the  absence  of  applicable  State 
law,  controversies  involving  arbitration 
shall  be  arbitrated  in  accordance  with 
the  rules  then  obtaining  of  the  American 
Arbitration  Association. 

§  244.83  Payment  required  for  Gov¬ 
ernment  timber.  An  applicant  will  be 
required  to  pay  in  advance  of  the  issu¬ 
ance  of  the  permit,  the  full  stumpage 
value  as  determined  by  the  authorized 
officer  of  the  estimated  volume  of  all 
timber  to  be  cut,  removed,  or  destroyed, 
in  the  construction  or  operation  of  the 
road  on  lands  administered  by  the 
Bureau. 

§  244.84  Payment  to  the  United  States 
for  road  use.  Where  the  permittee  re¬ 
ceives  a  right  to  use  a  road  constructed  or 
acquired  by  the  United  States,  which  is 
under  the  administrative  jurisdiction  of 
the  Bureau  of  Land  Management,  he  will 
be  required  to  pay  to  the  United  States 
for  the  use  thereof,  except  where  he 
transports  forest  products  purchased 
from  the  United  States  through  the  Bu¬ 
reau.  a  reasonable  fee  to  be  determined 
by  the  authorized  officer:  Provided, 
however.  That  this  section  shall  not  ap¬ 
ply  where  payment  for  such  road  use  to 
another  permittee  is  required  under 
§§  244.70  to  244.92. 

§  244.85  Bond  in  connection  with 
existing  roads.  An  applicant  for  an 
emergency  access  permit  to  use  an  exist¬ 
ing  Government  road  which  is  under  the 
administrative  jurisdiction  of  the  Bu¬ 
reau  will  be  required,  for  the  protection 
of  such  existing  road,  to  execute  a  bond 
on  Form  4-414  (a)  in  an  amount  to  be 
determined  by  the  authorized  officer  but 
in  no  event  less  than  five  hundred  dollars 
($500)  per  mile  or  fraction  thereof,  con¬ 
ditioned  on  compliance  with  §§  244.70  to 
244.92  and  the  terms  and  conditions  of 
the  permit. 

§  244.86  Approval  of  permit.  Upon 
the  applicant’s  compliance  with  the  ap¬ 
propriate  provisions  of  §§  244.70  to  244.92 
and  if  it  is  determined  that  the  approval 
of  the  application  will  be  in  the  public 
interest,  the  authorized  officer  may  issue 
an  appropriate  permit,  upon  Form 
4-1213. 

§  244.87  Terms  and  conditions  of  per¬ 
mit.  (a)  As  to  all  emergency  access 
permits:  Every  permittee  shall  agree: 

(1)  To  comply  with  the  applicable 
regulations  in  effect  as  of  the  time  when 
the  permit  is  issued. 

(2)  Not  to  cut,  remove,  or  destroy  any 
timber  not  previously  purchased  on  the 
right-of-way  without  having  first  ob¬ 
tained  specific  authority  from  the 
authorized  officer  and  making  payment 
therefor. 

(3)  To  take  adequate  precaution  to 
prevent  and  suppress  forest,  brush,  and 
grass  fires;  to  endeavor  with  all  available 
personnel  to  suppress  any  fire  originating 
on  or  threatening  the  right-of-way;  to 
do  no  burning  on  or  near  the  right-of- 
way  without  State  permit  during  the 
seasons  that  permits  are  required  but  in 


any  event  to  set  no  fire  on  or  near  the 
right-of-way  that  will  result  in  damage 
to  any  natural  resource  or  improvement. 

(4)  To  submit  to  arbitration  proceed¬ 
ings  and  to  be  bound  by  the  resulting 
arbitral  awards,  pursuant  to  §  §  244.80  to 
244.82. 

(5)  In  the  event  that  the  United  States 
acquires  by  purchase  or  eminent  domain 
the  land  or  any  interest  therein,  over 
which  there  passes  a  road  which  the 
United  States  has  acquired  the  right  to 
use  under  §  244.76,  to  waive  compensa¬ 
tion  for  the  value  of  the  road,  equiva¬ 
lent  to  the  proportion  that  the  amount 
the  United  States  has  contributed  bears 
to  the  total  actual  cost  of  construction 
of  the  road.  Such  contribution  shall 
include  any  investment  in  or  amortiza¬ 
tion  of  the  cost  of  such  road,  or  both, 
as  the  case  may  be,  made  by  the  United 
States  or  a  licensee  either  by  way  of 
direct  expenditures  upon  such  road,  or 
by  way  of  payment  by  the  United  States 
or  a  licensee  to  the  permittee,  or  by  way 
of  allowance  made  by  the  United  States 
to  the  permittee  in  any  timber  sales 
contract  for  such  amortization  or  capital 
investment. 

(6)  To  construct  all  roads  and  other 
improvements  as  described  in  the  appli¬ 
cation  for  the  permit,  except  as  the 
authorized  officer  may  authorize  modi¬ 
fication  or  abandonment  of  any  such 
proposed  construction. 

(7)  To  use  the  permit  and  right-of- 
way  afforded  subject  to  all  valid  existing 
rights,  to  such  additional  rights-of-way 
as  may  be  granted  under  §§  244.70  to 
244.92,  to  a  reservation  of  rights-of-way 
for  ditches  and  canals  constructed  under 
authority  of  the  United  States. 

(8)  In  the  exercise  of  the  rights 
granted  by  the  permit,  not  to  discrimi¬ 
nate  against  any  employee  or  applicant 
for  employment  because  of  race,  creed, 
color  or  national  origin,  and  to  require 
an  identical  provision  to  be  included  in 
all  subcontracts. 

(9)  Except  as  the  authorized  officer 
may  otherwise  permit  or  direct,  to  clean 
up  and  remove  from  the  road  and  right- 
of-way  within  six  months  after  the  ex¬ 
piration  or  other  termination  of  the 
permit,  all  debris,  refuse,  and  waste 
material  which  may  have  resulted  from 
his  operations  and  use  of  said  road;  to 
repair  all  damage  to  said  road  resulting 
directly  or  indirectly  from  his  use 
thereof;  and  to  remove  therefrom  all 
structures,  timbers,  and  other  objects 
that  may  have  been  installed  or  placed 
thereon  by  him  in  connection  with  said 
operations  or  use:  Provided,  however. 
That  the  road  and  all  usable  road  im¬ 
provements  shall  be  left  in  place. 

(b)  As  to  emergency  access  permits 
for  the  use  of  an  existing  road:  In  ad¬ 
dition,  every  permittee  to  whom  an 
emergency  access  permit  is  issued  for 
the  use  of  an  existing  road  is  required 
to  agree: 

(1)  To  maintain  such  a  road  in  an 
adequate  and  satisfactory  condition  or  to 
arrange  therefor  with  the  other  users  of 
the  road.  In  the  absence  of  satisfactory 
performance,  the  authorized  officer  may 
have  such  maintenance  work  performed 
as  may  be  necessary  in  his  judgment, 
determine  the  proportionate  share  allo¬ 
cable  to  each  user,  and  collect  the  cost 
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thereof  from  the  parties  or  the  sureties 
on  the  bonds  furnished  by  said  parties. 

(2)  Upon  the  expiration  or  other 
termination  of  his  right  to  its  use.  to 
leave  said  road  and  right-of-way  in  at 
least  as  good  a  condition  as  existed  prior 
to  the  commencement  of  his  use. 

§  244.88  Assignment  of  permit.  Any 
proposed  assignment  of  an  emergency 
access  permit  must  be  submitted  in 
duplicate,  within  90  days  after  the  date 
of  its  execution,  to  the  District  Forester, 
accompanied  by  the  same  showing  and 
undertaking  by  the  assignee  as  is  re¬ 
quired  of  an  applicant  by  §§  244.75  and 
244.76;  and  must  be  supported  by  a 
stipulation  that  the  assignee  agrees  to 
comply  with  and  be  bound  by  the  terms 
and  conditions  of  the  permit  and  the 
applicable  regulations  of  the  Department 
of  the  Interior  in  force  as  of  the  date  of 
such  approval  of  the  assignment. 

§  244.89  Causes  for  termination  of 
permittee’s  rights,  (a)  The  authorized 
officer  in  his  discretion  may  elect  upon 
30  days’  notice  to  terminate  any  permit 
or  right-of-way  issued  under  §§  244.70  to 
244.92  if: 

(1)  In  connection  with  the  applica¬ 
tion  made  therefor,  the  applicant  repre¬ 
sented  any  material  fact  knowing  the 
same  to  be  false,  or  made  such  repre¬ 
sentation  in  reckless  disregard  of  the 
truth;  or 

(2)  A  permittee,  subsequent  to  the 
issuance  of  a  permit  or  right-of-way  to 
him.  misrepresents  any  material  fact  to 
the  Bureau,  in  accordance  with  any  re¬ 
quirement  of  such  permit  or  knowing 
such  representation  to  be  false,  or  make 
such  representation  in  reckless  disregard 
of  the  truth. 

(b)  The  authorized  officer,  in  his  dis¬ 
cretion  may  elect  to  terminate  any 
permit  issued  under  §§  244.70  to  244.92, 
if  the  permittee  shall  fail  to  comply  with 
any  of  the  provisions  of  such  regulations 
or  make  default  in  the  performance  or 
observation  of  any  of  the  conditions  of 
the  permit,  and  such  failure  or  default 
shall  continue  for  10  days  after  service 
of  written  notice  thereof. 

(c)  Notice  of  such  termination  shall 
be  served  personally  or  by  registered  mail 
upon  the  permittee,  shall  specify  the 
misrepresentation,  failure  or  default  in¬ 
volved,  and  shall  be  final,  subject, 
however,  to  the  permittee’s  right  of 
appeal. 

(d)  Termination  of  the  permit  and  of 
the  right-of-way  under  this  section  shall 
not  operate  to  terminate  any  right 
granted  to  the  United  States  pursuant 
to  §§  244.70  to  244.92,  nor  shall  it  affect 
the  right  of  the  permittee,  after  the 
termination  of  his  permit  and  right-of- 
way  to  receive  compensation  and  to  es¬ 
tablish  road  operating  rules  with  respect 
to  roads  controlled  by  him  which  the 
United  States  has  the  right  to  use  and  to 
permit  its  licensees  to  use;  nor  shall  it 
relieve  the  permittee  of  his  duty  under 
§§  244.70  to  244.92  to  submit  to  and  be 
bound  by  arbitration  pursuant  to 
§§  244.79  to  244.81. 

§  244.90  Remedies  for  violations  by 
licensee,  (a)  No  licensee  of  the  United 
States  will  be  authorized  to  use  the  roads 
of  a  permittee  except  under  the  terms  of 


a  timber  sale  contract  which  will  require 
the  licensee  to  comply  with  all  the  ap¬ 
plicable  provisions  of  §§  244.70  to 
244.92,  and  any  agreements  or  awards 
made  pursuant  thereto.  If  a  licensee 
fails  to  comply  with  the  regulations, 
agreements,  or  awards,  the  authorized 
officer  will  take  such  action  as  may 
be  appropriate  under  the  provisions  of 
the  timber  sale  contract. 

(b)  A  permittee  who  believes  that  a 
licensee  is  violating  the  provisions  of 
such  a  timber  sale  contract  pertaining  to 
use  of  the  permittee’s  roads,  rights-of- 
way,  or  lands,  may  petition  the  au¬ 
thorized  officer,  setting  forth  the  grounds 
for  his  belief,  to  take  such  action  against 
the  licensee  as  may  be  appropriate  under 
the  contract.  In  such  event  the  per¬ 
mittee  shall  be  bound  by  the  decision  of 
the  authorized  officer  subject,  how¬ 
ever,  to  a  right  of  appeal  pursuant  to 
§  244.92  and  subject,  further,  to  the  gen¬ 
eral  provisions  of  law  respecting  review 
of  administrative  determinations.  In 
the  alternative  a  permittee  who  believes 
that  a  licensee  has  violated  the  terms  of 
the  timber  sale  contract  respecting  the 
use  of  the  permittee’s  roads  may  proceed 
against  the  licensees  in  any  court  of  com¬ 
petent  jurisdiction  to  obtain  such  relief 
as  may  be  appropriate  in  the  premises. 

§  244.91  Disposition  of  property  on 
termination  of  permit.  Upon  the  expira¬ 
tion  or  other  termination  of  the  permit¬ 
tee’s  rights,  in  the  absence  of  an 
agreement  to  the  contrary,  the  permittee 
will  be  allowed  six  months  in  which  to 
remove  or  otherwise  dispose  of  all  prop¬ 
erty  or  improvements,  other  than  the 
road  and  usable  improvements  to  the 
road,  placed  by  him  on  the  right-of-way, 
but  if  not  removed  within  this  period,  all 
such  property  and  improvements  shall 
become  the  property  of  the  United  States. 

§  244.92  Appeals.  An  appeal,  pur¬ 
suant  to  the  Rules  of  Practice,  Part  221 
of  this  chapter,  may  be  taken  from  any 
final  decision  to  the  Director,  Bureau  of 
Land  Management,  and,  from  the  lat¬ 
ter’s  decision  to  the  Secretary  of  the 
Interior. 

Appendix 
forms  1 

Reference  should  be  made  to  the  appro¬ 
priate  section  of  the  regulations  to  determine 
when  each  of  the  forms  is  required. 

Forms  Nos.  2,  4,  6,  7,  9,  and  10  may  be 
6lgned  by  any  officer  or  employee  of  the  com¬ 
pany  who  is  authorized  to  sign  them.  How¬ 
ever,  if  they  are  executed  by  a  person  other 
than  the  President,  they  must  be  accompa¬ 
nied  by  a  certified  copy  of  the  minutes  of  the 
Board  of  Directors  meeting  or  other  docu¬ 
ment  authorizing  such  signature  unless  such 
certified  copy  has  already  been  filed  in  the 
case. 

Forms  1  and  2  to  be  placed  on  maps.  See 
section  244.6  (a)  (7). 

Engineer’s  Statement 
(Form  1) 

- - -  states  he  is  by 

(Name  of  engineer) 

occupation  a  _ _ _  em- 

(Type  of  engineer) 


1  Where  necessary,  these  forms  should  be 
modified  so  as  to  be  appropriate  to  the 
applicant  (corporation,  association,  or  indi¬ 
vidual)  ,  to  the  act  invoked,  and  to  the  nature 
of  the  project. 


ployed  by  the  _ _ _ 

(Company) 

make  the  survey  of  the _ 

(Kind  of  works) 

as  described  and  shown  on  this  map;  that 
the  survey  of  said  works  was  made  by  him 
(or  under  his  supervision)  and  under  au¬ 
thority,  commencing  on  the _ day  of 


-  19 - -  and  ending  on  the 

daF  of- . - . 19— -;and 


that  such  survey  is  accurately  represented 
upon  this  map. 

(Engineer) 

Applicant’s  Certificate 
(Form  2) 

This  is  to  certify  that _ _ 

(Engineer) 

who  subscribed  the  statement  hereon  is  the 
person  employed  by  the  undersigned  appll- 
cant  to  prepare  this  map,  which  has  been 
adopted  by  the  applicant  as  the  approxi¬ 
mate  final  location  of  the  works  thereby 
Ehown;  and  that  this  map  is  filed  as  a  part 
of  the  complete  application,  and  in  order 
that  the  applicant  may  obtain  the  benefits  of 

- ;  and  I  further  certify  that  the 

(Cite  statute) 

right-of-way  herein  described  is  desired 

for _ _ 

(State  purpose) 

[seal]  _ 

(Signature  of  applicant) 


(Title) 


Attest:  (Company) 


Forms  for  Plant  Sites  Only 
See  sections  244.42  (a)  and  244.66. 

(Form  3) 

- - states  that 

(Name  of  engineer) 

he  is  the  chief  engineer  of  (or  the  person 

employed  by)  the _ _ 

(Company) 

under  whose  supervision  the  survey  was 
made  of  the  grounds  selected  by  the  com¬ 
pany  for  structures  for  a  plant  site  under 
the  act  of  Congress  approved  February  15, 
1901  (February  1,  1905,  act  of  March  4.  1911, 
as  amended,  or  act  of  February  25,  1920,  as 
amended),  said  grounds  (here  describe  as 
required  by  regulation,  sec.  244.31);  that  the 
accompanying  drawing  correctly  represents 
the  locations  of  the  said  structures;  and  that 
in  his  belief  the  structures  represented  are 
actually  and  to  their  entire  extent  required 
for  the  necessary  uses  contemplated  by  the 
said  Act. 


(Signature  of  engineer) 
(Form  4) 

I, - -  do  hereby  certify 

(Applicant)  (Company  officer) 

that  I  am  the _ of  the _ — 

(Title) 

- ;  that  the  survey  of  the  struc* 

(Company) 

tures  represented  on  the  accompanying 
drawing  was  made  under  authority  and  by 
direction  of  the  company,  and  under  the 

supervision  of  _ _  its  chief 

engineer  (or  person  employed  in  the  prem¬ 
ises),  whose  statement  precedes  this  cer¬ 
tificate;  that  the  survey  as  represented  on 
the  accompanying  drawing  actually  repre¬ 
sents  the  structures  required  (here  described 
as  required  by  regulation,  sec.  244.30),  f°r 
plant  site  under  the  act  of  Congress  ap¬ 
proved  February  15,  1901  (February  1,  1905, 
March  4,  1911,  as  amended,  or  February  25, 
1920,  as  amended);  and  that  the  company, 
by  resolution  of  its  board  of  directors,  passed 

on  the _ _  day  of  _ 19 — * 

directed  the  proper  officers  to  present  the 
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said  drawing  for  approval  in  order  that  the 
company  may  obtain  the  use  of  the  grounds 
required  for  said  structures,  under  the  pro¬ 
visions  of  said  act. 

(seal]  - - 

(Signature  of  applicant) 


(Title) 


(Company) 

Attest: 


Forms  for  Proof  of  Construction 


said  reservoir  and  of  the  land  necessary  for 

its  use,  is  as  follows:  _ 1 

of  section _ in  township _ _ 

of  range _ M.,  containing _ 

acres. 

To  the  best  of  my  knowledge  and  belief  the 
said  land  is  not  occupied  or  otherwise 
claimed,  and  is  not  mineral  or  otherwise  re¬ 
served.  The  said  reservoir  is  to  be  used  in 

connection  with - .* 

(Business  of  applicant) 
The  land  owned  or  claimed  by  the  appli¬ 
cant  within  the  vicinity  (within  3  miles)  of 
the  said  reservoir  is  as  follows: 


that  the  land  is  not,  by  reason  of  its  prox¬ 
imity  to  other  lands  reserved  for  reservoirs, 
excluded  from  reservation  by  the  regulations 
and  rulings  of  the  Department  of  the  Inte¬ 
rior. 

Fees,  $ _ paid. 


(Manager) 

(Form  8) 

See  section  244.33. 

_ _ says  that  he  is  the 

(Chief  engineer) 

person  who  was  employed  to  make  the  survey 

of  a  reservoir  covering  an  area  of  _ 

acres,  the  initial  point  of  the  survey  being 

_ _ _  said 

(Describe  as  required  by  §  244.33) 
reservoir  having  been  constructed  upon  the 

_ _ 1  of  section  _ _  township 

_ _  range _ M.,  as  proposed  by 

reservoir  declaratory  statement  No.  _ _ 

which  was  filed  in  the  local  land  office  at 

_ _  under  the  provisions  of  the 

(City) 

act  of  January  13,  1897  (29  Stat.  484  :  43 
U.  S.  C.  952);  that  the  said  survey  was  made 

on  the _ day  of _ 19 _ ; 

that  the  dam  and  all  necessary  works  have 
been  constructed  in  a  substantial  manner; 

that  the  reservoir  has  a  capacity  of _ 

gallons  of  water. 


(Signature  of  engineer) 
(Form  9) 

See  section  244.33. 

I . .  do 

(Applicant)  (Company  officer) 

hereby  certify  that  I  am  the _ - 

(Title) 

of  the _ which  filed  (or 

(Company) 

that  I  am  the  person  who  filed)  reservoir 

declaratory  statement  No.  _  in  the 

local  land  office  at _ ;  that  the 

proposed  reservoir  has  been  constructed 

upon  the _ 1  of  section  _ _ 

township _ _  range _ M..  cover¬ 
ing  an  area  of _ acres;  that 

the  dam  and  all  necessary  works  have  been 
constructed  in  a  substantial  manner  in  good 
faith  in  order  that  the  reservoir  may  be  used 
and  maintained  for  the  purpose,  and  in  the 
manner  prescribed  by  the  said  act  of  January 
13,  1897  (29  Stat.  484;  43  U.  S.  C.  752),  the 
provisions  of  which  have  been  and  will  b© 
complied  with  in  all  respects. 

[seal]  _ _ 

(Signature  of  applicant) 


(Title) 


(Company) 

Attest: 


(Form  10) 

See  section  244.35. 

_ _  says 

(Applicant)  (Company  officer) 

that  he  is  the _ of  the _ _ 

(Title) 

_ which  filed  (or  that  he  is  the 

(Company) 

person  who  filed)  reservoir  declaratory 


statement  No.  _ _ in  the  local  land  office 

at  _ ;  that  the  reservoir  con- 


(City) 

structed  in  pursuance  thereof,  as  heretofora 
certified  has  been  kept  in  repair;  that  water 
has  been  kept  therein  to  the  extent  of  not 

less  than _ gallons  during  the  entire 

calendar  year  of  19 _ ;  that  neither  the 

reservoir  nor  any  part  of  the  land  reserved 
for  use  in  connection  therewith  is  or  has 
been  fenced  during  said  year;  and  that  the 
said  company  (or  person)  has  in  all  respects 
complied  with  the  provisions  of  the  act  of 


See  section  244.15. 

(Form  5) 

_  states  that  he  Is 

(Name  of  engineer) 

the  chief  engineer  (or  was  employed  to  su¬ 
pervise  or  check  the  construction  of  the 
canals,  ditches,  laterals,  and  reservoirs)  for 

the _ ;  that  said  (canals, 

(Company) 

ditches,  laterals,  and  reservoirs)  have  been 
constructed  under  his  supervision;  that  con¬ 
struction  was  commenced  on  the _ day 

of _ 19 _ _  and  completed  on  the 

_ day  of _ 19 _ ;  that  the 

constructed  (canals,  ditches,  laterals,  and 
reservoirs)  as  aforesaid,  conform  to  the  map 
which  received  the  approval  of  the  Depart¬ 
ment  of  the  Interior  on  the _ day  of 

. .  19 . 


(Signature  of  engineer) 
(Form  6) 

I,  _  certify 

(Applicant)  (Company  officer) 
that  I  am  the _ of  the _ ; 

(Title)  (Company) 

that  the  (canals,  ditches,  laerals,  and  reser¬ 
voirs)  were  actually  constructed  as  set  forth 

in  the  accompanying  statement  of _ _ 

chief  engineer  (or  the  person  employed  by 
the  company  in  the  promises),  and  on  the 
exact  location  represented  on  the  map  ap¬ 
proved  by  the  Department  of  the  Interior  on 

the _ day  of _ 19 _ ;  and 

that  the  company  has  in  all  things  complied 
with  the  requirements  of  the  act  of  (March 
3,  1891)  granting  rights-of-way  for  (canals, 
ditches,  laterals,  and  reservoirs)  through 
public  lands  of  the  United  States. 

(seal]  _ _ _ _ 

(Signature  of  applicant) 

(Title)" 


Attest: 


(Company) 


Forms  for  Reservoir  Declaratory 
Statement 

(Form  7) 

See  section  244.30. 

Res.  D.  S. 

No. . 


Land  Office  at 


19 _ _ 


(Describe  by  legal  subdivision,  section, 
township,  and  range) 

No  part  of  the  land  to  be  reserved  under 
this  application  is  or  will  be  fenced  unless 
written  permission  is  first  obtained  from  the 
Department  of  the  Interior;  the  same  will 
be  kept  open  to  the  free  use  of  any  person 
desiring  to  water  animals  of  any  kind;  the 
land  will  not  be  used  for  any  purpose  except 
the  watering  of  stock;  and  the  land  is  not, 
by  reason  of  its  proximity  to  other  lands 
reserved  for  reservoirs,  excluded  from  reser¬ 
vation  by  the  regulations  and  rulings  of  the 
Department  of  the  Interior. 

The  water  of  said  reservoir  will  cover  an 

area  of _ acres  in _  of  section 

_ _ In  township _ _  of  range 

_ of  said  lands;  the  capacity  of  the 

reservoir  will  be _ gallons,  and  the  dam 

will  be _ feet  high.  The  source  of  the 

water  for  said  reservoir  is _ 

(Type  and  location 

_ _ _ _  and  there  are 

of  spring,  stream,  runoff,  etc.) 

no  streams  or  springs  within  2  miles  of  the 

land  to  be  reserved  except  as  follows: 

(Insert  names  or  other  identification) 

The  applicant  has  filed  no  other  declara¬ 
tory  statements  under  this  act,  except  as 
follows  : 

No. _ _ _ land  office,  area 

to  be  reserved _ acres. 

No. _ _ _ land  office,  area 

to  be  reserved _ acres. 

No. _ _ _  land  office,  area 

to  be  reserved _ acres. 

No. - - - land  office,  area 

to  be  reserved _ acres. 

Total, - acres,  of  which  Nos. _ 

. - are  located  In  said  county. 

It  is  the  bona  fide  purpose  and  intention 
of  this  applicant  to  construct  and  complete 
6ald  reservoir  and  maintain  the  same  in 
accordance  with  the  provisions  of  said  Act 
of  Congress  and  such  regulations  as  are  or 
may  be  prescribed  thereunder. 

| seal]  _ 

(Signature  of  applicant) 


(Title) 


Attest: 


(Company) 


(Applicant)  (Company  officer) 

(Post  office  address) 
do  hereby  certify  that  I  am 
.  (Title) 

01  the - -  and  on  behalf  of 

(Company) 

Mid  company,  and  under  its  authority,  do 
hereby  apply  for  the  reservation  of  land  in 

* . —  county.  State  of _ _ 

or  the  construction  and  use  of  a  reservoir 
or  furnishing  water  for  livestock  under  the 
Provisions  of  the  act  of  January  13.  1897  (29 
®ut-  484:  43  U.  S.  C.  952).  The  location  of 
No.  248— Part  II - 36 


Land  Office  at _ 

I,  _ _  manager  of  the 

land  office,  do  hereby  certify  that  the  fore¬ 
going  application  is  for  the  reservation  of 
lands  subject  thereto  under  the  provisions  of 
the  Act  of  January  13,  1897;  that  there  is  no 
prior  valid  adverse  right  to  the  same;  and 


1  Description  should  be  in  terms  of  smallest 
legal  subdivision  (40-acre  tract  or  lot). 

*  Statement  of  business  should  Include  full 
information  concerning  the  extent  to  which 
applicant  is  engaged  in  grazing,  breeding, 
driving,  or  transporting  livestock;  the  num¬ 
ber  and  kinds  of  such  stock;  the  place  where 
they  are  being  bred  or  grazed;  whether 
within  an  enclosure  or  upon  unenclosed 
lands;  and  the  points  from  which  and  to 
which  they  are  being  driven  or  transported. 
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January  13,  1897  (29  Stat.  484;  43  D.  8.  O. 
952). 

[SEAL]  - — 

(Signature  of  applicant) 


(Title) 


(Company) 

Attest: 


SUBCHAPTER  T— SALE,  LEASE,  OR  USE,  AND 
ACQUISITIONS 

Part  250 — Public  Sales 

Sec. 

250.1  Statutory  authority. 

250.2  Definitions. 

250.3  Application. 

250.4  Action  upon  the  application  or  in 

the  absence  of  application. 

250.5  Effect  of  application. 

250.6  Land  subject  to  sale  as  Isolated 

tracts. 

250.7  Land  subject  to  sale  as  mountainous 

or  too  rough  for  cultivation;  quali¬ 
fications  of  applicant. 

250.8  Mineral  lands. 

250.9  Publication  of  notice;  time  and  proof 

of  publication;  posting  required; 
reimbursement  for  publication 
costs. 

250.10  The  bidding,  place  for  sale. 

250.11  Action  at  close  of  bidding. 

250.12  Action  after  purchaser  is  declared. 

250.13  Appeals. 

Authority:  §5  250.1  to  250.13  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  250.1  Statutory  authority .*  The  sale 
at  public  auction  of  isolated  or  discon¬ 
nected  tracts  of  public  land  not  exceed¬ 
ing  1,520  acres,  and  tracts  not  isolated,  of 
not  exceeding  760  acres,  the  greater  parts 
of  which  are  mountainous  or  too  rough 
for  cultivation,  is  authorized  by  section 
2455  of  the  Revised  Statutes,  as  amended 
by  section  14  of  the  act  of  June  28,  1934 
(48  Stat.  1274;  43  U.  S.  C.  1171)  and  the 
act  of  July  30, 1947  (61  Stat.  630). 

§  250.2  Definitions.  When  used  In 
this  part: 

(a)  “Secretary”  means  Secretary  of 
the  Interior. 

(b)  “Director”  means  Director,  Bu¬ 
reau  of  Land  Management. 

(c)  “Area  Administrator”  means  the 
area  administrator  for  the  area  in  which 
the  land  is  situated. 

(d>  “Manager”  means  the  manager  of 
the  land  office  for  th°  district  in  which 
the  land  is  situated.  When  there  is  no 
land  office  in  a  State,  it  means  the  officer 

‘The  provisions  of  R.  S.  2455  (43  U.  S.  C. 
1171)  authorizing  public  sales,  were  ex¬ 
tended,  with  certain  conditions,  to  the  areas 
mentioned  below,  by  the  statutes  indicated: 

Area  Statute 

Chippewa  Indian  Feb.  4,  1919  (40  Stat. 
lands,  Minn.  1055;  43  U.  S.  C. 

1172). 

Oregon  and  Calif  or-  May  25,  1920  (41  Stat. 
nia  railroad  grant  622;  43  U.  S.  C. 

lands,  Oreg.,  Class  1174). 

3. 

Oregon  and  Callfor-  Section  3.  August  28, 
nia  railroad  grant  1937  (50  Stat.  875). 
and  Coos  Bay 
wagon -road  grant 
lands,  Oreg. 

Oklahoma _ _  April  24,  1928  (45 

Stat.  457;  43  U.  S.  C. 
1171a). 

Alabama  coal  lands.  May  23,  1930  (46  Stat. 

377;  43  U.  S.  C. 
1171b). 


who  has  been  authorized  to  perform  the 
functions  of  the  manager  for  sales  under 
this  part  of  public  lands  in  that  State. 

(e)  “Applicant”  or  “purchaser’  in¬ 
cludes  an  individual,  a  partnership,  an 
association,  or  a  corporation. 

(f )  “Land  office”  means  the  land  office 
for  the  district  in  which  the  lands  are 
situated. 

§  250.3  Application,  (a)  An  applica¬ 
tion  to  have  tracts  ordered  into  the  mar¬ 
ket  must  be  executed  in  duplicate  on 
Form  4-008e.  Applications  shall  be  filed 
in  the  proper  land  office  in  the  State,  or 
for  lands  in  a  State  in  which  there  is  no 
land  office,  shall  be  filed  with  the  Bureau 
of  Land  Management,  Washington  25, 
D.  C.,  except  the  applications  for  lands 
in  North  or  South  Dakota  shall  be  filed 
in  the  land  office  at  Billings,  Montana; 
applications  for  lands  in  Nebraska  or 
Kansas  shall  be  filed  in  the  land  office 
at  Cheyenne,  Wyoming;  and  for  lands 
in  Oklahoma  in  the  land  office  at  Santa 
Fe,  New  Mexico. 

(b)  The  application  need  not  be  under 
oath  but  must  be  signed  by  the  applicant 
and  two  corroborating  witnesses  having 
personal  knowledge  of  the  facts  stated 
therein.* 

§  250.4  Action  upon  the  application  or 
in  the  absence  of  application,  (a)  If  an 
application  is  not  properly  executed  or 
not  corroborated,  if  the  applicant  does 
not  show  himself  qualified,  or  if  the  tract 
appears  not  to  be  subject  to  disposition, 
the  application  will  be  rejected.  If  part 
of  the  tract  is  appropriated,  the  applica¬ 
tion  will  be  rejected  as  to  that  part,  and, 
in  the  absence  of  an  appeal,  the  descrip¬ 
tion  thereof  eliminated  from  the  applica¬ 
tion,  and  such  further  action  will  be 
taken  as  though  it  had  never  been  in¬ 
cluded  therein. 

(b)  The  authorized  officer  may  clas¬ 
sify  under  section  7  of  the  Taylor 
Grazing  Act  of  June  28,  1934  (48  Stat. 
1272;  43  U.  S.  C.  315f)  as  amended, 
land  for  offering  under  this  part,  and 
he  may  authorize  such  offering  of 
the  land  for  sale  if  he  determines, 
in  accordance  with  the  existing  regula¬ 
tions  and  procedures,  that  such  land  is 
suitable  for  disposal  as  an  isolated  or  as 
a  rough  or  mountainous  tract,  as  the 
case  may  be. 

(c)  The  authorized  officer  may  au¬ 
thorize  the  offering  of  an  isolated  tract 
for  sale  either  upon  application  or  on  his 
own  motion. 

§  250.5  Effect  of  application.  The  fil¬ 
ing  of  an  application  in  conformity  with 
the  regulations  in  this  part  will  not  seg¬ 
regate  the  lands  applied  for  from  other 
application  under  the  public  land  laws, 
or  defeat  a  prior  valid  right  initiated 
under  any  such  law.  However,  until  the 
issuance  of  a  cash  certificate,  the  au¬ 
thorized  officer  may  at  any  time  deter¬ 
mine  that  the  lands  should  not  be 
sold,  the  applicant  or  any  bidder  has  no 
contractual  or  other  rights  as  against  the 
United  States,  and  no  action  taken  will 

*  18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfuUy  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


create  any  contractual  or  other  obliga¬ 
tion  of  the  United  States. 

§  250.6  Land  subject  to  sale  as  iso¬ 
lated  tracts,  (a)  There  is  no  limitation 
as  to  the  number  of  isolated-tract  appli¬ 
cations  which  may  be  filed,  nor  as  to  the 
amount  of  such  land  which  may  be  ap¬ 
plied  for  or  purchased  by  any  one  person 
or  group.  An  application  may  include 
several  incontiguous  tracts,  but  it  may 
not  embrace  an  aggregate  area  in  excess 
of  1,520  acres,  and  tracts  with  an  area 
over  1,520  acres  will  not  be  ordered  into 
the  market.  Each  isolated  tract  will  be 
offered  separately  and  a  separate  cash 
certificate  will  be  issued  for  each  tract, 
except  to  the  extent  that  they  are  bought 
by  the  same  person. 

(b)  As  a  general  rule,  no  tract  will  be 
deemed  isolated  unless  it  is  completely 
surrounded  by  lands  held  in  non-Federal 
ownership,  or  is  so  effectively  separated 
from  other  federally  owned  lands  by 
some  permanent  withdrawal  or  reserva¬ 
tion  as  to  make  its  use  with  such  lands 
impracticable.  A  tract  is  considered  iso¬ 
lated  if  the  contiguous  tracts  are  all 
patented,  even  though  there  are  other 
public  lands  cornering  upon  the  tract. 

§  250.7  Land  subject  to  sale  as  moun¬ 
tainous  or  too  rough  for  cultivation; 
qualifications  of  applicant,  (a)  Legal 
subdivisions  not  exceeding  760  acres,  the 
greater  part  of  which  is  mountainous  or 
too  rough  for  cultivation,  may  be  offered 
for  sale  only  upon  the  application  of  any 
person  who  owns  land  or  holds  a  valid 
entry  on  lands  adjoining  such  tract  and 
regardless  of  the  fact  that  such  tract 
may  not  be  actually  isolated. 

(b)  An  applicant  for  sale  of  a  tract 
which  is  mountainous  or  too  rough  for 
cultivation  must  show  that  he  is  the 
owner  of  the  whole  title,  that  is,  the  fee 
owner,  of  land  adjoining  the  land  applied 
for,  or  that  he  holds  a  valid  entry  embrac¬ 
ing  adjoining  land,  in  connection  with 
which  entry  he  has  met  the  requirements 
of  the  law.  A  showing  that  the  applicant 
owns  cornering  land  or  holds  a  valid 
entry  of  a  cornering  tract  would  not 
qualify  him. 

(c)  An  application  under  this  section 
may  not  embrace  more  than  760  acres. 
An  applicant  may  file  any  number  of  ap¬ 
plications  provided  the  land  applied  for 
together  with  such  land  previously  pur¬ 
chased  does  not  exceed  760  acres  in  area. 
The  limitation  under  this  section  relates 
only  to  applications  under  this  section. 
In  acting  on  applications  for  rough  or 
mountainous  tracts,  regard  will  be  had  to 
the  character  of  each  subdivision  applied 
for.  An  entire  tract  composed  of  more 
than  one  legal  subdivision  will  not  be 
offered  upon  the  ground  that  the  greater 
part  of  the  tract  is  mountainous  or  too 
rough  for  cultivation,  if  taken  as  a  whole. 

§  250.8  Mineral  lands,  (a)  Mineral 
lands  may  not  be  sold  except  under  spe¬ 
cific  statutory  authority  which  exists  for 
the  sale  of  lands  valuable  for  certain  min¬ 
erals  with  a  reservation  of  those  min¬ 
erals  to  the  United  States.  The  regula¬ 
tions  relating  to  applications  for  the 
surface  of  such  lands  are  contained  in 
Part  102  of  this  chapter.  They  must  be 
complied  with  whenever  an  application 
is  filed  for  land,  withdrawn,  classified,  or 
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valuable  for  such  minerals,  where  such 
land  is  embraced  by  mineral  permits  or 
leases,  or  applications  for  such  permits 
or  leases,  or  where  the  land  lies  within  the 
geological  structure  of  a  producing  oil  or 
gas  field. 

(b)  The  notice  of  sale  for  publication 
and  posting  will  provide  that  the  land  will 
be  sold  subject  to  reservations  to  the 
United  States  of  the  appropriate  min¬ 
erals,  and  in  accordance  with  the  provi¬ 
sions  of  the  applicable  act  or  acts  which 
authorize  the  making  of  the  reservation. 
The  cash  certificate  and  patent  will  pro¬ 
vide  for  such  reservation  and  will  refer 
to  such  act  or  acts. 

§  250.9  Publication  of  notice ;  time 
and  proof  of  publication ;  posting  re¬ 
quired;  reimbursement  for  publication 
costs,  (a)  Upon  the  issuance  of  a  deci¬ 
sion  authorizing  the  sale,  a  notice  for 
publication  will  be  sent  the  applicant 
with  instructions  that  he  publish  it  at 
his  expense  in  the  newspaper  designated. 
Payment  for  publication  must  be  made 
by  the  applicant  directly  to  the  publisher. 
The  notice  must  be  published  prior  to 
the  date  of  sale  in  the  designated  news¬ 
paper,  if  a  daily  paper,  in  the  Wednesday 
issue  for  five  consecutive  weeks;  if  a 
weekly,  in  five  consecutive  issues;  and  if 
a  semi-weekly  or  tri-weekly,  in  the  issue 
of  the  same  day  of  each  week,  for  five 
consecutive  weeks.  The  manager  will 
cause  a  similar  notice  to  be  posted  in  his 
office  during  the  entire  period  of  pub¬ 
lication. 

(b)  The  applicant  must  file  in  the  land 
office,  prior  to  the  date  fixed  for  the 
sale,  evidence  that  publication  has  been 
had  for  the  required  period.  Such  evi¬ 
dence  may  consist  of  the  statement  of 
the  publisher,  accompanied  by  a  copy  of 
the  notice  published. 

(c)  Where  a  party  expends  money  for 
publication  of  notice  of  a  public  sale,  and 
the  authorization  for  the  sale  is  can¬ 
celed,  or  a  sale,  if  made,  is  vacated,  be¬ 
cause  retention  of  the  land  in  Federal 
ownership  is  deemed  to  be  in  the  public  ( 
interest,  such  party  will  be  reimbursed 
by  the  Government  for  the  expense  so 
incurred.  Where  such  action  is  taken 
at  the  request  of  a  Federal  agency  other 
than  the  Bureau  of  Land  Management, 
that  agency  will  be  requested  to  reim¬ 
burse  such  party  for  the  expense.  Where 
an  authorization  for  sale  is  canceled,  or 
a  sale,  if  made,  is  vacated  because  the 
appraised  price  or  the  sale  price,  of  the 
land  is  found  to  be  inadequate,  and  the 
land  is  again  offered  for  sale,  the  repub¬ 
lication  will  be  made  at  the  expense  of 
the  Government,  and  the  person  awarded 
the  land  must  reimburse  and  pay  directly 
to  the  applicant  the  amount  expended 
for  the  first  publication  of  notice.  Such 
Payment  shall  be  made  in  the  manner 
Prescribed  in  and  shall  be  governed  by 
5250.12  (a). 

§250.10  The  bidding;  place  for  sale. 
fa)  The  land  will  be  offered  for  sale  at 
Public  auction,  at  not  less  than  its  ap¬ 
praised  value,  at  the  time  and  place  fixed 
in  the  public  notice.  The  land  will  be 
offered  for  sale  at  the  land  office  of  the 
^strict  in  which  the  land  is  situated,  if 
there  is  a  land  office  in  the  State.  If 
there  is  no  land  office  in  the  State,  the 


sale  may  be  held  at  a  place  within  the 
region  in  which  the  lands  are  situated, 
to  be  designated  by  the  authorized 
officer. 

(b)  Bids  may  be  made  by  the  principal 
or  his  agent,  either  personally  at  the  sale 
or  by  mail. 

(c)  Bids  sent  by  mail  will  be  consid¬ 
ered  only  if  received  at  the  place  and 
prior  to  the  hour  fixed  in  the  notice  of 
the  sale.  These  bids  must  be  accom¬ 
panied  by  certified  checks,  post  office 
money  orders,  bank  drafts,  or  cashiers’ 
checks  for  the  amounts  of  the  bids  and 
must  be  enclosed  in  sealed  envelopes 
which  must  be  marked  as  prescribed  in 
the  notice  of  sale.  The  envelopes  con¬ 
taining  the  sealed  bids  will  not  be  opened 
until  the  time  fixed  for  the  sale. 

(d)  The  manager  will  commence  the 
sale  by  reading  the  public  announcement 
thereof  and  by  opening  the  sealed  bids 
and  announcing  such  bids.  He  will  then 
receive  bids  from  the  persons  present. 

(e)  All  bidders  are  warned  against 
violation  of  the  provisions  of  18  U.  S.  C. 
1860,  prohibiting  unlawful  combination 
or  intimidation  of  bidders. 

§  250.11  Action  at  close  of  bidding — 
(a)  Declaration  of  highest  bidder. 
When  all  persons  present  shall  have 
ceased  bidding,  the  manager  will,  in  the 
usual  manner,  declare  the  bidding  closed, 
subject  to  the  preference  right  of  pur¬ 
chase  of  owners  of  contiguous  land  (see 
paragraph  (b)  of  this  section),  an¬ 
nounce  the  amount  of  the  highest  bid 
and  declare  the  offerer  thereof  (or  his 
principal)  the  highest  bidder,  provided 
that  the  latter  immediately  pays  to  the 
manager  the  amount  of  the  bid,  if  he 
has  not  already  done  so.  In  the  absence 
of  such  payment,  the  manager  will  at 
once  proceed  with  the  sale,  excluding  the 
bid  made  by  the  highest  bidder  and  start¬ 
ing  with  the  next  highest  bid  not  with¬ 
drawn.  In  the  event  the  bids  of  two  or 
more  persons  sent  by  mail  are  the  same 
in  amount  and  are  the  highest  offered, 
the  first  received,  as  shown  bjrthe  hour 
and  date  noted  on  the  envelope,  will  be 
accepted  by  the  manager.  In  no  event 
may  the  land  be  sold  or  a  purchaser  de¬ 
clared  before  the  end  of  the  30-day  pe¬ 
riod  for  the  assertion  by  contiguous  land 
owners  of  their  preference  right  of  pur¬ 
chase. 

(b)  Preference  right  of  purchase;  dec¬ 
laration  of  purchaser.  The  owners  of 
contiguous  lands  have  a  preference  right, 
for  a  period  of  30  days  after  the  highest 
bid  has  been  received,  to  purchase  the 
land  offered  for  sale  at  the  highest  bid 
price  or  at  three  times  the  appraised 
price  if  three  times  such  appraised  price 
is  less  than  the  highest  bid  price.  Such 
preference  right  may  also  be  asserted  at 
any  time  prior  to  the  commencement  of 
such  period.  Such  preference  right  is  not 
extended  to  the  owner  or  owners  of  cor¬ 
nering  lands. 

(1)  (i)  A  preference  right  to  pur¬ 
chase  must  be  supported  by  proof  of  the 
claimant’s  ownership  of  the  whole  title 
to  the  contiguous  lands  (that  is,  he  must 
show  that  he  had  the  whole  title  in  fee), 
and  must  be  accompanied  by  the  pur¬ 
chase  price  of  the  land.* 


1  Although  one  who  holds  a  valid  adjoining 
entry  may  file  an  application  for  the  sale  of 


(ii)  Failure  to  submit  to  the  land  office 
satisfactory  proof  during  the  30-day 
period  after  the  highest  bid  has  been 
received  will  cause  the  preference  right 
to  be  lost  as  to  the  particular  public  sale. 
Such  proof  must  consist  of  (a)  a  certifi¬ 
cate  of  the  local  recorder  of  deeds,  or 
(b)  an  abstract  of  title  or  a  certificate 
of  title  prepared  and  certified  by  a  title 
company  or  by  an  abstracting  company, 
showing  that  the  claimant  owns  adjoin¬ 
ing  land  in  fee  simple  at  or  after  the  date 
of  the  sale.  However,  if  the  preference- 
right  claimant  does  not  own  adjoining 
land  «t  the  close  of  the  preference-right 
period,  his  preference-right  claim  may 
be  lost. 

(iii)  After  a  case  has  been  closed,  the 
data  filed  pursuant  to  this  section  may 
be  returned. 

(2)  If  there  is  only  one  qualified  pref¬ 
erence-right  claimant,  or  if  there  are 
conflicting  qualified  preference-right 
claimants  and  there  is  an  amicable 
agreement  among  them,  the  manager 
will  declare  such  claimant  or  claimants 
the  purchasers. 

(3)  Where  there  is  a  conflict  between 
two  or  more  persons  claiming  a  prefer¬ 
ence  right  of  purchase,  they  will  be 
allowed  30  days  from  receipt  of  notice 
within  which  to  agree  among  themselves 
upon  a  division  of  the  tracts  by  subdivi¬ 
sions.  In  the  absence  of  an  agreement 
an  equitable  division  of  the  land  will  be 
made  taking  into  consideration  such  fac¬ 
tors  as  (i)  the  equalizing  of  the  number 
of  acres  which  each  claimant  will  be  per¬ 
mitted  to  purchase,  (ii)  desirable  land 
use,  based  on  topography,  land  pattern, 
location  of  water,  and  similar  factors, 
and  (iii)  legitimate  historical  use,  in¬ 
cluding  construction  and  maintenance 
of  authorized  improvements.  If  equita¬ 
ble  considerations  dictate,  all  of  the  sub¬ 
divisions  may  be  awarded  to  one  of  the 
claimants.  Where  only  one  subdivision 
is  offered  for  sale  and  it  adjoins  the  lands 
of  tvro  or  more  preference  right  claim¬ 
ants,  it  will,  in  the  absence  of  equitable 
considerations  requiring  otherwise,  be 
awarded  to  the  applicant  for  the  sale  if 
he  is  a  qualified  person  who  properly 
asserts  such  a  preference  right  within  or 
prior  to  the  30-day  preference-right 
period.  The  manager  will  make  the 
award  by  declaring  the  appropriate 
claimant  or  claimants  purchasers  of  the 
land. 

(4)  If,  by  the  end  of  the  preference- 
right  period,  no  preference  right  has 
been  asserted,  the  sale  will  be  declared 
closed  and  the  manager  may  declare  the 
highest  bidder  the  purchaser. 

§  250.12  Action  after  purchaser  is  de¬ 
clared — (a)  Payment  of  cost  of  publi¬ 
cation  by  purchaser.  If  the  applicant  for 
the  sale  is  an  unsuccessful  bidder,  the 
person  awarded  the  land  must  reimburse 
and  pay  directly  to  him  the  amount  ex¬ 
pended  for  publication  of  notice  and  file 
evidence  thereof  in  the  district  land  of¬ 
fice  within  10  days  from  the  date  he  is 
declared  the  purchaser.  If  the  evidence 
is  not  furnished,  the  manager  will  reject 
the  bid  and  will  accept  the  bid  next  in 


lands  which  are  mountainous  or  too  rough 
for  cultivation,  he  may  not  assert  a  prefer¬ 
ence  right  of  purchase  unless  he  has  acquired 
the  whole  title  to  adjoining  lands. 
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order,  subject  to  the  same  conditions. 
Where  an  equitable  apportionment  of 
the  land  is  made  between  two  or  more 
claimants,  pursuant  to  §  250.11  (b),  each 
of  the  claimants  must  bear  an  equal 
share  of  the  expense. 

(b)  (1)  Unless  he  has  previously  done 
so,  the  purchaser  must,  within  10  days 
after  he  has  been  so  declared,  file  with 
the  manager  a  statement  of  his  citizen¬ 
ship,  or  if  a  partnership,  a  statement  of 
the  citizenship  of  its  members.  If  the 
purchaser  is  an  unincorporated  associa¬ 
tion,  a  statement  must  be  filed  showing 
the  citizenship  of  each  member.  A  cor¬ 
poration  is  required  to  file  a  certified 
copy  of  its  articles  of  incorporation 
showing  that  it  is  organized  under  the 
laws  of  the  United  States,  or  of  some 
State,  Territory  or  possession  thereof, 
and  that  it  is  authorized  to  acquire  and 
hold  real  estate  in  the  State  or  Territory 
in  which  the  land  is  situated,  and  it  must 
furnish  a  statement  showing  the  per¬ 
centage  of  each  class  of  its  stock,  and 
the  percentage  of  all  of  its  stock,  which 
is  owned  or  controlled  by  or  on  behalf 
of  persons  whom  the  corporation  knows 
to  be  or  has  reason  to  believe  are  aliens, 
or  who  have  addresses  outside  of  the 
United  States,  indicating  which  classes 
of  stock  have  voting  rights.  If  more 
than  10  percent  of  the  voting  stock,  or 
of  all  of  the  stock,  is  owned  or  controlled 
by  or  on  behalf  of  such  persons,  the  cor¬ 
poration  must  give  their  names  and  ad¬ 
dresses,  the  amount  and  class  of  stock 
held  by  each,  and,  to  the  extent  known 
to  the  corporation  or  which  can  be  rea¬ 
sonably  ascertained  by  it,  the  facts  as  to 
the  citizenship  of  each  such  person. 

(2)  If  the  purchaser  declared  by  the 
manager  is  an  alien  individual,  a  part¬ 
nership  a  member  of  which  is  an  alien, 
an  unincorporated  association  any  ap¬ 
preciable  number  of  the  members  of 
which  are  aliens,  or  a  corporation,  any 
appreciable  percentage  of  the  stock  of 
which  is  held  by  aliens,  and  if  the  sale 
to  such  purchaser  has  not  previously 
been  approved  by  the  Secretary,  the 
declaration  of  the  purchaser  is  subject  to 
approval  by  the  Secretary  of  the  Interior 
and  the  manager  will  withhold  the  cash 
certificate  until  such  approval  has  been 
given.  Such  purchaser  may  submit  a 
statement  of  reasons  why  the  declara¬ 
tion  should  be  approved  despite  the  ques¬ 
tion  of  citizenship. 

(c)  When  there  has  been  full  compli¬ 
ance  with  the  regulations  in  this  part, 
the  manager  will  issue  a  cash  certificate 
to  the  purchaser. 

§  250.13  Appeals.  An  appeal  pur¬ 
suant  to  the  Rules  of  Practice  (Part  221 
of  this  chapter)  may  be  taken  from  any 
decision  of  the  manager  to  the  Direc¬ 
tor,  and,  from  the  decision  of  the  Direc¬ 
tor  to  the  Secretary. 


Part  251 — Airports  and  Aviation  Fields 

LEASING  OF  PUBLIC  LANDS  FOR  AIRPORTS  AND 
AVIATION  FIELDS  AND  WITHDRAWALS  OF  SUCH 
LANDS  FOR  AIRPORT  PURPOSES 

Sec. 
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251.3  Prior  valid  rights. 
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Sec.  _ 

251.5  Report  by  Administrator,  Civil  Aero¬ 
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of  lease. 

251.6  Lessee  to  make  report  within  6 

months  on  airport  equipment. 

251.7  Inspection  of  airport  by  Civil  Aero¬ 
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thereon. 

251.8  Reasons  for  which  lease  may  be  can¬ 
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partments  and  agencies;  control 
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251.12  Regulations  governing  use  of  the 

airport. 

251.13  Establishment  of  beacon  lights,  etc.; 

withdrawals  therefor  by  the  Bu¬ 
reau  of  Land  Management. 
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for  lease;  airport  withdrawals 
which  may  be  made  by  the  Bureau 
of  Land  Management. 

251.15  Withdrawals  for  airport  terminals  to 

be  made  by  public  land  order. 

251.16  Appeals. 

USE  FOR  AIRPORT  PURPOSES  BY  PUBLIC  AGENCIES 
UNDER  FEDERAL  AIRPORT  ACT  OF  MAY  13,  1946, 
OF  LANDS  UNDER  THE  JURISDICTION  OF  THE 
DEPARTMENT  OF  THE  INTERIOR 

251.17  Statutory  authority. 

251.18  Definitions. 

251.19  Request  by  Administrator  for  trans¬ 

fer  of  property  interest. 

251.20  Action  on  request. 

251.21  Publication  and  posting  required 

where  fee  title  to  public  lands  is  to 
be  transferred. 

251.22  Special  provisions  in  the  instrument 

of  transfer. 

Authority:  §§  251.1  to  251.22  issued  under 
R.  S.  2478,  sec.  1,  45  Stat.  728,  as  amended; 
43  U.  S.  C.  1201,  49  U.  S.  C.  2X1. 

LEASING  OF  PUBLIC  LANDS  FOR  AIRPORTS  AND 
AVIATION  FIELDS  AND  WITHDRAWALS  OF 
SUCH  LANDS  FOR  AIRPORT  PURPOSES 

§  251.1  Statutory  authority.  The  act 
of  May  24,  1928  (45  Stat.  728;  49  U.  S.  C. 
211-214),  as  amended  by  the  act  of 
August  16, 1941  (55  Stat.  621),  authorizes 
the  Secretary  of  the  Interior  in  his  dis¬ 
cretion  and  under  such  regulations  as  he 
may  prescribe,  to  lease  for  use  as  a  public 
airport,  any  contiguous,  unreserved  and 
unappropriated  public  lands,  not  to  ex¬ 
ceed  2,560  acres  in  area.  It  also  author¬ 
izes  him  to  grant  permission  for  the 
establishment  of  beacon  lights  and  other 
air  navigation  facilities,  except  terminal 
airports,  upon  unreserved  and  unappro¬ 
priated  public  lands  and  to  withdraw 
such  lands  for  such  purposes. 

§  251.2  Lands  whi<?h  may  he  leased. 
Any  contiguous  unreserved  and  unappro¬ 
priated  public  lands,  surveyed  or  unsur¬ 
veyed,  not  exceeding  2,560  acres  in  area, 
may  be  leased  under  the  provisions  of  the 
act  of  May  24,  1928. 

§  251.3  Prior  valid  rights.  All  leases 
will  be  subject  to  valid  existing  rights 
initiated  prior  to  the  date  the  application 
for  lease  is  filed. 

§  251.4  Applications  for  lease.1  Appli¬ 
cations  shall  be  filed  in  the  proper  land 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 


office  in  the  State  or  Territory,  or  for 
lands  in  a  State  in  which  there  is  no 
land  office,  shall  be  filed  with  the  Bureau 
of  Land  Management,  Washington  25, 
D.  C.,  except  the  applications  for  lands 
in  North  or  South  Dakota  shall  be  filed 
in  the  land  office  at  Billings,  Montana; 
applications  for  lands  in  Nebraska  or 
Kansas  shall  be  filed  in  the  land  office 
at  Cheyenne,  Wyoming;  and  for  lands  in 
Oklahoma  in  the  land  office  at  Santa  Fe, 
New  Mexico.  Applications  will  be  limited 
to  citizens  of  the  United  States,  or  asso¬ 
ciations  of  such  citizens,  to  corporations 
organized  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory 
thereof,  and  municipalities.  No  specific 
form  of  application  is  required,  and  no 
blanks  will  be  furnished,  but  the  appli¬ 
cation  which  must  be  signed  by  the 
applicant,  but  need  not  be  under  oath, 
should  include  in  substance  the  following 
points : 

(a)  Applicant’s  name  and  post-office 
address. 

(b)  If  a  corporation,  a  certified  copy 
of  the  articles  of  incorporation. 

(c)  If  a  city  or  town,  evidence  of  au¬ 
thority  of  the  mayor  or  other  officer 
who  may  be  authorized  to  execute  such 
lease. 

(d)  Description  of  the  land  for  which 
the  lease  is  desired  by  legal  subdivisions, 
if  surveyed,  and  by  metes  and  bounds, 
if  unsurveyed. 

§  251.5  Report  by  Administrator,  Civil 
Aeronautics  Administration;  execution 
of  lease.  Upon  receipt  of  the  application 
one  copy  will  be  referred  to  the  Adminis¬ 
trator,  Civil  Aeronautics  Administration, 
for  consideration  as  to  what  fuel  facili¬ 
ties,  lights,  and  other  furnishings  are 
necessary  to  meet  the  rating  set  by  that 
department.  After  the  Administrator, 
Civil  Aeronautics  Administration,  has 
reported,  a  lease  on  Form  4-455  will  be 
prepared  and  sent  to  the  applicant  for 
execution. 

§  251.6  Lessee  to  make  report  within 
6  months  on  airport  equipment.  The 
lessee  shall,  within  6  months  from  the 
date  of  the  lease,  equip  the  airport  as 
required  by  the  Administrator,  Civil 
Aeronautics  Administration,  and  file  a 
report  thereof  in  the  land  office. 

§  251.7  Inspection  of  airport  by  Civil 
Aeronautics  Administration  and  report 
thereon.  At  any  time  during  the  term  of 
the  lease  the  Administrator,  Civil  Aero¬ 
nautics  Administration,  may  have  an 
inspection  made  of  the  airport,  and  if 
it  does  not  comply  with  the  ratings  set 
by  the  Civil  Aeronautics  Administration 
that  fact,  with  a  statement  as  to  wherein 
it  fails,  will  be  referred  to  the  Bureau 
of  Land  Management  for  appropriate 
action. 

§  251.8  Reasons  for  which  lease  mey 
be  canceled.  The  authorized  officer  may, 
in  his  discretion,  cancel  a  lease  issued 
under  the  act  of  May  24,  1928,  for  any  of 
the  following  reasons:  If  the  lessee  fails 
to  use  the  leased  premises  or  any  part 
thereof,  or  uses  it  or  any  part  thereof  for 
a  purpose  foreign  to  the  proper  use,  or 
shall  fail  to  pay  the  annual  rental  or  any 
part  thereof,  or  shall  fail  to  maintain  the 
premises  according  to  the  ratings  set  by 
the  Civil  Aeronautics  Administration,  or 
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shall  fail  to  comply  with  the  regulations 
in  this  part  or  the  terms  of  the  lease. 

§  251.9  Period  of  lease;  renewal 
thereof.  Leases  under  the  act  of  May 
24,  1928,  shall  be  for  a  period  not  to 
exceed  20  years  and  may  be  renewed 
for  like  period. 

§  251.10  Annual  rental.  Every  lessee 
under  the  act  of  May  24,  1928  (45  Stat. 
728;  49  U.  S.  C.  211-214),  as  amended 
August  16,  1941  (55  Stat.  621),  shall 
pay  to  the  lessor  an  annual  rental  of 
not  less  than  $10  for  an  area  not  ex¬ 
ceeding  640  acres,  and  not  less  than  $5 
for  each  additional  640  acres  or  fraction 
thereof.  The  rental  terms  of  each  lease 
shall  be  subject  to  reconsideration  and 
revision  at  3 -year  intervals.  The  lessee 
shall  be  required  to  submit  a  report  to 
the  Bureau  of  Land  Management,  show¬ 
ing  the  facts  as  to  the  gross  receipts 
within  90  days  after  each  anniversary 
date  of  the  lease.  In  the  event  the  aver¬ 
age  annual  gross  receipts  reported  during 
any  such  interval  from  operations  on  the 
leased  land,  from  all  sources,  exceed 
$5,000,  the  rentals  for  the  succeeding 
interval  or  intervals  may  be  increased  to 
such  reasonable  amount  as  may  be  fixed 
by  the  authorized  officer,  but  not  ex¬ 
ceeding  1  percent  of  such  average.  Due 
consideration  will  be  given  in  fixing  the 
rentals  to  all  pertinent  facts  and  circum¬ 
stances,  including  other  holdings  of  the 
lessee,  if  any,  in  connection  with  which 
the  receipts  are  obtained.  The  first  an¬ 
nual  rental  payment  shall  be  made  when 
the  application  is  filed  in  the  land  office. 
All  subsequent  payments  shall  be  paid  in 
advance  on  or  before  the  anniversary 
date  of  the  lease. 

§251.11  Use  of  airport  by  Govern¬ 
ment  departments  and  agencies;  control 
tor  military  purposes.  The  lessee  shall 
agree  that  all  departments  and  agencies 
of  the  United  States  operating  aircraft 
shall  have  free  and  unrestricted  use  of  the 
airport  and  with  the  approval  of  the  Bu¬ 
reau  of  Land  Management,  any  depart¬ 
ments  or  agencies  shall  have  the  right 
to  erect  and  install  therein  such  struc¬ 
tures  and  improvements  as  are  deemed 
advisable.  Whenever  the  President  may 
deem  it  necessary  for  military  purposes, 
the  Secretary  of  the  Army  may  assume 
full  control  of  the  airports. 

§  251.12  Regulations  governing  use  of 
the  airport.  The  lessee  will  submit  to  the 
Administrator,  Civil  Aeronautics  Admin¬ 
istration,  for  his  approval,  regulations  to 
govern  the  use  of  the  airport. 

§251.13  Establishment  of  beacon 
tights,  etc.;  withdrawals  therefor  by  the 
Bureau  of  Land  Management.  Govern¬ 
ment  departments  and  agencies  operat¬ 
ing  aircraft  may  be  granted  permission 
to  establish  beacon  lights  and  other 
navigation  facilities,  except  terminal 
airports,  on  tracts  of  unreserved  and 
unappropriated  public  lands  of  the 
United  States  of  appropriate  size,  on  ap¬ 
plication  therefor,  under  the  rules  and 
regulations  prescribed  by  §§  251.1  to 
251.12,  except  no  rental  will  be  charged. 
They  will  be  withdrawn  by  the  Bureau 
of  Land  Management,  for  that  purpose 
°n  a  sufficient  showing  of  the  necessity 
of  a  withdrawal  for  such  purpose.  How- 
over,  to  insure  uniformity  and  central¬ 


ized  control  over  such  facilities,  all  such 
applications  will  be  referred  to  the  Ad¬ 
ministrator,  Civil  Aeronautics  Adminis¬ 
tration  for  consideration  and  comment. 

§  251.14  Segregation  of  land  by  ap¬ 
plication  for  lease;  airport  withdrawals 
tchich  may  be  made  by  the  Bureau  of 
Land  Management.  While  an  applica¬ 
tion  for  a  lease  of  not  exceeding  2,560 
acres  of  public  lands  for  a  public  aviation 
field  under  sections  1,  2,  and  3  of  the 
act  of  May  24,  1928  (45  Stat.  728,  729; 
49  U.  S.  C.  211-213),  will  operate  as  a 
segregation  of  the  lands  described 
therein  from  the  time  such  application 
is  filed  in  the  proper  land  office,  no  au¬ 
thority  is  given  the  Bureau  to  withdraw 
public  lands  for  terminal  airports.  The 
Bureau  may,  however,  withdraw  such 
lands  for  beacon  lights  or  other  air  navi¬ 
gation  purposes,  including  emergency  or 
intermediate  landing  fields  between  ter¬ 
minal  airports.  Such  withdrawals  may 
be  made  on  his  own  motion  or  at  the 
instance  of  the  Civil  Aeronautics  Admin¬ 
istration  or  other  Federal  agencies,  or 
lessees  of  terminal  airports,  or  the  appli¬ 
cants  for  such  leases. 

§  251.15  Withdrawals  for  airport  ter¬ 
minals  to  be  made  by  public  land  order. 
Prior  to  the  approval  of  the  act  of  May 
24,  1928,  public  lands  were  subject  to 
withdrawal  by  the  President  for  public 
purposes,  and  the  authority  of  the  Pres¬ 
ident  to  make  such  withdrawals  is  in  no 
manner  restricted  by  the  act  of  May  24, 
1928.  Where,  therefore,  unappropriated 
public  lands  are  desired  by  the  Civil  Aero¬ 
nautics  Administration  or  other  Federal 
agencies  for  airport  terminals,  requests 
for  their  withdrawal  by  a  public  land 
order  may  be  submitted  to  the  appropri¬ 
ate  Land  Office  of  the  Bureau  of  Land 
Management,  for  consideration.  All  re¬ 
quests  for  withdrawal  should  specifically 
state  whether  the  area  is  desired  for  bea¬ 
con  lights,  emergency  or  intermediate 
landing  fields,  or  terminal  airports. 

§  251.16  Appeals.  Any  party  ag¬ 
grieved  by  any  action  taken  under  this 
part  may  appeal  to  the  Secretary  of  the 
Interior  pursuant  to  Part  221  of  this 
chapter. 

USE  FOR  AIRPORT  PURPOSES  BY  PUBLIC  AGEN¬ 
CIES  UNDER  FEDERAL  AIRPORT  ACT  OF  MAY 

13,  1946,  OF  LANDS  UNDER  JURISDICTION 

OF  THE  DEPARTMENT  OF  THE  INTERIOR 

§  251.17  Statutory  authority,  (a)  Sec¬ 
tion  16  of  the  Federal  Airport  Act  of  May 
13,  1946  1  (60  Stat.  179;  49  U.  S.  C.  1115) 
provides  that  whenever  the  Administra¬ 
tor  of  Civil  Aeronautics  determines  that 
the  use  of  any  lands  owned  or  controlled 
by  the  United  States  is  reasonably  neces¬ 
sary  for  carrying  out  a  project  under  the 
act,  or  for  the  operation  of  any  public  air¬ 
port,  he  shall  file  with  the  head  of  the  De¬ 
partment  or  agency  having  control  of 
such  lands  a  request  that  such  property 
interest  therein  as  he  may  deem  neces¬ 
sary  be  conveyed  to  the  public  agency 
sponsoring  the  project  in  question  or 
owning  or  controlling  the  airport. 

(b)  Upon  receipt  of  the  request  from 
the  Administrator  of  Civil  Aeronautics, 


1  The  regulations  of  the  Civil  Aeronautics 
Administration  under  this  act  are  found  In 
14  CFR,  Part  555. 


the  head  of  the  Department  or  agency 
having  control  of  the  lands  in  question  is 
directed  to  determine  whether  the  re¬ 
quested  conveyance  is  inconsistent  with 
the  needs  of  the  Department  or  agency 
and  to  notify  the  Administrator  of  his 
determination  within  a  period  of  four 
months  after  receipt  of  the  Adminis¬ 
trator’s  request.  Upon  the  determina¬ 
tion  of  the  head  of  the  Department  or 
agency  that  it  is  not  so  inconsistent,  he 
is  authorized  and  directed,  with  the  ap¬ 
proval  of  the  President  and  the  Attorney 
General  of  the  United  States,  and  with¬ 
out  any  expense  to  the  United  States,  to 
perform  any  acts  and  to  execute  any 
instruments  necessary  to  make  the  con¬ 
veyance  requested. 

§  251.18  Definitions.  As  used  in  the 
regulations  in  this  part,  unless  the  con¬ 
text  requires  otherwise,  the  following 
terms  shall  have  the  meaning  indicated; 

(a)  “The  act”  means  the  Federal  Air¬ 
port  Act  of  May  13,  1946  (60  Stat.  179; 
49  U.  S.  C.  1101). 

(b)  "Secretary”  mean?  the  Secretary 
of  the  Interior  or  his  duly  authorized 
representative. 

(c)  “Director”  means  the  Director  of 
the  Bureau  of  Land  Management  or  his 
duly  authorized  representative. 

(d)  “Administrator”  means  the  Ad¬ 
ministrator  of  Civil  Aeronautics  or  his 
duly  authorized  representative. 

(e)  “Applicant”  means  any  public 
agency  as  defined  in  14  CFR  555.4,  which, 
either  individually  or  jointly  with  one 
or  more  other  such  public  agencies,  sub¬ 
mits  to  the  Administrator,  an  applica¬ 
tion  requesting  that  public  lands  or  in¬ 
terests  therein,  be  transferred  to  such 
applicant  under  the  Federal  Airport  Act. 

(f)  “Property  interest”  means  the 
title  to  or  any  other  interest  in  land  or 
any  easement  through  or  other  interest 
in  air  space. 

(g)  “Instrument  of  transfer”  in¬ 

cludes  a  patent,  deed,  lease  or  other 
instrument  transferring  a  property 
interest  ( 

§  251.19  Request  by  Administrator  for 
transfer  of  property  interest.  Each  re¬ 
quest  by  the  Administrator  in  behalf  of 
the  applicant  for  the  transfer  of  a  prop¬ 
erty  interest  in  'public  lands  or  other 
federally  owned  lands  under  the  juris¬ 
diction  of  the  Department  of  the  Inte¬ 
rior  should  be  addressed  to  the  Bureau 
of  Land  Management,  should  be  in 
duplicate,  and  should  contain  the  follow¬ 
ing: 

(a)  A  copy  of  the  application  filed  by 
the  requesting  public  agency  with  the 
Administrator. 

(b)  A  description  of  the  land,  if  sur¬ 
veyed,  by  legal  subdivisions,  specifying 
section,  township,  and  range.  Unsur¬ 
veyed  land  should  be  described  by  metes 
and  bounds  with  a  tie  to  a  corner  of  the 
public-land  surveys  if  within  two  miles; 
otherwise  a  tie  should  be  made  to  some 
prominent  topographic  feature  and  the 
approximate  latitude  and  longitude 
should  be  given  when  practicable.  * 

§  251.20  Action  on  the  request,  (a) 
The  Secretary  will  determine  whether 
the  requested  transfer  is  inconsistent 
with  the  needs  of  the  Department  or  any 
agency  thereof,  and  if  it  is  not,  the  cov* 
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enants,  terms  and  conditions,  if  any, 
under  which  such  transfer  should  be 
made.  Any  such  conveyance  will  be 
made  subject  to  valid  existing  rights  of 
record,  and  to  those  disclosed  as  a  result 
of  posting,  publication,  or  otherwise. 

(b)  Ordinarily  where  the  lands  in¬ 
volved  are  situated  within  a  national  park 
or  monument  or  within  an  Indian  reser¬ 
vation  the  transfer  will  not  be  authorized. 

§  251.21  Publication  and  posting  re¬ 
quired  where  fee  title  to  public  lands  is 
to  be  transferred.  Before  a  transfer  of 
fee  title  to  public  lands  is  made,  the  Bu¬ 
reau  of  Land  Management  will  require 
the  applicant  to  publish,  at  its  own  ex¬ 
pense,  in  a  newspaper  of  general  circu¬ 
lation  in  the  county  in  which  the  land 
-is  situated,  a  notice  stating  that  a  re¬ 
quest  has  been  made  by  the  Administra¬ 
tor  on  behalf  of  the  applicant  (giving  its 
name  and  address)  to  acquire  title  to 
public  lands  (describing  them)  under  the 
act,  for  the  purpose  of  carrying  out  a 
project  under  the  act,  or  for  the  opera¬ 
tion  of  a  public  airport,  as  the  case  may 
be,  and  that  the  purpose  of  the  notice 
is  to  give  persons  claiming  an  interest 
in  the  land  or  having  bona  fide  objections 
to  the  proposed  transfer  an  opportunity 
to  file  within  30  days  after  the  date  of  the 
first  publication,  a  protest,  together  with 
evidence  that  the  protest  has  been  served 
on  the  applicant.  If  the  notice  is  pub¬ 
lished  in  a  daily  paper,  the  notice  should 
be  published  for  four  consecutive  weeks 
in  the  Wednesday  issue,  if  a  weekly,  in 
four  consecutive  issues,  and  if  a  semi¬ 
weekly  or  tri-weekly,  in  any  of  the  issues 
on  the  same  day  each  week  for  four  con¬ 
secutive  weeks.  The  notice  will  also  be 
posted  during  the  entire  period  of  publi¬ 
cation  in  the  land  office.  Bureau  of  Land 
Management,  for  the  district  in  which 
the  lands  are  situated,  or  if  there  is  no 
land  office  for  the  State,  in  the  office  of 
the  Director,  Washington  25,  D.  C.  No 
transfer  will  be  made  until  proof  of  pub¬ 
lication  and  posting  of  the  notice  has 
been  filed. 

§  251.22  Special  provisions  in  the  in¬ 
strument  of  transfer.  Each  instrument 
of  transfer  made  hereunder  of  fee  title 
or  a  lesser  estate  in  the  lands  shall  con¬ 
tain: 

The  covenants,  terms  and  conditions 
requested  by  the  Administrator,  as  well 
as  those  required  for  the  protection 
of  the  Department  of  the  Interior  or  any 
agency  thereof. 


Part  252 — Private  Cash  and  Preemption 
Entries;  Price  of  Public  Lands  1 

Sec. 

252.1  Private  cash  entries  not  permitted,  ex¬ 

cept  in  Missouri. 

252.2  Minimum  and  double  minimum  price 

of  the  public  lands. 


1  Section  4  of  the  act  of  March  3,  1891 
(26  Stat.  1097)  repealed  the  laws  allowing 
preemptions  of  the  public  lands  but  provided 
for  the  perfecting  of  all  bona  fide  claims 
theretofore  lawfully  initiated. 

Section  10  of  the  said  act  of  March  3,  1891 
(26  Stat.  1099;  25  U.  S.  C.  426)  permitted 
further  preemptions  to  be  made  on  certain 
Indian  lands.  However,  on  June  1, 1938,  there 
was  little  or  no  such  land  remaining  subject 
to  preemption,  due  either  to  the  disposal  of 


§  252.1  Private  cash  entries  not  per - 
mitted,  except  in  Missouri.  The  first  sec* 
tion  of  the  act  of  March  2,  1889  (25  Stat. 
854;  43  U.  S.  C.  700),  provides  that  from 
and  after  its  passage  “no  public  lands  of 
the  United  States,  except  those  in  the 
State  of  Missouri,  shall  be  subject  to 
private  entry."  This  relates  to  the  pri¬ 
vate  sale  or  entry  of  “offered"  lands 
under  sections  2354  and  2357,  Revised 
Statutes  (43  U.  S.  C.  673.  678).  No  sale 
at  private  entry  will  be  admissible  under 
said  first  section,  except  in  Missouri,  in 
which  State  all  public  lands  are  subject  to 
private  sale  by  section  2  of  the  act  of 
Congress  approved  May  18, 1898  (30  Stat. 
418;  43  U.  S.  C.  675),  but  in  making  pur¬ 
chase  under  that  act  the  purchaser  is 
required  to  show  the  absence  of  any 
prior  adverse  settlement  right. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

§  252.2  Minimum  and  double  mini¬ 
mum  price  of  the  public  lands,  (a)  Ex¬ 
cept  as  specifically  provided  by  law  (See 
R.  S.  2455,  as  amended;  43  U.  S.  C.  1171); 
no  land  shall  be  sold,  either  at  public 
or  private  sale,  for  less  than  $1.25  per 
acre,  which  is  therefore  called  the  “mini¬ 
mum  price,”  and  lands  held  for  sale  at 
that  price  are  called  “minimum  lands." 
(R.  S.  2357) 

(b)  The  double  minimum  price  estab¬ 
lished  by  law  is  $2.50  per  acre,  and  lands 
held  for  sale  at  that  price  are  called 
“double  minimum  lands.” 

(c)  Alternate  reserved  sections  within 
the  limits  of  railroad  grants  are  double 
minimum  in  price  (R.  S.  2357;  43  U.  S.  C. 
678),  except  such  as  were  put  in  market 
at  the  enhanced  price  prior  to  January 
1,  1861,  and  were  subject  to  entry  June 
15,  1880,  all  of  which  were  reduced  in 
price  to  $1.25  per  acre  by  the  third  section 
of  the  act  of  Congress  of  June  15,  1880 
(21  Stat.  238;  43  U.  S.  C.  679),  and  ex¬ 
cept  those  opposite  those  portions  of  rail¬ 
roads  not  completed  on  March  2,  1889, 
which  were  reduced  in  price  by  section 
4  of  the  act  of  that  date  (25  Stat.  854; 
43  U.  S.  C.  681) ,  or  where  a  different  price 
is  provided  for  in  statutes  for  the  disposal 
of  lands  under  special  conditions. 

(R.  S.  2478;  43  U.  S.  C.  1201) 


Part  253 — Cemetery  Sites 

See. 

253.1  Statutory  authority. 

253.2  General  limitations  and  conditions. 

253.3  Applications. 

253.4  Purchase  price,  publication,  and  pro¬ 

tests. 

Authority:  §5  253.1  to  253.4  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201.  Interpret  or 
apply  34  Stat.  1052;  43  U.  S.  C.  682. 

§  253.1  Statutory  authority.  The  act 
of  March  1,  1907  (34  Stat.  1052;  43  U.  S. 
C.  682),  authorizes  the  Secretary  of  the 
Interior  to  sell  and  convey  lands  for 
cemetery  purposes  to  religious  or  frater¬ 
nal  associations  or  private  corporations, 
empowered  by  the  laws  under  which 
they  are  organized  or  incorporated  to 
hold  lands  for  such  purposes. 


the  land  or  to  Its  withdrawal  from  entry  and 
disposal.  For  this  reason,  the  regulations 
governing  preemption  entries  have  not  been 
codified. 


§  253.2  General  limitations  and  con¬ 
ditions.  (a)  No  association  or  corpora¬ 
tion  can  secure  title  to  more  than  80 
acres  of  public  lands  under  the  act. 

(b)  Only  unreserved  and  unappro¬ 
priated  nonmineral  public  lands  are 
available  for  selection.  Applicants  will 
not  be  granted  title  to  public  lands  sub¬ 
ject  to  section  7  of  the  act  of  June  28 
1934  (48  Stat.  1272,  43  U.  S.  C.  315f), 
as  amended,  unless  and  until  the  lands 
are  classified  as  suitable  for  cemetery 
purposes  and  not  needed  for  any  other 
public  purpose  or  higher  use. 

(c)  Patents  will  issue  only  for  sur¬ 
veyed  land  and  only  in  the  name  of  the 
association  or  corporation. 

(d)  All  patents  will  contain  a  clause 
providing  that  if  the  land  or  any  part 
of  it  should  be  sold  or  cease  to  be  used 
for  cemetery  purposes,  title  shall  revert 
to  the  United  States. 

§  253.3  Applications,  (a)  Applicants 
under  the  act  must  submit,  in  duplicate, 
an  application  to  the  appropriate  office 
of  the  Bureau  of  Land  Management. 
No  specific  form  is  required  but  the  ap¬ 
plication  must  show  (1)  the  name  and 
address  of  the  association  or  corpora¬ 
tion.  (2)  legal  description  of  the  lands 
desired  or  if  unsurveyed,  sufficient  in¬ 
formation  to  identify  •  the  location, 
boundaries,  and  the  area  of  the  tract 
which  must  be  as  nearly  rectangular  as 
possible,  (3)  the  authority  that  empow¬ 
ered  the  association  or  corporation  to 
hold  lands  for  cemetery  purposes  in  the 
State  or  Territory  in  which  the  land  is 
located,  (4)  the  official  character  and 
express  authority  of  the  officer  or  officers 
applying  on  behalf  of  the  association  or 
corporation,  and  (5)  that  the  lands  are 
not  adversely  occupied  or  used, 

(b)  Each  application  must  be  accom¬ 
panied  by  a  filing  fee  of  $10. 

§  253.4  Purchase  price,  publication, 
arid  protests,  (a)  Purchase  price  will  be 
fixed  by  appraisal  of  the  fair  market 
value  of  the  lands  but  at  not  less  than 
$1.25  per  acre  and  must  be  paid  before 
patent  will  issue. 

( b)  Applicants  will  be  required  to  pub¬ 
lish  once  a  week  for  five  consecutive 
weeks  in  accordance  with  §  106.18  of 
this  chapter,  at  their  expense,  in  a  des¬ 
ignated  newspaper  and  in  a  designated 
form,  a  notice  allowing  all  persons 
claiming  the  land  adversely  to  file  in 
the  appropriate  office  their  objections  to 
the  issuance  of  patent.  A  protestant 
must  serve  on  the  applicant  a  copy  of 
the  objections  and  furnish  evidence  of 
such  service. 

(c)  Applicants  must  file  a  statement 
of  the  publisher,  accompanied  by  a  copy 
of  the  notice  published,  showing  that 
publication  has  been  had  for  the  re¬ 
quired  time. 


Part  254 — Sale,  Grant,  or  Lease  of  Pub¬ 
lic  Lands  for  Recreation  and  Public 
Purposes 
Sec. 

254.1  Statutory  authority. 

254.2  Who  may  apply. 

254.3  Lands  subject  to  disposition. 

254.4  Purposes  for  which  lands  may  be 

acquired. 

254.5  General  limitations  and  conditions 

on  dispositions. 
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Sec. 

254.6  Classifications. 

254.7  Applications. 

254.8  Purchase  price  and  lease  rentals. 

254.9  Lease  provisions. 

254.10  Publications;  protests;  patents; 

transfers. 

254.11  Applications  for  transfer,  change  of 

use,  and  for  renewal  of  leases. 
254-12  Lands  patented  under  prior  acts; 

applications  for  transfer  and 
change  of  use. 

254.13  Cooperation  with  the  National  Park 

Service. 

254.14  Minerals;  timber. 

254.15  Appeals. 

Authority:  §§  254.1  to  254.15  issued  under 
44  Stat.  741,  68  Stat.  173;  43  U.  S.  C.  869. 

§  254.1  Statutory  authority.  The 
act  of  June  14,  1926  (44  Stat.  741),  as 
amended  by  the  act  of  June  4,  1954  (68 
Stat.  173;  43  U.  S.  C.  869),  authorizes 
the  Secretary  of  the  Interior,  under 
specified  conditions,  to  lease  or  sell  lands 
for  recreational  and  public  purposes. 
This  legislation  is  referred  to  as  “the 
act”  in  these  regulations  in  this  part. 

§  254.2  Who  may  apply.  The  follow¬ 
ing  are  qualified  to  make  applications 
under  the  act:  States  and  the  Territory 
of  Alaska;  Federal,  State,  and  Territory 
of  Alaska  instrumentalities,  and  political 
subdivisions,  including  counties  and 
municipalities;  and  nonprofit  associa¬ 
tions  and  nonprofit  corporations. 

§  254.3  Lands  subject  to  disposition. 
The  act  is  applicable  to  any  public 
domain  lands  except  (a)  lands  with¬ 
drawn  or  reserved  for  national  forests, 
national  parks  and  monuments,  and 
national  wildlife  refuges;  (b>  Oregon  and 
California  revested  railroad  grant  lands 
and  Coos  Bay  reconveyed  wagon-road 
grant  lands;  and  (c)  Indian  lands  and 
lands  set  aside  or  held  for  use  by  or  the 
benefit  of  Indians. 

§  254.4  Purposes  for  which  lands  may 
be  acquired,  (a)  Qualified  applicants  are 
permitted  by  the  act  to  acquire  available 
lands  for  use  for  any  public  purposes  for 
which  they  are  authorized  by  their  cre¬ 
ating  authority  to  hold  lands.  Non¬ 
profit  associations  and  nonprofit  cor¬ 
porations  are  permitted,  in  addition,  to 
acquire  lands  for  use  for  any  recreational 
purpose  consistent  with  their  creating 
authority. 

(b)  No  applicant  can  secure  lands  un¬ 
der  the  act,  however,  for  any  use  au¬ 
thorized  under  any  other  public  land  law. 
This  restriction  does  not  apply  to  the 
use  of  lands  for  residence,  business, 
recreation,  and  community-site  purposes 
authorized  by  the  act  of  June  1,  1938 
'52  Stat.  609;  43  U.  S.  C.,  682a,  Part  257 
of  this  chapter)  as  amended. 

§254.5  General  limitations  and  con¬ 
ditions  on  dispositions,  (a)  Applicants 
will  not  be  granted  title  to  or  use  of  land 
under  the  act  unless  and  until  (1)  the 
land  is  first  classified  as  suitable  for  the 
Purpose  sought  and  not  needed  for  any 
other  public  purpose  or  is  not  more  val¬ 
uable  and  suitable  for  some  other  use, 
including  the  development  of  power; 
and,  (2)  if  the  land  is  under  the  juris¬ 
diction  of  any  agency  or  instrumentality 
outside  the  Department  of  the  Interior, 
that  agency  or  instrumentality  consents 
to  the  proposed  disposition. 


(b)  Applicants  will  not  be  granted 
title  to  or  use  of  land  under  the  act  ex¬ 
cept  for  an  established  or  definitely  pro¬ 
posed  project.  A  definitely  proposed 
project  is  a  project  which  has  been  au¬ 
thorized  by  competent  authority  irre¬ 
spective  of  whether  or  not  it  has  been 
financed  and  otherwise  fully  imple¬ 
mented,  providing  that  there  exists  the 
probability  that  it  will  be  fully  imple¬ 
mented  within  a  reasonable  time. 

(c)  No  applicant  can  receive  under  the 
act  patent  for  more  than  643  acres  in 
any  one  calendar  year. 

(d)  No  patent  will  be  issued  under  the 
act  unless  and  until  the  land  is  officially 
surveyed. 

(e)  All  leases  and  patents  issued  un¬ 
der  the  act  will  reserve  to  the  United 
States  all  minerals,  together  with  the 
right  to  mine  and  remove  the  same  under 
applicable  laws  and  regulations  to  be 
established  by  the  Secretary  of  the 
Interior. 

(f)  Municipal  corporations  cannot  se¬ 
cure  land  under  this  act  if  it  is  not 
within  convenient  access  to  the  munici¬ 
pality  and  within  the  same  State  or 
Territory  as  the  municipality.  Other 
qualified  applicants  cannot  secure  land 
outside  of  their  political  boundaries  or 
other  area  of  jurisdiction. 

§  254.6  Classifications,  (a)  Lands  in 
Alaska  classified  under  the  act  and  lands 
in  the  States  classified  pursuant  to  the 
act  under  section  7  of  the  act  of  June 
28,  1934  (48  Stat.  1272,  43  U.  S.  C.  315f), 
as  amended,  will  be  segregated  from  all 
appropriations,  including  locations  un¬ 
der  the  mining  laws,  except  as  provided 
in  th2  order  of  classification  or  in  any 
modification  or  revision  thereof. 

(b)  Classifications  made  pursuant  to 
the  act  on  the  motion  of  the  Government 
for  which  no  application  is  filed  within 
18  months  after  issuance  will  be  vacated 
and  the  land  restored  to  its  former 
status. 

§  254.7  Applications,  (a)  Applicants 
under  the  act  must  submit,  in  triplicate, 
to  the  appropriate  office  of  the  Bureau 
of  Land  Management  an  application  on 
Form  4-1267,  executed  in  accordance 
with  the  instructions  on  the  form.  Each 
application  must  be  accompanied  by  (1) 
three  copies  of  a  statement  describing 
the  proposed  use  of  the  lands,  showing 
that  the  application  involves  an  estab¬ 
lished  or  definitely  proposed  project,  and 
giving  as  much  detail  concerning  the 
plan  of  development  and  improvement 
of  the  project  as  is  necessary  to  describe 
the  project  and  its  purpose  adequately 
and  the  proposed  disposition  of  any  rev¬ 
enues  to  be  realized  from  it  and  (2)  a 
filing  fee  of  $10. 

(b)  The  acreage  applied  for  in  any 
one  application  for  patent  cannot  exceed 
640  acres  and  no  more  than  640  acres 
will  be  conveyed  to  any  one  grantee  in 
any  one  calendar  year. 

§  254.8  Purchase  price  and  lease 
rentals,  (a)  Conveyances  under  the  act 
for  historic  monument  purposes  will  be 
made  without  any  monetary  considera¬ 
tion. 

(b)  Sales  to  nonprofit  associations  or 
nonprofit  corporations  for  other  than 
historic  monument  purposes  will  be 


made  at  prices  fixed  through  appraisal 
of  the  fair  market  value  of  the  land, 
taking  into  consideration  the  purposes 
for  which  the  lands  will  be  used. 

(c)  All  other  sales  will  be  made  at 
prices  fixed  through  (1)  appraisal  of  the 
fair  market  value  of  the  lands  or  other¬ 
wise,  taking  into  consideration  the  pur¬ 
pose  for  which  the  land  will  be  used  or 
(2)  any  method  which  considers  the 
purpose  for  which  the  land  will  be  used. 

(d)  Annual  rentals  under  leases  will 
be  fair  and  reasonable  and  will  be  based 
on  the  value  of  the  lands  as  determined 
by  the  requirements  of  paragraphs  (b), 
and  (c)  of  this  section. 

(e)  A  patent  applicant,  when  the  land 
has  been  appraised,  will  be  required  to 
pay  the  full  purchase  price  before  the 
patent  will  be  issued.  The  rental  under 
a  lease  shall  be  payable  annually  in  ad¬ 
vance.  .Upon  appraisal  of  the  land,  a 
lease  applicant  will  be  required  to  pay 
the  first  year's  rental  before  the  lease 
will  be  issued.  Upon  the  voluntary  re¬ 
linquishment  of  a  lease  before  the  ex¬ 
piration  of  its  term,  any  rental  paid  for 
the  unexpired  portion  of  the  term  will 
be  returned  to  the  lessee  upon  a  proper 
application  for  repayment  to  the  extent 
that  the  amount  paid  covers  a  full  lease 
year  or  years  of  the  remainder  of  the 
term  of  the  original  lease. 

§  254.9  Lease  provisions,  (a)  The 
term  of  leases  under  the  act  will  be  fixed 
by  the  authorized  official  but  will  not 
exceed  20  years.  Leases  will  be  renew¬ 
able  at  the  discretion  of  such  official. 

(b)  Leases  will  be  issued  on  Form 
4-1270  and  will  contain  the  usual  terms 
and  conditions  required  by  law,  public 
policy,  and,  insofar  as  possible,  by  De¬ 
partment  of  the  Interior  procedure. 

(c)  Leases  will  contain  such  terms  and 
conditions  which  the  signing  officer  or 
the  administering  agency  considers  nec¬ 
essary  for  the  proper  development  of 
the  land,  for  the  protection  of  Federal 
property,  and  for  the  protection  of  the 
public  interests. 

(d)  Leases  will  be  terminable  by  the 
authorized  official  upon  failure  of  the 
lessee  to  comply  with  the  terms  of  the 
lease,  upon  a  finding  that  all  or  part  of 
the  land  is  being  devoted  to  other  than 
the  use  authorized  by  the  lease,  or  upon 
a  finding  that  the  land  has  not  been  used 
by  the  lessee  for  the  purpose  specified  in 
the  lease  for  any  consecutive  period  spec¬ 
ified  by  the  authorized  official  but  not 
more  than  5  years  or  less  than  2  years. 

(e)  Leases  will  not  be  transferable  ex¬ 
cept  with  the  consent  of  the  proper  offi¬ 
cial.  Transferees  must  meet  all  the 
qualifications  of  applicants  under  the 
act  and  will  be  subject  to  all  the  terms 
and  conditions  of  the  regulations  in  this 
part. 

§  254.10  Publications;  protests;  pat¬ 
ents;  transfers,  (a)  Applicants  for  pat¬ 
ents  under  the  act  will  be  required  upon 
demand  to  publish  once  a  week  for  four 
consecutive  weeks  in  accordance  with 
§  106.14  of  this  chapter,  at  their  expense, 
in  a  designated  newspaper  and  in  a  des¬ 
ignated  form,  a  notice  allowing  all  per¬ 
sons  claiming  the  land  adversely  to  file 
in  the  appropriate  office  their  objections 
to  the  issuance  of  patent  under  the  ap¬ 
plications.  A  protestant  must  serve  on 
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the  applicant  a  copy  of  the  objections 
and  furnish  evidence  of  such  service. 

<b)  Such  applicants  must  file  a  state¬ 
ment  of  the  publisher,  accompanied  by 
a  copy  of  the  notice  published,  showing 
that  publication  has  been  had  for  the 
required  time. 

(c)  All  patents  under  this  act  will 
contain  a  clause  providing  that  if  the 
patentee  or  its  successor  attempts  to 
transfer  title  to  or  control  over  the  lands 
to  another  or  the  lands  are  devoted  to  a 
use  other  than  that  for  which  the  lands 
were  conveyed,  without  consent  of  com¬ 
petent  authority,  title  shall  revert  to  the 
United  States.  This  clause  will  termi¬ 
nate  25  years  after  issuance  of  the  pat¬ 
ent.  Transferees  must  meet  all  the 
qualifications  of  applicants  under  the  act 
and  will  be  subject  to  the  terms  and 
conditions  of  the  regulations  in  this  part. 

5  254.11  Applications  lor  transfer, 
change  of  use,  and  for  renewal  of  leases. 

(a)  Applications  under  the  act  for  per¬ 
mission  to  add  to,  or  to  change  the  use 
specified  in  a  lease  or  patent,  applica¬ 
tions  to  transfer  title  or  lease  to  a  third 
party,  and  applications  for  renewal  of  a 
lease  must  be  filed  in  triplicate  with  the 
appropriate  office  of  the  Bureau  of  Land 
Management.  No  form  is  specified  but 
the  matter  should  be  fully  explained  by 
the  applicant. 

(b)  Applications  for  permission  to  add 
to  or  to  change  use  must  be  accompanied 
by  three  copies  of  the  showing  required 
by  §  254.7  (a)  (1). 

(c)  Applications  for  approval  of  trans¬ 
fers  of  title  or  lease  must  be  accom¬ 
panied  by  three  copies  of  Form  4-1267 
executed  by  the  proposed  transferee  in 
accordance  with  §  254.7. 

(d)  Applications  for  renewal  of  leases 
must  be  accompanied  by  three  copies  of 
a  statement  showing,  in  detail  sufficient 
to  describe  the  situation  adequately,  the 
past  use  of  the  lands  and  the  proposed 
use  after  renewal  of  the  lease. 

(e)  Each  application  must  be  accom¬ 
panied  by  a  filing  fee  of  $10. 

<f)  Prior  to  approval  of  an  applica¬ 
tion  filed  under  paragraph  (b)  of  this 
section  the  land  may  be  reappraised  in 
accordance  with  §  254.8  and  the  benefi¬ 
ciary  required  to  make  such  payments  as 
are  found  justified  by  such  reappraisal. 

§  254.12  Lands  patented  under  prior 
acts;  applications  for  transfer  and 
change  of  use.  (a)  Applications  under 
section  4  of  the  act  for  permission  to 
transfer  title  or  to  change  the  use  in 
^respect  to  land  covered  by  any  patent 
^issued  prior  to  June  4,  1954.  must  be  sub¬ 
mitted  in  conformance  with  §  254.11. 

(b)  The  land,  however,  will  not  be 
subject  to  reappraisal  and  the  benefici¬ 
ary  will  not  be  required  to  make  any 
payment  other  than  the  filing  fee. 

§  254.13  Cooperation  with  the  Na¬ 
tional  Park  Service.  In  furtherance  of 
the  purposes  of  the  act  of  June  23,  1936 
<49  Stat.  1894;  16  U.  S.  C.  17k),  the 
National  Park  Service  will  review  and 
make  recommendations  on  all  applica¬ 
tions  for  recreational  purposes  submitted 
by  States  and  the  Territory  of  Alaska 
or  their  political  subdivisions. 

§  254.14  Minerals ;  timber,  (a)  Any 
minerals  subject  to  the  leasing  laws  re¬ 


served  to  the  United  States  in  the  lands 
patented  or  leases  under  the  terms  of 
the  act  may  be  disposed  of  to  any  quali¬ 
fied  person  under  applicable  laws  and 
regulations.  Until  rules  and  regulations 
are  issued,  other  minerals  are  not  sub¬ 
ject  to  disposition  or  to  prospecting  ex¬ 
cept  by  an  authorized  Federal  agency. 

(b)  A  lessee  under  the  act  will  not  be 
permitted  to  cut  timber  from  the  leased 
lands  without  prior  permission  from  the 
appropriate  officer. 

§  254.15  Appeals.  An  appeal  pursu¬ 
ant  to  the  Rules  of  Practice,  Part  221  of 
this  chapter,  may  be  taken  from  the  de¬ 
cision  of  the  authorized  officer  of  the 
Bureau  of  Land  Management. 


Part  255 — Town  Sites  * 

TOWN  SITES  RESERVED  BY  THE  PRESIDENT  OR  BY 
PUBLIC  LAND  ORDER 

Sec. 

255.1  Reservation  of  public  lands  for  town 
site  purposes. 

255 2  Survey  of  reserved  land  into  blocks 

and  lots;  appraisal  thereof. 

255.3  Schedule  of  appraisement;  disposal 

of  copies  thereof. 

255.4  Time,  place,  and  terms  of  sale. 

255.5  Publication  in  Federal  Register;  sale 

to  be  given  other  publicity. 

255.6  Lot  purchase  limitation  authorized; 

manner  of  making  bids. 

255.7  Penalty  for  combinations  In  restraint 

of  the  sale. 

255.8  Reoffering  at  public  sale;  private 

entry. 

TOWN  SITES  PLATTED  BY  OR  FOR  OCCUPANTS 

255.9  Town  site  settlement. 

255.10  Filing  with  county  recorder  of  plat. 

field  notes,  and  statement  of  im¬ 
provements. 

255.11  Filing  in  district  land  office,  in 

duplicate,  of  transcript  of  plat, 
field  notes,  and  statement. 

255.12  Notice  to  be  issued  by  regional  ad¬ 

ministrator;  preemption  proofs; 
public  sale  of  unclaimed  lots. 

255.13  Adjustment  of  town-site  survey  to 

township  survey. 

255.14  Survey  by  Department  of  the  In¬ 

terior;  increase  in  price  of  lots. 

255.15  Minimum  price  of  lots. 

255.16  Preemption  claims,  publishing  and 

posting  of  proof  notices. 

255.17  Preemption  proof. 

255.18  Hearings. 

255.19  Conflicting  mineral  claims. 

255.20  Lots  wholly  or  partly  covered  by 

mineral  patents. 

255.21  Forfeiture  of  preemption  right. 

255.22  Conduct  of  sale;  minimum  sale  price; 

private  entry. 

TOWN  SITES  ENTERED  BY  TRUSTEES 

255.26  Statutory  authority. 

255.27  Who  may  make  town-site  entry. 

255.28  Entry  must  be  made  in  trust. 

255.29  Execution  of  trust. 

255.30  Area  that  may  be  entered. 

255.31  Entry  of  unsurveyed  land;  special 

survey  therefor. 


*  This  part  contains  the  general  town-site 
regulations. 

There  are  hundreds  of  Government  town 
sites  in  which  the  disposal  of  particular  lots 
is  governed  by  special  acts  of  Congress  and 
by  special  regulations.  Such  regulations 
have  not  been  codified,  in  view  of  their  lim¬ 
ited  application. 

Information  respecting  the  regulations  gov¬ 
erning  town-lot  sales  In  any  particular  Gov¬ 
ernment  town  site  will  be  furnished  on  re¬ 
quest  by  the  Director  of  the  Bureau  of  Land 
Management. 


Sec. 

255.32  Declaratory  statements. 

255.33  Proof;  posting  and  publication  of 

proof  notice. 

255.34  Area  enterable. 

255.35  Conflicting  mineral  claims. 

255.36  Government  reservations  not  subject 

to  entry. 

255.37  Prior  use  and  occupation  of  land  as 

mill  site. 

255.38  Railroad  rights-of-way. 

255.39  Change  in  method  of  entering  town 

site. 

255.40  Additional  entries  of  contiguous 

tracts. 

TOWN  SITES  IN  RECLAMATION  PROJECTS 

255.42  Withdrawal  and  survey  of  land. 

255.43  Procedure  governing  appraisement 

and  sale. 

255.44  Installment  payments. 

255.45  Reappraisement  and  sale  of  unsold 

lots. 

255.47  Public  reserves;  patents  therefor. 

GRANT  OF  LANDS  IN  RECLAMATION  TOWN  SITES 
FOR  SCHOOL  PURPOSES 

255.48  Application  to  be  made  by  school  dis¬ 

trict;  action  thereon. 

PUBLIC  RESERVES  IN  OKLAHOMA  TOWN  SITES 

255.49  Applications  for  patents  on  behalf 

of  the  municipalities. 

255.50  Disposal  of  unpatented  public  re¬ 

serves  in  vacated  town  sites. 

255.51  Disposal  of  patented  public  reserve 

in  vacated  town  sites. 

TOWN  SITES  ON  MINERAL  LANDS 

255.52  Rights  of  mineral  claimant;  exclusion 

of  mineral  claim  or  mill  site  from 
town-site  entry. 

RIGHTS  OF  TRANSFEREES  OF  TOWN  LOTS 

255.53  Patent  to  issue  in  name  of  original 

purchaser. 

QUALIFICATIONS  OF  TOWN-LOT  PURCHASERS 

255.54  Evidence  of  citizenship  or  incorpora¬ 

tion  required. 

Authority:  §§  255.1  to  255.54  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201.  Interpret  or 
apply  R.  S.  2380-2389,  as  amended,  2391-2394, 
secs.  1,  3,  4,  19  Stat.  392,  as  amended,  sec. 
16,  26  Stat.  1101,  26  Stat.  502,  32  Stat.  820; 
43  U.  S.  C.  711-731. 

Cross  References:  For  Bureau  of  Recla¬ 
mation,  see  Chapter  II  of  this  title.  For  gen¬ 
eral  orders  of  withdrawal,  see  §  §  297.11, 
297.12  of  this  chapter.  For  land  classifica¬ 
tions,  see  Part  296  of  this  chapter.  For 
patents,  see  Part  108  of  this  chapter.  For 
surveys,  see  Part  280  of  this  chapter.  For 
town  sites,  Alaska,  see  Part  80  of  this  chapter. 

TOWN  SITES  RESERVED  BY  THE  PRESIDENT 
OR  BY  PUBLIC  LAND  ORDER 

§  255.1  Reservation  of  public  lands  for 
town  site  purposes.  Public  lands  have 
been  reserved  by  the  President  for  town 
site  purposes,  from  time  to  time,  under 
section  2380  of  the  Revised  Statutes  (43 
U.  S.  C.  7 1 1 ) .  Reservations  for  such  pur¬ 
poses  may  now  be  made  by  public  land 
order,  by  the  Secretary  of  the  Interior, 
pursuant  to  Executive  Order  No.  9337 1  of 
April  24,  1943  (3  CFR,  1943  Cum.  Supp.) 
The  reservations  may  be  made  by  the 
Secretary  of  the  Interior  on  his  own 
motion,  or  petitions  may  be  addressed  to 
him  requesting  the  reservations.  Such 
petitions  should  be  filed  with  the  area 
administrator  for  the  area  in  which  the 
lands  are  situated. 


1  Superseded  by  E.  O.  10355  (17  F.  R  4831. 
3  CFR,  1952  Supp.) 


Thursday ,  December  23,  1954 
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§  255.2  Survey  of  reserved  land  into 
blocks  and  lots;  appraisal  thereof. 
Town  sites  reserved  under  section  2380, 
Revised  Statutes,  or  under  any  other  law 
directing  their  disposition  under  section 
2381,  Revised  Statutes  (43  U.  S.  C.  712) 
will  be  surveyed,  when  ordered  by  the 
Bureau  of  Land  Management,  into 
urban,  or  urban  and  suburban,  lots  and 
blocks,  and  thereafter  the  lots  and 
blocks  will  be  appraised  by  such  disin¬ 
terested  person  or  persons  as  may  be  ap¬ 
pointed  by  the  area  administrator. 
They  will  examine  each  lot  to  be  ap¬ 
praised  and  determine  the  fair  and  just 
cash  value  thereof.  Improvements  on 
such  lots,  if  any,  must  not  be  considered 
in  fixing  such  value.  Lots  or  blocks  re¬ 
served  for  public  purposes  will  not  be 
appraised. 

§  255.3  Schedule  of  appraisement ; 
disposal  of  copies  thereof.  The  sched¬ 
ule  of  appraisement  must  be  prepared  in 
triplicate  on  forms  furnished  by  the  area 
administrator,  and  the  certificates  at  the 
end  thereof  must  be  signed  by  each  ap¬ 
praiser,  and  on  being  so  completed  they 
must  be  immediately  transmitted  to  said 
officer. 

§  255.4  Time,  place,  and  terms  of 
sale.  A  notice  of  sale  will  be  issued  in 
each  case  by  the  authorized  officer 
prescribing  the  time  when,  the  place 
where,  and  the  terms  under  which  the 
lots  will  be  offered. 

§  255.5  Publication  in  Federal  Regis¬ 
ter;  sale  to  be  given  other  publicity. 
Every  notice  of  sale  shall  be  published  in 
the  Federal  Register  and  every  sale  shall 
be  given  such  other  publicity,  without 
cost  to  the  Government,  as  may  be 
deemed  proper  by  the  authorized  officer. 

§  255.6  Lot  purchase  limitation  au¬ 
thorized;  manner  of  making  bids.  In  ap¬ 
propriate  cases  the  authorized  officer 
may  limit  the  number  of  lots  each 
person  may  buy.  Bids  and  payments 
may  be  made  through  agents,  but  not  by 
mail,  or  at  any  time  or  place  other  than 
that  fixed  in  the  notice  of  sale. 

§255.7  Penalty  for  combinations  in 
restraint  of  the  sale.  All  persons  are 
warned  against  forming  any  combina¬ 
tion  or  agreement  which  will  prevent 
any  lot  from  selling  advantageously,  or 
which  will  in  any  way  hinder  or  prevent 
the  sale,  and  all  persons  so  offending  will 
be  prosecuted  under  18  U.  S.  C.  1860. 

§255.8  Reoffering  at  public  sale;  pri - 
cate  entry,  (a)  An  offering  at  public  sale 
■nay  be  adjourned  or  closed,  in  the  dis¬ 
cretion  of  the  area  administrator  or 
other  officer  conducting  the  sale.  If  ad¬ 
journed,  the  unsold  lots  will  be  held  for 
iuture  disposition  at  public  sale.  If 
closed,  the  unsold  ’.ots  will  become  subject 
to  private  entry  at  the  appraised  price. 

(b>  Lots  sold  at  public  sale  and  for¬ 
feited  because  of  nonpayment  of  the  pur¬ 
chase  price,  or  for  any  other  reason,  will 
be  held  for  further  offering  at  public 
sale,  unless  reentry  of  the  lots  at  private 
^ale,  at  a  designated  price,  is  authorized 
by  the  notice  under  which  the  lots  are 
sold. 

(c)  Lots  sold  at  private  sale  should  be 
accompanied  by  an  application  therefor, 
^ned  by  the  applicant. 

No.  248— Part  II - 37 


TOWN  SITES  PLATTED  BY  OR  FOR  OCCUPANTS 

§  255.9  Town  site  settlement.  Sec¬ 
tions  2382  to  2386,  of  the  Revised  Statutes 
(43  U.  S.  C.  713-717),  authorize  the  plat¬ 
ting  of  town  sites  by  or  for  the  occupants 
and  the  disposal  of  such  town  sites,  where 
town  site  settlement  has  been  or  may  be 
made  upon  unreserved  public  lands  sub¬ 
ject  to  such  settlement.  Public  lands 
withdrawn  or  reserved  by  Executive  Or¬ 
der  No.  6910  of  November  26,  1934,  or 
6964  of  February  5,  1935,  are  not  subject 
to  occupation  for  town  site  purposes  un¬ 
less  first  classified  for  such  occupation, 
pursuant  to  Part  296  of  this  chapter. 

§  255.10  Filing  with  county  recorder 
of  plat,  field  notes,  and  statement  of  im¬ 
provements.1  (a)  The  occupants,  at  their 
own  expense,  must  cause  a  survey  of  the 
land  into  lots,  blocks,  streets,  and  alleys 
to  be  made,  and  the  plat  and  field  notes 
thereof  to  be  filed  with  the  recorder  of 
the  county  in  which  the  land  ii  situated. 
The  plat  must  show  (1)  that  the  land 
does  not  include  an  area  in  excess  of 
640  acres,  unless  the  lots,  buildings,  and 
improvements  cover  a  greater  area,  and 
then  only  to  the  extent  so  occupied  and 
improved;  (2)  that  the  boundaries  of  the 
land  are  correctly  shown  and  described 
thereon  according  to  the  lines  of  the 
public  surveys,  or  if  not  so  surveyed,  then 
that  the  exterior  lines  of  the  town-site 
survey  are  tied  to  a  designated,  perma¬ 
nent,  and  thoroughly  identified  monu¬ 
ment;  (3)  that  the  streets,  squares, 
blocks,  lots,  and  alleys,  the  dimensions 
of  the  same,  with  measurements, 
courses,  and  area  of  each  municipal  sub¬ 
division,  and  the  name  of  the  town,  are 
correctly  delineated  thereon;  and  (4) 
the  exterior  lines  of  all  existing  railroad 
rights-of-way  and  statement  grounds. 
The  lots  should  not  exceed  4,200  square 
feet,  except  in  cases  where  the  configu¬ 
ration  necessitates  a  different  area.  The 
above-required  facts  should  be  em¬ 
bodied  in  the  statement  of  the  surveyor 
entered  upon  the  margin  of  the  plat. 

(b)  A  statement  of  the  extent  and  gen¬ 
eral  character  of  the  improvements  on 
the  land  must  be  filed  with  the  plat  and 
field  notes,  and  over  the  signature  of  the 
party  acting  for  and  on  behalf  of  the 
occupants  of  the  land. 

§  255.11  Filing  in  land  office,  in  dupli¬ 
cate,  of  transcript  of  plat,  field  notes, 
and  statement.  Within  one  month  after 
filing  such  plat,  field  notes,  and  state¬ 
ment,  a  transcript  thereof  in  dupli¬ 
cate,  each  duly  verified  by  the  certifi¬ 
cate  of  the  county  recorder,  and  ac¬ 
companied  by  the  statement  of  two 
persons  that  such  town  has  been  estab¬ 
lished  in  good  faith,  and  showing  the 
number  of  inhabitants  thereof,  and  when 
it  was  so  established,  shall  be  filed  with 
the  manager  of  the  land  office  in  which 
the  town  site  is  located. 

§  255.12  Notice  to  be  issued  by  re¬ 
gional  administrator;  preemption  proofs; 
public  sale  of  unclaimed  lots.  After  the 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  wilfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  jurisdiction. 


town  site  plat  has  been  approved  by  the 
Bureau  of  Land  Management,  a  notice 
will  be  published  in  the  Federal  Register 
stating  the  conditions  under  which  pre¬ 
emption  proofs  may  be  submitted  by  the 
lot  claimants  and  the  time,  place,  and 
conditions  for  the  offering  of  the  un¬ 
claimed  lots  at  public  sale.  This  notice 
should  be  given  such  other  publicity 
without  cost  to  the  Government  as  is 
deemed  appropriate. 

§  255.13  Adjustment  of  town-site  sur¬ 
vey  to  township  survey.  When  the  town 
site  is  upon  land  over  which  the  township 
surveys  have  not  been  extended,  the 
area  cadastral  engineering  officer  will  be 
notified  and  thereafter,  when  the  town¬ 
ship  surveys  have  been  extended  over 
the  land,  the  exterior  lines  of  the  town 
site  may  be  adjusted  thereto  whexe  it  can 
be  done  without  impairing  vested  rights. 

§  255.14  Survey  by  Department  of  the 
Interior;  increase  in  price  of  lots.  Re¬ 
fusal  or  failure  to  file  such  transcript, 
plat,  field  notes,  and  statement,  with  the 
testimony,  as  required,  within  12  months 
from  the  establishment  of  a  town  on  the 
public  domain,  will  authorize  the  Bureau 
of  Land  Management  to  cause  a  survey 
and  plat  to  be  made  thereof,  the  lots  in 
which  shall  be  disposed  of  at  an  increase 
of  50  per  centum  on  the  minimum  price. 

§  255.15  Minimum  price  of  lots.  The 
minimum  price  for  all  lots  of  4,200  square 
feet  or  less  is  $10  per  lot,  except  in  cases 
where  the  survey  into  lots  and  blocks  is 
made  by  the  Government,  in  which  case 
the  minimum  price  is  $15  per  lot  for  such 
lots.  The  minimum  price  for  all  lots  in 
excess  of  4,200  square  feet  will  be  com¬ 
puted  by  adding  to  said  minimum  price 
of  $10  or  $15,  as  the  case  may  be,  the 
sum  of  $4  for  each  additional  1,000  square 
feet  or  fractional  part  thereof  in  excess 
of  4,200  square  feet  unless  the  regional 
administrator  shall  fix  a  different  rate. 

§  255.16  Preemption  claims,  publish¬ 
ing  and  posting  of  proof  notices,  (a)  A 
preemption  right  of  purchase  at  the 
minimum  price,  at  any  time  before  the 
day  fixed  for  the  public  sale,  of  not  ex¬ 
ceeding  two  lots,  is  accorded  an  actual 
resident,  to  secure  which  he  must  file  in 
the  district  office  his  application  there¬ 
for,  and  therein  state  the  date  of  settle¬ 
ment,  the  value  and  character  of  his 
improvements  thereon,  that  he  is  21 
years  of  age  or  over  or  the  head  of  a 
family,  and  that  he  is  a  citizen  of  the 
United  States  or  has  declared  his  inten¬ 
tion  to  become  such.  The  notice  of 
intention  to  make  proof  must  be  filed  by 
the  applicant  and  the  notice  for  publi¬ 
cation  must  be  issued,  and  posted  by  the 
manager,  and  published  at  the  expense 
of  the  applicant  once  a  week  for  5  con¬ 
secutive  weeks,  in  accordance  with 
§  106.14  of  this  chapter. 

(b)  Where  a  husband  and  wife  are 
joint  settlers,  and  the  husband  purchases 
two  lots,  as  stated,  the  wife  may  also  pur¬ 
chase  an  “additional  lot”  upon  which  she 
has  placed  substantial  improvements. 

§  255.17  Preemption  proof.  Preemp¬ 
tion  proof  may  be  made  before  the  man¬ 
ager,  or  any  officer  duly  authorized  by 
law,  and  must  show  (a)  due  publication 
of  the  manager’s  notice,  (b)  the  claim- 
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ant's  age,  (c)  his  citizenship,  in  the  man¬ 
ner  required  by  Part  137  of  this  chapter, 
and  (d)  his  actual  residence  upon  one 
lot  and  substantial  improvements  on  the 
second  lot,  if  two  lots  be  included  in  the 
application.  The  proof  must  embrace 
the  testimony  of  the  applicant  and  of  at 
least  two  of  his  advertised  witnesses. 
The  purchase  price  for  the  lot  or  lots 
must  be  paid  when  the  proof  is  made. 
Entry  of  public  lands  under  other  laws, 
or  in  other  town  sites,  or  ownership  of 
more  than  320  acres,  will  not  disqualify 
an  applicant  from  making  such  entry. 
No  entry  can  be  made  of  an  improved  lot 
on  which  the  claimant  does  not  reside 
unless  his  residence  lot  is  included  in  the 
same  or  a  previous  entry. 

S  255.18  Hearings.  Hearings  will  be 
ordered  and  conducted  in  accordance 
with  the  Rules  of  Practice,  Part  221  of 
this  chapter,  where  two  or  more  adverse 
applications  are  filed  for  the  same  lot, 
or  where  a  sufficient  contest  affidavit  is 
filed  against  an  application,  on  or  before 
the  day  fixed  for  making  proof,  but  no 
purchase  money  will  be  collected  from 
the  applicants  until  the  final  determina¬ 
tion  of  the  case,  whereupon  the  success¬ 
ful  applicant  will  be  required  to  pay  the 
purchase  price  within  30  days  from 
notice  thereof. 

§  255.19  Conflicting  mineral  claims. 
Mineral  surveys,  locations,  applications, 
and  entries  covering  lots  in  such  town 
sites  will  not  prevent  the  entry  of  such 
lots  hereunder  and  the  issuance  of  pat¬ 
ent  thereon,  but  such  mineral  claims,  if 
held  under  prior  and  valid  mineral 
rights,  are  amply  protected  by  the  law 
from  prejudice  by  the  allowance  of  such 
town -lot  entries  and  patents,  and  para¬ 
mount  patents  may  be  issued  thereafter 
to  such  mineral  claimants. 

S  255.20  Lots  wholly  or  partly  covered 
by  mineral  patents.  Lots  wholly  covered 
by  outstanding  mineral  patents  are  not 
subject  to  entry  under  the  town  site  law, 
and  applications  therefor  will  be  re¬ 
jected.  Lots  partly  covered  by  mineral 
patents  may  be  entered  at  the  price  fixed 
for  the  whole  lot,  but  the  certificate  and 
receipt  must  contain  at  the  end  of  the 
description  an  exception  clause  as  fol¬ 
lows:  Excepting  and  excluding  the  por¬ 
tion  of  said  lot  (or  lots)  embraced  in 
mineral  patent  (or  patents)  heretofore 
issued. 

§  255.21  Forfeiture  of  preemption 

right.  All  right  to  preempt  and  purchase 
occupied  and  improved  lots  for  which  no 
entry  has  been  allowed  prior  to  or  on  the 
date  fixed  for  the  public  sale  will  be  for¬ 
feited  unless  a  contest  be  pending  there¬ 
on,  and  such  lots  will  be  offered  for  sale 
together  with  the  unoccupied  lots. 
When  notified  of  the  date  fixed  for  the 
public  sale,  the  manager  will  refuse  to 
receive  or  consider  any  such  application 
for  entry  where  due  publication  could  not 
be  had  and  proof  made  thereon  prior  to 
the  date  so  fixed  for  the  public  sale. 

§  255.22  Conduct  of  sale;  minimum 
sale  price;  private  entry.  The  public  sale 
will  be  conducted  in  the  form  and  man¬ 
ner  provided  for  the  sale  of  town  lots 
under  §§  255.4  to  255.8.  No  lot  shall  be 
sold  for  less  than  the  minimum  price 
fixed  therefor,  and  such  lots  as  may  not 


be  disposed  of  at  public  sale  shall  there¬ 
after  be  liable  to  further  public  sale  or  to 
private  entry  at  such  minimum,  or  at 
such  reasonable  increase  or  diminution 
as  the  authorized  officer  may  order 
after  at  least  3  months’  notice  thereof,  to 
be  published  in  the  Federal  Register. 

TOWN  SITES  ENTERED  BY  TRUSTEES 

§  255.26  Statutory  authority.  Public 
lands  settled  upon  and  occupied  as  a 
town  site  are  thereby  segregated  from 
entry  under  the  agricultural  land  laws, 
and  may  be  entered  under  sections  2387 
to  2389.  Revised  Statutes  (43  U.  S.  C.  718- 
720),  subject  to  the  restrictions  con¬ 
tained  in  sections  2386  and  2391  to  2393, 
inclusive.  Revised  Statutes  (43  U.  S.  C. 
717,  721-723).* 

§  255.27  Who  may  make  town-site  en¬ 
try.  If  the  town  is  incorporated,  the 
entry  must  be  made  by  the  corporate 
authorities  or  by  the  mayor  or  other 
principal  officer  authorized  so  to  do  by 
resolution  or  ordinance  of  the  town 
board  or  city  council.  If  the  town  is  not 
incorporated,  the  entry  must  be  made  by 
the  judge  of  the  county  court  upon  peti¬ 
tion  addressed  to  him  therefor,  signed  by 
such  number  of  actual  occupants  of  lots 
therein  as  may  be  required  by  the  laws 
of  the  State  in  which  the  town  is  situ¬ 
ated.  Private  individuals,  organizations, 
or  corporations  are  not  authorized  to 
make  such  entries. 

§  255.28  Entry  must  be  made  in  trust. 
The  entry  must  be  made  in  trust  (a)  as 
to  the  occupied  lots,  for  the  several  use 
and  benefit  of  the  occupants  thereof  ac¬ 
cording  to  their  respective  interests,  and 
(b)  as  to  the  unoccupied  lots,  for  the  use 
and  benefit  of  the  municipality,  the  pub¬ 
lic,  or  the  occupants  collectively  as  a 
community.  Such  entries  cannot  be 
made  for  the  benefit  of  one  individual, 
or  organization,  or  corporation,  but  only 
for  the  benefit  of  the  actual  inhabitants 
and  occupants  of  an  established  town. 
Prospective  town  sites  can  not  be  so 
entered. 

§  255.29  Execution  of  trust.  The  ex¬ 
ecution  of  the  trust  as  to  the  disposal  of 
the  lots  and  the  proceeds  of  sales  is  to 
be  conducted  under  regulations  pre¬ 
scribed  by  the  State  laws.  Acts  of 
trustees  not  in  accordance  with  such 
regulations  are  void. 

§  255.30  Area  that  may  be  entered. 
The  amount  of  land  that  may  be  entered 
under  sections  2387  to  2389  inclusive  of 
the  Revised  Statutes  (43  U.  S.  C.  718-720) 
is  proportionate  to  the  number  of  inhab¬ 
itants.  One  hundred  and  less  than  200 
inhabitants  may  enter  not  to  exceed  320 
acres;  200  and  less  than  1,000  inhabitants 
may  enter  not  to  exceed  640  acres;  and 
where  the  inhabitants  number  1,000  and 
over,  an  amount  not  to  exceed  1,280  acres 
may  be  entered;  and  for  each  additional 
1,000  inhabitants,  not  to  exceed  5,000  in 
all,  a  further  amount  of  320  acres  may  be 


*  Public  land  withdrawn  by  Executive  Or¬ 
ders  6910  and  6964  of  November  26,  1934  and 
February  5,  1935,  respectively.  Is  not  subject 
to  town-site  settlement  until  such  settlement 
has  been  authorized  by  classification.  See 
Part  296  and  {9  297.11  and  297.12  of  this 
chapter. 


allowed.  When  the  number  of  inhabi¬ 
tants  of  a  town  is  less  than  100  the  town 
site  shall  be  restricted  to  the  land  actu¬ 
ally  occupied  for  town  purposes,  by  legal 
subdivisions. 

§  255.31  Entry  of  unsurveyed  land; 
special  survey  therefor.  Unsurveyed 
public  land  upon  which  a  town  has  been 
established  may  be  entered  under  sec¬ 
tions  2387  to  2389,  inclusive,  of  the  Re¬ 
vised  Statutes  (43  U.  S.  C.  718-720).  In 
such  case  a  special  survey  should  be 
procured  by  application  to  the  area 
cadastral  engineering  officer  therefor, 
the  cost  of  which  survey  will  be  paid  out 
of  the  available  appropriations  for  public 
surveys.  When  the  plat  of  such  survey 
is  filed  in  the  land  office,  application  may 
be  made  to  enter  the  land  described 
therein. 

§  255.32  Declaratory  statements.  De¬ 
claratory  statements  may  be  filed  as  the 
initiatory  step  for  the  entry  of  the  land 
in  all  cases  where  the  occupants  are  not 
ready  to  apply  for  entry,  and  should  be  so 
filed  in  order  to  protect  their  rights. 
The  statement  should  be  signed  and  filed 
by  the  officer  entitled  to  make  entry 
under  the  law,  and  should  show  the 
number  of  inhabitants,  that  the  land  is 
occupied  for  trade,  business,  and  other 
town-site  purposes,  and  the  date  when 
first  so  occupied,  and  declare  the  purpose 
of  the  occupants  to  enter  it  under  the 
town-site  laws.  It  should  include  only 
such  lands  as  the  town  is  entitled  to  enter 
by  Government  subdivisions  where  sur¬ 
veyed,  and  if  not  surveyed  the  land  should 
be  described  so  it  may  be  easily  identified. 

§  255.33  Proof;  posting  and  publica¬ 
tion  of  proof  notice.  The  notice  of  in¬ 
tention  to  make  proof  must  be  filed  and 
the  notice  for  publication  must  be  issued, 
published,  and  posted  at  the  applicant's 
expense  as  in  ordinary  cases,  and  in  man¬ 
ner  and  form  and  for  the  time  provided 
in  the  act  of  March  3,  1879  (20  Stat.  472; 
43  U.  S.  C.  251 ) .  The  notice  must  be  pub¬ 
lished  once  a  week  for  five  consecutive 
weeks,  in  accordance  with  §  106.18  of  this 
chapter.  The  proof  may  be  made  before 
the  manager  or  any  officer  duly  author¬ 
ized  by  law,  and  must  show,  by  record  or 
documentary  evidence,  where  such  evi¬ 
dence  is  usually  required,  and  where  not 
so  required,  by  the  testimony  of  at  least 
two  of  the  advertised  witnesses,  (a)  due 
publication  of  the  manager’s  notice;  (b) 
if  an  incorporated  town,  proof  of  incor¬ 
poration,  which  should  be  a  certified  copy 
of  the  order  of  incorporation,  or,  if  by 
legislative  enactment,  a  citation  to  such 
act;  (c)  certified  record  evidence  of  the 
election,  qualification,  and  the  authority 
of  the  officer  making  entry;  (d)  the  num¬ 
ber  of  town-site  occupants  and  claimants 
on  each  occupied  Government  subdivi¬ 
sion;  (e)  the  number  of  inhabitants  in 
the  town  site;  (f)  the  character,  extent, 
and  value  of  town-site  improvements 
located  on  each  Government  subdivision; 
and  (g)  the  date  when  the  land  was  first 
used  for  town-site  purposes. 

§  255.34  Area  enterable.  Entry  can¬ 
not  be  made  hereunder  of  a  greater 
quantity  of  land  than  2,560  acres,  unless 
the  excess  in  area  is  actually  settled 
upon,  Inhabited,  improved,  and  used  for 
business  and  municipal  purposes. 
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§  255.35  Conflicting  mineral  claims. 
Under  sections  2386  and  2392  of  the  Re¬ 
vised  Statutes  (43  U.  S.  C.  717,  722),  and 
section  16  of  the  act  of  March  3, 1891  (26 
Stat.  1101;  43  U.  S.  C.  728),  the  title  to 
lands  acquired  under  sections  2387  to 
2389.  inclusive,  of  the  Revised  Statutes 
(43  U.  S.  C.  718-720)  will  be  subject  to  all 
valid  prior  rights  to  unpatented  mining 
claims  or  possessions  held  under  existing 
law,  and  paramount  patents  may  be  is¬ 
sued  thereafter  to  such  mineral  claim¬ 
ants,  notwithstanding  the  prior  town-site 
patent. 

(b)  All  lands  covered  by  patented  min¬ 
erals  claims  must  be  omitted  from  town- 
site  entries.  Government  subdivisions  of 
land,  made  fractional  by  the  omission  of 
such  patented  claims,  will  be  designated 
by  lot  numbers  on  segregation  diagram 
prepared  by  the  regional  cadastral  en¬ 
gineer. 

§  255.36  Government  reservations  not 
subject  to  entry.  Reservations  for  the 
use  of  the  United  States  Government  are 
not  subject  to  town-site  entry. 

§  255.37  Prior  use  and  occupation  of 
land  as  mill  site.  The  continued  use  and 
occupation  within  a  town  site  of  a  duly 
located  mill-site  claim  under  section  2337, 
Revised  Statutes  (30  U.  S.  C.  42) ,  from  a 
time  prior  to  a  settlement  and  occupa¬ 
tion  thereof  for  town-site  purposes,  will 
defeat  the  rights  of  the  claimant  under 
the  town-site  laws  to  any  part  of  the  land 
within  such  mill  site. 

§  255.38  Railroad  rights  -  of  -  way. 
Railroad  rights-of-way  and  station 
grounds,  when  approved  by  the  Depart¬ 
ment  of  the  Interior,  are  subject  to  all 
valid  rights  existing  at  the  date  of  filing 
the  application  for  such  rights-of-way  or 
station  grounds. 

§  255.39  Change  in  method  of  entering 
town  site.  Where  proceedings  have  been 
had  for  the  entry  of  lots  under  sections 
2382  to  2386,  inclusive,  of  the  Revised 
Statutes  (43  U.  S.  C.  713-717)  but  no  pat¬ 
ent  has  issued  thereunder,  the  occupants 
may  avail  themselves,  if  the  town  au¬ 
thorities  choose  to  do  so,  of  the  provisions 
of  said  sections  2387  to  2389  Revised 
Statutes  (43  U.  S.  C.  718-720)  and  make 
proof  and  entry  thereunder:  Provided, 
however.  That  in  addition  to  the  mini¬ 
mum  price  for  the  land  applied  for  there 
shall  be  paid,  before  patent  issues  there¬ 
for,  by  the  parties  applying  for  such 
change  of  entry,  all  costs  of  surveying 
and  platting  such  town  site  and  expenses 
incident  thereto  incurred  by  the  Govern¬ 
ment  under  the  provisions  of  said  sec¬ 
tions  2382  to  2386.  On  application  to  the 
Bureau  of  Land  Management  the  appli¬ 
cants  will  be  informed  of  the  amount  of 
said  expense  to  be  paid  in  excess  of  the 
Purchase  price  of  the  land,  in  order  to 
effectuate  such  change  of  entry. 

§  255.40  Additional  entries  of  contig - 
wus  tracts.  Where  town-site  entry  has 
wen  or  may  be  made,  under  the  pro¬ 
visions  of  sections  2387  to  2393  of  the 
Revised  Statutes  (43  U.  S.  C.  718-723), 
additional  entries  may  be  made,  under 
the  provisions  of  section  4  of  the  act 
approved  March  3,  1877  (19  Stat.  392; 
43  U.  S.  C.  727 ) ,  of  such  contiguous  tracts 
as  may  be  occupied  for  town-site  pur¬ 


poses,  but  such  additional  entry  shall 
not,  together  with  all  prior  entries  made 
for  such  town  site,  be  in  excess  of  the 
area  to  which  the  town  may  be  entitled 
at  date  of  the  additional  entry  by  virtue 
of  its  population  as  prescribed  in  section 
2389,  Revised  Statutes:  Provided,  how¬ 
ever,  That  such  area  shall  not  exceed 
2,560  acres.  Such  additional  entries  will 
be  made  in  the  same  manner  and  under 
the  same  regulations  as  are  provided  for 
entries  under  said  sections  2387  to  2393, 
inclusive. 

TOWN  SITES  IN  RECLAMATION  PROJECTS 

§  255.42  Withdrawal  and  survey  of 
land.  The  Commissioner  of  Reclama¬ 
tion,  with  the  concurrence  of  the  Bureau 
of  Land  Management,  may  withdraw  and 
reserve  such  lands  for  town  site  pur¬ 
poses,  under  the  acts  of  April  16  and  June 
27. 1906  (34  Stat.  116,  519;  43  U.  S.  C.  434, 
448,  561-563,  568,  594) ,  as  they  may  deem 
advisable.  The  Commissioner  of  Recla¬ 
mation  shall,  when  in  his  judgment  the 
public  interests  require  it,  from  time  to 
time,  cause  not  less  than  a  legal  subdivi¬ 
sion,  according  to  the  official  township 
surveys,  of  the  lands  so  reserved  to  be 
surveyed  into  town  lots,  with  appropriate 
reservations  for  public  purposes.  The 
plats  and  field  notes  of  such  surveys  shall 
be  prepared  in  triplicate  for  each  town 
site,  and  shall  be  submitted  for  the  ap¬ 
proval  of  the  Director,  Bureau  of  Land 
Management. 

§  255.43  Procedure  governing  ap¬ 
praisement  and  sale.  The  Commissioner 
of  Reclamation  shall  from  time  to  time, 
with  the  concurrence  of  the  appropriate 
officer  of  the  Bureau  of  Land  Manage¬ 
ment,  authorize  the  appraisement  and 
sale  of  lots  in  reclamation  town  sites. 
Notices  of  sale  will  be  issued  and  other 
actions  taken  by  those  officers  in  accord¬ 
ance  with  the  town  site  regulations  con¬ 
tained  in  §§  255.1  to  255.8. 

§  255.44  Installment  payments.  Un¬ 
der  authority  of  section  2  of  the  act  of 
June  11,  1910  (36  Stat.  466;  43  U.  S.  C. 
565),  the  order  for  sale  may  authorize 
the  payment  of  the  purchase  price  of 
lots,  sold  in  town  sites  created  under 
the  laws  in  said  act  mentioned,  to  be 
made  in  annual  installments. 

§  255.45  Reappraisement  and  sale  of 
unsold  lots.  The  Commissioner  of  Rec¬ 
lamation,  with  the  concurrence  of  the 
authorized  officer  of  the  Bureau  of  Land 
Management,  may  direct  that  unsold  lots 
shall  be  reappraised  under  the  first  sec¬ 
tion  of  the  said  act  of  June  11,  1910  (36 
Stat.  465;  43  U.  S.  C.  564).  The  lots  to 
be  reappraised  will  not,  from  the  date  of 
the  order  therefor,  be  subject  to  disposal 
until  offered  at  public  sale  at  the  reap¬ 
praised  value. 

§  255.47  Public  reserves;  patents 
therefor.  The  public  reservations  in  each 
town  shall  be  improved  and  maintained 
by  the  town  authorities  at  the  expense 
of  the  town;  and  upon  the  organiza¬ 
tion  thereof  as  a  municipal  corporation, 
said  reservations  shall  be  conveyed  to 
such  corporation  in  its  corporate  name, 
subject  to  the  condition  that  they  shall 
be  used  forever  for  public  purposes.  To 
secure  such  conveyances,  the  municipal¬ 
ity  shall  apply  through  its  proper  officer 


for  a  patent  to  such  reservations,  and 
furnish  proof  in  manner,  form,  and  sub¬ 
stance  as  required  in  §  255.49. 

GRANT  OF  LANDS  IN  RECLAMATION  TOWN 
SITES  FOR  SCHOOL  PURPOSES 

5  255.48  Application  to  be  made  by 
school  district;  action  thereon,  (a)  At 
any  time  after  the  approval  of  the  survey 
of  any  Government  reclamation  town 
site  and  the  subdivision  thereof  into  town 
lots,  with  appropriate  reservations  for 
public  purposes,  a  school  district,  in  or¬ 
der  to  obtain  title  under  the  act  of  Oc¬ 
tober  31,  1919  (41  Stat.  326;  43  U.  S.  C. 
570),  should  file,  through  its  proper  of¬ 
ficers,  its  application  for  patent  to  the 
unreserved,  unappropriated,  undisposed 
of  lands  it  may  desire,  not  exceeding  6 
acres  in  area,  therein  specifically  de¬ 
scribing  the  same  by  lot  and  block  num¬ 
bers,  as  delineated  and  designated  on  the 
approved  town-site  plat;  submit  sufficient 
and  satisfactory  reasons  showing  that 
the  area  applied  for  is  needed  for  its  use; 
that  the  land  is  unappropriated  and  sub¬ 
ject  to  disposition  under  the  act,  in  order 
that  the  Department  of  the  Interior  may 
be  fully  advised  that  there  is  no  adverse 
claim  for  the  land  applied  for;  and  there¬ 
with  furnish  the  certificate  of  the  super¬ 
intendent  of  public  instruction,  or  other 
officer  performing  such  function,  having 
jurisdiction  over  the  county  in  which  the 
town  site  is  situate,  showing  that  the  dis¬ 
trict  is  a  duly  organized  district  under 
the  laws  of  the  State  and  entitled  to  hold 
real  estate  in  its  corporate  name. 

(b)  The  applicant  must  also  procure 
and  file  with  the  application,  at  the  time 
of  the  filing  of  the  same  or  as  early  as 
practicable  after  the  filing  of  such  ap¬ 
plication,  a  statement  by  the  official  hav¬ 
ing  charge  of  the  project  in  which  the 
land  is  located,  showing  that  the  disposal 
of  the  land  applied  for  will  not  in  any 
manner  interfere  with  said  project,  such 
statement  having  been  previously  ap¬ 
proved  by  the  Commissioner  of  Reclama¬ 
tion. 

(c)  There  is  no  limit  to  the  number 
of  applications  which  may  be  filed  by  a 
qualified  school  district,  the  only  limita¬ 
tion  being  that  the  total  acreage  which 
may  be  patented  to  such  a  district  shall 
not  exceed  6  acres  in  area  within  any 
Government  reclamation  town  site  sit¬ 
uated  within  such  school  district. 
Whenever,  therefore,  more  than  one  ap¬ 
plication  is  filed  by  the  same  applicant, 
such  applicant  should  refer  by  serial 
number,  to  all  previous  applications  filed 
by  it. 

(d )  The  application  and  proof  must  be 
filed  in  the  district  land  office  wherein 
the  land  applied  for  is  situate,  and  if  the 
manager  thereof  finds  the  same  sufficient 
and  if  the  Bureau  of  Reclamation  makes 
favorable  report  upon  the  said  applica¬ 
tion,  the  manger  will  issue  certificate 
of  entry,  the  same  to  provide  that  if  any 
land  so  conveyed  cease  entirely  to  be  used 
for  school  purposes  title  thereto  shall  re¬ 
vert  to  and  revest  in  the  United  States. 

PUBLIC  RESERVES  IN  OKLAHOMA  TOWN  SITES 

§  255.49  Applications  for  patents  on 
behalf  of  the  municipalities.  Applications 
for  patents  to  the  tracts  reserved  for 
public  purposes,  in  all  towns  in  Okla¬ 
homa  created  under  section  22  of  the  act 
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of  May  2,  1890  (26  Stat.  91;  43  U.  S.  C. 
1094),  or  under  any  other  act  where 
tracts  have  been  reserved  for  such  pur¬ 
poses  under  said  section  22,  may  be  filed 
or.  behalf  of  the  municipalities  whose 
corporate  limits  cover  the  land  in  which 
such  reservations  are  situated.  The  ap¬ 
plication  should  be  made  by  the  mayor 
or  other  proper  municipal  officer  and 
describe  the  reservations  to  be  patented 
according  to  the  approved  plats  of  said 
town  site,  and  the  same  should  be  ac¬ 
companied  with  the  proof  of  the  munic¬ 
ipal  organization  of  the  town,  similar 
to  that  above  provided  for  the  disposi¬ 
tion  of  the  proceeds  derived  from  the 
commutation  cf  homestead  entries  for 
town-site  purposes  under  said  section 
22,  and  proof  must  also  be  filed  there¬ 
with  of  the  authority  of  the  officer  filing 
the  application  to  make  the  same  with 
the  proper  record  evidence  of  his  elec¬ 
tion  and  qualification  as  such  officer. 
The  application  and  proof  must  be  filed 
in  the  Bureau  of  Land  Management  and 
if  the  same  is  found  sufficient,  the  certif¬ 
icate  of  entry  will  issue  in  the  form  pro¬ 
vided  therefor. 

§  255.50  Disposal  of  unpatented  public 
reserves  in  vacated  town  sites.  Under 
the  act  approved  May  11,  1896  (29  Stat. 
116;  43  U.  S.  C.  1119),  where  a  town 
site  or  an  addition  to  a  town  site  in  a 
homestead  commuted  to  a  town-site 
entry  under  the  second  proviso  of  section 
22  of  the  act  approved  May  2,  1890  (26 
Stat.  91;  43  U.  S.  C.  1094),  has  been  va¬ 
cated  under  the  laws  of  Oklahoma  and 
patents  for  the  public  reservations 
therein  have  not  been  issued,  such  res¬ 
ervations  will  be  disposed  of  in  the  fol¬ 
lowing  manner: 

(a)  Application  for  a  patent  to  such 
reservations  may  be  filed  by  the  original 
entryman  within  6  months  from  the  va¬ 
cation  of  the  town  site,  and  proof  must 
be  filed  by  him,  with  the  Bureau  of  Land 
Management  of  the  due  vacation  of  such 
town  site  in  accordance  with  the  require¬ 
ments  of  the  laws  of  Oklahoma,  which 
proof  must  consist  of  a  copy  of  the  record 
evidence  of  such  vacation,  duly  certified. 
Such  proof  must  also  be  accompanied 
with  evidence  that  the  corporate  author¬ 
ities  of  the  municipality,  if  one  be  organ¬ 
ized,  in  which  the  reservations  were  situ¬ 
ated  prior  to  such  vacation,  have  been 
personally  served  30  days  prior  to  making 
such  proof  with  notice  of  the  applica¬ 
tion  and  of  the  date  the  proof  will  be 
made.  If  the  proof  be  found  sufficient 
the  entry  will  be  allowed  for  the  reser¬ 
vations  as  described  in  the  town-site 
plat  upon  receipt  of  the  payment  of  the 
homestead  price.  If  the  municipality  is 
represented  at  the  time  of  making  proof, 
it  may  be  heard  in  opposition  to  the  ap¬ 
plication  and  decision  be  rendered 
thereon  subject  to  appeal  as  in  other 
cases. 

(b)  In  case  of  the  failure  of  the  orig¬ 
inal  entryman  to  apply  for  patent  to 
such  reservations  within  6  months  from 
the  vacation  of  such  town  site,  or  in 
case  such  reserves  have  been  patented 
to  the  municipality  and  it  has  ceased  to 
exist  by  reason  of  such  vacation,  the 
reservations  will  be  disposed  of  as  iso¬ 
lated  tracts  under  the  provisions  of 
section  2455,  Revised  Statutes  (43  U.  S.  C. 


1171),  and  the  acts  amendatory  thereof, 
and  the  regulations  issued  thereunder. 

§  255.51  Disposal  of  patented  public 
reserves  in  vacated  town  sites.  Reserva¬ 
tions  may  be  sold  by  an  existing  munic¬ 
ipal  corporation,  upon  the  vacation  of 
the  town  site,  where  patent  has  been 
issued  to  such  municipality  therefor,  the 
proceeds  of  such  sale  to  1  e  covered  into 
the  school  fund  of  such  corporation. 
(City  of  Enid,  30  L.  D.  352.) 

TOWN  SITES  ON  MINERAL  LANDS 

§  255.52  Rights  of  mineral  claimant; 
exclusion  of  mineral  claim  or  mill  site 
from  town-site  entry,  (a)  The  general 
town-site  laws,  comprised  in  sections 
2380  to  2394,  Revised  Statutes  (43  U.  S. 
C.  711-724),  authorize  the  entry  of  town 
sites,  or  the  sale  of  lots  therein,  upon 
public  lands  which  may  include  unpat¬ 
ented  mineral  claims,  but  the  rights  of 
mineral  claimants  upon  any  land  entered 
or  sold  under  said  town-site  laws  are 
expressly  protected  by  sections  2386  and 
2392,  Revised  Statutes  (43  U.  S.  C.  717, 
722).  These  two  sections  recognize  the 
superior  rights,  as  against  any  town-site 
claimant — whether  corporate,  commu¬ 
nity,  or  individual — of  all  claimants  for 
mineral  veins  possessed  agreeably  to 
local  custom,  or  for  any  valid  mining 
claim  or  possession  held  under  existing 
law.  The  precedence  and  superiority  so 
accorded  to  mineral  claims,  however,  de¬ 
pend  in  final  analysis  upon  the  question 
of  fact  whether,  at  date  of  town-site 
entry  or  lot  sale,  the  lands  claimed  under 
the  mining  laws  were  "known  to  contain 
minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of 
extracting  them"  (39  L.  D.  356).  Where 
an  affirmative  showing  in  such  behalf  is 
made  in  due  course  by  the  mineral  claim¬ 
ant,  his  right  to  a  patent  for  the  land 
(subject  to  the  distinction  hereinafter 
noted  as  to  incorporated  towns),  will  not 
be  prejudiced  by  any  previous  town-site 
entry,  deed,  or  patent  covering  the  same 
land  (26  L  D.  144;  29  L.  D.  426;  32  L.  D. 
211;  34  L.  D.  276  and  596). 

(b)  Under  said  general  town-site  laws, 
as  construed  by  the  Department  of  the 
Interior  and  the  courts,  an  entry  includ¬ 
ing  unpatented  mineral  lands  may  be 
made  for  an  incorporated  town  as  well  as 
for  an  unincorporated  town,  the  law 
requiring  that  in  the  former  case  the 
entry  shall  be  made  by  the  corporate 
authorities,  and  in  the  latter  by  the 
county  judge  (34  L.  D.  24).  While  such 
general  right  of  entry  by  or  for  incor¬ 
porated  towns  and  cities  is  therefore 
independent  of  anything  contained  in 
section  16  of  the  act  of  March  3,  1891 
(26  Stat.  1101;  43  U.  S.  C.  728),  it  will  be 
seen  that  that  section  in  terms  an¬ 
nounces  the  right  to  enter  mineral  lands. 
The  protection  afforded  to  mineral  claims 
by  the  body  of  section  16  is  similar  to 
that  given  generally  in  said  sections  2386 
and  2392,  Revised  Statutes,  but  the  pro¬ 
viso  to  section  16  is  as  follows: 

Provided,  That  no  entry  shall  be  made  by 
such  mineral-vein  claimant  for  surface 
ground  where  the  owner  or  occupier  of  the 
surface  ground  shall  have  had  possession  of 
the  same  before  the  inception  of  the  title  of 
the  mineral-vein  applicant. 


r(c)  The  Department  of  the  Interior 
has  never  viewed  said  proviso  as  war¬ 
ranting,  under  any  circumstances,  the 
allowance  of  entry  for  a  mineral  vein 
independently  of  "the  surface  ground 
appertaining  thereto,"  nor  is  such  an 
entry  provided  for  in  the  general  mining 
laws.  But  said  proviso  creates  one  dis¬ 
tinction  between  unincorporated  and 
Incorporated  towns  as  regards  the  rela¬ 
tive  rights  of  town-site  occupants  and 
mineral  claimants ;  which  is,  that  where¬ 
as  the  town-site  patent  will,  in  either 
case,  carry  absolute  title  to  any  mineral 
not  known  to  exist  at  the  date  of  town- 
site  entry,  the  adverse  rights  of  mineral 
and  town-lot  claimants  within  incorpo¬ 
rated  towns  are  hinged  upon  priority  of 
initiation.  That  is  to  say,  that  after 
entry  is  made  for  such  town,  no  entry  by 
a  mineral-vein  applicant  will  be  allowed 
for  any  land  owned  and  occupied  under 
the  town-site  law  by  a  party  whose  pos¬ 
session  antedated  the  inception  of  the 
mineral  applicant’s  claim,  even  though 
such  land  was  known,  at  date  of  the  town- 
site  entry,  to  contain  valuable  minerals. 

(d)  Subject  to  the  distinction  above 
noted,  the  foregoing  principles  apply  to 
all  mineral  claims  within  town  sites  en¬ 
tered  or  disposed  of  under  any  of  the 
laws  above  mentioned,  and  also  to  min¬ 
eral  claims  within  town  sites  disposable 
under  special  acts  containing  no  refer¬ 
ence  to  the  rights  of  mining  claimants. 

(e)  The  law  does  not  require  that 
town-site  entries  shall  exclude  any  min¬ 
eral  claim  or  possession  except  such  as 
may  have  been  patented  (29  L.  D.  21). 
Mineral  claims  which  have  not  been  pat¬ 
ented  may  be  excluded  from  a  town-site 
entry  at  the  option  of  the  town-site  appli¬ 
cant,  who  must,  in  that  event,  furnish 
satisfactory  proof  that  the  exclusion 
covers  a  "valid  mining  claim  or  possession 
held  under  existing  law"  (33  L.  D.  542). 
The  exclusion  of  a  mill -site  claim  from 
a  town-site  entry  is  necessary  only  in 
cases  where  the  mill-site  claimant  shall 
have  been  in  occupation  of  the  ground, 
under  regular  location,  from  a  time  ante¬ 
dating  its  occupation  for  town-site  pur¬ 
poses.  The  issue  of  priority  in  such  cases 
may  be  raised  by  the  town- site  applicant, 
the  mill-site  claimant,  or  the  Govern¬ 
ment. 

RIGHTS  OF  TRANSFEREES  OF  TOWN  LOTS 

§  255.53  Patent  to  issue  in  name  of 
original  purchaser.  The  purchaser  of  a 
town  lot,  which  is  sold  on  the  installment 
plan,  may  transfer  his  equitable  interest 
in  the  lot,  prior  to  the  payment  of  the 
last  installment  of  the  purchase  price, 
but  the  Government  will  not  recognize 
anyone  but  the  original  purchaser  and 
will  issue  all  necessary  papers  and  also 
the  patent  in  his  name.  By  such  course, 
the  Government  is  relieved  of  all  unne¬ 
cessary  responsibility  and  the  patent, 
when  issued,  inures  to  the  benefit  of  the 
transferee. 

QUALIFICATIONS  OF  TOWN-LOT  PURCHASERS 

§  255.54  Evidence  of  citizenship  or  in¬ 
corporation  required.  Unless  otherwise 
provided  by  law,  every  person  purchasing 
a  town  lot  at  public  or  private  sale,  under 
any  law  governing  the  sale  and  disposal 
of  town  sites  on  the  public  domain,  will 
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be  required  to  furnish  evidence  that  he 
js  a  citizen  of  the  United  States  or  has 
declared  his  intention  to  become  such 
and  every  corporation  purchasing  a  town 
lot  will  be  required  to  furnish  evidence, 
including  a  certified  copy  of  its  articles 
of  incorporation,  showing  that  it  is  a 
corporation  organized  under  the  laws  of 
the  United  States  or  of  any  State,  Terri¬ 
tory,  or  possession  thereof  and  that  it  is 
authorized  to  acquire  and  hold  real  estate 
in  the  State  in  which  the  town-site  is 
situated.  In  view  of  the  provisions  of 
section  2  of  the  act  of  March  2,  1897  (29 
Stat.  618;  8  U.  S.  C.  72),  the  foregoing 
requirement  respecting  the  citizenship 
of  individuals  is  not  applicable  to  the 
Territory  of  Alaska. 


Part  256 — Gifts  of  Land 

Sec. 

256.1  Statutory  authority. 

256.2  Offer  to  convey. 

256.3  Action  by  Bureau  of  Land  Manage¬ 

ment. 

256.4  Deed  of  conveyance. 

Authority :  §§  256.1  to  256.4  issued  under 
tec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a.  Inter¬ 
pret  or  apply  sec.  8,  48  Stat.  1272,  as  amend¬ 
ed;  43  U.  S.  C.  315g. 

§  256.1  Statutory  authority.  Subsec¬ 
tion  (a)  of  section  8  of  the  Taylor  Graz¬ 
ing  Act  of  June  28,  1934  (48  Stat.  1272), 
as  amended  by  section  3  of  the  act  of 
June  26,  1936  (49  Stat.  1976)  and  section 
1  of  the  act  of  June  19,  1948  (62  Stat. 

533;  43  U.  S.  C.  315g),  provides: 

» 

That  where  such  action  will  promote  the 
purposes  of  a  district  or  facilitate  the  ad¬ 
ministration  of  the  public  lands,  the  Secre¬ 
tary  is  authorized  to  accept  on  behalf  of  the 
United  States  any  lands  within  or  without 
the  exterior  boundaries  of  a  grazing  district 
as  a  gift. 

§  256.2  Offer  to  convey .*  Gifts  of  lands 
within  or  without  the  exterior  boundaries 
of  a  grazing  district  may  be  accepted  by 
the  Secretary  of  the  Interior  on  behalf  of 
the  United  States  “where  such  action 
will  promote  the  purposes  of  a  district 
or  facilitate  the  administration  of  the 
public  lands.”  Any  person  desiring  to 
make  such  a  gift  of  lands  should  submit 
to  the  State  Supervisor  of  the  State  in 
which  the  lands  are  located,  an  offer 
to  voluntarily  convey  and  transfer  the 
lands  to  the  United  States,  describing 
such  lands  by  legal  subdivisions  of  the 
public  land  surveys.  The  offer  should  be 
accompanied  by  a  statement  showing 
that  the  offeror  is  the  record  owner  in  fee 
of  the  lands  so  offered,  free  and  clear  of 
all  encumbrances,  and  that  there  are  no 
j  Persons  claiming  the  land  adversely  to 
the  offeror.  The  statement  should  also 
show  whether  there  are  any  unpaid  taxes 
or  assessments  levied  or  assessed  against 
the  offered  land  or  that  could  operate  as 
alien  thereon,  and  whether  there  is  a  tax 
or  assessment  due  on  such  lands  or  that 
could  operate  as  a  lien  thereon  but  which 
'ax  or  assessment  is  not  yet  payable  and 
that  there  are  no  unredeemed  tax  deeds 
outstanding  against  such  lands  offered 


t8  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
auy  department  or  agency  of  the  United 
^ates  any  false,  fictitious  or  fraudulent 
stements  or  representations  as  to  any  mat- 
er  within  its  jurisdiction. 


to  be  conveyed  to  the  United  States.  The 
offer  and  statement  should  b$  submitted 
in  triplicate. 

§  256.3  Action  by  Bureau  of  Land 
Management.  After  consideration  by 
the  Bureau  of  Land  Management  the 
State  Supervisor  shall  advise  the  offeror 
of  the  agreement  to  accept  the  land 
involved  as  a  gift,  and  that  the  offeror 
should  submit  a  voluntary  deed  of  con¬ 
veyance  to  the  United  States  of  the  land 
so  offered,  a  statement  that  such  offeror 
has  not  conveyed  or  encumbered  the 
land  in  any  manner  from  the  time  of 
making  the  offer  up  to  and  including  the 
date  of  recordation  of  the  deed,  and  evi¬ 
dence  by  the  proper  county  official  show¬ 
ing  that  all  taxes  or  assessments  levied 
or  assessed  against  the  offered  land  or 
that  could  operate  as  a  lien  thereon  have 
been  paid  in  full,  whether  there  is  a  tax 
or  assessment  due  on  such  lands  or  that 
could  operate  as  a  lien  thereon  but  which 
tax  or  assessment  is  not  yet  payable  and 
that  there  are  no  unredeemed  tax  deeds 
outstanding  against  such  lands  offered  to 
be  conveyed  to  the  United  States. 

§  256.4  Deed  of  conveyance.  The  deed 
of  conveyance  to  the  United  States  must 
be  executed,  acknowledged,  and  duly  re¬ 
corded  in  accordance  with  the  laws  of  the 
State  in  which  the  lands  are  situated. 
The  deed  should  recite  that  it  is  made 
“as  a  gift”,  as  authorized  by  section  8  of 
the  act  of  June  28,  1934  (48  Stat.  1272) , 
as  amended  by  section  3  of  the  act  of 
June  26,  1936  (49  Stat.  1976;  43  U.  S.  C. 
315g).  Where  such  deed  is  made  by  an 
individual,  it  must  show  whether  the 
person  making  the  conveyance  is  mar¬ 
ried  or  single.  If  married,  the  wife  or 
husband  of  such  person,  as  the  case  may 
be,  must  join  in  the  execution  and  ac¬ 
knowledgment  of  the  deed  in  such  man¬ 
ner  as  to  bar  effectually  any  right  of 
curtesy  or  dower,  or  any  claim  whatso¬ 
ever  to  the  land  conveyed,  or  it  must  be 
fully  and  satisfactorily  shown  that  under 
the  laws  of  the  State  in  which  the  land 
conveyed  is  situated,  such  husband  or 
wife  has  no  interest,  whatsoever,  present 
or  prospective,  which  make  his  or  her 
joining  in  the  deed  of  conveyance  neces¬ 
sary.  Where  the  deed  of  conveyance  is 
by  a  corporation,  it  should  be  recited  in 
the  instrument  of  transfer  that  the  deed 
was  executed  pursuant  to  an  order  or  by 
the  direction  of  the  board  of  directors, 
or  other  governing  body,  and  a  copy  of 
such  order  or  direction  must  accompany 
such  instrument  of  transfer  and  both 
should  bear  the  impression  of  the  cor¬ 
porate  seal. 


Part  257 — Lease  or  Sale  of  Small 
Tracts,  Not  Exceeding  Five  Acres,  for 
Home,  Cabin,  Camp,  Health,  Con¬ 
valescent,  Recreational,  or  Business 
Sites 
Sec. 

257.1  Statutory  authority;  lands  which 

may  be  leased  or  sold. 

257.2  Definitions. 

257.3  Policy. 

257.4  Classification  of  land. 

257.5  Qualifications  of  lessees;  restrictions 

on  lease. 

257.6  Preference  rights  of  offerors;  vet¬ 

erans*  preference. 

257.7  Offer  to  lease;  general  procedure. 

257.8  Special  procedure;  drawing;  notice. 


Sec. 

257.9  Filing  fee. 

257.10  Rental  payment. 

257.11  Issuance  of  lease. 

257.12  Assignment  of  lease;  subleasing  not 

permitted. 

257.13  Option  to  purchase;  6ale;  patent. 

257.14  Renewal  of  lease. 

257.15  Minerals;  timber. 

257.16  Rectangular  surveys;  supplemental 

plats;  streets  and  roads. 

257.17  Irregular  tracts;  cost  of  special  sur¬ 

vey. 

257.18  Tracts  on  unsurveyed  land. 

257.19  Termination  or  cancellation;  removal 

of  improvements. 

257.20  Offers  to  lease  public  land  in  Alaska 

in  terminated  lease. 

257.21  Appeals. 

Authority:  §§  257.1  to  257.21  issued  under 
52  Stat.  609,  as  amended;  43  U.  S.  C.  682a. 

§  257.1  Statutory  authority;  lands 
which  may  be  leased  or  sold,  (a)  The 
act  of  June  1,  jl938  (52  Stat.  609),  as 
amended  by  the  act  of  July  14,  1945  (59 
Stat.  467;  43  U.  S.  C.  682a)  authorizes 
the  Secretary  of  the  Interior,  in  his  dis¬ 
cretion,  to  lease  or  sell  a  tract,  not  ex¬ 
ceeding  5  acres  in  reasonably  compact 
form,  of  any  vacant,  unreserved,  sur¬ 
veyed  public  land,  or  surveyed  public 
land  withdrawn  or  reserved  by  the  Sec¬ 
retary  of  the  Interior  for  any  purposes, 
or  surveyed  lands  withdrawn  by  Execu¬ 
tive  Orders  Nos.  6910  of  November  26, 
1934,  and  6964  of  February  5,  1935,  for 
classification,  which  the  Secretary  may 
classify  as  chiefly  valuable  as  a  home, 
cabin,  camp,  health,  convalescent,  recre¬ 
ational,  or  business  site.  The  act  is  ap¬ 
plicable  to  lands  in  such  areas  as  grazing 
districts,  but  is  not  applicable  to  lands 
withdrawn  by  the  Secretary  solely  under 
delegated  authority  (e.  g.,  under  Execu¬ 
tive  Order  No.  9337,  of  April  24,  1943)  , 
or  to  land  in  such  reservations  as  na¬ 
tional  forests,  national  parks  or  national 
monuments,  or  to  the  revested  Oregon 
and  California  Railroad  or  the  recon¬ 
veyed  Coos  Bay  Wagon  Road  grant 
lands,  in  Oregon.  The  lands  may  not  be 
leased  or  sold  until  classified  for  small 
tract  purposes ;  and  may  not  be  occupied 
until  a  lease  is  executed  and  delivered  to 
the  lessee. 

(b)  The  act  applies  to  public  lands  in 
Alaska,  and  permits  employees  of  the 
Department  of  the  Interior  stationed  in 
Alaska,  in  the  discretion  of  the  Secre¬ 
tary,  to  purchase  or  lease  one  tract  in 
Alaska  for  any  purpose  under  the  act, 
except  as  a  business  site. 

§  257.2  Definitions,  (a)  “Secretary” 
means  Secretary  of  the  Interior. 

(b)  “Director”  means  Director,  Bu¬ 
reau  of  Land  Management. 

(c)  “Area  administrator”  means  the 
proper  area  administrator,  Bureau  of 
Land  Management. 

(d)  “Manager”  means  manager  of  the 
land  office  for  the  district  where  the  land 
is  situated.  Where  there  is  no  land  office, 
it  means  the  area  administrator. 

(e)  “The  act”  means  the  act  of  June  1, 
1938  (52  Stat.  609;  43  U.  S.  C.  682a),  as 
amended. 

(f)  Sites:  (1)  A  “home  site”  is  a  site 
suitable  for  a  permanent,  year-round 
residence  for  a  single  person  or  a  family. 

(2)  A  “cabin  site”  is  a  site  suitable  for 
a  summer,  week-end,  or  vacation  resi¬ 
dence. 
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(3)  A  "camp  site”  is  a  site  suitable  for 
temporary  camping  and  for  the  erection 
of  simple  or  temporary  structures  and 
shelters,  such  as  tents,  tent  platforms, 
etc. 

(4)  A  “health  site”  is  a  site  suitable 
for  the  temporary  or  permanent  resi¬ 
dence  of  a  single  person  or  of  a  family 
for  the  prevention  or  cure  of  disease  or 
illness. 

(5)  A  “convalescent  site”  is  a  site  suit¬ 
able  for  residence  of  a  single  person  or 
family  for  the  purpose  of  recuperation 
from  a  disease  or  illness. 

(6)  A  “recreational  site”  is  a  site 
chiefly  suitable  for  noncommercial  out¬ 
door  recreation. 

(7)  A  “business  site”  is  a  site  suitable 
for  some  form  of  commercial  enterprise. 

§  257.3  Policy,  (a)  It  is  the  policy 
of  the  Secretary  in  the  administration 
of  the  act  of  June  1,  19381  to  promote  the 
beneficial  utilization  of  the  public  lands 
subject  to  the  terms  thereof,  and  at  the 
same  time  to  safeguard  the  public  inter¬ 
est  in  the  lands.  To  this  end  offers  to 
lease  sites  will  be  considered  in  the  light 
of  their  effect  upon  the  conservation  of 
natural  resources  and  upon  the  welfare 
not  only  of  the  offerors  themselves  but  of 
the  communities  or  areas  in  which  they 
propose  to  settle.  Leases  will  not  be 
awarded,  for  example,  which  would  lead 
to  private  ownership  or  control  of  scenic 
attractions,  or  water  resources,  or  other 
areas  that  should  be  kept  open  to  public 
use.  Nor  will  isolated  or  scattered  set¬ 
tlement  be  permitted  which  would  im¬ 
pose  heavy  burdens  upon  State  or  local 
governments  for  roads,  schools,  and  po¬ 
lice,  health,  and  fire  protection.  Types 
of  settlements  or  businesses  which  might 
create  “eyesores”  along  public  highways 
and  parkways  will  be  guarded  against, 
and  lands  will  not  be  leased  or  sold  under 
the  act  if  such  action  would  unreason¬ 
ably  interfere  with  the  use  of  water  for 
grazing  purposes  or  unduly  impair  the 
protection  of  watershed  areas. 

(b)  No  direct  sale  of  lands  will  be 
made  under  the  act.  Use  and  improve¬ 
ment  of  the  land  under  lease  will  be  re¬ 
quired  before  it  may  be  purchased. 
Leases  of  lands  which  are  classified  for 
lease  and  sale  will  contain  an  option 
permitting  the  lessee  to  purchase  as  pro¬ 
vided  in  §  257.13.  Lands  classified  for 
lease  only  will  not  be  sold  and  the  option 
to  purchase  clause  will  not  apply  to  such 
lands. 

§  257.4  Classification  of  land,  (a) 
The  authorized  officer  may  classify 
lands  under  the  act  either  on  his  own 
motion  or  upon  the  filing  of  an  offer  to 
lease,  but  no  lease  will  be  issued  or  sale 
authorized  prior  to  classification  of  the 
land  for  such  disposal.  If  the  offer  is  in 
proper  form  and  the  status  of  the  land 
warrants  its  consideration  for  classifica¬ 
tion  under  the  act,  the  authorized  officer 
upon  receipt  of  the  offer  will  proceed 
to  make  a  determination  whether 
the  land  should  be  classified  for  small 
tract  purposes.  If  the  tract  is  not  suit¬ 
able  for  such  purposes,  the  offer  to  lease 
will  be  denied.  Where  the  land  has  been 
withdrawn  under  the  statutory  powers 
of  the  Secretary,  the  concurrence  of  the 
bureau  or  agency  having  supervision  over 
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the  land  must  be  obtained  prior  to  classi¬ 
fication. 

(b)  Land  may  be  classified  as  suitable 
for  one  or  more  of  the  types  of  sites  spec¬ 
ified  in  §  257.2,  for  disposal  in  tracts  of 
5  acres  or  less,  depending  on  the  charac¬ 
ter  of  the  land,  and  either  for  lease  and 
sale,  or  for  lease  only,  as  specified  in  the 
classification  order.  Lands  may  be  clas¬ 
sified  for  lease  and  sale  where  found  to 
be  primarily  suitable  for  use  in  accord¬ 
ance  with  the  act,  and  where  the  disposal 
will  not  interfere  with  the  use  of  private 
lands  or  with  the  administration  of  other 
Federal  lands. 

§  257.5  Qualifications  of  lessees ;  re¬ 
strictions  on  lease,  (a)  An  offer  to  lease 
may  be  made  by  any  person  who  is  a 
citizen  of  the  United  States,  or  has  de¬ 
clared  his  or  her  intention  to  become  a 
citizen,  who  is  21  years  of  ag^or  more, 
or,  if  under  that  age,  is  the  head  of  a 
family.  Unless  warranted  by  special  cir¬ 
cumstances,  where  a  husband  and  wife 
are  living  together,  only  one  of  them  may 
acquire  a  tract  under  the  act.  Employees 
of  the  Department  of  the  Interior  sta¬ 
tioned  in  Alaska  may  lease  or  purchase 
one  tract  in  Alaska  for  any  purpose  under 
the  act  except  business. 

(b)  Generally,  no  person  will  be  per¬ 
mitted  to  hold,  by  lease  or  purchase,  more 
than  one  tract  under  the  act.  Where 
more  than  one  tract  is  needed,  however, 
except  as  otherwise  authorized  by  the 
manager,  each  tract  must  be  the  subject 
of  a  separate  offer  to  lease,  complete  in 
itself,  and  must  be  accompanied  by  a 
satisfactory  showing  that  the  allowance 
of  more  than  one  lease  is  warranted  by 
the  circumstances.  In  each  offer  to 
lease  the  offeror  must  furnish  data  suffi¬ 
cient  to  identify  all  other  offers  or  ap¬ 
plications  under  the  act,  if  any,  filed  by 
him  or  by  any  member  of  his  family  re¬ 
siding  with  him.  Such  data  should  in¬ 
clude  the  serial  number  of  each  such 
offer  or  application,  the  land  office 
where  filed,  and  the  name  and  relation¬ 
ship  to  offeror. 

§  257.6  Preference  rights  of  offerors ; 
veterans’  preference,  (a)  Where  an  offer 
to  lease  a  tract  is  filed  prior  to  the  receipt 
by  the  manager  of  notice  that  the  area 
is  under  consideration  for  small  tract 
classification,  a  preference  right  to  lease 
will  be  accorded  the  offeror  only  if  the 
land  is  thereafter  classified  for  the  type 
of  site  for  which  the  offer  was  made,  and 
the  offeror  agrees  to  conform  his  offer 
to  the  area  and  dimensions  of  the  tract 
as  specified  in  the  classification  order. 
An  offer  to  lease,  filed  subsequent  to  the 
receipt  by  the  manager  of  notice  of  con¬ 
templated  classification  and  prior  to  is¬ 
suance  of  the  order,  will  not  be  accorded 
such  preference  right,  but  the  offer  will 
be  retained  by  the  manager  pending  clas¬ 
sification  of  the  land.  If  the  land  is 
classified  for  disposal  under  the  act,  the 
offer  will  be  considered  as  a  filing  during 
an  applicable  period  for  simultaneous 
filings,  provided  the  offer  covers  a  tract 
subsequently  established  by  the  classifi¬ 
cation  order,  or  the  offeror  conforms  his 
offer  thereto.  If,  however,  the  classifica¬ 
tion  order  provides  for  the  use  of  the 
special  procedure  pursuant  to  §  257.8, 
such  offer  will  be  returned  to  the  offeror, 
and  will  be  accompanied  by  Form  4-775, 


“Drawing  Entry  Card”,  where  it  appears 
from  the  offer  that  the  offeror,  because 
of  veterans’  preference,  is  entitled  to  par¬ 
ticipate  in  the  drawing  under  the  special 
procedure. 

’(b)  Where,  prior  to  September  27, 
1954,  land  is  classified  by  the  authorized 
officer  on  his  own  motion  or  the  I 
classification  order  embraces  additional  I 
land,  other  than  the  tract  for  which  a  I 
preference  right  is  accorded  under  para¬ 
graph  (a)  of  this  section,  veterans  of 
World  War  II  only  and  other  persons 
entitled  to  credit  for  service  of  veterans 
of  World  War  II,  in  accordance  with 
§§  181.40  and  181.41,  will  have  a  prefer¬ 
ence  right,  for  90  days  after  the  effective 
date  of  the  classification  of  the  lands,  to 
file  an  offer  to  lease  any  of  the  remaining 
tracts  (sec.  4,  act  of  September  27,  1944 
58  Stat.  748 ;  43  U.  S.  C.  282 ) .  This  pref¬ 
erence  right  does  not  apply  to  veterans  of 
World  War  I  or  other  wars  of  the  United 
States. 

(c)  Upon  the  expiration  of  the  veter-  j 
ans’  preference  period,  referred  to  in 
paragraph  (b)  of  this  section,  any  lands  j 
in  the  classification  order  not  disposed  of 
or  embraced  in  pending  valid  offers  to  I 
lease  will  become  subject  to  filing  of  of¬ 
fers  to  lease  by  the  public  generally. 

§  257.7  Offer  to  lease;  general  pro¬ 
cedure.  (a)  An  offer  to  lease  a  site  un¬ 
der  the  act  must  be  filed  on  Form  4-776, 
“Offer  to  Lease  and  Lease  under  Small 
Tract  Act”,  and  in  conformity  with  the 
instructions  therein.  Copies  of  the  form 
may  be  obtained  from  the  manager  or 
the  Director;  and  must  be  completed  and 
filed  in  duplicate  (in  triplicate,  if  for  a 
business  site),  in  the  proper  land  office 
in  the  State  or  Territory,  or  for  lands  in 
a  State  in  which  there  is  no  land  office, 
shall  be  filed  with  the  Bureau  of  Land 
Management,  Washington  25,  D.  C ,  ex¬ 
cept  the  offers  for  lands  in  North  or 
South  Dakota  shall  be  filed  in  the  land 
office  at  Billings,  Montana;  offers  for 
lands  in  Nebraska  or  Kansas,  shall  be 
filed  in  the  land  office  at  Cheyenne.  Wyo¬ 
ming;  and  for  lands  in  Oklahoma, 
in  the  land  office  at  Santa  Fe,  New 
Mexico.  The  duplicate  forms  need  not 
be  executed  under  oath  but  they  must 
be  signed  by  the  offeror.-1  The  offeror’s 
signature  to  the  offer  will  also  constitute 
his  signature  to  the  lease,  when  the  offer 
is  accepted  and  executed  by  the  proper 
officer  on  behalf  of  the  United  States. 

(b)  If  the  land  has  not  been  classified 
under  this  act,  the  offeror  should  de¬ 
scribe  the  desired  tract,  not  to  exceed 
five  acres,  by  aliquot  parts  of  a  legal 
subdivision.  Where  the  land  has  been 
classified,  the  offeror  should  describe  the 
selected  tract  in  accordance  with  the 
classification  order  or  plat  of  survey. 

In  such  cases  the  offeror  may  also  indi¬ 
cate  that  in  the  event  the  selected  tract 
is  not  available  for  lease  to  him.  he  is 
willing  to  accept  a  lease  for  any  other 
available  tract  described  in  the  classifi¬ 
cation  order,  which  the  manager  may 
allocate  to  him. 


*  18  U.  S.  C.  1001  makes  It  a  crime  for  art 
person  knowingly  and  wilfully  to  make  to  at? 
department  or  agency  of  the  United  States 
any  false,  fictitious  or  fraudulent  statement! 
or  representations  as  to  any  matter  within  l'J 
Jurisdiction. 
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§257.8  Special  procedure;  drawing; 
notice,  (a)  The  special  procedure  pro¬ 
vided  in  this  section  will  be  used  when¬ 
ever,  in  the  opinion  of  the  authorized 
officer,  a  multiplicity  of  filings  by  those 
entitled  to  claim  veterans’  preference  for 
service  in  World  War  II  is  anticipated 
during  a  simultaneous  filing  period  to  be 
provided  for  in  an  order  of  classifica¬ 
tion,  in  excess  of  the  number  of  tracts 
available  for  lease,  necessitating  a  draw¬ 
ing  to  determine  priority. 

(b)  Any  person  who  believes  he  has 
the  necessary  qualifications,  including 
veterans’  preference,  upon  request  to  the 
manager  designating  the  classification 
order  by  number,  may  obtain  Form 
4-775,  “Drawing  Entry  Card.”  The 
entry  card,  completely  filled  out  in 
accordance  with  the  accompanying  in¬ 
structions,  must  be  returned  within  the 
filing  period  specified  in  the  classifica¬ 
tion  order  in  order  to  be  eligible  to  par¬ 
ticipate  in  the  drawing;  it  should  not  be 
accompanied  by  any  payment  of  filing 
fee  or  rental.  An  entrant  may  file  only 
one  entry  card  under  each  classification 
order;  if  more  than  one  card  is  filed,  the 
entrant  shall  be  ineligible  to  participate 
in  the  drawing  or  to  obtain  a  lease  under 
the  classification  order.  A  drawing  of 
all  properly  filed  cards  will  be  held  on 
the  day  stated  in  the  classification  order 
to  establish  an  adequate  list  of  eligibles 

I  and  of  alternates  to  whom  will  be  allo¬ 
cated,  in  consecutive  order,  the  avail¬ 
able  tracts. 

(c)  The  successful  entrants,  to  whom 
a  tract  has  been  awarded  in  the  draw¬ 
ing,  will  be  furnished  in  duplicate  Form 
4-776,  “Offer  to  Lease  and  Lease”,  bear¬ 
ing  the  description  of  the  tract  allocated 
to  the  entrant.  The  forms  must  be  com¬ 
pletely  filled  out,  signed  and  returned, 
accompanied  by  the  proper  rental  and 
filing  fees  and  evidence  of  qualification, 
within  the  time  allowed  by  the  manager. 
Where  an  entrant  does  not  sign  the  lease 
forms  or  he  was  not  qualified  to  enter 
the  drawing,  or  for  any  reason  fails  to 
comply  with  the  requirements  within  the 
time  allowed,  the  award  will  be  with¬ 
drawn  and  canceled  upon  the  records, 
&nd  the  lot  will  become  available  to  the 
alternate  next  in  line  of  drawing. 

(d)  Entrants  who  are  unsuccessful  in 
the  drawing  and  to  whom  no  lot  was  al¬ 
located  will  be  informed  thereof  by  the 
return  of  their  respective  drawing-entry 
cards  carying  a  notation  to  that  effect. 
Alter  the  lots  have  been  awarded  and 
leases  executed,  the  entry  cards  of  the 
remaining  unsuccessful  alternates  will 
k  returned  to  them. 

5257.9  Filing  fee.  Every  offer  to 
Jease  a  small  tract  must  be  accompanied 
by  a  filing  fee  of  $10.  No  fee  is  required 
lor  the  filing  of  a  “Drawing  Entry  Card” 
°rwith  an  application  for  purchase,  or 
for  renewal  of  a  lease,  based  on  an  out¬ 
standing  lease.  The  filing  fee  will  be 
retained  in  all  cases,  except  where  for 
^7  reason  no  lease  is  awarded  to  the 
®eror  and  no  tract  is  allocated  to  him 
111  accordance  with  §  257.7  (b). 

5  257.10  Rental  payment,  (a)  If  the 
rj^has  been  classified,  the  offer  to  lease 
®ust  also  be  accompanied  by  the  rental, 
j  deified  in  the  classification  order, 
or  the  entire  lease  period.  If,  for  any 


reason,  a  lease  is  not  issued,  the  rental 
payment  will  be  returned. 

(b)  Unless  otherwise  provided  in  the 
classification  order,  land  classified  for 
lease  and  sale  will  be  leased  for  a  three- 
year  term  with  a  rental  of  $15;  land 
classified  for  lease  only,  except  a  busi¬ 
ness  site  lease,  will  be  for  a  five-year 
term  with  a  rental  of  $25  for  the  lease 
period.  For  a  business  site  lease  for 
five  years  the  minimum  rental  is  $100 
for  the  lease  period;  the  annual  rental, 
however,  will  be  based  on  percentages 
of  the  gross  income  as  specified  in  the  ' 
lease,  Form  4-776. 

Where  the  land  has  not  yet  been  clas¬ 
sified,  an  offer  to  lease  a  tract,  for  other 
than  a  business  site,  must  be  accom¬ 
panied  by  a  minimum  rental  payment  of 
$15,  and  for  a  business  site,  $100.  If  the 
rental  provided  in  the  subsequent  order 
of  classification  is  greater  than  the  rental 
payment  accompanying  the  offer  to 
lease,  the  deficiency  must  be  paid  before 
the  lease  will  issue. 

(c)  If  an  offer  to  lease  is  not  properly 
executed  or  is  not  accompanied  by  the 
required  filing  fee  and  rental  payment 
or  is  otherwise  irregular,  it  will  not  be 
accepted  but  will  be  returned  to  the 
offeror  in  the  form  received. 

§  257.11  Issuance  of  lease.  The  man¬ 
ager  may  issue  leases  for  not  to  exceed 
five  years,  upon  lands  classified  for  lease 
only,  and  for  not  to  exceed  three  years 
upon  lands  classified  for  lease  and  sale: 
Provided,  (a)  The  offeror  upon  issuance 
of  the  lease  will  have  only  one  tract  un¬ 
der  the  act,  and  (b)  the  offer  covers  a 
tract  established  by  the  classification 
order.  The  lease,  part  of  Form  4-776, 
will  issue  and  be  valid  when  executed  by 
the  proper  officer  on  behalf  of  the  United 
States.  The  lease  will  contain  provisions 
relating  to  the  improvements  to  be  placed 
on  the  lands  and  such  other  conditions  of 
occupancy  as  are  set  forth  in  the  order 
of  classification,  including  an  appropri¬ 
ate  set-back  of  the  improvements  from 
the  boundaries  of  the  leased  tract.  Plans 
for  improvements  may  be  submitted  to 
the  manager,  for  approval  in  advance  of 
construction. 

§  257.12  Assignment  of  lease;  subleas¬ 
ing  not  permitted,  (a)  The  manager 
may  act  upon  and  approve  assignments 
of  leases.  No  assignment  will  be  recog¬ 
nized  unless  and  until  approved  by  the 
appropriate  officer.  An  assignment  will 
not  be  approved  until  substantial  im¬ 
provements,  suitable  to  the  type  of  use 
for  which  the  lease  issued,  are  con¬ 
structed  on  the  land,  except  where,  upon 
a  showing  made  by  the  lessee  satisfactory 
to  the  manager  and  corroborated  by  the 
statement  of  at  least  one  witness,  the 
lessee’s  failure  to  construct  such  im¬ 
provements  was  caused  by  unforseen  or 
unavoidable  misfortune. 

(b)  Proposed  assignments  of  leases 
must  be  submitted  for  approval  in  dupli¬ 
cate  within  90  days  from  the  date  of 
execution.  The  proposed  assignment 
must  contain  all  the  terms  and  condi¬ 
tions  agreed  upon  by  the  parties  thereto, 
must  be  accompanied  by  the  same  show¬ 
ing  as  to  qualifications  and  holdings  of 
the  assignee  as  was  required  of  the  lessee 
in  §  257.5,  and  must  be  supported  by  a 
statement  that  the  assignee  agrees  to 
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be  bound  by  the  provisions  of  the  lease. 

(c)  The  subleasing,  in  whole  or  in 
part,  of  a  tract  leased  under  the  act  will 
not  be  approved,  and  will  constitute  a 
violation  of  the  terms  of  the  lease. 

§  257.13  Option  to  purchase;  sale; 
patent,  (a)  Lands  will  not  be  sold  di¬ 
rectly  under  the  act  but  only  on  the 
basis  of  an  outstanding  lease,  containing 
an  applicable  option  to  purchase  clause. 
The  option  to  purchase  will  apply  only 
to  tracts  classified  for  lease  and  sale, 
and  will  afford  the  lessee  or  his  duly  ap¬ 
proved  successor  in  interest  an  oppor¬ 
tunity  to  purchase  the  tract  at  or  after 
the  expiration  of  one  year  from  the  date 
the  lease  issued,  provided  the  improve¬ 
ments  required  by  the  lease  have  been 
made,  and  the  lessee  or  his  successor  in 
interest  has  otherwise  complied  with  the 
terms  and  conditions  of  the  lease.  The 
option  to  purchase  clause  will  set  forth 
the  appraised  value  of  the  unimproved 
land  at  the  date  the  lease  was  issued. 
The  net  price  at  which  the  land  may  be 
purchased  will  consist  of  the  appraised 
value  plus  the  cost  of  survey,  if  any, 
necessary  to  describe  the  land  properly, 
as  provided  in  §  257.17,  and  minus  an 
amount  equal  to  the  advance  rental  for 
each  full  lease  year,  if  any,  subsequent 
to  the  filing  of  the  application  to 
purchase. 

(b)  An  application  to  purchase  should 
be  filed  with  the  manager  in  duplicate 
on  Form  4-775a  during  the  term  of  the 
lease  but  not  more  than  30  days  prior 
to  the  expiration  of  one  year  from  the 
date  of  lease  issuance,  together  with  a 
statement  as  to  the  cost,  type,  and  char¬ 
acter  of  the  improvements  constructed 
on  the  land. 

(c)  If  a  sale  is  authorized,  the  ap¬ 
plicant  will  be  allowed  60  days  from 
service  of  notice  thereof  to  pay  the 
amount  required.  If  the  purchase  price 
is  $100  or  less,  the  entire  amount  must 
be  paid  within  the  60-day  period.  If 
the  price  is  more  than  $100  and  not  more 
than  $200,  at  least  $100  must  be  paid 
within  the  60-day  period  and  the  bal¬ 
ance  within  one  year  after  such  pay¬ 
ment.  If  the  price  is  more  than  $200, 
at  least  one-third  of  the  purchase  price 
but  not  less  than  $100  must  be  paid 
within  the  60 -day  period,  and  the  bal¬ 
ance  in  two  equal  installments  due,  re¬ 
spectively,  within  one  and  two  years 
after  the  date  of  the  first  payment. 

§  257.14  Renewal  of  lease,  (a)  An 
offer  for  the  renewal  of  a  lease  must  be 
filed  not  more  than  six  months  or  less 
than  60  days  prior  to  the  expiration  of 
the  lease,  and  will  accord  the  lessee  or 
his  approved  successor  in  interest  a  pref¬ 
erence  right  to  a  new  lease  only  if  it  is 
determined  that  a  new  lease  should  is¬ 
sue,  and  upon  such  conditions  and  for 
such  duration  as  may  be  fixed. 

(b)  The  manager  may  act  upon  of¬ 
fers  for  renewal  and  issue  new  leases  only 
if  the  land  was  classified  for  lease  only, 
and  the  lessee  has  constructed  satis¬ 
factory  improvements  on  the  tract  ap¬ 
propriate  to  the  type  of  use  for  which 
the  lease  originally  issued,  such  as  a  sub¬ 
stantial  and  presentable  dwelling  suit¬ 
able  for  year-round  or  seasonal  use 
where  the  land  was  classified  for  resi¬ 
dence  purposes.  A  lease  for  land  classi- 
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fied  for  lease  only  will  not  be  renewed 
if  satisfactory  improvements  have  not 
been  constructed  thereon  during  the 
lease  term. 

(c)  A  lease  for  land  classified  for 
lease  and  sale  is  hot  subject  to  renewal, 
except  upon  a  showing  satisfactory  to 
the  manager,  corroborated  by  the  state¬ 
ment  of  at  least  one  witness,  that  the 
lessee’s  failure  to  apply  for  sale  of  the 
tract  is  justified  under  the  circumstances 
and  that  non-renewal  of  the  lease  would 
work  an  extreme  hardship  on  the  lessee. 

§  257.15  Minerals ;  timber,  (a)  Any 
lease  or  patent  issued  under  the  act  will 
reserve  to  the  United  States  all  de¬ 
posits  of  coal,  oil,  gas,  or  other  minerals, 
together  with  the  right  to  prospect  for, 
mine,  and  remove  the  same  under  such 
regulations  as  the  Secretary  may  pre¬ 
scribe.  Any  minerals  subject  to  the  leas¬ 
ing  laws  in  the  lands  patented  or  leased 
under  the  terms  of  the  act  may  be  dis¬ 
posed  of  to  any  qualified  person  under 
applicable  laws  and  regulations  in  force 
at  the  time  of  such  disposal.  No  provi¬ 
sion  is  made  at  this  time  to  prospect  for, 
mine,  or  remove  the  other  kinds  of  min¬ 
erals  that  may  be  found  in  such  lands; 
and  until  rules  and  regulations  have  been 
issued,  such  reserved  deposits  will  not 
be  subject  to  prospecting  or  disposition. 

<b)  (1)  Because  of  the  need  for  stra¬ 
tegic  and  fissionable  source  minerals  as 
well  as  minerals  important  to  the  eco¬ 
nomic  and  industrial  welfare  of  the 
Nation  and  its  security,  the  Director  may 
authorize  any  Federal  agency  to  enter 
upon  any  of  the  lands  classified  for  small 
tract  purposes  within  the  State  of  Flor¬ 
ida  (and  such  other  States  or  Territory 
for  which  approval  of  this  action  may 
be  given  by  the  Secretary  of  the  Inte¬ 
rior),  for  exploratory  purposes  to  de¬ 
termine  whether  such  lands  are  mineral 
in  character  and  the  nature,  extent  and 
incidence  of  such  mineral,  if  any,  even 
though  such  lands  are  under  lease  or 
have  been  patented  in  accordance  with 
paragraph  (a)  of  this  section. 

<2)  The  exploratory  work  conducted 
under  the  authority  of  this  section,  shall 
not  be  construed  as  permitting  damage 
to  the  permanent  structures  or  buildings 
of  the  small  tract  lessees  or  patentees  or 
their  lawful  successors  in  interest. 

<c)  A  lessee  will  not  be  permitted  to 
cut  timber  from  the  leased  lands  with¬ 
out  written  permission  from  the  man¬ 
ager.  Such  permission  will  be  granted 
only  if  it  is  necessary  to  cut  the  timber 
to  clear  the  land  or  to  erect  improve¬ 
ments  thereon. 

§  257.16  Rectangular  survey;  supple¬ 
mental  plats;  streets  and  roads,  (a) 
The  official  township  plats  ordinarily 
provide  the  basis  for  descriptions  of 
tracts,  in  compact  form,  in  units  of  5 
acres  or  aliquot  parts  thereof.  How¬ 
ever,  as  an  aid  in  the  identification  of 
the  tracts  on  the  ground,  frequently  it 
is  desirable  to  subdivide,  by  survey,  the 
areas  classified  for  administration  as 
small  tracts  in  order  that  at  least  one 
corner  of  each  such  tract  be  marked  on 
the  ground.  The  condition  of  the  orig¬ 
inal  survey  and  the  ease  of  identification 
of  the  individual  tracts  on  the  ground 
are  governing  factors  in  deciding 
W'hether  additional  surveys  should  be 


made.  Such  surveys,  made  simply  for 
the  purpose  of  marking  corners  of  legal 
subdivisions  of  the  rectangular  surveys, 
are  not  considered  as  "special  surveys,” 
and  the  cost  thereof  will  not  enter  into 
the  selling  price  of  the  land.  For  con¬ 
venience  in  description  the  tracts  may 
be  identified  by  lot  numbers,  but  only  by 
preparation  of  an  official  supplemental 
plat  for  that  purpose  by  protraction 
from  the  subsisting  record  or  based  upon 
supplemental  surveys  in  the  field.  Such 
identification  will  be  effective  as  of  the 
date  of  official  filing  of  the  plat  in  the 
land  office. 

(b)  Where  a  tract  is  situated  in  the 
fractional  portion  of  a  sectional  lotting, 
a  supplemental  plat  may  be  required  to 
afford  a  suitable  description.  The  plat 
will  be  prepared  at  the  time  the  lease 
issues.  If  the  subdivision  of  the  sec¬ 
tional  lotting  would  result  in  narrow 
strips  or  other  areas  containing  less  than 
2Mt  acres,  not  suitable  for  sale  or  lease 
as  separate  units,  such  excess  areas,  in 
the  discretion  of  the  manager,  may  be 
included  in  the  adjoining  5-acre  tracts. 

(c)  Unless  otherwise  provided  in  the 
classification  order,  the  leased  land  will 
be  subject  to  a  right-of-way  of  not  to 
exceed  33  feet  in  width  along  the  bound¬ 
aries  of  the  tract  for  street  and  road 
purposes  and  for  public  utilities.  The 
location  of  such  access  streets  or  roads 
may  be  indicated  on  a  working  copy  of 
the  official  plat  maintained  in  the  land 
office ;  or  where  the  land  has  been  classi¬ 
fied  for  lease  and  sale,  the  right-of-way 
may  be  definitely  located  prior  or  sub¬ 
sequent  to  the  issuance  of  patents;  and 
an  appropriate  clause  reserving  the 
easement  for  such  right-of-way  will  be 
incorporated  into  each  lease  or  patent. 

§  257.17  Irregular  tracts;  cost  of  spe¬ 
cial  survey.  Where,  in  the  opinion  of  the 
authorized  officer,  the  rectangular  form 
is  not  the  most  desirable  plan  for  devel¬ 
opment  of  an  area,  tracts  irregular  in 
form,  not  in  excess  of  5  acres  each,  may 
be  leased  or  sold  in  accordance  with  the 
regulations  in  this  part.  In  this  matter 
the  authorized  officer  may  initiate  action 
as  an  administrative  measure,  or  may  act 
upon  an  offer  to  lease.  An  offer  to  lease 
such  tract  should  contain  a  metes  and 
bounds  description  sufficiently  complete 
to  identify  the  location  and  boundaries 
of  the  land.  A  special  official  survey  will 
be  required  of  an  irregular  tract  for  pur¬ 
pose  of  identification  and  description  in 
the  lease  or  patent.  If  the  action  is  ini¬ 
tiated  upon  an  offer  to  lease,  the  offeror 
wTill  be  required  to  make  an  advance  pay¬ 
ment  to  the  manager,  equal  to  the  esti¬ 
mated  cost  of  executing  the  survey,  be¬ 
fore  the  field  work  will  be  undertaken; 
he  will  be  credited  with  any  excess  pay¬ 
ments  prior  to  the  issuance  of  lease  or 
patent.  In  the  case  of  special  surveys  as 
administrative  measures  the  cost  of  the 
survey  will  be  considered  as  a  normal 
expense  under  the  regular  appropriation 
available  for  surveying  the  public  lands ; 
and  when  the  tracts  are  sold,  the  selling 
price  shall  not  be  less  than  the  cost  of 
survey  of  the  particular  tract.  If  there 
is  a  group  of  contiguous  or  closely  asso¬ 
ciated  tracts  to  be  surveyed  at  one  time, 
the  cost  of  survey  will  be  prorated  among 
the  several  tracts  on  an  acreage  basis. 


§  257.18  Tracts  on  unsurveyed  land. 
Unsurveyed  public  lands  are  not  subject 
to  lease  or  sale  under  the  act.  An  offer 
filed  for  such  lands  will  be  rejected. 
However,  if  desired,  the  offeror  may  file 
a  request  for  the  survey  of  the  lands 
with  the  regional  administrator.  The 
description  must  be  sufficiently  complete 
to  identify  the  location,  boundary,  and 
area  of  the  land.  There  should  also  be 
given,  if  possible,  the  approximate  de. 
scription  or  location  of  the  land  by  sec¬ 
tion,  township  and  range.  A  person  who 
requests  the  survey  of  an  area  acquires 
no  preferential  right  to  apply  for  the 
land  under  the  act  upon  the  completion 
of  the  survey  and  the  official  filing  of  the 
plat.  After  the  survey  is  completed  and 
the  official  plat  is  placed  on  record,  the 
surveyed  area  will  be  subject  to  the  pro¬ 
visions  of  the  act  and  an  offer  to  lease 
may  then  be  filed. 

§  257.19  Termination  or  cancellation; 
removal  of  improvements,  (a)  The 
lessee  may  terminate  the  lease,  if  he  is 
not  in  default  thereunder,  subject  to  the 
consent  of  the  authorized  officer,  by 
filing  a  notice  of  relinquishment  of  the 
lease  in  the  proper  land  office.  The 
manager  may  cancel  any  lease  where  the 
lessee  has  failed  to  comply  with  any  of 
the  terms,  covenants,  and  stipulations 
of  the  lease,  or  to  abide  by  any  of  the 
regulations  in  this  part,  and  such  default 
has  continued  for  30  days  after  written 
notice  thereof. 

(b)  No  refund  will  be  made  of  rental 
for  the  unexpired  term  of  a  lease  relin¬ 
quished  by  the  lessee  or  canceled  by  the 
manager  for  cause. 

(c)  Upon  the  termination,  cancella¬ 
tion,  or  expiration  of  a  lease,  the  lessee 
wTill  have  a  period  of  90  days  within 
which  to  remove  his  improvements  from 
the  land  or  to  make  other  disposition 
thereof;  upon  his  failure  to  do  so  within 
the  time  allowed,  the  improvements  will 
become  the  property  of  the  United 
States. 

§  257.20  Offers  to  lease  public  land 
in  Alaska  in  terminated  lease,  (a) 
When  a  small  tract  lease  of  public  land 
in  Alaska  has  terminated  because  of  the 
expiration  of  the  term  for  which  it  was 
issued,  or  where  such  a  lease  is  canceled 
on  relinquishment  or  for  any  other 
reason,  the  land  during  the  remainder  of 
the  calendar  month  in  which  the  lease 
expires  and  during  the  calendar  month 
following  such  expiration,  or  during  the 
remainder  of  the  calendar  month  in 
which  the  notation  of  such  cancellation 
is  made  on  the  land  office  tract  books 
and  during  the  calendar  month  follow¬ 
ing  such  notation,  will  not  be  subject  to 
further  application  under  the  small  tract 
laws  except  as  follows: 

(1)  During  the  period  from  the  5th  to 
the  15th,  inclusive,  of  the  month  follow¬ 
ing  the  expiration  of  the  lease,  or  the 
notation  of  the  cancellation  of  the  lease 
on  the  land  office  tract  books,  any  quali¬ 
fied  person  may  file  in  the  proper  office  a 
"Lease  Termination  Drawing  Card”, 
Form  4-1215,  describing  the  tract 
desired. 

(2)  If  more  than  one  card  is  received 
during  the  period  mentioned  in  subpara¬ 
graph  (1)  of  this  paragraph,  all  cards 
will  be  included  in  a  drawing  to  be  held 
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at  a  subsequent  date  in  the  same  month, 
the  date  to  be  fixed  by  the  manager  or 
other  authorized  officer.  The  drawing 
vill  determine  priority  and  establish  an 
adequate  list  of  eligibles  and  of  alter¬ 
nates  entitled  to  file  a  lease  offer  for  the 
land.  If  one  card  only  is  received,  the 
land  will  be  allocated  to  that  applicant. 
An  applicant  may  not  file  more  than  one 
card  for  each  tract  made  available  pur¬ 
suant  to  this  section.  If  pursuant  to  any 
such  card  any  tract  is  allocated  to  an 
applicant,  no  additional  allocation  to 
him  under  any  other  such  card  will  be 
made.  A  lease  offer  must  be  filed  by  a 
successful  applicant  within  such  time  as 
may  be  allowed  for  that  purpose  by  the 
manager  or  other  authorized  officer. 

(b)  On  and  after  the  first  business 
day  of  the  month  following  the  drawing 
provided  for  in  paragraph  (a)  of  this 
section,  the  land,  if  not  then  included  in 
a  small  tract  lease,  may  be  applied  for 
under  the  small  tract  law  by  any  quali¬ 
fied  person  as  provided  in  §  257.7,  subject, 
however,  to  the  prior  right  to  lease  the 
land  under  that  law  acquired  by  any  ap¬ 
plicant  by  the  filing  of  a  Lease  Termina¬ 
tion  Drawing  Card,  and  also  subject  to 
the  right  of  the  prior  lessee  to  remove 
his  improvements,  if  any,  as  provided  in 
§257.19. 

(c)  Except  in  Alaska,  small  tract  lease 
offers  for  lands  in  terminated  small  tract 
leases  will  be  processed  in  the  order  in 
which  they  are  filed  after  the  lands  be¬ 
come  subject  to  appropriation.  If  con¬ 
flicting  lease  offers  are  filed  simultane¬ 
ously,  the  rights  of  the  applicants  will 
be  determined  by  a  drawing,  pursuant  to 
§295.8  of  this  chapter. 

§257.21  Appeals.  An  appeal  pursu¬ 
ant  to  the  rules  of  practice.  Part  221  of 
this  chapter,  may  be  taken  from  the 
decision  of  any  subordinate  officer  of  the 
Bureau  of  Land  Management  to  the  Di¬ 
rector,  and  from  the  Director’s  decision 
to  the  Secretary. 
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Sec.  —  - 

258.23  Identification  of  authorized  adver¬ 

tising  displays. 
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Authority:  §§  258.1  to  258.26  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

IN  GENERAL 

§  258.1  Statutory  authority.  Author¬ 
ity  to  issue  special  land-use  permits  for 
public  lands  within  or  outside  of  graz¬ 
ing  districts  for  purposes  other  than 
grazing  is  found  in  R.  S.  453  (43  U.  S.  C. 
2),  which  provides  that  the  Director, 
Bureau  of  Land  Management,  shall  per¬ 
form,  under  the  direction  of  the  Secretary 
of  the  Interior,  all  executive  duties  apper¬ 
taining  to  the  surveying  and  sale  of  the 
public  lands  of  the  United  States,  or  in 
anywise  regarding  such  public  lands. 

§  258.2  Policy;  use  of  lands,  (a)  It  is 
the  policy  of  the  Secretary  of  the  Interior, 
in  the  administration  of  the  public  lands 
within  or  outside  of  grazing  districts,  to 
permit,  where  practical,  the  beneficial  use 
thereof  for  special  purposes  not  spe¬ 
cifically  provided  for  by  the  existing  pub¬ 
lic  land  laws.  Permits  for  such  special 
use  will  not  be  issued,  however,  in  any 
case  where  the  provisions  of  the  existing 
public  land  laws  may  be  invoked.  For  ex¬ 
ample,  they  will  not  be  issued  to  author¬ 
ize  the  use  of  the  public  lands  for  home, 
cabin,  camp,  health,  convalescent,  recrea¬ 
tional,  or  business  sites  for  which  leases 
may  be  issued  under  the  act  of  June  1, 
1938  (52  Stat.  609;  43  U.  S.  C.  682a),  or 
for  the  development  of  minerals,  or  for 
the  securing  of  rights-of-way  obtainable 
under  existing  laws,  or  for  any  use  di¬ 
rectly  or  indirectly  relating  to  grazing. 

(b)  The  contemplated  use  must  not  be 
in  conflict  with  any  Federal  or  State 
laws. 

(c)  An  applicant  must  state  in  his  ap¬ 
plication  the  use  to  which  he  intends  to 
put  the  lands,  and  he  will  not  be  per¬ 
mitted  to  devote  them  to  any  other  use, 
unless  he  secures  an  additional  permit. 

§  258.3  Qualifications  of  applicants. 
Any  person,  over  21  years  of  age,  who  is 
a  citizen  of  the  United  States,  or  who 
has  declared  his  intention  to  become  a 
citizen,  or  any  group  or  association  com¬ 
posed  of  such  persons,  or  any  corpora¬ 
tion  organized  under  the  laws  of  the 
United  States  or  of  any  State  or  Terri¬ 
tory  thereof,  authorized  to  conduct  busi¬ 
ness  in  the  State  in  which  the  land  in¬ 
volved  is  situated,  or  any  agency  of  the 
Federal  Government,  or  any  State  or  po¬ 
litical  subdivision  thereof,  may  file  such 
application. 

§  258.4  Execution  of  applications. 
Applications  must  be  executed  in  dupli¬ 
cate  on  Form  4-972.1  The  application 
must  be  filed  in  the  proper  land  office 
in  the  State  or  Territory,  or  for  lands  in 
a  State  in  which  there  is  no  land  office, 
shall  be  filed  with  the  Bureau  of  Land 
Management,  Washington  25,  D.  C.,  ex¬ 
cept  the  application  for  land  in  North  or 
South  Dakota  shall  be  filed  in  the  land 


1  Filed  as  part  of  the  original  document. 
Copies  may  be  obtained  on  request  from  any 
land  office  or  from  the  Bureau  of  Land 
Management,  Washington  25,  D.  C. 


office  at  Billings,  Montana;  application 
for  land  in  Nebraska  or  Kansas  shall  be 
filed  in  the  land  office  at  Cheyenne, 
Wyoming;  and  for  lands  in  Oklahoma  in 
the  land  office  at  Santa  Fe.  New  Mexico. 
Application  for  O  &  C  land  in  Oregon 
shall  be  filed  in  the  appropriate  district 
forestry  office. 

§  258.5  Fees.  A  fee  of  $5  will  be  re¬ 
quired  with  each  application,  except  ap¬ 
plications  by  agencies  of  the  Federal 
Government  and  agencies  of  the  States 
and  political  subdivisions  thereof.  The 
fee  paid  by  an  applicant  will  be  returned 
If  the  application  is  rejected. 

§  258.6  Occupancy  of  land  prior  to 
permit.  An  application  for  special  land- 
use  permit  will  not  entitle  the  applicant 
to  occupy  the  land  prior  to  the  issuance 
rf  a  permit.  Any  occupation  of  the  land 
prior  to  the  issuance  of  a  permit,  or  use 
thereafter  except  in  accordance  with  the 
terms  of  the  permit,  is  hereby  pro¬ 
hibited. 

§  258.7  Term  of  permit;  renewal.  A 
special  land-use  permit  may  be  issued  for 
a  period  of  not  exceeding  5  years  and 
will  be  revocable  for  any  breach  of  con¬ 
dition  thereof.  It  also  will  be  revocable 
in  the  discretion  of  the  authorized  offi¬ 
cer,  at  any  time,  upon  notice,  if  in  his 
judgment  the  lands  should  be  devoted 
to  another  use.  Upon  the  expiration  of 
a  permit,  if  the  permittee  has  complied 
with  the  provisions  thereof,  he  will  be 
considered  the  preferred  applicant  for  a 
new  permit  under  regulations  then  in 
force,  provided  no  superior  claim  to  the 
land  has  been  asserted  in  the  meantime. 

§  258.8  Rental,  (a)  Each  permittee 
will  be  required  to  pay  to  the  Bureau 
of  Land  Management,  in  advance,  the 
annual  rental  fixed  by  the  permit,  which 
shall  be  based  upon  the  value  of  the  land 
for  the  use  to  which  it  is  to  be  put.  The 
annual  rental  may  be  adjusted  from  year 
to  year,  in  the  discretion  of  the  author¬ 
ized  officer.  In  no  case,  however,  will  the 
minimum  rental  charge  be  fixed  at  less 
than  $5  per  annum. 

(b)  Special  land-use  permits  applied 
for  by  agencies  of  the  Federal  Govern¬ 
ment  and  agencies  of  States  and  politi¬ 
cal  subdivisions  thereof  may,  in  the  dis¬ 
cretion  of  the  authorized  officer,  be 
issued  without  rental  charge. 

§  258.9  Permit  area;  description  and 
marking  of  land.  A  special  land-use 
permit  will  not  be  issued  for  more  than 
5  acres,  except  upon  a  showing  of  special 
need,  satisfactory  to  the  authorized  of¬ 
ficer.  The  land  must  be  vacant  pub¬ 
lic  land,  or  public  land  withdrawn  or 
reserved  under  authority  of  the  Secre¬ 
tary  of  the  Interior,  surveyed  or  un¬ 
surveyed.  If  surveyed,  the  land  must 
be  described  in  the  application  by  legal 
subdivisions  of  the  public  land  surveys. 
The  smallest  legal  subdivision  in  a  quar¬ 
ter-quarter  section  or  fractional  lot  that 
will  be  considered  is  2^  acres.  Where, 
however,  a  fractional  lot  contains  less 
than  2%  acres,  a  permit  may  be  issued 
for  the  entire  lot.  If  unsurveyed,  the 
land  must  be  described  by  metes  and 
bounds,  with  substantial  monuments  at 
each  corner  and  with  a  tie  to  a  nearby 
corner  of  the  public  land  surveys,  if  feas- 
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ible.  If  such  tie  Is  not  feasible,  the 
location  must  be  otherwise  identified 
with  certainty,  preferably  with  reference 
to  prominent  topographic  or  cultural 
features.  The  land  must  be  taken  in 
rectangular  form,  if  at  all  practicable. 

§  258.10  Land  not  segregated.  A  spe¬ 
cial  land-use  permit  will  be  subject  to 
valid  adverse  claims  theretofore  or  there¬ 
after  acquired  and  to  the  filing  of  appli¬ 
cations  and  the  acquisition  of  rights  by 
others,  as  follows: 

(a)  Applications  and  selections  may 
be  made  under  nonmineral  laws,  subject 
to  the  revocation  of  the  permit. 

(b)  The  mineral  contents  in  the  land 
shall  at  all  times  be  subject  to  prospect¬ 
ing,  location,  developing,  mining,  enter¬ 
ing,  leasing,  or  patenting  under  the  pro¬ 
visions  of  the  applicable  general  mining 
laws  or  mineral  leasing  laws. 

<c)  The  special  land-use  permit  shall 
be  subject  to  any  permit  issued  under  the 
act  of  June  8,  1906  (34  Stat.  225;  16 
U.  S.  C.  431-433),  to  explore  for  objects 
of  antiquity  on  the  public  lands. 

(d)  The  special  land-use  permit  shall 
not  restrict  the  acquisition  by  grant  or 
permit  of  rights-of-way  under  existing 
laws. 

5  258.11  Timber.  A  special  land-use 
permit  will  not  entitle  an  applicant  to 
cut  and  remove  timber  from  the  land. 
If  he  wishes  to  cut  and  remove  the  tim¬ 
ber,  application  therefor  must  be  made 
in  accordance  with  the  go^rning  laws 
and  regulations. 

§  258.12  Special  stipulations  in  per¬ 
mit.  If  it  is  found  that  unusual  condi¬ 
tions  or  the  protection  of  the  public  in¬ 
terests  require  the  insertion  of  special 
stipulations  in  the  permit,  the  applicant 
will  be  advised  thereof  prior  to  its  issu¬ 
ance. 

§  258.13  Assignment  of  permit.  A 
permittee  will  not  be  allowed  to  assign 
a  permit  or  any  interest  therein  without 
the  approval  of  the  authorized  officer. 
Proposed  assignments  must  be  supported 
by  a  statement  signed  by  the  assignee 
agreeing  to  be  bound  by  the  provisions 
of  the  permit,  if  the  assignment  is  ap¬ 
proved,  and  a  showing  that  the  assignee 
possesses  the  qualifications  set  out  in 
§  258.3. 

§  258.14  Removal  of  improvements. 
The  permittee,  if  all  rental  charges  due 
the  Government  have  been  paid,  may  re¬ 
move  within  such  reasonable  time  as 
may  be  allowed  by  the  authorized  officer 
after  the  revocation  or  expiration  of  a 
permit,  all  structures  which  have  been 
placed  upon  the  premises  by  him  or  his 
assignor.  If  the  permittee  fails  to  make 
payment  of  the  rental  charges  within 
30  days  from  receipt  of  notice  requiring 
payment,  or  upon  revocation  or  expira¬ 
tion  of  the  permit  fails  to  remove  the 
structures  within  the  time  required  by 
the  authorized  officer,  the  structures 
will  become  the  property  of  the  United 
States. 

§  258.15  Refund.  No  refund  of  rentals 
properly  paid  will  be  made  because  of  the 
revocation  of  the  permit,  at  any  time,  or 
because  of  interference  with  or  preven¬ 
tion  of  the  exercise  of  the  privileges 
conferred  by  the  permit  by  mineral 


prospectors,  locators,  licensees,  permit¬ 
tees,  lessees,  or  patentees,  or  by  permit¬ 
tees  under  the  act  of  June  8,  1906  (34 
Stat.  225;  16  U.  S.  C.  431-433),  or  by 
grantees  or  permittees  of  rights-of-way 
under  existing  laws. 

SPECIAL  LAND-USE  PERMITS  FOR  ADVERTISING 
DISPLAYS  ON  THE  PUBLIC  LANDS 

I  258.16  Advertising  displays  on  pub¬ 
lic  lands  without  permits  unauthorized. 
The  erection  or  maintenance  on  the  pub¬ 
lic  lands  of  advertising  displays,  without 
permission,  is  unauthorized  by  law.  Any 
person  erecting  or  maintaining  one  or 
more  advertising  displays  on  the  public 
lands,  except  under  authority  of  a  permit 
issued  by  the  authorized  officer  as 
hereinafter  provided  for,  shall  be  deemed 
a  trespasser. 

§  258.17  Words  “ advertising  displays” 
defined.  The  words  “advertising  dis¬ 
plays,”  as  used  in  the  regulations  in  this 
part  shall  include  structures  of  any  kind 
with  or  without  lighting  effects  erected 
or  maintained  for  outdoor  advertising 
purposes,  upon  which  any  poster,  bill, 
printing,  painting,  or  other  advertise¬ 
ment  of  any  kind  whatsoever,  including 
statuary,  may  be  placed  for  advertising 
purposes,  but  shall  not  include: 

(a)  Official  notices  or  advertisements 
posted  by  or  under  the  direction  of  any 
public  or  court  officer,  in  the  perform¬ 
ance  of  his  official  duties. 

(b)  Danger,  precautionary,  and  in¬ 
formative  signs  erected  by  officials  of  the 
Federal  Government,  or  officials  of  the 
State  or  of  any  subdivision  thereof,  or  of 
any  nonprofit  organization  in  the  State, 
relating  to  the  premises,  or  warning  of 
the  conditions  of  travel  on  a  highway,  or 
of  forest  fires,  or  road  symbols,  or  speed 
limits. 

(c)  Highway  markers  or  signs  relat¬ 
ing  to  any  city,  town,  village,  or  historic 
place  or  shrine. 

(d)  Notice  of  any  railroad,  bridge, 
ferry,  or  other  transportation  or  trans¬ 
mission  company,  necessary  for  the  di¬ 
rection  or  safety  of  the  public. 

(e)  Official  signs,  notices,  or  symbols 
for  the  information  of  aviators,  as  to 
location,  direction,  or  landings,  and  con¬ 
ditions  affecting  safety  in  aviation. 

(f)  Signs  containing  16  square  feet  or 
less  bearing  an  announcement  of  any 
town,  village  or  city,  or  nonprofit  associ¬ 
ation,  or  chamber  of  commerce,  adver¬ 
tising  itself,  or  local  industries,  buildings, 
meetings,  or  attractions,  but  not  adver¬ 
tising  any  particular  individual  or  cor¬ 
poration  engaged  in  business  for  a  profit, 
providing  not  more  than  one  sign  bear¬ 
ing  the  same  or  similar  announcement 
shall  be  placed  on  any  one  approach  to 
the  city  or  village  involved. 

(g)  Signs  erected  by  Red  Cross  au¬ 
thorities  relating  to  Red  Cross  Emer¬ 
gency  Stations. 

(h)  Signs  advertising  bona  fide  agri¬ 
cultural  county,  district,  or  State  fairs. 

§  258.18  Permittees.  Permits  will  be 
Issued  only  to  the  owners,  operators,  or 
proprietors  of  business  establishments  or 
their  agents  advertising  their  own  busi¬ 
ness  and  products  sold  on  the  premises, 
situated  not  more  than  30  miles,  meas¬ 
ured  by  highway  travel,  from  the  adver¬ 
tising  displays. 


§  258.19  Applications  for  permits. 
(a)  Applications  for  permits  must  be  exe¬ 
cuted  in  duplicate  on  Form  4-972b.' 
Each  application  must  contain  a  suffi¬ 
cient  recital  of  the  facts  relative  to  the 
advertising  display,  including  its  size, 
and  lighting  effect,  if  any,  to  enable  its 
substantial  production  from  the  descrip¬ 
tion.  A  sketch  or  photograph  showing 
the  display,  and  a  photograph  showing 
the  location  on  which  it  is  to  be  placed, 
should  be  furnished.  The  application 
should  identify  the  highway  or  other 
medium  of  travel  along  which  it  is  pro¬ 
posed  to  erect  the  display  and  should 
give  the  distance  and  direction  of  the 
site,  measured  by  highway  travel,  to  the 
nearest  cities  or  towns.  If  the  land  on 
which  it  is  desired  to  place  the  display 
has  been  surveyed,  its  description  should 
be  given  in  terms  of  the  public  land  sur¬ 
veys.  The  application  must  be  filed  in 
the  proper  land  office  in  the  State  or 
Territory,  or  for  lands  in  a  State  in 
which  there  is  no  land  office,  shall  be 
filed  with  the  Bureau  of  Land  Manage¬ 
ment,  Washington  25,  D.  C.,  except  the 
applications  for  lands  in  North  or  South 
Dakota  shall  be  filed  in  the  land  office 
at  Billings,  Montana;  applications  for 
lands  in  Nebraska  or  Kansas  shall  be 
filed  in  the  land  office  at  Cheyenne, 
Wyoming;  and  for  lands  in  Oklahoma  in 
the  land  office  at  Santa  Fe,  New  Mexico. 
Applications  for  O  &  C  lands  in  Oregon 
must  be  filed  in  the  appropriate  district 
forestry  office. 

(b)  Where  public  lands  in  more  than 
one  land  district  are  involved,  a  separate 
application  covering  the  lands  in  each 
district  must  be  filed. 

§  258.20  Fees  and  charges,  (a)  A  fee 
of  $5  must  accompany  each  application 
for  a  permit  to  erect  one  or  more  adver¬ 
tising  displays.  The  fee  will  be  returned, 
if  the  application  is  rejected. 

(b)  The  initial  and  annual  charges  for 
advertising  displays  shall  be  as  follows: 
Not  less  than  20  cents  per  annum  for 
each  square  foot  of  sign  surface,  not  less 
than  $1  per  annum  for  each  display  and 
not  less  than  $5  per  annum  for  one  or 
more  displays  authorized  by  the  same 
permit.  The  amount  of  the  charge,  sub¬ 
ject  to  such  minima,  will  be  fixed  by  the 
authorized  officer.  Due  consideration 
will  be  given  in  fixing  the  amounts  to  all 
pertinent  facts  and  circumstances,  in¬ 
cluding  the  charges  made  for  corre¬ 
sponding  privileges  on  privately  owned 
lands  similarly  situated. 

(c)  When  conflicting  applications  are 
filed,  due  consideration  will  be  given  to 
the  showing  of  each  applicant  and  such 
action  will  be  taken  as  is  deemed  to  be 
warranted  by  the  facts  and  circum¬ 
stances. 

(d)  The  annual  charges  must  be  paid 
each  year  in  advance. 

(e)  Where  charges  are  paid  in  advance 
and  a  permit  is  canceled  before  the  ex¬ 
piration  of  the  period  for  which  it  was 
issued,  a  proportionate  refund  of  the 
charges  will  be  made. 


*  Filed  as  part  of  the  original  document. 
Copies  may  be  obtained  on  request  from  any 
land  office  or  from  the  Bureau  of  Land  Man¬ 
agement,  Washington,  D.  C. 
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§  258.21  Permits.  Special-use  per¬ 
mits  to  erect  and  maintain  advertising 
displays  on  the  public  lands  may  be  is¬ 
sued.  by  or  under  authority  of  the  au¬ 
thorized  officer,  and  in  his  discretion,  on 
Form  4-972c,  for  periods  of  not  exceed¬ 
ing  5  years,  in  accordance  with  §§  258.16 
to  258.26.  The  permits  will  be  revocable 
in  the  discretion  of  the  authorized  officer 
at  any  time. 

5  258.22  Renewal  of  permit.  A  per¬ 
mit  issued  in  accordance  with  §§  258.16 
to  258.26  may  be  renewed,  in  the  discre¬ 
tion  of  the  authorized  officer,  upon  the 
filing  of  an  application  for  renewal  not 
more  than  6  months  nor  less  than  60 
days  prior  to  its  expiration. 

§  258.23  Identification  of  authorized 
advertising  displays.  Each  advertising 
display  erected  or  maintained  under  a 
permit  issued  pursuant  to  §§  258.16  to 
258.26.  should,  for  convenient  identifica¬ 
tion,  have  the  serial  number  of  such 
permit  marked  or  painted  thereon. 

§  258.24  Unauthorized  advertising  dis¬ 
plays.  (a)  Persons  who  heretofore  have 
erected  advertising  displays  on  the  pub¬ 
lic  lands  must  either  obtain  permits  to 
continue  such  displays,  if  authorized  by 
§|  258.16  to  258.26,  or  must  remove  the 
displays,  as  promptly  as  possible. 

(b)  Where  an  unauthorized  advertis¬ 
ing  display  on  the  public  lands  is  found, 
the  United  States  will  take  appropriate 
steps  to  secure  its  removal,  unless  the 
owner  obtains  a  permit.  The  owner,  if 
known,  will  be  given  notice  in  writing 
of  the  requirements.  Displays  erected 
prior  to  October  13,  1941,  must  be  re¬ 
moved  within  6  months  from  and  after 
the  date  of  the  approval  of  §§  258.16  to 
258.26,  unless  application  for  a  permit  is 
made  within  that  period.  Displays 
erected  prior  to  October  13,  1941,  for 
which  applications  for  permits  are  made 
but  for  which  permits  are  refused,  and 
unauthorized  displays  thereafter  erected 
must  be  removed  within  such  reasonable 
time  as  may  be  fixed  by  the  regional  ad¬ 
ministrator.  If  the  owner  fails  to  re¬ 
move  the  display  within  the  time  allowed, 
it  may  be  removed  by  the  United  States 
and  the  owner  will  be  held  liable  to  the 
United  States  for  expenses  incurred  in 
removing  it.  If  the  owner  is  unknown, 
or  cannot  be  found,  the  display  may  be 
removed  by  the  United  States,  without 
notice.  A  registered  letter  addressed  to 
the  owner  at  his  last  known  place  of 
residence,  if  returned  unclaimed,  will  be 
considered  sufficient  service  of  notice. 

§  258.25  Restrictions  on  advertising 
displays,  (a)  No  advertising  display 
shall  be  permitted  which,  in  the  opinion 
of  the  authorized  officer,  would  mar 
the  landscape,  hide  road  intersections  or 
crossings,  or  which,  in  his  opinion  is 
otherwise  objectionable. 

(b)  No  advertising  display  shall  be 
sffixed  to,  or  painted  on,  any  tree  or  rock 
situated  on  the  public  lands,  or  on  any 
other  natural  object  on  such  lands. 

(c>  No  advertising  display  shall  be 
erected  more  than  30  miles,  measured  by 
highway  travel  from  the  point  where  the 
service  advertised  is  rendered,  the  mer*< 
enandise  is  sold,  or  the  business  adver¬ 
tised  is  located. 


(d)  All  advertising  displays  shall  con¬ 
form  to  the  applicable  State  laws  and 
local  ordinances  or  regulations. 

(e)  No  advertising  display  shall  be 
erected  within  1,000  feet  of  any  other 
such  display  on  public  or  privately 
owned  lands,  and  not  more  than  one 
advertising  display,  or  sign,  per  mile, 
advertising  one  concern,  establishment, 
or  product,  shall  be  permitted,  in  the  ab¬ 
sence  of  necessity,  satisfactory  to  the 
authorized  officer. 

(f)  Serial  signs  (any  series  of  small 
signs  intended  to  be  read  in  sequence 
which  individually  do  not  give  the  com¬ 
plete  advertisement)  are  prohibited. 

(g)  Signs  shall  not  be  permitted 
within  15  miles  of  entrances  to  national 
parks  or  national  monuments,  measured 
by  highway  travel,  unless  approved  by 
the  National  Park  Service. 

§  258.26  Special  land-use  permit  regu¬ 
lations.  All  the  provisions  of  the  special 
land-use  permit  regulations  (§§  258.1 
to  258. 15),  not  inconsistent  with  §§  258.16 
to  258.  25,  inclusive,  are  hereby  extended 
to  and  made  applicable  to  special  land- 
use  permits  for  advertising  displays. 
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259.19  Default,  suspension,  cancellation, 

damages  and  expenses  incurred  by 
Government  chargeable  to  pur¬ 
chaser. 

259.20  Duration  of  contract. 

free  use 

259.21  Free-use  privilege;  limitations. 

259.22  Application  for  permit. 

259.23  Issuance  and  cancellation  of  permit; 

removal  of  materials;  bond. 

259.24  Removal  by  agent. 

259.25  Termination  of  permit;  extensions; 

notice  of  completion  of  removal 
operations. 

GENERAL 

259.26  Trespass:  penalty  for  unauthorized 

removal  of  material. 

259.27  Appeals. 

Authority:  §§  259.1  to  259.27  Issued  under 
sec.  1,  61  Stat.  681;  43  U.  S.  C.  1185. 

§  259.1  Statutory  authority.  (a) 
The  act  of  July  31,  1947  (61  Stat.  681 ;  43 
U.  S.  C.  1185)  authorizes  the  disposal  of 
materials,  including  but  not  limited  to 
sand,  stone,  gravel,  yucca,  manzanita, 
mesquite,  cactus,  common  clay,  and  tim¬ 


ber  or  other  forest  products,  on  public 
lands  of  the  United  States,  if  the  dis¬ 
posal  is  not  otherwise  expressly  author¬ 
ized  by  laws  of  the  Unted  States,  includ¬ 
ing  the  United  States  mining  laws,  and  is 
not  expressly  prohibited  by  laws  of  the 
United  States,  nor  detrimental  to  the 
public  interests.  The  act  of  August  31, 
1950  (64  Stat.  572;  43  U.  S.  C.  Sup.  1188) 
added  to  the  act  of  July  31,  1947,  a  sec¬ 
tion  4  authorizing  the  disposal  of  sand, 
stone,  gravel,  and  vegetative  materials 
located  below  high-water  mark  of  nav¬ 
igable  waters  of  the  Territory  of  Alaska. 

(b)  The  provisions  of  this  act  do  not 
apply  to  lands  in  any  national  forest, 
national  park  or  national  monument  or 
to  any  Indian  lands,  or  lands  set  aside 
or  held  for  the  use  or  benefit  of  Indians, 
including  lands  over  which  jurisdiction 
has  been  transferred  to  the  Department 
of  the  Interior  by  Executive  order  for  the 
use  of  Indians. 

(c)  Except  as  to  the  land  specified  in 
paragraph  (b)  of  this  section,  the  dis¬ 
posal  may  be  made  of  materials  on 
lands  withdrawn  in  aid  of  a  function  of 
a  Federal  department  or  agency  other 
than  the  Department  of  the  Interior,  or 
a  State,  territory,  county,  municipality, 
water  district,  or  other  local  Govern¬ 
ment  subdivision  or  agency,  with  the 
consent  of  said  Federal  department  or 
agency,  or  of  such  State,  Territory,  or 
local  governmental  unit. 

§  259.2  Definitions,  (a)  “Authorized 
officer”  means  the  Government  official 
who  has  been  duly  authorized  to  sign 
the  contract  for  the  disposal  of  materials 
or  to  issue  a  permit  under  the  act  and 
to  take  action  under  such  contract  or 
permit. 

(b)  “Officer  in  charge”  means  such 
officer  as  may  be  designated  by  the  sign¬ 
ing  officer  or  other  authorized  Govern¬ 
ment  official  to  supervise  operations 
under  such  contract  or  permit. 

(c)  “The  act”  means  the  act  of  July 
31,  1947  (61  Stat.  681;  43  U.  S.  C.  1185- 
1188,  as  amended). 

§  259.3  Disposals  which  must  he  made 
under  other  statutes;  rights  under  other 
statutes,  (a)  The  disposal  of  materials 
will  be  made  under  other  acts  where 
there  is  any  such  statutory  authority. 
Dead  or  down  timber,  or  timber  which 
has  been  seriously  or  permanently  dam¬ 
aged  by  forest  fires,  shall  not  be  disposed 
of  under  the  act  but  rather  under  the 
act  of  March  4,  1913  (37  Stat.  1015;  16 
U.  S.  C.  614,  615),  as  amended,  and  the 
regulations  thereunder  (Part  284  of  this 
chapter).  However,  where  such  dead, 
down,  or  damaged  timber  is  intermingled 
with  timber  which  is  live,  standing,  and 
of  merchantable  size  and  character,  and 
it  is  not  feasible  to  sell  the  two  classes  of 
timber  separately,  consideration  will  be 
given  to  the  disposal  of  both  classes  in 
a  single  transaction  under  the  act  and 
the  regulations  in  this  part. 

(b)  The  disposal  of  timber  in  Alaska, 
where  statutory  authority  under  other 
acts  exists,  will  be  made  under  such  stat¬ 
utes  and  the  applicable  regulations  (Part 
79  of  this  chapter) .  Sales  of  more  than  a 
two  years’  supply  of  timber  for  domestic 
use  in  Alaska  may  be  authorized  under 
the  act.  Timber  on  the  revested  Oregon 
and  California  Railroad  and  Reconveyed 
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Coos  Bay  Wagon  Road  Grant  Lands  will 
be  disposed  of  under  the  applicable  act 
and  regulations  (Part  115  of  this 
chapter). 

(c)  The  limitations  on  free-use  priv¬ 
ileges  under  the  act  because  of  the 
existence  of  other  statutory  authority 
for  the  free  use  of  timber  are  set  out  in 
S  259.21. 

(d)  Sand,  stone,  and  gravel  of  such 
quality  and  quantity  as  to  be  subject  to 
the  mining  laws,  will  not  be  disposed  of 
under  the  act. 

(e)  Where  there  are  valid,  existing 
claims  to  the  land  by  reason  of  settle¬ 
ment,  entry,  or  similar  rights  obtained 
under  the  public  land  laws,  no  disposal  of 
the  materials  on  the  land  may  be  made 
under  the  act.  If  the  disposal  of  mate¬ 
rials  is  consistent  with  such  interest  in 
the  land,  as  in  the  case  of  lawful  grazing 
or  mining  use,  the  materials  may  be  dis¬ 
posed  of  under  the  act  under  such  con¬ 
ditions  as  the  authorized  officer,  in  his 
discretion,  may  specify. 

(f)  The  purchaser  of  materials  shall 
have  a  prior  right  to  the  materials  in 
accordance  with  the  terms  and  provisions 
of  the  contract  of  purchase  as  against 
any  subsequent  claimant  or  entryman 
of  the  land  affected. 

(g)  The  proceeds  derived  from  such 
sales  shall  be  deposited  in  the  Treasury 
of  the  United  States  and  shall  be  dis¬ 
posed  of  in  the  same  manner  as  moneys 
received  from  the  sale  of  public  lands, 
except  that  moneys  received  from  the 
disposal  of  materials  from  school  section 
lands  in  Alaska,  reserved  under  the  act 
of  March  4.  1915  (38  Stat.  1214;  48 
U.  S.  C.  353),  as  amended,  shall  be  de¬ 
posited  in  the  United  States  Treasury  for 
payment  annually  to  the  Territory  of 
Alaska,  pursuant  to  the  act  of  August  31, 
1950  (64  Stat.  571;  43  U.  S.  C.  1187). 

SALES 

5  259.4  Sale  and  appraisal,  (a)  All 
materials  to  be  sold  under  the  provisions 
of  the  act  shall  be  appraised  and  in  no 
case  shall  they  be  sold  at  less  than  the 
appraised  price.  They  shall  be  sold  to 
a  responsible  qualified  purchaser  under 
the  appropriate  form  of  contract  and 
upon  such  additional  terms  as  the  sign¬ 
ing  officer  considers  advisable. 

(b)  Where  the  appraised  value  of  the 
materials  is  $1,000  or  less,  it  may  be  sold 
to  a  responsible  qualified  applicant  or  to 
the  highest  qualified  bidder  at  public 
auction  or  under  sealed  bids.  Sale  with¬ 
out  competitive  bidding  may  be  made  in 
the  discretion  of  the  authorized  officer 
where  he  determines  it  is  unlikely  a  com¬ 
petitive  interest  exists.  Not  more  than 
$1,000  worth  of  materials  may  be  sold 
non-competitively  to  any  one  applicant 
in  any  period  of  twelve  consecutive 
months.  However,  this  limitation  shall 
not  be  applicable  to  sales  of  $1,000  or 
less  of  salvage  timber  or  of  small  iso¬ 
lated  tracts  of  mature  or  over-mature 
timber  when,  in  the  judgment  of  the  au¬ 
thorized  officer,  such  sale  is  in  the  public 
interest. 

(c)  If  the  appraised  value  exceeds 
$1,000,  however,  a  sale  may  be  authorized 
only  to  the  highest  responsible  qualified 
bidder  at  public  auction  or  under  sealed 
bids. 


RULES  AND  REGULATIONS 

(d)  Offerings  of  material  for  sale  may 
be  made  without  the  receipt  of  applica¬ 
tions,  when  such  action  is  in  the  public 
interest. 

(e)  Whenever  in  his  judgment  it  is  in 
the  public  interest  to  do  so,  the  author¬ 
ized  officer  may  authorize  the  sale  of 
all  of  one  type  or  kind  of  nonvegetative 
material  on  or  in  specific  tracts  of  land 
where  the  quantity  of  such  material  can¬ 
not  be  determined  prior  to  extraction  or 
removal  thereof.  The  contract  of  sale 
shall  set  forth  the  price  per  unit  payable 
to  the  United  States,  the  minimum  an¬ 
nual  payment  and  such  other  terms  as 
the  authorized  officer  shall  consider 
advisable.  All  such  sales  shall  be  made 
competitively  to  the  highest  qualified 
bidder  at  public  auction  or  under  sealed 
bids,  after  publication  and  posting  of 
notice  as  provided  in  §  259.7. 

§  259.5  Who  may  apply.  An  appli¬ 
cant  may  be  (a)  an  individual,  (b)  a 
partnership,  (c)  an  unincorporated  as¬ 
sociation,  or  (d)  a  corporation  organized 
under  the  laws  of  the  United  States  or 
of  a  State  or  Territory  thereof  and  au¬ 
thorized  to  transact  business  in  the 
State  or  Territory  in  which  the  lands 
are  situated. 

§  259.6  Application;  contents.  (a) 
An  application  to  purchase  hereunder 
may  be  filed  in  any  office  of  the  Bureau 
of  Land  Management.  The  application 
should  be  made  on  Form  4-059  and  con¬ 
tain  the  following  data: 

(1)  The  full  name  and  address  of  the 
applicant. 

(2)  If  for  a  noncompetitive  sale,  the 
contract  numbers  of  all  noncompetitive 
contracts  entered  into  by  the  applicant 
with  the  Government  under  this  act 
during  the  twelve-month  period  preced¬ 
ing  the  filing  of  the  application. 

(3)  A  description  of  the  lands,  if  sur¬ 
veyed,  according  to  legal  subdivision;  if 
the  lands  are  unsurveyed,  they  must  be 
sufficiently  described  to  permit  their 
identification  and  the  approximate  acre¬ 
age  of  the  lands  described. 

(4)  A  detailed  statement  as  to  the 
nature  and  estimated  quantity  of  each 
species  or  kind  of  material  desired,  the 
purpose  for  which  it  is  desired,  its  esti¬ 
mated  unit  and  total  value,  and  when 
the  taking  could  be  commenced  and 
completed. 

§  259.7  Publication  and  posting,  (a) 
In  any  proposed  sale  for  more  than 
$1,000  notice  must  be  published  prior  to 
the  date  of  sale  at  the  expense  of  the 
Government  in  a  newspaper  published 
in  the  county  in  which  the  materials  are 
located.  If  the  materials  are  in  two  or 
more  counties,  notice  may  be  published 
in  any  one  of  the  counties.  If  no  news¬ 
paper  is  published  in  such  county,  then 
publication  shall  be  made  in  a  news¬ 
paper  of  general  circulation  in  the 
county.  The  notice  must  be  published 
on  the  same  day  weekly  for  four  con¬ 
secutive  weeks. 

(b)  In  any  proposed  non-competitive 
sale  for  $1,000  or  less,  the  authorized  offi¬ 
cer  may  require  notice  of  sale  to  be 
posted  in  such  place  and  for  such  period 
as  he  may  prescribe.  The  authorized 
officer  may  require  additional  notice,  in¬ 
cluding  publication  in  a  newspaper  at 


least  once  but  not  more  than  four  times. 
Where  the  authorized  officer  determines 
that  a  competitive  sale  of  such  material 
shall  be  ordered,  publication  shall  be 
made  in  a  newspaper  at  least  once  but 
not  more  than  fouf  times. 

§  259.8  Deposits  with  bids.  A  mini¬ 
mum  deposit  of  at  least  ten  percent  of 
the  appraised  value  of  the  materials  to 
be  sold  must  accompany  each  bid.  How¬ 
ever,  the  authorized  officer,  in  his  discre¬ 
tion,  may  require  a  deposit  in  excess  of 
the  ten  percent  minimum.  Each  deposit  I 
must  be  made  by  money  order,  cashier’s  I 
check  or  certified  check,  drawn  payable  I 
to  the  Bureau  of  Land  Management  I 
except  that  a  bid  may  be  accompanied  I 
by  a  corporate  surety  bid  bond  (Form 
4-061)  in  the  amount  of  the  required 
deposit,  conditioned  upon  execution  by 
the  bidder,  if  the  contract  is  awarded  to 
him,  of  the  required  contract  with  the 
Government  within  30  days  after  the 
copies  of  the  contract  are  transmitted  to 
him  for  execution  in  accordance  with 
§  259.10  (a).  Deposits  with  bids  are  re¬ 
quired  as  a  guarantee  of  good  faith,  and 
when  payment  in  full  is  not  made  in 
advance  the  deposit  of  the  successful 
bidder  will  be  retained  until  the  contract 
is  completed.  The  deposit  will  then  be 
returned,  provided  the  purchaser  has 
faithfully  performed  the  terms  of  the 
contract.  If  a  bond  is  furnished  and  ac¬ 
cepted,  the  deposit  will  then  be  credited 
toward  the  initial  payment  under  the 
contract.  Deposits  made  with  bids  will 
be  returned  to  the  unsuccessful  bidders 
after  award  of  the  contract. 

§  259.9  Action  on  bids ;  qualifications 
of  bidders,  (a)  If  no  bid  is  received 
within  the  time  specified  in  the  notice 
of  sale  for  the  receipt  of  bids,  the  author¬ 
ized  officer,  in  his  discretion,  if  he  de¬ 
termines  that  no  significant  rise  has 
occurred  in  the  market  price  of  the  ma¬ 
terials  over  the  appraised  price,  may  keep 
open  the  period  for  the  receipt  of  bids 
for  all  or  any  part  of  an  additional  90- 
day  period  and  may  sell  the  materials 
without  readvertising  in  the  following 
manner: 

(1)  If,  during  the  extended  period  for 
the  receipt  of  bids,  a  written  or  oral 
offer  is  made  for  the  materials  at  not 
less  than  the  advertised  minimum  ap¬ 
praised  price,  such  offer  shall  be  posted 
in  the  office  of  the  authorized  officer  for  a 
period  of  not  less  than  5  days  from  re-  I 
ceipt  thereof.  If  no  other  offers  are  re¬ 
ceived  during  the  five-day  posting 
period,  the  contract  may  be  awarded  to 
the  sole  bidder,  if  qualified. 

(2)  If,  however,  during  such  posting 
period,  other  offers  are  received,  then  all 
bidders  at  the  end  of  the  original  posting 
period  of  five  days  shall  be  required  to 
participate  in  oral  competitive  bidding 
at  a  time  and  place  to  be  designated  by 
the  authorized  officer,  and  the  contract 
will  be  awarded  to  the  highest  qualified 
bidder. 

(b)  In  any  sale  of  materials,  if  not 
paid  for  in  full  in  advance,  the  author¬ 
ized  officer  may,  in  his  discretion,  and 
before  award  of  the  contract,  require  a 
financial  statement  or  other  information 
concerning  the  ability  of  the  applicant  or 
bidder  to  perform  the  contract,  as  well 
as  data  covering  plant,  equipment,  etc. 
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(c)  Based  upon  evidence  of  the  high¬ 
est  bidder’s  ability  to  fulfill  the  terms  of 
the  contract,  the  authorized  officer,  in  his 
discretion,  may  require  payments  larger 
than  the  minimum  installments  speci¬ 
fied  in  §  259.12  and  in  the  notice  of  sale, 
or  he  may  reject  the  highest  bid  and 
award  the  contract  to  the  next  highest 
qualified  bidder.  Nothing  herein  shall 
be  construed  as  limiting  the  right  to  re¬ 
ject  any  or  all  bids  in  the  interest  of  the 
Government. 

(d)  In  addition  to  the  foregoing,  if 
the  successful  bidder  is  (1)  a  partnership 
or  an  association  it  may  be  requii'ed  to 
file  a  certified  copy  of  whatever  written 
articles  of  partnership  or  association  its 
members  may  have  executed;  (2)  a  cor¬ 
poration,  it  may  be  required  to  file  a 
certified  copy  of  its  articles  of  incorpora¬ 
tion.  If  not  organized  under  the  laws  of 
the  State  or  Territory  embracing  the 
lands  affected,  such  corporation  shall  file 
a  certificate  by  the  proper  officer  of  the 
State  or  Territory  in  which  the  lands  are 
situated  showing  the  corporation’s  au¬ 
thority  to  do  business  in  such  State  or 
Territory. 

§  259.10  Contracts,  (a)  The  Bureau 
of  Land  Management  shall  prepare  con¬ 
tracts  on  Form  4-054  for  sales  of  over 
$1,000  and  on  Form  4-058  for  sales  of 
$1,000  or  less.  Contracts  for  the  dis¬ 
posal  of  all  of  a  single  type  or  kind  of 
nonvegetative  material,  as  authorized  by 
§  259.4  (e)  shall  be  prepared  on  Form 
4-1164  and  shall  be  signed  on  behalf  of 
the  United  States  by  the  authorized 
officer. 

(b)  If  the  successful  bidder  fails  to 
sign  and  return  the  contract  and  furnish 
a  satisfactory  bond  within  30  days,  or  if 
he  otherwise  fails  to  comply  with  the 
applicable  regulations,  that  part  of  his 
deposit  representing  the  minimum  de¬ 
posit  required  by  the  notice  of  sale,  shall 
be  retained  as  liquidated  damages  and 
disposed  of  as  other  receipts  under  the 
act.  In  such  case  the  contract  may  be 
awarded  to  the  next  highest  qualified 
bidder  without  readvertisement. 

I  259.11  Bond.  In  all  sales  in  which 
payment  in  full  is  not  made  in  advance, 
a  bond  of  not  less  than  15  percent  of  the 
contract  price  of  materials  sold  in  the 
public-land  States,  or  25  percent  of  the 
contract  price  of  materials  sold  in  Alaska, 
must  be  furnished  by  the  purchaser.  In 
any  sale  the  authorized  officer,  in  his 
discretion,  may  require  a  bond  in  excess 
of  that  amount.  Bonds  hereunder  shall 
be  executed  on  Form  4-057.  The  bond 
must  be  that  of  a  corporate  surety  shown 
on  an  approved  list  issued  by  the  Treas¬ 
ury  Department,  or  a  cash  bond.  United 
States  bonds,  or  cash,  may  be  furnished 
j  m  lieu  of  a  surety  bond,  if  accompanied 
by  a  proper  personal  bond  and  power  of 
attorney  authorizing  the  Secretary,  in 
case  of  default,  to  collect,  sell,  assign,  or 
transfer  the  said  bonds  without  notice, 
at  public  or  private  sale,  free  from  any 
equity  of  redemption,  and  without  ap¬ 
praisement  or  valuation. 

5  259.12  Payment,  (a)  No  part  of  the 
Material  sold  under  the  contract  may  be 
severed,  extracted,  or  removed  unless 
advance  payment  has  been  made  as 
hereinafter  provided. 


(b)  In  all  sales  in  which  the  deter¬ 
mination  of  the  total  amount  due  can 
be  made  only  after  severance  or  extrac¬ 
tion  has  been  completed,  the  total  ad¬ 
vance  payments  required  to  be  made 
must  be  sufficient  to  cover  the  estimated 
quantity  of  the  materials  sold  under  the 
contract.  Each  such  payment  shall  be 
held  in  suspense  until  the  quantity  of 
materials  covered  thereby  has  been  de¬ 
termined.  If  thereafter  it  be  determined 
that  the  last  advance  payment  under 
the  contract  is  in  excess  of  the  value  of 
the  materials,  such  excess  shall  be  re¬ 
turned  to  the  purchaser. 

(c)  In  any  sale  of  $1,000  or  less  the  au¬ 
thorized  officer,  in  his  discretion,  may  re¬ 
quire  payment  in  full  at  the  time  of  exe¬ 
cution  of  the  contract  or  may  permit 
payment  in  advance  of  severance  or  ex¬ 
traction  to  be  made  in  not  to  exceed  five 
approximately  equal  installments. 

(d)  In  sales  of  more  than  $1,000  and 
not  in  excess  of  $100,000,  the  authorized 
officer  may  require  full  payment  in  ad¬ 
vance,  or  may  permit  payment  in  advance 
of  severance  or  extraction  in  not  to  ex¬ 
ceed  ten  approximately  equal  install¬ 
ments. 

(e)  In  any  sale  of  over  $100,000,  the 
methods  and  conditions  of  payment  shall 
be  determined  at  the  time  such  sale  is 
authorized  provided  that  the  amount  of 
the  installments  so  fixed  shall  be  not  less 
than  $10,000  each. 

(f)  In  any  sale  of  materials  in  the 
public-land  States  for  which  payment 
in  installments  is  permitted,  the  pur¬ 
chaser  shall  make  an  initial  payment 
equivalent  to  two  installments  as  fol¬ 
lows:  One  installment  prior  to  the  ap¬ 
proval  of  the  contract  and  the  second 
installment  within  six  months  there¬ 
after,  or  prior  to  the  commencement  of 
operations  thereunder,  whichever  is 
earlier.  The  first  installment  shall  be 
retained  by  the  Government  as  addi¬ 
tional  security  for  the  full  and  faithful 
performance  of  the  contract,  and  shall 
be  applied  in  whole  or  in  part  toward 
the  final  installment  thereunder.  On 
the  basis  of  his  initial  payment,  the  pur¬ 
chaser  may  sever  or  extract  materials 
under  the  contract  of  a  value  not  to  ex¬ 
ceed  one-half  of  such  initial  payment. 
The  remaining  installments  shall  be¬ 
come  due  and  payable  without  prior  no¬ 
tice  whenever  the  value  of  the  materials 
severed  or  extracted  under  the  contract 
shall  equal  the  sum  of  the  payments 
made  by  the  purchaser  (exclusive  of 
one-half  of  the  initial  payments,  as  pro¬ 
vided  in  this  paragraph). 

(g)  In  any  sale  of  materials  in  Alaska 
for  which  payment  in  installments  is 
permitted,  the  purchaser  shall  make 
payment  of  one  installment  prior  to  the 
approval  of  the  contract.  The  pur¬ 
chaser  may  sever  or  extract  materials 
under  the  contract  of  a  value  not  to  ex¬ 
ceed  such  payment.  The  remaining  in¬ 
stallments  shall  become  due  and  payable 
without  prior  notice  whenever  the  value 
of  the  materials  severed  or  extracted 
under  the  contract  shall  equal  the  sum 
of  the  payments  made  by  the  purchaser. 

(h)  All  payments  hereunder  shall  be 
made  by  money  order,  cashier’s  check  or 
certified  check  drawn  payable  to  the 
Bureau  of  Land  Management. 


§  259.13  Passage  of  title;  risk  of  loss. 
The  title  to  the  material  covered  by  the 
contract  will  pass  to  the  purchaser  only 
upon  payment  for,  and  severance  or  ex¬ 
traction  of,  the  material.  The  purchaser 
shall  assume  complete  risk  of  loss  for  all 
materials,  the  title  to  which  has  passed. 
If  material  covered  by  the  contract,  title 
to  which  has  not  passed,  is  damaged  or 
destroyed  by  fire  or  otherwise,  the  pur¬ 
chaser  shall  be  liable  for  all  loss  suffered 
if  the  purchaser,  his  contractors  or  sub¬ 
contractors,  or  the  employees  of  any  of 
them,  are  directly  or  indirectly  responsi¬ 
ble  for  the  damage.  If  such  material  is 
damaged  or  destroyed  without  fault  on 
their  part,  the  purchaser  shall  be  liable 
for  the  loss  sustained  to  the  extent  that 
it  is  caused  by  his  failure  to  sever,  extract 
or  remove  the  damaged  material  as  ex¬ 
peditiously  as  possible  under  the  existing 
circumstances  and  the  terms  of  the 
contract. 

§  259.14  Reappraisals,  (a)  No  reap¬ 
praisals  of  materials  sold  under  the  con¬ 
tract  will  be  made  during  the  life  of  the 
contract  if  the  term  of  the  contract  is 
for  two  years  or  less.  If  the  term  is  for 
more  than  two  years,  prior  to  the  com¬ 
mencement  of  the  third  and  each  subse¬ 
quent  year,  the  material  sold  under  the 
contract,  but  not  yet  severed  or  extracted, 
shall  be  reappraised  by  the  Government 
in  accordance  with  standard  appraisal 
techniques.  Upon  reappraisal,  the  con¬ 
tract  unit  price  of  any  material  severed 
or  extracted  during  the  new  contract 
year  shall  be  the  same  percentage  of  the 
new  appraised  price  as  the  original  con¬ 
tract  price  was  of  the  original  appraised 
price. 

(b)  Notice  of  the  adjusted  prices  to  be 
fixed  under  the  contract  shall  be  sent 
registered  mail  by  the  authorized  officer 
to  the  purchaser  at  least  thirty  days  be¬ 
fore  the  beginning  of  the  contract  year. 
Not  later  than  thirty  days  after  the  re¬ 
ceipt  of  notice,  the  purchaser  may  sub¬ 
mit  his  objections,  if  any,  in  writing  to 
the  authorized  officer.  In  the  absence 
of  such  objection,  or  if  the  authorized 
officer  does  not  find  the  objections  suffi¬ 
cient  and  so  advises  the  purchaser,  or, 
subject  to  the  final  determination  of  an 
appeal,  if  taken,  from  the  decision  of 
reappraisal  of  the  materials,  the  new 
prices  shall  be  in  effect  and  shall  govern 
the  payments  to  be  made  for  all  ma¬ 
terials  severed  or  extracted  during  the 
new  contract  year. 

§  259.15  Assignments.  The  pur¬ 
chaser  may  assign  the  contract  or  any 
interest  therein  only  with  the  consent 
of  the  authorized  officer.  The  proposed 
assignment  shall  be  forwarded  to  the 
authorized  officer  in  triplicate  within 
thirty  days  from  the  date  of  its  execution. 
Except  as  hereinafter  provided,  the  as¬ 
signment  shall  contain  all  the  terms  and 
conditions  agreed  upon  by  the  parties 
thereto,  the  assignee’s  agreement  to  be 
bound  by  the  terms  of  the  contract,  and 
shall  be  accompanied  by  a  proper  bond 
if  one  has  been  required  under  the  con¬ 
tract,  or  the  agreement  of  the  surety  to 
remain  bound  after  the  approval  of  the 
assignment,  or,  if  no  bond  has  been  re¬ 
quired  under  the  contract,  by  an  agree¬ 
ment  to  furnish  and  maintain  a  proper 
bond,  if  required.  An  assignment  to  a 
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lending  agency  as  security  for  a  loan 
may  provide  that  the  assignee  shall  re¬ 
ceive  merely  the  purchaser’s  title  to  the 
contract  without  assuming  any  liability 
thereunder,  and  that  the  assignor  shall 
remain  bound  to  perform  under  the  con¬ 
tract.  In  such  case,  before  approval  of 
the  assignment,  the  assignor  must  sub¬ 
mit  the  written  consent  of  his  surety  to 
remain  bound  under  the  terms  of  the 
contract.  Nothing  herein  shall  limit  or 
restrict  the  right  of  the  Government  to 
suspend  operations  under,  or  terminate 
or  cancel,  the  contract  in  accordance 
with  §§  259.16  and  259.19. 

§  259.16  Termination  of  contracts. 

(a)  The  authorized  officer  may  terminate 
a  contract  at  the  request  of  the  pur¬ 
chaser  upon  satisfactory  showing  that 
the  termination  will  not  adversely  affect 
the  public  interest,  and  that  all  charges 
due  the  Government  thereunder  have 
been  paid. 

(b)  Any  contract,  unexecuted  in  whole 
or  in  part,  for  disposal  under  section  4 
of  the  act  of  materials  from  lands,  title 
to  which  is  transferred  to  a  future  State 
upon  its  admission  to  the  Union,  and 
which  is  situated  within  its  boundaries, 
may  be  terminated  or  adopted  by  such 
State  in  such  manner  as  the  State  may 
by  law  determine. 

§  259.17  Extension  of  time.  The  au¬ 
thorized  officer,  in  his  discretion,  upon 
written  request  by  the  purchaser,  not  less 
than  90  days  nor  more  than  150  days  be¬ 
fore  expiration  of  the  contract,  -may 
grant  an  extension  of  time  within  which 
to  complete  the  contract  if  the  purchaser 
shows  that  his  delay  in  performance  is 
due  to  circumstances  beyond  his  control 
and  that  the  extension  will  not  prejudice 
the  Government’s  interest.  No  exten¬ 
sion  may  be  granted,  except  in  contracts 
for  one  year,  without  reappraisal  of  the 
materials  remaining  to  be  taken  under 
the  contract.  Such  reappraisals  shall  be 
made  in  accordance  with  the  provisions 
of  §  259.14,  except  that,  in  granting  an 
extension  of  any  contract  whose  original 
term  was  2  years  or  more,  the  adjusted 
price  of  the  materials  to  be  severed  or 
extracted  during  the  extended  term  shall 
not  be  less  than  the  contract  price  pre¬ 
vailing  at  the  end  of  the  original  con¬ 
tract  term. 

§  259.18  Removal  of  personal  property 
upon  termination  of  contract,  (a)  Up¬ 
on  termination  of  a  contract  the  pur¬ 
chaser  shall  have  the  right  at  any  time 
within  one  year  thereafter  to  remove  his 
equipment,  improvements,  or  other  per¬ 
sonal  property  from  the  Government 
land,  provided  all  charges  due  the  United 
States  under  the  contract  have  been 
paid.  The  authorized  officer,  in  his  dis¬ 
cretion,  may  grant  the  purchaser’s  re¬ 
quest  for  an  extension  of  time  for  re¬ 
moval.  Any  improvements,  equipment, 
or  personal  property  remaining  on  the 
Government  land  at  the  end  of  such 
period  shall  become  the  property  of  the 
United  States. 

<  b)  Improvements  necessary  for  the 
severance,  extraction  or  removal  of  other 
government-owned  materials  may  be  left 
on  the  Government  land  for  such  period 
and  under  such  terms  as  may  be  pre¬ 
scribed  by  the  authorized  officer. 


§  259.19  Default,  suspension,  cancel¬ 
lation,  damages  and  expenses  incurred 
by  Government  chargeable  to  purchaser. 

(a)  If  any  of  the  requirements  of  the 
contract  are  disregarded,  the  officer  in 
charge,  after  giving  oral  or  written 
notice,  may  suspend  the  purchaser’s 
operations  until  there  is  satisfactory 
compliance  therewith. 

(b)  If,  after  notice  has  been  given, 
the  purchaser  fails  to  comply  with  all 
of  the  provisions  of  the  contract,  the 
authorized  officer  shall  serve  the  pur¬ 
chaser  with  written  notice  requiring  per¬ 
formance  thereof  within  30  days  under 
penalty  of  cancellation  of  the  contract 
and  forfeiture  of  the  bond  and  all  monies 
paid.  If  the  purchaser  continues  in  de¬ 
fault  after  the  30  days,  the  authorized 
officer  may  cancel  the  contract. 

(c)  The  purchaser  shall  be  liable  for 
damage  resulting  from  the  breach  of 
contract,  including  depreciation  in  the 
value  of  the  remaining  material  based 
upon  a  determination  by  the  authorized 
officer,  and  for  any  expense  incurred  by 
the  Government  by  reason  of  the  con¬ 
tinued  default. 

§  259.20  Duration  of  contract,  (a) 
The  maximum  periods  which  shall  be 
allowed  after  the  date  of  the  contract, 
for  the  severance  or  extraction  of  the 
materials  purchased,  except  as  the  con¬ 
tract  may  be  extended  in  accordance 
with  §  259.17,  shall  be  as  follows:  For 
sales  of  $1,000  or  less,  one  year;  for  sales 
of  over  $1,000  but  not  exceeding  $10,000, 
two  years;  for  sales  over  $10,000  but  not 
exceeding  $100,000,  five  years;  and  for 
sales  exceeding  $100,000,  such  term  as 
shall  be  fixed  in  the  notice  of  sale  by  the 
authorized  officer,  except  that  in  any 
contract  for  the  sale  of  timber  from  an 
intermediate  cutting  the  term  of  such 
contract  may  be  fixed  by  the  authorized 
officer  in  his  discretion  in  the  notice  of 
sale.  The  authorized  officer  may  provide 
that  contracts  shall  have  maximum 
periods  longer  than  those  prescribed 
above  in  the  case  of  timber  sales  in 
Alaska  under  this  part,  where  in  his 
opinion  the  allowance  of  such  longer 
periods  will  promote  the  development  of 
the  Territory,  and  such  period  shall  be 
stated  in  the  notice  of  sale  where  one 
is  required. 

(b)  Contracts  on  Form  4-1164  shall  be 
for  a  term  of  not  more  than  5  years,  as 
fixed  in  the  notice  of  sale,  and  for  so 
long  thereafter  as  the  material  subject 
to  the  contract  is  being  produced  or  re¬ 
moved  in  paying  quantities. 

FREE  USE 

§  259.21  Free-use  privilege;  limita¬ 
tions.  (a)  Any  person,  or  any  associa¬ 
tion  or  corporation  not  organized  for 
profit,  may  be  permitted  to  take  and 
remove,  without  charge,  materials  sub¬ 
ject  to  the  act,  for  use  other  than  for 
commercial  or  industrial  purposes  or 
resale.  Such  permittee  is  granted  a 
right  to  remove  materials  while  the  per¬ 
mit  remains  in  force  and,  in  accordance 
with  the  provisions  of  the  permit,  as 
against  a  subsequent  applicant  who  may 
wish  to  obtain  the  same  material  by  pur¬ 
chase.  However,  the  materials  may  not 
be  removed  by  the  permittee  after  the 
land  has  been  included  in  a  valid  claim 


by  reason  of  settlement,  entry,  or  similar 
rights  obtained  under  the  public  land 
laws. 

(b)  Authority  under  other  acts  also 
exists  for  the  free  use  of  timber,  under 
specified  circumstances,  (1)  in  certain 
states  by  settlers  on  public  lands,  citizens 
and  bona  fide  residents  of  the  State,  and 
corporations  doing  business  in  the  State 
(Part  284  of  this  chapter),  and  (2)  in 
Alaska  by  actual  settlers,  residents,  in¬ 
dividual  miners,  prospectors  for  min¬ 
erals,  churches,  hospitals,  and  charitable 
institutions  (Part  79  of  this  chapter). 
Free-use  timber  applications  may  be 
considered  under  the  act,  rather  than 
under  the  statutes  and  regulations  men¬ 
tioned,  only  when  the  applicants  cannot 
qualify  under  such  statutes  and  regula¬ 
tions,  as  in  the  case  of  any  Federal, 
State,  or  territorial  agency,  unit,  or  sub¬ 
division,  including  municipalities,  and 
Alaskan  non-profit  associations  and 
corporations  which  are  not  engaged  in 
church,  hospital,  or  charitable  activities. 

(c)  The  material  applied  for  must  be 
for  the  applicant’s  own  use  and  only  one 
free-use  permit  may  be  issued  to  any 
applicant  in  any  calendar  year.  No 
green  trees  of  saw-timber  size  will  be 
disposed  of  under  free-use  permit  in  the 
States  unless  it  is  in  the  interest  of  the 
Government.  Disposal  of  trees  of  saw- 
timber  size  in  Alaska  is  permitted.  A 
free-use  permit  may  be  granted  for  tim¬ 
ber  of  a  stumpage  value  not  in  excess  of 
$25,  or  for  other  materials  subject  to  dis¬ 
posal  under  the  act  of  an  in-place  value 
not  in  excess  of  $25  in  any  calendar  year. 
However,  if  it  is  in  the  interest  of  the 
Government  to  dispose  of  timber  or  other 
materials  applied  for  under  the  act,  a 
permit  may  be  granted  for  materials  not 
in  excess  of  $200  in  value.  The  material 
removed  may  not  be  bartered  or  sold. 

(d)  A  free-use  permit  may  be  issued  to 
any  Federal,  State,  or  Territorial  agency, 
unit,  or  subdivision,  including  munici¬ 
palities,  without  limitation  as  to  the 
number  of  permits  or  as  to  the  value  of 
the  materials  to  be  severed,  extracted,  or 
removed,  provided  that  the  applicant 
makes  a  satisfactory  showing  to  the 
authorized  officer  that  such  materials 
will  be  used  for  a  public  project.  Such 
permits  shall  constitute  a  superior 
right  to  remove  the  materials  and  will 
continue  in  full  force  and  effect,  in  ac¬ 
cordance  with  its  terms  and  provisions, 
as  against  any  subsequent  claim  to  or 
entry  of  the  lands. 

(e)  Free-use  permits  shall  not  be  is¬ 
sued  where  the  applicant  owns  or  con¬ 
trols  an  adequate  supply  of  the 
material  to  meet  his  needs. 

(f)  All  materials  disposed  of  under 
free  use  shall  be  severed,  extracted,  or 
removed  in  accordance  with  approved 
forestry  and  conservation  practices  so 
as  to  preserve  to  the  maximum  extent 
feasible  all  scenic,  recreational,  water¬ 
shed  and  other  values  of  the  land  and 
resources.  In  the  free-use  disposal  of 
timber  and  other  vegetative  materials 
cutting  and  removal  shall  be  accom¬ 
plished  in  such  manner  as  to  leave  the 
stand  in  condition  for  continuous  pro¬ 
duction. 

§  259.22  Application  for  permit.  An 
application  for  permit,  in  duplicate, 
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must  be  made  on  Form  4-056  and  filed 
in  any  office  or  with  any  employee  of  the 
Bureau  of  Land  Management  authorized 
to  issue  such  permit.  However,  a  free 
use  permit  on  Form  4-1192  may  be 
granted  for  the  removal  of  not  more 
than  three  Christmas  trees  upon  oral  or 
written  request. 

§  259.23  Issuance  and  cancellation  of 
'permit;  removal  of  materials;  bond,  (a) 

A  permit  may  be  issued  and  shall  incor¬ 
porate  the  provisions,  if  any,  governing 
the  selection,  removal,  and  use  of  the 
materials.  One  copy  of  Form  4-056  shall 
be  returned  to  the  applicant  showing  the 
approval  or  rejection  of  such  application. 

(b)  The  authorized  officer  may  cancel 
a  permit  if  the  permittee  fails  to  observe 
its  terms  and  conditions  or  the  regula¬ 
tions,  or  if  the  permit  has  been  issued 
erroneously. 

(c)  No  materials  shall  be  removed  un¬ 
til  the  permit  is  issued.  A  bond  satisfac¬ 
tory  to  the  authorized  officer  may  be  re¬ 
quired  as  a  guarantee  of  faithful  per¬ 
formance  of  the  provisions  of  the  permit 
and  applicable  regulations. 

§  259.24  Removal  by  agent.  A  free- 
use  permittee  may  procure  the  materials 
by  agent.  Such  agent  shall  not,  how¬ 
ever,  be  paid  more  than  fair  compensa¬ 
tion  for  the  time,  labor,  and  money 
expended  in  procuring  the  material  and 
processing  it,  and,  no  charge  shall  be 
made  for  the  material  itself.  No  part  of 
the  material  may  be  used  in  payment  for 
services  in  obtaining  or  processing  it. 

§  259.25  Termination  of  permit;  ex¬ 
tensions;  notice  of  completion  of  removal 
operations.  Permits  shall  be  granted  for 
periods  not  to  exceed  one  year  and  shall 
terminate  on  the  expiration  dates  shown 
therein  unless  extended  by  the  signing 
officer.  An  extension  not  to  exceed  one 
year  may  be  granted  by  the  authorized 
officer.  However,  the  authorized  officer 
may  grant  permits  to  any  Federal, 
State,  or  Territorial  agency,  unit  or  sub¬ 
division,  including  municipalities,  for 
such  periods  as  he  may  deem  appropri¬ 
ate.  The  permittee  must  notify  the 
officer  in  charge  upon  completion  of 
removal. 

GENERAL 

§  259.26  Trespass;  penalty  for  un¬ 
authorized  removal  of  material.  The 
severance,  extraction,  or  removal  of  ma¬ 
terials  from  public  land  under  the  juris¬ 
diction  of  the  Department  of  the  Interior, 
except  when  authorized  by  law  and  the 
regulations  of  the  Department  is  an  act 
of  trespass.  Trespassers  will  be  liable 
in  damages  to  the  United  States,  and 
aill  be  subject  to  criminal  prosecution 
for  such  unlawful  acts. 

§  259.27  Appeals.  A  party  aggrieved 
oy  any  official  action  regarding  his 
application,  contract,  or  permit,  may 
I  appeal  from  the  decision  of  any  subordi- 
hate  official  to  the  Director  of  the  Bureau 
of  Land  Management,  and  from  the  Di¬ 
rector's  decision  to  the  Secretary  of  the 
Interior  pursuant  to  the  Rules  of  Prac¬ 
tice  (Part  221  of  this  chapter) . 


SUBCHAPTER  U— STATE  AND  RAILROAD  GRANTS 

Part  270 — State  Grants  for  Educa¬ 
tional,  Institutional,  and  Park 
Purposes 

SELECTION  BY  STATES 

Sec. 

270.1  Land  subject  to  selection;  applica¬ 

tion  considered  as  petition  for 
classification. 

270.2  Area  which  may  be  embraced  In  a 

selection  list. 

270.3  Selected  and  base  tracts  must  corre¬ 

spond  in  area. 

270.4  Assignment  permitted  of  part  of 

legal  subdivision  as  the  basis  for 
selection. 

270.5  Cause  for  indemnity  selection  to  be 

stated. 

270.6  Certificate  as  to  right  of  selection. 

270.7  Certificates  that  base  lands  are  un¬ 

encumbered. 

270.8  Legal  fees  for  State  selections. 

270.9  Designation  of  newspaper  for  publi¬ 

cation  of  notice. 

270.10  Preparation  of  notice  for  publication. 

270.11  Proof  of  publication  of  notice,  and 

protests  or  contests. 

270.12  Selection  of  lands  restored  from 

withdrawal. 

270.13  Amendment  of  selection  by  substi¬ 

tution  of  valid  base. 

270.14  Effective  date  of  relinquishment. 

270.15  When  title  to  school  section  vests  in 

State. 

270.16  Indemnity  for  entire  legal  subdivi¬ 

sion  partly  covered  by  mineral 
entry. 

270.17  School  section  not  a  valid  basis  for 

indemnity  selection  by  reason  of 
mineral  character  only. 

270.18  Certificate  showing  selection  made 

pursuant  to  laws  of  the  State. 

270.19  Notice  to  State  or  Territory  of  set¬ 

tlement  claim  on  school  section. 

270.20  Notice  to  State  or  Territory  of  final 

entry  for  lands  in  school  section. 

270.21  Selection  of  lands  withdrawn  or 

classified  as  valuable  for  coal. 

270.22  Isuance  of  supplemental  patents 

without  reservation  of  coaL 
270.22a  Appeals. 

SCHOOL  LAND  GRANTS  TO  CERTAIN  STATES  EX¬ 
TENDED  TO  INCLUDE  MINERAL  SECTIONS 

270.23  Beneficiary  States;  conditions  under 

which  grant  becomes  effective. 

270.24  Effective  date  of  grant. 

270.25  States  not  permitted  to  dispose  of 

lands  except  with  reservation  of 
minerals. 

270.26  Lands  excluded  from  grant. 

270.27  Claims  protected. 

270.28  Lands  included  in  grant. 

270.29  Grant  of  mineral  school  sections  ef¬ 

fective  upon  restoration  of  land 
from  reservation. 

PATENTS  FOR  GRANTED  SCHOOL  SECTIONS 

270.30  Statutory  authority. 

270.31  Purpose  of  law;  application  for  pat¬ 

ent. 

270.32  Publication  of  notice;  protests. 

270.33  Date  title  vested  in  the  State;  con¬ 

ditions  or  limitations  to  be  made 
In  patent;  hearings. 

EXCHANGES  OF  LANDS  SELECTED  BY  THE  STATE  OF 
CALIFORNIA  UNDER  ACT  OF  JUNE  29,  1936  (49 
STAT.  2026) 

270.38  Exchanges  by  the  State  with  individ¬ 

uals  after  acquiring  title;  joint  ap¬ 
plication  and  deeds  of  conveyance; 
certificates  of  non-encumbrance. 

270.39  Abstract  of  title. 

270.40  Reports  as  to  values  of  lands  involved 

in  exchange;  fees  and  publication 
not  required. 

270.41  Deeds  to  be  returned  for  recording 

and  abstract  for  completion;  pat¬ 
ents. 


Authority:  §§  270.1  to  270.41  Issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  exchanges,  see  Parts 
147  to  152  of  this  chapter.  For  general  orders 
of  withdrawal  and  modification,  see  §  297.11, 
297.12,  297.18  of  this  chapter.  For  land 
classifications,  see  Part  296  of  this  chapter. 
For  national  park  and  national  monuments, 
see  Part  206  of  this  chapter.  For  patents, 
see  Part  108  of  this  chapter.  For  school  land 
reservation;  grant  for  university;  Alaska;  see 
Part  76  of  this  chapter.  For  National  Park 
Service,  Department  of  the  Interior;  see 
Parks,  Forests,  and  Memorials,  36  CFR  Chap¬ 
ter  I. 

SELECTION  BY  STATES 

§  270.1  Land  subject  to  selection;  ap¬ 
plication  considered  as  petition  for  clas¬ 
sification.1  (a)  In  accordance  with  the 
provisions  of  the  act  of  February  28,  1891 
(26  Stat.  796;  43  U.  S.  C.  851),  all  lands 
selected  by  States  under  grants  for  edu¬ 
cational  and  other  purposes,  must  be 
from  the  unappropriated  nonmineral 
surveyed  public  land,  within  the  State 
making  the  selection,  and  their  nonmin¬ 
eral  character  must  be  shown  by  the 
statement  of  some  responsible  party, 
having  and  testifying  to  a  personal 
knowledge  of  the  land,  and  shall  apply 
to  each  smallest  legal  subdivision  of  land 
selected. 

(b)  An  application  for  selection  will 
be  considered  as  a  petition  for  classi¬ 
fication  of  the  land  under  section  7  of 
the  Taylor  Grazing  Act  of  June  28,  1934 
(48  Stat.  12169)  as  amended  by  the  act 
of  June  26, 1936  (49  Stat.  1976;  43  U.  S.  C. 
315f),  in  the  manner  prescribed  by  Part 
296  of  this  chapter. 

Cross  Reference:  For  selection  with  min¬ 
eral  reservations,  see  §  270.21  and  Part  102 
of  this  chapter. 

§  270.2  Area  which  may  be  embraced 
in  a  selection  list.  The  selections  in  any 
one  list,  under  special  grants,  or  grants 
in  quantity,  should  not  exceed  6,400 
acres,  and  the  selections  in  any  one  list 
of  indemnity  school  lands  must  not  in 
the  aggregate  exceed  640  acres. 

§  270.3  Selected  and  base  tracts  must 
correspond  in  area.  All  lists  of  in¬ 
demnity  school  lands  must  be  prepared 
so  that  each  selected  tract  will  corre¬ 
spond  in  area  writh  the  base  tract,  and 
separate  base  or  bases  must  be  assigned 
to  each  smallest  legal  subdivision  of  land 
selected. 

§  270.4  Assignment  permitted  of  part 
of  legal  subdivision  as  the  basis  for  selec¬ 
tion.  The  assignment  of  a  portion  of  the 
smallest  legal  subdivision  of  a  school 
section  as  the  basis,  in  whole  or  in  part, 
for  indemnity  selections,  is  permitted; 
but  such  assignment  is  an  election  by 
the  State  to  take  indemnity  for  the  en¬ 
tire  subdivision,  and  is  a  waiver  of  its 
right  to  such  subdivision,  and  any  re¬ 
maining  balance  must  be  used  for  future 
selections. 

§  270.5  Cause  for  indemnity  selection 
to  be  stated.  The  cause  of  the  loss  for 
which  indemnity  is  selected  must  be 
specifically  stated,  whether  by  entry, 

1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 
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reservation,  or  the  fractional  condition 
of  the  township. 

§  270.6  Certificate  as  to  right  of  selec¬ 
tion.  The  selecting  agent  must  file  with 
each  list  of  selections  of  indemnity  school 
lands  a  certificate,  showing  that  in¬ 
demnity  has  not  previously  been  granted 
for  the  assigned  base  lands,  and  that  no 
previous  selection  is  pending  for  such 
assigned  base;  and  with  each  list  of  se¬ 
lections  of  lands  under  quantity  or  spe¬ 
cial  grants,  a  certificate  that  the  selec¬ 
tions  and  those  pending,  together  with 
those  approved,  do  not  exceed  the  total 
amount  granted  for  the  purpose  stated. 

§  270.7  Certificates  that  base  lands 
are  unencumbered.  Where  indemnity  is 
sought  for  school  lands  in  place,  because 
of  their  inclusion  within  any  Indian, 
military,  or  other  reservation,  the  list  of 
selections  must,  in  every  case,  be  accom¬ 
panied  by  a  certificate  of  the  officer  or 
officers  charged  with  the  care  and  dis¬ 
posal  of  school  lands,  that  the  State  has 
not  previously  sold  or  disposed  of,  or 
contracted  to  sell  or  dispose  of,  any  of 
said  lands  used  as  bases,  or  any  part 
thereof ;  that  the  said  lands  are  not  in  the 
possession  of,  or  subject  to  the  claim  of 
any  third  party,  under  any  law  or  per¬ 
mission  of  the  State;  and,  within  30  days 
after  the  allowance  by  the  manager  of 
any  such  list  of  selections,  the  State 
must,  in  addition,  file  a  certificate  from 
the  recorder  of  deeds  or  official  custodian 
of  the  records  of  transfers  of  real  estate, 
in  the  proper  county,  or  from  a  reliable 
and  responsible  abstractor  or  abstract 
company,  satisfactory  to  the  Bureau  of 
Land  Management  that  no  instrument 
purporting  to  convey,  or  in  any  way  en¬ 
cumber,  the  title  to  any  of  said  lands  used 
as  bases,  is  of  record,  or  on  file,  in  the 
office  of  such  custodian,  and  upon  the 
report  of  the  local  office  of  the  failure  of 
the  State  to  file  such  certificate  within 
the  required  time,  any  selection  upon 
such  base  lands  may  be  canceled  without 
previous  notice. 

§  270.8  Legal  fees  for  State  selections. 
(a)  The  legal  fees  required  by  law  must 
accompany  all  lists  of  selections. 

(b)  No  more  than  one  number  must 
be  given  to  any  list  of  selections,  notwith¬ 
standing  it  may  contain  more  than  one 
selection. 

§  270.9  Designation  of  newspaper  for 
publication  of  notice.  Notice  of  selec¬ 
tion  of  all  lands  must  be  given  by  publi¬ 
cation  in  a  daily  or  weekly  newspaper  of 
general  circulation  in  the  county  where 
the  lands  are  located,  the  paper  to  be 
designated  by  the  manager. 

§  270.10  Preparation  of  notice  for  pub¬ 
lication.  (a)  Notices  for  publication  will 
be  prepared  by  the  manager  at  the  time 
of  the  acceptance  of  the  selections,  and 
will  be  transmitted  by  registered  mail  to 
the  proper  State  official  for  publication 
in  the  paper  or  papers  designated. 

(b)  To  save  expense,  the  manager 
may  embrace  two  or  more  lists  in  one 
publication  when  it  can  be  done  con¬ 
sistently  with  the  requirement  of  publi¬ 
cation  in  a  newspaper  of  general  circula¬ 
tion  in  the  county  where  the  land  is 
situated. 

(c)  The  published  notice  will  em¬ 
brace  only  the  selected  lands  described 


by  the  largest  legal  subdivisions  em¬ 
braced  in  the  separate  lists. 

§  270.11  Proof  of  publication  of  no¬ 
tice,  and  protests  or  contests,  (a)  The 
proof  of  publication  will  be  the  statement 
of  the  publisher,  or  foreman  of  the  news¬ 
paper  employed,  that  the  notice  (a  copy 
of  which  must  be  attached  to  the  state¬ 
ment  was  published  in  such  newspaper 
for  five  successive  weeks.  If  a  daily 
paper  is  designated  the  notice  should  be 
published  in  the  Wednesday  issue  for  five 
consecutive  weeks,  if  weekly,  in  five  con¬ 
secutive  issues,  and  if  semiweekly,  in 
either  issue  for  five  consecutive  weeks. 
Such  statement  must  show  that  the  no¬ 
tice  was  published  in  the  regular  and 
entire  issue  of  the  paper,  and  that  the 
notice  was  published  in  the  newspaper 
proper  and  not  in  a  supplement.  State¬ 
ments  of  publication  not  in  conformity 
with  these  requirements  will  be  rejected 
by  the  manager. 

(b)  The  proof  of  publication  of  notice 
must  be  filed  with  the  manager  within 
90  days  after  receipt  of  notice  for  pub¬ 
lication.  Failure  by  the  State  to  furnish 
proof  of  publication  within  the  time  lim¬ 
ited  will  be  cause  for  the  rejection  of  the 
selection. 

(c)  During  the  period  of  publication, 
or  any  time  thereafter,  and  before  final 
approval  and  certification,  the  manager 
may  receive  a  protest  or  contest  as  to  any 
of  the  tracts  applied  for. 

(d)  Where  lands  sought  to  be  selected 
are  alleged,  by  way  of  protest,  to  be 
mineral,  or  where  applications  for  patent 
therefor  are  presented  under  the  mining 
law's,  or  are  otherwise  adversely  claimed, 
proceedings  in  such  cases  will  be  in  the 
nature  of  a  contest  and  will  be  governed 
by  the  Rules  of  Practice  in  force  in  con¬ 
test  cases. 

Cross  Reference:  For  Rules  of  Practice 
governing  contests  and  protests,  see  Part  221 
of  this  chapter. 

§  270.12  Selection  of  lands  restored 
from  withdrawal.  Surveyed  lands  of  the 
United  States,  reserved  or  withdrawn 
from  entry,  location,  and  selection  under 
the  general  land  law's,  and  thereafter  re¬ 
stored  to  the  public  domain  (not  under 
a  special  statute)  may  be  selected  in 
satisfaction  of  grants  or  reservations  in 
aid  of  common  schools,  if  of  the  char¬ 
acter  contemplated  thereby,  in  such 
manner  as  shall  be  prescribed  in  the 
proclamations  or  notices  of  restoration. 

§  270.13  Amendment  of  selection  by 
substitution  of  valid  base,  (a)  No  ap¬ 
plication  will  be  allowed  for  lands  cov¬ 
ered  by  an  existing  selection  or  entry, 
nor  will  any  right  be  recognized  as  ini¬ 
tiated  by  the  tender  of  any  such  applica¬ 
tion.  In  any  case,  however,  where  for 
good  and  sufficient  reason  a  selection  has 
been  held  for  cancellation,  the  State  may 
be  permitted  to  relinquish  such  selection, 
and  with  such  relinquishment  tender  a 
new  application  for  the  same  land.  This 
relinquishment  and  application  must  be 
accompanied  by  a  statement  of  the  of¬ 
ficer  or  officers  of  the  State  charged  w'ith 
the  selection  of  lands,  showing  that 
proper  precaution  was  taken  in  the  first 
instance,  to  avoid  the  tender  of  a  defec¬ 
tive  selection. 

(b)  Amendment  of  indemnity  school 
land  selections  by  the  substitution  of  new 


and  valid  base,  in  whole  or  in  part,  in 
place  of  that  originally  tendered,  defec¬ 
tive  from  any  cause,  may  be  allowed,  in 
the  discretion  of  the  authorized  officer 
of  the  Bureau  of  Land  Management. 
Applications  in  such  cases  must  be  ac¬ 
companied  by  a  statement  of  the  officer 
or  officers  indicated  in  paragraph  (a) 
of  this  section,  fully  explaining  the  ten¬ 
der  of  the  original  defective  base  and 
how  the  error  or  mistake  occurred.  If  it 
is  believed  that  every  reasonable  effort 
was  made  and  precaution  taken  to  avoid 
the  tender  of  such  defective  base,  the 
substitution  of  the  new  and  valid  base 
may  be  permitted  in  cases  where  no  in¬ 
tervening  claims  exist. 

§  270.14  Effective  date  of  relinquish¬ 
ment.  The  cancellation  of  selections 
will  become  effective  as  of  the  date  of  re¬ 
ceipt  of  order  of  cancellation  by  the  land 
office,  after  which,  and  not  before,  the 
land,  if  not  reserved,  will  be  subject  to 
disposition  under  the  general  land  laws. 

Cross  Reference:  For  requirements  as  to 
classifications,  see  Part  296  of  this  chapter. 

§  270.15  When  title  to  school  section 
vests  in  State.  When  a  school  section 
has  been  identified  by  survey,  and  no 
claim  is  asserted  thereto  under  the  min¬ 
ing  or  other  public  land  laws,  the  pre¬ 
sumption  is  that  title  to  the  land  has 
passed  to  the  State,  but  such  presump¬ 
tion  may  be  overcome  by  the  submission 
of  satisfactory  proof  to  the  contrary. 

§  270.16  Indemnity  for  entire  legal 
subdivision  partly  covered  by  mineral 
entry.  Where  mineral  entry  was  made 
of  any  portion  of  the  smallest  legal  sub¬ 
division  of  a  school  section,  that  fact  will 
be  taken  as  determining  the  right  of  the 
State  to  indemnity  for  the  entire  legal 
subdivision  upon  proper  showing  that 
the  State  has  not  made  any  disposition 
of  the  land  not  embraced  in  such  mineral 
entry. 

§  270.17  School  section  not  a  valid 
basis  for  indemnity  selection  by  reason 
of  mineral  character  only.  The  grant 
made  by  the  act  of  January  25,  1927  (44 
Stat.  1026;  43  U.  S.  C.  870,  871),  was  a 
grant  in  praesenti  and,  since  section  1  of 
this  act  vested  title  in  the  State  to  all 
unappropriated,  unreserved  mineral 
school  sections  in  place,  for  which  a 
State  had  not  been  indemnified,  and 
since  the  States  w'ere  limited,  under  sec¬ 
tion  2  of  said  act,  to  indemnity  for  min¬ 
eral  lands  only  where  “lost  to  the  State 
under  this  or  other  acts”  it  seems  clear 
that  a  State  may  not,  since  the  date  of 
said  act,  assign  school-section  lands  as 
base  for  indemnity  selections  by  reason 
only  of  the  mineral  character  of  such 
school -section  lands.  They  acquire  title 
by  virtue  of  the  grant  of  January  25, 
1927,  and  have  no  loss  for  which  they 
may  be  indemnified. 

§  270.18  Certificate  showing  selection 
made  pursuant  to  laws  of  the  State,  (a) 
All  lists  of  indemnity  school  land  selec¬ 
tions  and  selections  by  States,  under 
special  grants  or  grants  in  quantity  (in¬ 
cluding  Carey  Act  selections)  must  be 
accompanied  by  a  certificate  from  the 
selecting  agent,  showing  that  the  selec¬ 
tions  are  made  under  and  pursuant  to 
the  laws  of  the  State.  This  certificate 
may  be  incorporated  in  an  appropriate 
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place  at  the  top  of  the  page,  in  the 
printed  form  used  for  making  such  selec¬ 
tions,  or  it  may  be  made  upon  a  separate 
form,  and  attached  in  a  suitable  man¬ 
ner  to  the  list, 

(b>  No  application  to  select  will  be 
received  or  allowed  by  the  manager  un¬ 
less  accompanied  by  this  certificate, 

(c)  State  indemnity  selections,  when 
satisfactorily  completed  in  accordance 
with  law  and  the  governing  regulations, 
will  be  embraced  in  clear  lists  for  ap¬ 
proval  by  the  authorized  officer  of  the 
Bureau  of  Land  Management,  and  there¬ 
after  certified  to  the  State. 

§  270.19  Notice  to  State  or  Territory 
of  settlement  claim  on  school  section. 

(a)  In  any  case  where,  upon  an  ex  parte 
showing  of  settlement  prior  to  survey 
of  the  lands  in  the  field,  an  entry  is  al¬ 
lowed  under  section  2275,  Revised 
Statutes,  as  amended  by  act  of  Febru¬ 
ary  28,  1891  (26  Stat.  796;  43  U,  S.  C. 
851),  of  lands  within  a  section  that  has 
been  granted,  reserved,  or  pledged  for 
the  use  of  schools  or  colleges,  it  will  be 
the  duty  of  the  manager  to  at  once  ad¬ 
vise  the  proper  State  or  Territorial  au¬ 
thorities  thereof  by  registered  mail. 

<b>  A  State  or  Territory  protesting 
against  the  allowance  of  an  entry  will 
be  required  to  attack  same  by  affidavit 
of  its  authorized  agent,  duly  corrobo¬ 
rated.  as  prescribed  in  §§  221.2  and  221.3 
of  this  chapter,  when  it  will  become  the 
manager’s  duty  to  order  a  hearing  to 
determine  the  respective  rights  of  the 
parties  (Baxter  v.  Crilly,  12  L.  D.  684). 

5  270.20  Notice  to  State  or  Territory 
of  final  entry  for  lands  in  school  section. 
In  all  cases  of  notice  of  intention  to  sub¬ 
mit  final  proof  on  entries  for  lands  em¬ 
braced  in  sections  that  have  been 
granted  or  reserved  to  the  State  or  Ter¬ 
ritory  for  school  purposes,  the  manager 
will  require  the  entry  man  in  the 
published  notice  to  specially  cite  the 
State  or  Territory,  and  serve  a  copy  of 
such  notice,  either  personally  or  by 
registered  mail,  on  the  proper  State  or 
Territorial  authorities,  and  furnish  evi¬ 
dence  of  such  service  prior  to  or  at  the 
time  of  the  submission  of  proof,  as  in 
other  cases  of  adverse  claims. 

§  270.21  Selection  of  lands  withdrawn 
or  classified  as  valuable  for  coal,  (a) 
The  provisions  of  the  act  of  June  22, 
1910  (36  Stat.  583;  30  U.  S.  C.  83,  84,  85), 
entitled  “An  act  to  provide  for  agricul¬ 
tural  entries  on  coal  lands,”  were  by  the 
act  of  April  30,  1912  (37  Stat.  105;  30 
U-  S.  C.  90),  extended  to  the  several 
States  in  making  selections  of  lands  in 
satisfaction  of  grants  made  by  Congress. 
The  conditions  and  reservations  as  pre¬ 
scribed  by  the  former  act  are  embodied 
in  said  act  of  April  30,  1912,  unchanged. 

<b)  it  will  be  the  manager’s  duty  to 
accept,  subject  to  future  approval,  selec¬ 
tions,  otherwise  unobjectionable,  pre¬ 
sented  by  the  several  States  in  satisfac¬ 
tion  of  congressional  grants,  embracing 
lands  withdrawn  or  classified  as  coal 
lands,  or  valuable  for  coal,  if  accompa¬ 
nied  by  a  certificate  or  statement,  in  case 
°f  each  application  to  select,  of  the  of¬ 
ficer  or  officers  authorized  to  act  for  and 
in  behalf  of  the  State,  to  the  effect  that 
the  application  is  made  in  accordance 
No.  248— Part  II - 39 


with,  and  subject  to,  the  provisions  and 
reservations  of  the  act  of  June  22,  1910 
(36  Stat.  583),  as  supplemented  by  the 
act  of  April  30, 1912  (37  Stat.  105). 

(c)  Should  the  State  deny  the  exist¬ 
ence  of  coal  in  the  land  sought  to  be 
selected  the  manager  will  proceed  in 
accordance  with  existing  regulations  in 
such  cases. 

Cross  Reference:  For  agricultural  entries 
on  mineral  lands,  see  Part  102  of  this  chapter. 

§  270.22  Issuance  of  supplemental 
patents  without  reservation  of  coal.  The 
act  of  April  14,  1914  (38  Stat.  335;  30 
U.  S.  C.  82),  affects  all  filings,  locations, 
selections,  or  entries  upon  which  patent 
or  its  equivalent  has  issued  or  may  issue, 
and  in  appropriate  cases  of  State  in¬ 
demnity  selections  a  patent  will  be  is¬ 
sued  in  substantially  the  following  form : 

The  United  States  of  America,  to  all  to  whom 
these  presents  shall  come,  greeting: 

Whereas,  on _ _  there 

was  certified  to  the  State  of _ 

the  following  described  lands: _ 

reserving  to  the  United  States  all  coal  in  said 
lands,  and  to  it,  or  persons  authorized  by  it, 
the  right  to  prospect  for,  mine,  and  remove 
coal  from  the  same  upon  compliance  with 
the  conditions  of  and  subject  to  the  limita¬ 
tions  of  the  Act  of _ ;  and 

Whereas,  the  lands  so  conveyed  have  been 
subsequently  classified  as  noncoal  in  char¬ 
acter  : 

Now,  therefore,  know  ye  that  the  United 
States  of  America,  in  accordance  with  the  Act 
of  Congress  approved  April  14,  1914  (38  Stat. 
335),  does  hereby  remise,  release,  and  for¬ 
ever  quitclaim  unto  the  said  State  of 

_ and  to  its  assigns  all 

rights,  title,  interest,  and  estate  to  and  in 
the  above-described  lands  which  may  be 
vested  in  and  possessed  by  it  by  virtue  of  the 
reservation  hereinbefore  mentioned  and  re¬ 
cited. 

§  270.22a  Appeals.  A  State  aggrieved 
by  any  action  of  the  Director  may  ap¬ 
peal  to  the  Secretary  of  the  Interior, 
pursuant  to  Part  221  of  this  chapter. 

SCHOOL  LAND  GRANTS  TO  CERTAIN  STATES 
EXTENDED  TO  INCLUDE  MINERAL  SECTIONS 

§  270.23  Beneficiary  States ;  conditions 
under  which  grant  becomes  effective. 
(a)  The  first  paragraph  of  section  1  of 
the  act  approved  January  25,  1927  (44 
Stat.  1026;  43  U.  S.  C.  870),  reads  as 
follows : 

That,  subject  to  the  provisions  of  subsec¬ 
tions  (a),  (b),  and  (c)  of  this  section,  the 
several  grants  to  the  States  of  numbered 
sections  in  place  for  the  support  or  in  aid 
of  common  or  public  schools  be,  and  they 
are  hereby,  extended  to  embrace  numbered 
school  sections  mineral  in  character,  unless 
land  has  been  granted  to  and/or  selected  by 
and  certified  or  approved,  to  any  such  State 
or  States  as  indemnity  or  in  lieu  of  any  land 
so  granted  by  numbered  sections. 

(b)  The  beneficiaries  of  this  grant  are 
the  States  of  Arizona,  California,  Colo¬ 
rado,  Idaho,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Washington,  and  Wyo¬ 
ming.  The  grant  also  extends  to  the 
unsurveyed  school  sections  reserved, 
granted,  and  confirmed  to  the  State  of 
Florida  by  the  act  of  Congress  approved 
September  22,  1922  (42  Stat.  1017;  16 
U.  S.  C.  483,  484). 

(c)  The  additional  grant  thus  made, 
subject  to  all  the  conditions  in  the  stat¬ 
ute  making  same,  applies  to  school-sec¬ 


tion  lands  known  to  be  of  mineral 
character  at  the  effective  date  thereof 
as  hereinafter  defined.  It  does  not  in¬ 
clude  school-section  lands  nonmineral 
in  character,  those  not  known  to  be  min¬ 
eral  in  character  at  time  of  grant,  but 
afterwards  found  to  contain  mineral  de¬ 
posits,  such  lands  not  being  excepted 
from  the  grants  theretofore  made  (Wy¬ 
oming  et  al.  v.  United  States,  255  U.  S. 
489-500,  501,  65  L.  ed.  742-748),  nor  does 
it  include  lands  in  numbered  school  sec¬ 
tions  in  lieu  of  or  as  indemnity  for  which 
lands  were  conveyed  to  the  States  first 
above  named,  or  to  the  State  of  Florida 
with  respect  to  school-section  lands 
coming  within  the  purview  of  the  act 
of  September  22,  1922,  prior  to  January 
25,  1927. 

(d)  Determinations  made  prior  to 
January  25,  1927,  by  the  Secretary  of 
the  Interior  or  the  Commissioner  of  the 
General  Land  Office  to  the  effect  that 
lands  in  school  sections  were  excepted 
from  school-land  grants  because  of  their 
known  mineral  character  do  not,  of 
themselves,  prevent  or  affect  in  any  way 
the  vesting  of  title  in  the  States  pursu¬ 
ant  to  the  provisions  of  the  statute 
making  the  additional  grant. 

(e)  Subsection  (a)  of  section  1  of  the 
act  provides: 

That  the  grant  of  numbered  mineral  sec¬ 
tions  under  this  Act  shall  be  of  the  same 
effect  as  prior  grants  for  the  numbered  non¬ 
mineral  sections,  and  title  to  such  numbered 
mineral  sections  shall  vest  in  the  States  at 
the  time  and  in  the  manner  and  be  subject 
to  all  the  rights  of  adverse  parties  recognized 
by  existing  law  in  the  grants  of  numbered 
nonmineral  sections. 

§  270.24  Effective  date  of  grant. 
Grants  to  the  States  of  school  lands  in 
place  (the  numbered  sections),  of  the 
character  and  status  subject  thereto,  as 
a  rule,  are  effective  and  operate  to  vest 
title  upon  the  date  of  the  approval  of 
the  statute  making  the  grant  or  the  date 
of  the  admission  of  the  State  into  the 
Union,  as  to  lands  then  surveyed,  and  as 
to  the  lands  thereafter  surveyed  upon 
the  date  of  the  acceptance  of  the  survey 
thereof  by  the  Director  of  the  Bureau  of 
Land  Management.  (United  States  v. 
Morrison,  240  U.  S.  192,  60  L.  ed.  599; 
United  States  v.  Sweet,  245  U.  S.  563,  62 
L.  ed.  473;  Wyoming  et  al.  v.  United 
States,  supra.)  It  is  held,  therefore, 
that  the  grant  made  by  the  first  para¬ 
graph  of  section  1  of  the  act  of  January 
25,  1927,  subject  to  the  provision  therein 
with  respect  to  indemnity  or  lieu  lands, 
to  the  provisions  of  subsections  (b)  and 
(c)  of  said  section  1  and  following  the 
plain  provisions  of  subsection  (a)  thereof 
is  effective  upon  the  date  of  the  approval 
of  the  act  (January  25,  1927)  as  to  lands 
then  surveyed  and  the  survey  thereof  ac¬ 
cepted  by  the  Director  of  the  Bureau  of 
Land  Management  and  as  to  the  unsur¬ 
veyed  school  sections  in  the  State  of 
Florida  granted  to  that  State  by  the  act 
of  September  22,  1922.  The  grant,  as  to 
other  lands  thereafter  surveyed,  subject 
to  the  same  provisions  is  effective  upon 
the  acceptance  of  the  survey  thereof  as 
above  indicated. 

§  270.25  States  not  permitted  to  dis¬ 
pose  of  lands  except  with  reservation  of 
minerals .  (a)  Subsection  (b)  of  section 
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1  of  the  act  of  January  25.  1927,  pro¬ 
vides: 

That  the  additional  grant  made  by  this  Act 
is  upon  the  express  condition  that  all  sales, 
grants,  deeds,  or  patents  for  any  of  the  lands 
60  granted  shall  be  subject  to  and  contain  a 
reservation  to  the  State  of  all  the  coal  and 
other  minerals  in  the  lands  so  sold,  granted, 
deeded,  or  patented,  together  with  the  right 
to  prospect  for,  mine,  and  remove  the  same. 
The  coal  and  other  mineral  deposits  in  such 
lands  shall  be  subject  to  lease  by  the  State 
as  the  State  legislature  may  direct,  the  pro¬ 
ceeds  of  rentals  and  royalties  therefrom  to 
be  utilized  for  the  support  or  in  aid  of  the 
common  or  public  schools:  Provided,  That 
any  lands  or  minerals  disposed  of  contrary 
to  the  provisions  of  this  Act  shall  be  for¬ 
feited  to  the  United  States  by  appropriate 
proceedings  instituted  by  the  Attorney  Gen¬ 
eral  for  that  purpose  in  the  United  States 
district  court  for  the  district  in  which  the 
property  or  some  part  thereof  is  located. 

(b)  The  lands  granted  to  the  States 
by  the  act  of  January  25,  1927,  and  the 
mineral  deposits  therein  are  to  be  dis¬ 
posed  of  by  the  States  in  the  manner 
prescribed  in  subsection  (b)  thereof,  pro¬ 
vision  being  made  for  judicial  for¬ 
feiture  in  case  of  disposal  of  any  of  the 
lands  or  minerals  contrary  to  the  provi¬ 
sions  of  the  act. 

§  270.26  Lands  excluded  from  grant. 

(a)  Subsection  (c)  of  section  1  of  the 
act  of  January  25,  1927,  provides: 

That  any  lands  included  within  the  limits 
of  existing  reservations  of  or  by  the  United 
States,  or  specifically  reserved  for  water¬ 
power  purposes,  or  included  in  any  pending 
suit  or  proceedings  in  the  courts  of  the 
United  States,  or  subject  to  or  included  in 
any  valid  application,  claim,  or  right  initi¬ 
ated  or  held  under  any  of  the  existing  laws 
of  the  United  States,  unless  or  until  such  ap¬ 
plication,  claim,  or  right  is  relinquished  or 
canceled,  and  all  lands  in  the  Territory  of 
Alaska  are  excluded  from  the  provisions  of 
this  act. 

(b)  School -section  lands  included 
within  the  limits  of  existing  reservations 
of  or  by  the  United  States,  specifically  re¬ 
served  for  waterpower  purposes,  or  in¬ 
cluded  in  any  suit  or  proceedings  in  the 
courts  of  the  United  States,  prior  to 
January  25,  1927,  and  all  lands  in  the 
Territory  of  Alaska  are  excluded  from 
the  provisions  of  the  act.  (See  §  270.29.) 

(c)  The  words  “existing  reservations” 
as  used  in  subsection  (c)  are  construed 
generally  and  subject  to  specific  determi¬ 
nation  in  particular  cases  if  the  need 
therefor  shall  arise,  as  including  Indian 
and  military  reservations,  naval  and  pe¬ 
troleum  reserves,  national  parks,  na¬ 
tional  forests,  stock  driveways,  reserva¬ 
tions  established  under  the  act  of  June 
25,  1910  (36  Stat.  847;  43  U.  S.  C.  141- 
143) ,  as  amended  by  the  act  of  August  24, 
1912  (37  Stat.  497;  43  U.  S.  C.  142),  and 
all  forms  of  Executive  withdrawal  recog¬ 
nized  and  construed  by  the  Department 
of  the  Interior  as  reservations,  existent 
prior  to  January  25,  1927. 

Cross  References:  For  Indian  reserva¬ 
tions,  see  Part  177  of  this  chapter.  For  na¬ 
tional  forests  and  national  parks,  see  Parts 
205  and  206  of  this  chapter.  For  naval  petro¬ 
leum  reserves,  see  §  192.5  of  this  chapter. 

§  270.27  Claims  protected,  (a)  Valid 
applications,  claims,  or  rights  protected 
by  the  provisions  of  subsection  (c)  of 
>xsection  1  of  the  act  of  January  25,  1927, 


include  applications,  entries,  selections, 
locations,  permits,  leases,  and  other 
forms  of  filing,  initiated  or  held  pursuant 
to  existing  laws  of  the  United  States 
prior  to  January  25,  1927,  embracing 
known  mineral  school-section  lands  then 
surveyed  and  otherwise  within  the  terms 
of  the  additional  grant,  and  as  to  lands 
thereafter  surveyed,  valid  applications, 
claims,  or  rights  so  initiated  or  held  prior 
to  the  date  of  the  acceptance  of  the  sur¬ 
vey.  The  additional  grant  to  the  State 
will  attach  upon  the  effective  date  of  the 
relinquishment  or  cancelation  of  any 
claim,  so  asserted,  in  the  absence  of  any 
other  valid  existing  claim  for  the  land 
and  if  same  be  then  surveyed.  Should 
the  validity  of  any  such  claim  be  ques¬ 
tioned  by  the  State,  proceedings  with  re¬ 
spect  thereto  by  protest,  contest,  hearing, 
etc.,  will  be  had  in  the  form  and  manner 
prescribed  by  existing  rules  governing 
such  cases.  This  procedure  will  be  fol¬ 
lowed  in  the  matter  of  all  protests,  con¬ 
tests,  or  claims  filed  by  individuals,  as¬ 
sociations,  or  corporations  against  the 
States  affecting  school-section  lands. 

(b)  The  present  grant,  like  other 
grants  in  aid  of  public  or  common 
schools,  is  subject  to  the  rights  and 
claims  of  those  who  settle  upon,  with  a 
view  to  homestead  entry,  or  occupy,  with 
a  view  to  desert-land  entry,  prior  to  sur¬ 
vey  in  the  field,  lands  which  on  survey 
are  found  to  be  in  numbered  school 
sections. 

Cross  Reference  :  For  Rules  of  Practice,  see 
Part  221  of  this  chapter. 

§  270.28  Lands  included  in  grant,  (a) 
Section  2  of  the  act  of  January  25,  1927 
(44  Stat.  1027;  43  U.  S.  C.  871)  reads  as 
follows: 

m 

Sec.  2.  That  nothing  herein  contained  is 
intended  or  shall  be  held  or  construed  to  in¬ 
crease,  diminish,  or  affect  the  rights  of  States 
under  grants  other  than  for  the  support  of 
common  or  public  schools  by  numbered 
school  sections  in  place,  and  this  Act  shall 
not  apply  to  indemnity  or  lieu  selections  or 
exchanges  or  the  right  hereafter  to  select  in¬ 
demnity  for  numbered  school  sections  in 
place  lost  to  the  State  under  the  provisions 
of  this  or  other  Acts,  and  all  existing  laws 
governing  such  grants  and  indemnity  or  lieu 
selections  and  exchanges  are  hereby  contin¬ 
ued  in  full  force  and  effect. 

(b)  The  only  grants  affected  in  any 
way  by  the  provisions  of  the  act  of  Janu¬ 
ary  25,  1927,  are  those  of  numbered  sec¬ 
tions  of  land  in  place  made  to  the  States 
for  the  support  of  common  or  public 
schools.  The  adjudication  of  claims  to 
land  asserted  under  other  grants,  for  in¬ 
demnity  or  lieu  lands  and  exchanges  of 
lands,  will  proceed  as  theretofore,  being 
governed  by  the  provisions  of  existing 
laws  applicable  thereto.  The  States  will 
be  afforded  full  opportunity,  howrever,  if 
the  facts  and  conditions  are  such  as  to 
authorize  such  action,  either  to  assign 
new  base  in  support  of  or  to  withdraw 
pending  unapproved  indemnity  school 
land  selections  in  support  of  which  min¬ 
eral  school-section  lands  have  been  ten¬ 
dered  as  base. 

§  270.29  Grant  of  mineral  school  sec¬ 
tions  effective  upon  restoration  of  land 
from  reservation,  (a)  By  the  act  of 
January  25,  1927  (44  Stat.  1026;  43 
U.  S.  C.  870,  871),  which  grants  to  the 


States  certain  school-section  lands  that 
are  mineral  in  character,  it  is  provided 
by  subsection  (c)  of  section  1  that  where 
such  lands  are  embraced  within  an  exist¬ 
ing  reservation  at  the  date  of  said  act  of 
1927,  they  are  thereby  excluded  from  the 
grant  made  by  said  act. 

(b)  Under  the  amendatory  act  of  May 
2,  1932  (47  Stat.  140;  43  U.  S.  C.  870),  it 
is  provided  that  in  the  event  of  the  res¬ 
toration  of  the  lands  from  such  reserva¬ 
tion,  the  grant  to  the  State  of  such  min¬ 
eral  school-section  lands  will  thereupon 
become  effective. 

(c)  Adjudications  in  connection  with 
the  State’s  title  to  school  sections  will  be 
governed  by  the  provisions  of  this 
amendatory  act  of  May  2,  1932. 

PATENTS  FOR  GRANTED  SCHOOL  SECTIONS 

§  270.30  Statutory  authority.  The  act 
approved  June  21, 1934  (48  Stat.  1185;  43 
U.  S.  C.  871a)  provides  for  the  issuance 
of  patent,  upon  application  by  a  State 
for  the  numbered  school  sections  in  place 
granted  for  the  support  of  common 
schools. 

§  270.31  Purpose  of  law ;  application 
for  patent,  (a)  The  purpose  of  the  act 
of  June  21,  1934,  is  to  provide  the  States, 
upon  application,  with  evidence  of  title 
to  the  designated  school -section  lands 
granted  by  the  Enabling  Acts,  by  the  act 
of  January  25,  1927  (44  Stat.  1026;  43 
U.  S.  C.  870,  871),  and  by  any  other  act 
of  Congress.  The  words  “and  by  any 
other  act  of  Congress”  are  construed  to 
embrace  any  grant  or  grants  of  num¬ 
bered  school  sections  in  place  made  to 
any  of  the  public-land  States. 

(b)  There  will  be  no  filing  or  convey¬ 
ance  fees  required  on  the  part  of  the 
States  in  connection  with  the  patenting 
of  school  sections  in  place  under  this  act. 

(c)  The  act  places  no  limitation  upon 
the  areas  which  may  be  applied  for  under 
one  application.  No  fixed  rule  is  neces¬ 
sary  in  regard  to  the  area  which  may  be 
included  in  any  one  patent.  This  matter 
will  be  handled  in  such  manner  as  will 
permit  the  best  results  from  an  adminis¬ 
trative  standpoint. 

(d)  Applications  shall  be  filed  in  the 
proper  land  office  in  the  State  or  Terri¬ 
tory,  or  for  lands  in  a  State  in  which 
there  is  no  land  office,  shall  be  filed  with 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25,  D.  C.,  except  the  applications 
for  lands  in  North  or  South  Dakota  shall 
be  filed  in  the  land  office  at  Billings, 
Montana;  applications  for  lands  in  Ne¬ 
braska  or  Kansas  shall  be  filed  in  the 
land  office  at  Cheyenne,  Wyoming;  and 
for  lands  in  Oklahoma  in  the  land  office 
at  Santa  Fe,  New  Mexico. 

§  270.32  Publication  of  notice;  pro¬ 
tests.  An  applicant  for  patent  under  the 
act  of  June  21,  1934,  will  be  required  to 
publish  notice  of  its  application,  at  its 
own  expense,  in  a  daily,  weekly,  or  semi¬ 
weekly  paper,  published  in  the  vicinity 
of  the  land,  once  each  week  for  five  con¬ 
secutive  weeks,  and  to  furnish  proof 
thereof  by  a  statement  of  the  publisher 
or  foreman  of  the  newspaper  employed. 
Notices  for  publication  will  be  prepared 
by  the  manager  and  will  be  transmitted 
to  the  proper  State  official  for  publica¬ 
tion  in  the  paper  designated.  Where 
publication  is  made  in  a  daily  paper,  the 
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notice  should  appear  in  the  Wednesday 
issue  for  five  consecutive  weeks;  if  in  a 
semiweekly  paper,  in  either  issue  for 
five  consecutive  weeks.  The  notice 
should  require  persons  asserting  claims 
to  any  of  the  lands  advertised  to  file 
protest  or  notice  of  their  claims  in  the 
land  office  within  30  days  from  the  date 
of  last  publication,  in  order  to  receive 
proper  consideration  before  the  issuance 
of  a  patent. 

§  270.33  Date  title  vested  in  the  State; 
conditions  or  limitations  to  be  made  in 
patent;  hearings,  (a)  Determination  of 
the  date  when  title  vested  in  the  State 
and  of  “prior  conditions,  limitations, 
easements,  or  rights,  if  any,’’  to  which 
the  land  is  subject,  will  be  ascertained 
from  the  records  in  the  Bureau  of  Land 
Management  and  in  the  Geological  Sur¬ 
vey,  and  appropriate  mention  of  such 
facts  made  in  the  patent. 

<b)  Should  hearings  be  ordered  the 
costs  will  be  assessed  between  the  par¬ 
ties  thereto  in  the  manner  provided  by 
the  Rules  of  Practice,  Part  221  of  this 
chapter.  Orders  authorizing  the  issu¬ 
ance  of  patents  for  school  sections  under 
the  act  of  June  21,  1934,  will  be  signed 
by  the  Director  of  the  Bureau  of  Land 
Management. 


EXCHANGES  OF  LANDS  SELECTED  BY  THE 
STATE  OF  CALIFORNIA  UNDER  ACT  OF  JUNE 
29,  1936  (49  STAT.  2026) 

§  270.38  Exchanges  by  the  State  with 
individuals  after  acquiring  title;  joint 
application  and  deeds  of  conveyance; 
certificates  of  non-encumbrance,  (a) 
Under  the  provisions  of  the  act  of  June 
29,  1936  (49  Stat.  2026  >,  the  State  of 
California,  with  the  approval  of  the  Di¬ 
rector.  Bureau  of  Land  Management,  and 
under  rules  prescribed  by  the  Secretary, 
may  exchange  lands  patented  under  this 
act  with  a  reservation  of  minerals  to  the 
United  States,  for  privately  owned  lands 
within  the  area  described  of  approxi¬ 
mately  equal  value,  containing  the  natu¬ 
ral  features  sought  to  be  preserved  by 
the  act.  The  lands  to  be  acquired  by 
the  State  through  such  exchange  will  be 
subject  to  the  same  conditions  and  reser¬ 
vations  prescribed  by  said  act,  including 
the  reversionary  clause. 

(b)  A  proposal  for  an  exchange  de¬ 
sired  to  be  made  by  the  State  in  accord¬ 
ance  with  these  provisions  of  the  act 
must  be  submitted  to  the  Bureau  of  Land 
Management  for  consideration.  Such  a 
proposal  for  exchange  should  be  filed  in 
the  appropriate  land  office  together 
with  a  statement  by  the  agent  of  the 
State  showing  that  the  lands  patented  to 
the  State  under  said  act  and  those  de¬ 
sired  to  be  acquired  by  the  State  in  ex¬ 
change,  are  of  approximately  equal  value, 
and  that  the  tracts  to  be  acquired  con¬ 
tain  characteristic  desert  growth  and 
scenic  or  other  natural  features  desired 
to  be  preserved  as  a  part  of  the  California 
State  park  system. 

(c)  The  proposal  for  exchange  should 
be  in  the  form  of  a  joint  application 
signed  by  the  proper  State  official  and  by 
the  owner  of  the  land  which  the  State 
desires  to  acquire  in  exchange,  definitely 
describing  by  legal  subdivisions  of  the 
Government  surveys  the  lands  relin¬ 
quished  by  the  State  and  those  desired 
by  the  State  in  exchange  therefor.  Such 


joint  application  should  be  accompanied 
with  a  deed  or  reconveyance  to  the 
United  States  of  the  tract  patented  to 
the  State  under  the  act  of  June  29, 
1936  (49  Stat.  2026),  and  with  a  deed  of 
conveyance  to  the  United  States  from 
the  owner  of  the  tract  desired  by  the 
State  in  exchange,  such  deeds  to  be  duly 
executed  in  accordance  with  the  laws  of 
the  State,  and  both  deeds  to  be  unre¬ 
corded.  There  should  also  be  filed  a  cer¬ 
tificate  by  the  proper  State  officer  and  a.i 
certificate  by  the  county  recorder  show¬ 
ing  no  encumbrances  of  the  land  recon¬ 
veyed  by  the  State  to  the  United  States. 

§  270.39  Abstract  of  title.  There  must 
be  filed  a  duly  authenticated  abstract  of 
title  to  the  tract  conveyed  to  the  United 
States  and  desired  by  the  State  in  ex¬ 
change,  showing  title  to  such  land  in  the 
party  conveying  to  the  United  States. 
The  certificate  of  authentication  of  the 
abstract  must  be  signed  by  the  recorder 
of  deeds  under  his  official  seal  and  must 
show  that  the  title  memorandum  is  a 
full,  true,  and  complete  abstract  of  all 
matters  of  record  or  on  file  in  his  office, 
including  conveyances,  mortgages,  or 
other  encumbrances.  The  custodian  of 
tax  records  must  certify  that  all  taxes 
levied  or  assessed  against  the  land  or  that 
could  operate  as  a  lien  thereon,  have 
been  paid  in  full,  and  that  there  are  no 
unredeemed  tax  sales  and  no  tax  deeds 
outstanding  as  shown  by  the  records  of 
his  office.  The  absence  of  judgment  liens 
or  pending  suits  against  the  grantor, 
which  might  affect  the  title  to  the  land, 
must  be  shown  by  the  official  certificates 
of  the  clerks  of  the  courts  of  record 
whose  judgments  under  the  laws  of  the 
United  States  or  of  the  State  constitute  a 
lien  on  the  land  conveyed.  Such  abstract 
may  be  authenticated  by  an  abstractor  or 
obstract  company  satisfactory  to  the  Bu¬ 
reau  of  Land  Management,  as  provided 
in  §  211.1  of  this  chapter. 

§  270.40  Reports  as  to  values  of  lands 
involved  in  exchange;  fees  and  publica¬ 
tion  not  required,  (a)  A  report  will  be 
made  by  the  Bureau  of  Land  Manage¬ 
ment  as  to  the  comparative  values  of 
the  lands  involved,  those  relinquished  by 
the  State  and  those  desired  by  the  State 
in  lieu  thereof  and  a  report  will  be  re¬ 
quested  by  the  Bureau  of  Land  Manage¬ 
ment  from  the  National  Park  Service  as 
to  the  value  for  park  purposes  of  the 
lands  desired  by  the  State. 

(b)  Publication  of  notice  of  the  pro¬ 
posed  exchange  will  not  be  required  and 
payment  of  fees  will  not  be  required  in 
connection  therewith. 

§  270.41  Deeds  to  be  returned  for  re¬ 
cording  and  abstract  for  completion; 
patents,  (a)  If  all  be  regular  and  the 
reports  be  satisfactory,  the  proposed  ex¬ 
change  will  be  approved.  Upon  the  ap¬ 
proval  of  the  exchange  the  deeds  of 
conveyance  w’ill  be  returned  for  record¬ 
ing  and  the  abstract  of  title  to  be  brought 
dow  n  to  show'  such  recordation. 

(b)  Upon  the  receipt  in  the  Bureau  of 
Land  Management  of  the  recorded  deeds, 
a  patent  will  be  issued  to  the  State  for 
the  tract  desired  in  exchange,  such  pat¬ 
ent  to  contain  the  mineral  reservation 
and  the  forfeiture  provision  prescribed  by 
the  act  of  June  29,  1936  <49  Stat.  2026*, 
and  as  contained  in  the  patent  issued  to 
the  State  for  the  lands  originally  se¬ 


lected.  A  patent  also  will  be  issued  to 
the  party  exchanging  with  the  State  for 
the  tract  reconveyed  by  the  State  to  the 
United  States. 


Part  271 — Swamp-Land  Grants 

Sec. 

271.1  Selection  and  patenting  of  swamp 

lands. 

271.2  Applications  in  conflict  with  swamp¬ 

land  claims. 

Note:  Circular  dated  Mar.  17,  1896.  con¬ 
taining  the  swamp-land  laws  and  regula¬ 
tions,  states: 

“As  soon  as  practicable  after  the  passage 
of  the  swamp-land  grant  of  September  28, 
1850,  viz.  on  the  21st  of  November,  1850.  the 
commissioner  transmitted  to  the  governors 
of  the  respective  States  to  which  the  grant 
applied  copies  of  office  circular  setting  forth 
the  provisions  of  said  Act,  giving  instructions 
thereunder,  and  allowing  the  States  to  elect 
which  of  two  methods  they  would  adopt  for 
the  purpose  of  designating  the  swamp  lands, 
viz: 

1.  The  field  notes  of  Government  survey 
could  be  taken  as  the  basis  for  selections, 
and  all  lands  shown  by  them  to  be  swamp 
or  overflowed,  within  the  meaning  of  the 
act,  which  were  otherwise  vacant  and  unap¬ 
propriated  September  28,  1850,  would  pass 
to  the  States. 

2.  The  States  could  select  the  lands  by 
their  own  agents  and  report  the  same  to  the 
United  States  surveyor  general  with  proof  as 
to  the  character  of  the  same. 

The  following  States  elected  to  make  the 
field  notes  of  survey  the  basis  for  determin¬ 
ing  what  lands  passed  to  them  under  the 
grant,  viz:  Louisiana,  Michigan,  and  Wis¬ 
consin.  Later  the  State  of  Minnesota 
adopted  this  method  of  settlement. 

The  authorities  of  the  following  States 
elected  to  make  their  selections  by  their  own 
agents  and  present  proof  that  the  lands  se¬ 
lected  were  of  the  character  contemplated 
by  the  swamp  grant,  viz:  Alabama.  Arkansas, 
Florida,  Illinois.  Indiana.  Iowa,  Mississippi, 
Missouri,  and  Ohio.  Later  Oregon  adopted 
this  method. 

The  States  of  Alabama,  Arkansas,  Indiana, 
Mississippi,  and  Ohio  adopted  the  second 
method  at  the  beginning,  but  they  changed 
to  the  first  method,  i.  e.,  to  the  field  notes 
of  survey,  as  a  basis  of  settlement,  in  recent 
years. 

The  authorities  of  California  did  not  adopt 
either  method,  and  the  passage  of  the  Act 
of  July  23,  1866,  rendered  such  action  on 
their  part  unnecessary. 

In  Louisiana  the  selections  under  the 
grant  of  March  2,  1849,  forming  the  bulk  of 
the  selections  in  said  State,  are  made  in  ac¬ 
cordance  with  the  terms  of  said  act  by 
deputy  surveyors,  under  the  direction  of  the 
United  States  surveyor  general,  at  the  ex¬ 
pense  of  the  State.” 

The  grant  of  swamp  lands,  under  acts  of 
March  2,  1849,  and  September  28,  1850.  is 
a  grant  in  present!.  See  United  States  Su¬ 
preme  Court  decisions  Railroad  Co.  v.  Fre¬ 
mont  County  (9  Wall,  89,  19  L.  ed.  563); 
Railroad  Co.  v.  Smith  (id. -95,  19  L.  ed.  599); 
Martin  v.  Marks  (7  Otto  345,  24  L.  ed.  940); 
decisions  of  the  Secretary  of  the  Interior, 
December  23.  1851  (1  Lester’s  L.  L.  549), 
April  25,  1862,  and  opinion  of  Attorney  Gen¬ 
eral,  November  10,  1858  (1  Lester’s  L.  L.  564). 

The  act  of  September  28,  1850.  did  not 
grant  swamp  and  overflowed  lands  to  States 
admitted  into  the  Union  after  its  passage. 
See  decision  of  Secretary  of  the  Interior, 
August  17,  1858:  Commissioner,  General 
Land  Office,  May  2.  1871  (Copp’s  L.  L.  474), 
affirmed  by  Secretary  June  1,  1871,  and  Com¬ 
missioner,  General  Land  Office,  January  19, 
1874  (Copp’s  L.  L.  473),  affirmed  by  Secretary 
July  9,  1875. 

A  State  having  elected  to  take  swamp  land 
by  field  notes  and  plats  of  survey  is  bound 
by  them,  as  is  also  the  Government.  See 
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Secretary’s  decisions.  October  4.  1855  (1  Les¬ 
ter’s  L.  L.  553),  August  1,  1859  (id.  571), 
December  4,  1877  (4  Copp’s  L.  L.  149),  and 
September  19,  1879. 

The  Swamp-Land  Acts  do  not  contain  any 
exception  or  reservation  of  mineral  lands 
and  none  is  to  be  implied,  since  at  the  time 
of  their  enactment  the  public  policy  of  with¬ 
holding  mineral  lands  for  disposition  only 
under  laws  including  them,  was  not  estab¬ 
lished.  Work.  Secretary  of  the  Interior,  v. 
Louisiana  (269  U.  S.  250,  70  L.  ed.  259). 

§  271.1  Selection  and  patenting  of 
swamp  lands,  (a)  All  lands  properly 
selected  and  reported  to  the  Bureau  of 
Land  Management  as  swamp  will  be 
compared  with  the  records  of  the  said 
office,  and  lists  of  such  lands  as  are 
shown  to  be  swamp  or  overflowed,  within 
the  meaning  of  the  acts  of  March  2, 1849, 
and  September  28, 1850  (9  Stat.  352,  519) , 
and  that  are  otherwise  free  from  con¬ 
flict  will  be  made  out  by  such  office  and 
approved. 

(b)  When  the  lists  have  been  approved 
a  copy  of  each  list  will  be  transmitted  to 
the  governor  of  the  State,  with  the  state¬ 
ment  that  on  receipt  of  his  request 
patent  will  issue  to  the  State  for  the 
lands.  A  copy  of  each  list  also  will  be 
transmitted  to  the  manager  of  the  land 
office  for  the  district  in  which  the  lands 
are  situated,  and  he  will  be  requested  to 
examine  the  same  with  the  records  of 
his  office  and  report  any  conflicts  found. 

(c)  Upon  receipt  of  a  request  from  the 
governor  for  patent,  and  a  report  from 
the  manager  as  to  status,  patents  will 
issue  to  the  State  for  all  the  lands  em¬ 
braced  in  said  lists  so  far  as  they  are 
free  from  conflict. 

(d)  Under  the  provisions  of  the  act  of 
March  2,  1849,  granting  swamp  lands  to 
the  State  of  Louisiana,  a  certified  copy 
of  the  list  approved  by  the  Director, 
transmitted  to  the  Governor,  has  the 
force  and  effect  of  a  patent. 

(R.  S.  2478;  43  IT.  S.  C.  1201) 

Cboss  Reference:  For  patents,  In  general, 
see  Part  108  of  this  chapter. 

§  271.2  Applications  in  conflict  with 
swamp-land  claims.  Applications  ad¬ 
verse  to  the  State,  in  conflict  with 
swamp-land  claims,  will  be  governed  by 
the  following  rules: 

(a)  In  those  States  where  the  adjudi¬ 
cation  of  swamp-land  claims  is  based  on 
the  evidence  contained  in  the  survey 
returns,  applications  adverse  to  the  State 
for  lands  returned  as  swamp  will  be  re¬ 
jected  unless  accompanied  by  a  showing 
that  the  land  is  non-swamp  in  character. 

(b)  In  such  case,  the  claim  adverse  to 
the  State  must  be  supported  by  a  state¬ 
ment  of  the  applicant  under  oath,  cor¬ 
roborated  by  two  witnesses,  setting  forth 
the  basis  of  the  claim  and  that  at  the 
date  of  the  swamp-land  grant  the  land 
was  not  swamp  and  overflowed  and  not 
rendered  thereby  unfit  for  cultivation. 
In  the  absence  of  such  affidavit  the  ap¬ 
plication  will  be  rejected.  If  properly 
supported,  the  application  will  be  re¬ 
ceived  and  suspended  subject  to  a  hear¬ 
ing  to  determine  the  swamp  or  non¬ 
swamp  character  of  the  land,  the  burden 
of  proof  being  upon  the  non-swamp 
claimant. 

(c)  In  those  States  where  the  survey 
returns  are  not  made  the  basis  for  adju¬ 


dication  of  the  swamp-land  selections, 
junior  applications  for  lands  covered  by 
swamp-land  selections  may  be  received 
and  suspended,  if  supported  by  non¬ 
swamp  affidavits  corroborated  by  two 
witnesses,  subject  to  hearing  to  deter¬ 
mine  the  character  of  the  land,. whether 
swamp  or  non-swamp,  and  the  burden  of 
proof  will  be  upon  the  junior  applicant. 
Likewise,  the  State,  if  a  junior  applicant, 
may  be  heard  upon  furnishing  an  affi¬ 
davit  corroborated  by  two  witnesses 
alleging  that  the  land  is  swamp  in 
character  within  the  meaning  of  the 
swamp-land  grant,  in  which  case  the 
burden  of  proof  at  the  hearing  will  be 
upon  the  State. 

(d)  Where  hearings  are  ordered  in 
any  such  cases,  the  Rules  of  Practice 
governing  contests  will  be  applied,  ex¬ 
cept  as  herein  otherwise  provided. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

Cross  Reference:  For  Rules  of  Practice 
governing  contests,  see  Part  221  of  this 
chapter. 


Part  272 — Carey  Act  Grants 

GRANTS  TO  STATES  FOR  IRRIGATION  UNDER  STATE 
SUPERVISION 

Sec. 

272.1  Statutory  authority. 

272.2  Character  of  land  subject  to  selec¬ 

tion. 

272.3  Map  required  exhibiting  plan  of  irri¬ 

gation. 

272.4  Information  on  map. 

272.5  List  of  selected  lands  to  accompany 

map. 

272.6  Contract  to  be  filed. 

272.7  Action  by  the  manager. 

272.8  Rights-of-way  over  public  lands  not 

selected  by  State. 

272.9  Lands  reserved  upon  approval  of  map. 

272.10  List  for  patent  required. 

272.11  Certificate  required  of  State  officer. 

272.12  Proof  of  water  supply  and  construc¬ 

tion;  minerals. 

272.13  Lists  for  patent  to  be  numbered. 

272.14  Publication  and  posting  of  notice. 

272.15  Proof  of  publication. 

272.16  Price  for  Indian  lands. 

272.17  Certification  for  approval  and  patent. 

EXTENSIONS  OF  SEGREGATIONS 

272.18  Applications  for  extensions. 

TEMPORARY  WITHDRAWALS 

272.19  Statutory  authority. 

272.20  Applications  for  withdrawal. 

272.21  Statement  supporting  application. 

272.22  Land  in  more  than  one  land  district. 

272.23  Action  of  manager. 

272.24  Commencement  of  survey  of  pro¬ 

posed  irrigation  system. 

272.25  Restoration  of  withdrawn  tracts  not 

susceptible  of  irrigation. 

272.26  Causes  for  revocation  of  withdrawal. 

272.27  Notations  of  withdrawals  and  resto¬ 

ration  procedures. 

LANDS  APPLIED  FOR,  SEGREGATED  OR  WITHDRAWN 

272.28  Status  of  lands. 

PREFERENCE  RIGHT  OF  ENTRY  ON  RESTORATION  OF 
SEGREGATED  CAREY  ACT  LANDS 

272.29  Statutory  authority. 

272.30  Director  to  ascertain  status  of  lands 

under  State  laws. 

272.31  Restoration  when  there  are  no  en¬ 

tries  under  State  laws. 

272.32  Restoration  when  there  are  entries 

under  State  laws. 

272.33  Conflicting  applications. 

272.34  Persons  entitled  to  preference  right. 

272.35  Persons  not  entitled  to  preference 

right. 


Sec. 

272.36  Carey  Act  preference  right  superior 

to  soldiers’  preference  rights. 

272.37  Adjudication  of  preference-right  ap¬ 

plications. 

GRANTS  TO  STATES  FOR  IRRIGATION  UNDER 
STATE  SUPERVISION  1 

Authority:  §§  272.1  to  272.17  issued  under 
sec.  4,  28  Stat.  422,  as  amended;  43  U.  S.  C. 
641. 

§  272.1  Statutory  authority.  Under 
the  provisions  of  section  4  of  the  act  of 
August  18,  1894  (28  Stat.  422;  43  U.  S.  C. 
641),  known  as  the  Carey  Act,  as  amend¬ 
ed  and  supplemented 1  the  States  are 
allowed  10  years  from  the  date  of  the 
approval  by  the  Director  of  an  applica¬ 
tion  for  segregation  of  the  lands  in 
which  to  irrigate  and  reclaim  the  lands. 
The  Director  may,  however,  in  his  dis¬ 
cretion  extend  the  time  for  a  period  of 
5  years.  The  Director  may,  in  his  dis¬ 
cretion,  restore  to  the  public  domain  any 
lands  not  irrigated  and  reclaimed  at  the 
end  of  the  10  year  period  or  any  exten- 


5  For  Forms  1  to  8,  inclusive,  referred  to 
under  §§  272.1  to  272.18,  see  37  L.  D.  632-638. 

s  Carey  Act  statutes : 

Section  4  of  the  act  of  August  18,  1894 
(28  Stat.  422;  43  U.  S.  C.  641),  known  as  the 
Carey  Act,  authorizes  the  Secretary  of  the 
Interior,  with  the  approval  of  the  President, 
to  contract  and  agree  to  patent  to  States,  in 
which  there  are  desert  lands,  not  to  exceed 
1,000,000  acres  of  such  lands  to  each  State, 
under  the  conditions  specified  in  the  act. 
The  lands  selected  by  the  several  States  are 
segregated  from  the  public  domain  for  a 
period  of  10  years,  the  States  undertaking 
within  that  time  to  cause  an  adequate  irriga¬ 
tion  system  to  be  constructed  and  a  sufficient 
water  supply  to  be  made  available  in  a  sub¬ 
stantial  ditch  for  the  reclamation  of  the 
lands  by  irrigation.  The  lands  when  pat¬ 
ented  are  disposed  of  by  the  States  to  actual 
settlers. 

The  act  of  June  11,  1896  (29  Stat.  434;  43 
U.  S.  C.  642),  authorizes  a  lien  on  the  land 
for  the  cost  of  construction  of  the  irrigation 
works  and  permits  the  issuance  of  patent 
without  actual  cultivation  of  the  land. 

Section  3  of  the  act  of  March  3,  1901  (31 
Stat.  1188;  43  U.  S.  C.  641),  authorizes  an 
extension  of  the  period  of  segregation  for  not 
exceeding  5  years. 

The  act  of  March  1.  1907  (34  Stat.  1056), 
extends  the  provisions  of  the  law  to  the 
former  Southern  Ute  Indian  Reservation  in 
Colorado. 

The  Joint  Resolution  approved  May  25, 
1908  (35  Stat.  577),  grants  to  the  State  of 
Idaho  an  additional  1,000,000  acres. 

The  act  of  May  27,  1908  (35  Stat.  347;  43 
U.  S.  C.  645 ) ,  grants  to  the  State  of  Idaho 
an  additional  1,000,000  acres,  and  to  the 
State  of  Wyoming  an  additional  1,000,000 
acres. 

The  act  of  February  18.  1909  (35  Stat.  638; 
43  U.  S.  C.  646 ) ,  extends  the  provisions  of  the 
Carey  Act  to  the  States  of  Arizona  and  New 
Mexico. 

The  act  of  February  24,  1909  (35  Stat.  644; 
43  U.  S.  C.  647),  extends  the  provisions  of 
the  Carey  Act  to  the  former  Ute  Indian 
Reservation  in  Colorado. 

The  act  of  March  15,  1910  (36  Stat.  237; 
43  U.  S.  C.  643),  authorizes  a  temporary 
withdrawal  for  one  year  of  lands,  which  the 
State  may  propose  to  select  with  a  view  to 
enabling  the  State  to  examine  the  lands 
and  plan  the  method  of  reclamation. 

The  act  of  February  16,  1911  (36  Stat.  913), 
extends  the  Carey  Act  to  the  former  Ft. 
Bridger  Military  Reservation  in  Wyoming. 

The  act  of  February  21,  1911  (36  Stat.  925: 
43  U.  S.  C.  523-525),  permits  the  sale  of 
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sion  thereof.  If  actual  construction  of 
the  reclamation  works  has  not  been 
commenced  within  3  years  after  the  seg¬ 
regation  of  the  land  or  within  such  fur¬ 
ther  period  not  exceeding  3  years  as  may 
be  allowed  for  that  purpose  by  the  Di¬ 
rector,  the  Director  may,  in  his  discre¬ 
tion  restore  the  lands  to  the  public 
domain. 

§  272.2  Character  of  land  subject  to 
selection,  (a)  The  lands  selected  must 
all  be  desert  lands  as  defined  by  the  acts 
cf  March  3,  1877  (19  Stat.  377;  43  U.  S.  C. 
321-323)  as  amended  by  section  2  of  the 
act  of  March  3,  1891  (26  Stat.  1096;  43 
0.  S.  C.  321,  323,  325,  327-329),  and  the 
decisions  and  regulations  of  the  Depart¬ 
ment  of  the  Interior  therein  provided  for. 

(b)  Lands  which  produce  native 
grasses  sufficient  in  quantity,  if  unfed  by 
grazing  animals,  to  make  an  ordinary 
crop  of  hay  in  usual  seasons,  are  not 
desert  lands.  Lands  which  will  produce 
an  agricultural  crop  of  any  kind  in 
amount  sufficient  to  make  the  cultivation 
reasonably  remunerative  are  not  desert. 
Lands  containing  sufficient  moisture  to 
produce  a  natural  growth  of  trees  are  not 
to  be  classed  as  desert  lands. 

(c)  Lands  occupied  by  bona  fide  set¬ 
tlers,  and  lands  containing  valuable  min¬ 
erals,  except  as  stated  in  §  272.12,  are  not 
subject  to  selection. 

§272.3  Map  required  exhibiting  plan 
of  irrigation.  Before  the  application 
of  any  State  is  allowed  or  any  con¬ 
tract  or  agreement  is  executed  or  any 
segregation  of  any  of  the  land  from 
the  public  domain  is  ordered  by  the  Di¬ 
rector,  Bureau  of  Land  Management,  the 
State  shall  file  a  map  of  the  land  selected 
and  proposed  to  be  irrigated,  which  shall 
I  exhibit  a  plan  showing  the  mode  of  con¬ 
templated  irrigation  and  the  source  of 
the  water.  In  accordance  with  the  re¬ 
quirements  of  section  4  of  the  act  of 
j  August  18,  1894  (28  Stat.  422;  43  U.  S.  C. 
641),  the  State  must  give  full  data  to 
show  that  the  proposed  plan  will  be  suffi¬ 
cient  to  thoroughly  irrigate  and  reclaim 
j  the  land  and  prepare  it  to  raise  ordinary 
agricultural  crops,  for  which  purpose  a 
statement  by  the  State  engineer  of  the 
amount  of  water  available  for  the  plan 
of  irrigation  will  be  necessary.  The  other 
data  required  can  not  be  fully  prescribed, 
as  it  will  depend  upon  the  nature  of  the 
Plan  submitted.  All  information  neces¬ 
sary  to  enable  the  Bureau  of  Land  Man¬ 
agement  to  judge  of  its  practicability 
for  irrigating  all  the  land  selected  must 
I  be  submitted.  Upon  the  filing  of  the  map 


surplus  water  by  the  United  States  Bureau 
of  Reclamation  for  use  upon  Carey  Act 
lands. 

The  act  of  March  4,  1911  (36  Stat.  1417;  43 
u-  S.  c.  645),  grants  the  State  of  Nevada 
au  additional  1,000,000  acres. 

The  Joint  Resolution  of  August  21,  1911 
<37  Stat.  38;  43  U.  S.  C.  645 ) ,  grants  the 
Mate  of  Colorado  an  additional  1,000,000 
acres. 

4VnC  ^  °f  February  14-  1920  (41  Stat.  407: 
of  r  ®44)*  relates  to  preference  rights 
Carey  Act  entrymen  upon  lands 
stored  to  the  public  domain  from  Carey 
act  segregations. 

43^  ^  of  January  6-  192*  (41  Stat.  1085; 
A  .U’S-  C.  641),  further  amends  the  Carey 
Wort  the  time  within  which  the 

*  01  reclamation  must  be  commenced. 


showing  the  plan  of  irrigation,  and  the 
lands  selected,  such  lands  will  be  with¬ 
held  from  other  disposition  until  final 
action  is  had  thereon  by  the  Director, 
Bureau  of  Land  Management.  If  such 
final  action  be  a  disapproval  of  the  map 
and  plan,  the  lands  selected  shall,  with¬ 
out  further  order,  be  subject  to  applica¬ 
tion  as  if  such  reservation  had  never 
been  made;  and  the  managers  will  make 
the  appropriate  notations  on  the  tract 
books  and  plat  books,  opposite  those  pre¬ 
viously  made,  in  accordance  with  the 
requirements  of  §  272.7. 

§  272.4  Information  on  map.  The 
map  must  be  on  tracing  linen,  in  dup¬ 
licate,  and  must  be  drawn  to  a  scale  not 
greater  than  1,000  feet  to  1  inch.  A 
smaller  scale  is  desirable,  if  the  neces¬ 
sary  information  can  be  clearly  shown. 
The  map  and  field  notes  in  duplicate 
must  be  filed  in  the  land  office  for  the 
district  in  which  the  land  is  located.  If 
the  lands  selected  are  located  in  more 
than  one  district,  duplicate  map  and 
field  notes  need  be  filed  in  but  one  dis¬ 
trict  and  single  sets  in  the  others.  Each 
legal  subdivision  of  the  land  selected 
should  be  clearly  indicated  on  the  map 
by  a  check  mark,  thus:  V.  The  map 
and  field  notes  must  show  the  connec¬ 
tions  of  termini  of  a  canal  or  of  the 
initial  point  of  a  reservoir  with  public 
survey  corners,  the  connections  with 
public  survey  corners  wherever  section 
or  township  lines  are  crossed  by  the  pro¬ 
posed  irrigation  works,  and  must  show 
full  data  to  admit  of  retracing  the  lines 
of  the  survey  of  the  irrigation  works  on 
the  ground. 

§  272.5  List  of  selected  lands  to  ac¬ 
company  map.  The  map  should  bear  a 
statement  of  the  engineer  who  made  or 
supervised  the  preparation  of  the  map 
and  plan,  Form  1,*  and  also  of  the  officer 
authorized  by  the  State  to  make  its  se¬ 
lections  under  the  act,  Form  2.  The  map 
should  be  accompanied  by  a  list  in  trip¬ 
licate  of  the  lands  selected,  designated 
by  legal  subdivisions,  properly  summed 
up  at  the  foot  of  each  page,  and  at  the 
end  of  the  list.  If  the  lands  selected 
are  located  in  more  than  one  district,  a 
list  in  triplicate  must  be  filed  in  each 
office,  describing  the  lands  selected  in 
that  district.  Clear  carbon  copies  are 
preferred  for  the  duplicate  and  tripli¬ 
cate  lists.  The  lists  should  be  dated  and 
verified  by  a  certificate  of  the  selecting 
agent.  Form  3.  The  party  appearing  as 
agent  of  the  State  must  file  with  the 
manager  written  and  satisfactory  evi¬ 
dence,  under  seal,  of  his  authority  to  act 
in  the  premises;  such  evidence  once 
filed  need  not  be  duplicated  during  the 
period  for  which  the  agent  was  ap¬ 
pointed.  The  State  should  number  the 
lists  in  consecutive  order,  beginning  with 
No.  1,  regardless  of  the  land  office  in 
which  they  are  to  be  filed.  Form  of  title 
page  to  be  prefixed  to  the  lists  of  selec¬ 
tions  will  be  found  marked  “A.”  Lists 
received  at  the  Bureau  of  Land  Manage¬ 
ment  containing  erasures  will  not  be 
filed,  but  will  be  returned  in  order  that 
new  ones  may  be  prepared.  When  a 
township  has  not  been  subdivided,  but 


8  For  Forms  1  to  8,  referred  to  in  §§  272.1  to 
272.17,  see  37  L.  D.  632  to  638. 


has  had  its  exteriors  surveyed,  the  whole 
township  may  be  designated,  omitting 
however,  the  sections  to  which  the  State 
may  be  entitled  under  its  grant  of 
school  lands.  When  the  records  are  in 
such  condition  that  the  proper  notations 
may  be  made,  a  section  or  part  of  a  sec¬ 
tion  of  unsurveyed  land  may  be  desig¬ 
nated  in  the  list;  but  no  patent  can  issue 
thereon  until  the  land  has  been  sur¬ 
veyed. 

§  272.6  Contract  to  be  filed.  A  con¬ 
tract  in  the  form  prescribed  (Form  5)  in 
duplicate,  signed  by  the  State  officer  au¬ 
thorized  to  execute  such  contract,  must 
also  be  filed.  A  carbon  copy  of  the  con¬ 
tract  will  not  be  accepted.  The  person 
who  executes  the  contract  on  behalf  of 
the  State  must  furnish  evidence  of  his 
authority  to  do  so. 

§  272.7  Action  by  the  manager.  For 
rejected  selections  a  new  list  will  be  re¬ 
quired,  upon  which  the  manager  will 
note  opposite  each  tract  the  objections 
appearing  on  the  records  and  endorse 
thereon  his  reasons  in  full  for  refusing 
to  certify  the  same.  The  State  will  be 
allowed  to  appeal  in  the  manner  pro¬ 
vided  for  in  the  Rules  of  Practice,  Part 
221  of  this  chapter.  It  is  required  that 
clear  lists  of  approvals  shall  in  every  case 
be  made  out  by  the  selecting  agents,  if 
after  the  above  examination  one  or  more 
tracts  have  been  rejected,  showing 
clearly  and  without  erasure  the  tracts  to 
which  the  manager  is  prepared  to  certify. 
On  the  map  of  lands  selected  the  man¬ 
ager  will  mark  rejected  such  tracts  as  he 
has  rejected  on  the  lists. 

§  272.8  Rights-of-way  over  public 
lands  not  selected  by  State.'  When  the 
canals  or  reservoirs  required  by  the  plan 
of  irrigation  cross  public  land  not  se¬ 
lected  by  the  State,  an  application  for 
right-of-way  over  such  lands  under  sec¬ 
tions  18  to  21,  act  of  March  3,  1891  (26 
Stat.  1101,  1102;  43  U.  S.  C.  946-949), 
should  be  filed  separately,  in  accordance 
with  the  regulations  under  said  act. 

Cross  Reference:  For  regulations  concern¬ 
ing  applications  for  rlghts-of-way  under  act 
of  March  3,  1891,  see  §§  244.14-244.21  of  this 
chapter. 

§  272.9  Lands  reserved  upon  approval 
of  map.  In  the  preceding  sections  in¬ 
structions  are  given  for  the  designation 
of  the  lands  by  the  proper  State  authori¬ 
ties.  Upon  the  approval  of  the  map  of 
the  lands  and  the  plan  of  irrigation,  the 
contract  is  executed  by  the  Secretary  of 
the  Interior,  or  an  officer  authorized  by 
him  and  approved  by  the  President. 
Upon  the  approval  of  the  map  and  plan, 
the  lands  are  reserved  for  the  purposes 
of  the  act,  said  reservation  dating  from 
the  date  of  the  filing  of  the  map  and 
plan  in  the  land  office.  A  copy  of  the  list 
is  forwarded  to  the  State  authorities. 

§  272.10  List  for  patent  required. 
When  patents  are  desired  for  any  lands 
that  have  been  segregated,  the  State 
should  file  in  the  land  office  a  list,  to 
which  is  prefixed  a  certificate  of  the  pre¬ 
siding  officer  of  the  State  land  board,  or 
other  officer  of  the  State  who  may  be 
charged  with  the  duty  of  disposing  of  the 
lands  which  the  State  may  obtain  under 
the  law  (Form  6),  followed  by  a  state- 
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ment  of  the  State  engineer,  or  other 
State  officer  whose  duty  it  may  be  to 
superintend  the  reclamation  of  the  lands 
(Form  7) . 

§  272.11  Certificate  required  of  the 
State  officer.  The  certificate  of  the  pre¬ 
siding  officer  of  the  State  land  board. 
Form  6,  is  required  in  order  to  show  that 
the  State  laws  accepting  the  grant  of  the 
lands  have  been  duly  complied  with. 

§  272.12  Proof  of  water  supply  and 
construction;  minerals,  (a)  The  state¬ 
ment  of  the  State  engineer  or  other  of¬ 
ficer,  Form  7,  is  required  in  order  to  show 
compliance  with  the  provisions  of  the 
law,  that  an  ample  supply  of  water  has 
been  actually  furnished  in  a  substantial 
ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  for  each  tract  in  the  list,  suf¬ 
ficiently  to  thoroughly  irrigate  and  re¬ 
claim  it,  and  to  prepare  it  to  raise  ordi¬ 
nary  agricultural  crops.  A  separate 
statement  by  the  State  engineer  must  be 
furnished,  giving  all  the  facts  as  to  the 
water  supply  and  the  nature,  location, 
and  completion  of  the  irrigation  works. 

(b)  If  there  are  some  high  points 
which  it  is  not  practicable  to  irrigate,  the 
nature,  extent,  location,  and  area  of  such 
points  should  be  fully  stated.  If  no  part 
of  a  legal  subdivision  is  susceptible  of 
irrigation,  such  legal  subdivision  must 
be  relinquished.  The  lands  patented  to 
the  State  must  be  nonmineral  in  charac¬ 
ter,  or,  if  mineral,  they  must  be  subject 
to  disposal  with  a  reservation  of  the  min¬ 
eral  deposits,  and  must  be  patented  with 
such  reservation,  as  explained  in  Part  102 
of  this  chapter. 

§  272.13  Lists  for  patent  to  be  num¬ 
bered.  These  lists  will  be  called  “lists  for 
patent,”  and  should  be  numbered  by  the 
State  consecutively,  beginning  with  No. 
1.  The  list  should  also  show,  opposite 
each  tract,  the  number  of  the  approved 
segregation  list  in  which  it  appears.  The 
aggregate  area  should  be  stated  at  the 
foot  of  each  page  and  at  the  end  of  the 
list. 

§  272.14  Publication  and  posting  of 
notice.  When  a  list  for  patent  is  filed  in 
the  land  office  there  shall  also  be  filed  by 
the  State  a  notice,  in  duplicate,  prepared 
for  the  signature  of  the  manager,  de¬ 
scribing  the  land  by  sections,  and  por¬ 
tions  of  sections,  where  less  than  a  sec¬ 
tion  is  designated  (Form  8) .  This  notice 
shall  be  published  at  the  expense  of  the 
State  once  a  week  in  each  of  five  con¬ 
secutive  weeks,  in  a  newspaper  of  estab¬ 
lished  character  and  general  circulation, 
to  be  designated  by  the  manager  as  pub¬ 
lished  nearest  the  land,  as  provided  in 
§  106.14  of  this  chapter. 

§  272.15  Proof  of  publication.  At  the 
expiration  of  the  period  of  publication 
the  State  shall  file  in  the  land  office  proof 
of  publication  and  of  payment  for  the 
same. 

§  272.16  Price  for  Indian  lands.  Be¬ 
fore  patents  are  issued  for  lands  within 
the  former  Southern  Ute  and  the  Ute 
Indian  Reservations  in  Colorado,  the 
State  will  be  required  to  pay  the  price  of 
$1.25  per  acre.  The  State  will  be  ad¬ 
vised  of  the  number  of  acres  which  will 
be  included  in  the  patent  and  payment 
shall  be  made  to  the  manager  of  the 


proper  land  office,  who  will  issue  a  receipt 
as  in  other  cases.  The  money  will  be 
accounted  for  in  the  same  manner  as 
other  moneys  received  from  the  disposal 
of  such  lands. 

§  272.17  Certification  for  approval 
and  patent.  Upon  the  receipt  of  the 
papers  in  the  Bureau  of  Land  Manage¬ 
ment  such  action  will  be  taken  in  each 
case  as  the  showing  may  require,  and  all 
tracts  that  are  free  from  valid  protest, 
and  respecting  which  the  law  and  regu¬ 
lations  have  been  complied  with,  will  be 
patented. 

EXTENSIONS  OF  SEGREGATIONS 

§  272.18  Applications  for  extensions. 
All  applications  for  extensions  of  time 
to  commence  construction  of  the  recla¬ 
mation  works,  or  to  irrigate  and  reclaim 
the  lands,  as  outlined  in  §  272.1,  must  be 
submitted  to  the  Bureau  of  Land  Man¬ 
agement.  Such  applications  wrill  be 
entertained  only  upon  the  showing  of 
the  happening  of  some  event  preventing 
compliance  by  the  State  with  the  re¬ 
quirements  within  the  time  allowed, 
which  could  not  have  been  reasonably 
anticipated  or  guarded  against,  such  as 
the  destruction  of  irrigation  works  by 
storms,  floods,  or  other  unavoidable 
casualties,  unforseen  structural  or  physi¬ 
cal  difficulties  encountered  in  the  opera¬ 
tions,  or  errors  in  surveying  and  locating 
needed  ditches  or  canals. 

(Sec.  4,  28  Stat.  422,  as  amended;  43  U.  S.  C. 
641) 

TEMPORARY  WITHDRAWALS 

Authority:  §§  272.19  to  272.27  issued  under 
sec.  4,  28  Stat.  422,  as  amended;  43  U.  S.  C. 
641. 

§  272.19  Statutory  authority.  (a) 
Under  the  provisions  of  the  amendatory 
act  of  March  15,  1910  (36  Stat.  237;  43 
U.  S.  C.  643),  public  lands  of  the  United 
States  may  be  temporarily  withdrawn 
upon  proper  application  by  a  beneficiary 
State  in  order  that  proper  surveys  may 
be  prepared  and  investigation  made  pre¬ 
liminary  to  the  filing  of  application  by 
such  State  for  the  segregation  of  such 
lands  under  the  Carey  Act. 

(b)  If  such  application  is  not  filed 
within  1  year  from  the  date  of  with¬ 
drawal,  the  lands  so  withdrawn  will,  as 
directed  by  the  act,  be  immediately  re¬ 
stored  from  such  withdrawal. 

(c)  No  provision  is  made  for  the  ex¬ 
tension  of  such  a  temporary  withdrawal. 

§  272.20  Applications  for  withdrawal. 
(a)  To  obtain  the  benefits  of  the  amend¬ 
atory  act  of  March  15,  1910,  the  State, 
through  its  proper  official,  will  be  re¬ 
quired  to  file  in  the  land  office  in  the 
land  district  within  which  the  lands 
sought  to  be  withdrawn  lie,  an  applica¬ 
tion  therefor,  which  shall  set  forth  the 
name  of  the  individual  or  corporation 
proposing  to  reclaim  the  lands;  that  all 
of  the  forms  and  conditions  imposed  by 
the  State  law  upon  such  proposer  prior 
to  segregation  have  been  complied  with ; 
that  from  the  showing  made  by  the  pro¬ 
poser  (or  state  other  source  of  informa¬ 
tion)  it  is  believed  that  sufficient  water 
to  irrigate  the  whole  of  the  lands  asked 
to  be  withdrawn,  over  and  above  prior 
appropriations,  is  available;  and  that  the 
proposer  has  either  acquired  title  to  such 


water  or  applied  for  the  same,  and  that 
the  lands  are  desert  in  character. 

(b)  Appended  to  the  application 
should  be  a  list  of  the  lands  asked  to  be 
withdrawn.  If  the  lands  are  unsurveyed, 
the  fact  should  be  set  forth,  together  with 
a  statement  that  an  application  for  the 
survey  thereof  has  been  filed  in  the  office 
of  the  area  cadastral  engineer  for  the 
district  in  which  the  lands  are  situated. 

§  272.21  Statement  supporting  ap¬ 
plication.  (a)  Accompanying  each  ap¬ 
plication  for  withdrawal  should  be  filed 
a  statement,  based  upon  personal  exam¬ 
ination,  that  the  lands  sought  to  be 
withdrawn  are  desert  in  character,  as 
contemplated  by  the  Carey  Act,  and  are 
nonmineral.  The  application  for  with¬ 
drawal,  however,  may  include  lands 
which  are  subject  to  selection  by  the 
State  with  a  reservation  of  the  mineral 
deposits,  as  explained  in  Part  102  of  this 
chapter. 

(b)  The  required  statement  should  be 
made  either  by  the  proposer,  his  or  its 
engineer,  or  by  the  State  engineer,  or 
one  of  his  assistants. 

§  272.22  Land  in  more  than  one  land 
district.  Where  the  lands  sought  to  be 
withdrawn  are  situated  in  more  than  one 
land  district,  a  list  must  be  filed  in  each 
district,  describing  the  lands  in  that  dis¬ 
trict. 

§  272.23  Action  of  manager.  Upon 
the  filing  of  such  application  the  man¬ 
ager  will  at  once  note  the  same  upon  his 
records,  and  will  thereafter  reject  all  ap¬ 
plications  to  enter,  purchase,  or  select 
any  of  such  lands,  excepting  when  settle¬ 
ment  or  application  to  enter,  purchase, 
or  select  prior  to  the  date  of  filing  of  the 
State’s  application  is  alleged  or  disclosed 
of  record. 

§  272.24  Commencement  of  survey  of 
proposed  irrigation  system,  (a)  With¬ 
in  3  months  after  the  date  of  filing  the 
application  for  withdrawal  in  the  local 
office  the  State  must  file  a  corroborated 
statement  by  the  proposer,  his  or  its  en¬ 
gineer,  or  the  State  engineer  that  the 
work  of  surveying  and  laying  out  the 
proposed  irrigation  system  has  been  ac- 1 
tually  commenced  in  the  field  and  is 
being  energetically  prosecuted.  This 
statement  should  show  the  work  accom¬ 
plished  and  the  result. 

(b)  In  default  of  such  showing  by  the 
State,  the  withdrawal  will  be  promptly 
revoked. 

§  272.25  Restoration  of  withdraw 
tracts  not  susceptible  of  irrigation.  In 
the  event  that  any  of  the  tracts  with¬ 
drawn  are  found  to  be  above  the  pro¬ 
posed  irrigation  works,  or  for  any  other 
reason  not  susceptible  of  irrigation,  the 
fact  and  description  of  the  nonreclaim- 
able  land  by  smallest  legal  subdivisions 
should  be  at  once  communicated  to  the 
Bureau  of  Land  Management,  that  they 
may  be  relieved  from  the  withdrawal 

§  272.26  Causes  for  revocation  of 
withdrawal.  If  at  any  time  after  with¬ 
drawal  it  is  shown  that  the  State  is  not 
energetically  prosecuting  the  investiga¬ 
tion  and  survey  of  the  lands,  that  the 
same  are  not  reclaimable  by  the  pro¬ 
posed  system  of  reclamation,  are  not  des¬ 
ert  in  character,  or  for  any  reason  are  no* 


Thursday ,  December  23 ,  1954 


FEDERAL  REGISTER 


SI  15 


subject  to  the  provisions  of  the  Carey 
Act,  or  that  the  proposer  is  not  proceed¬ 
ing  in  good  faith,  the  withdrawal  will  be 
at  once  revoked. 

§  272.27  Notations  of  withdrawals 
and  restoration  procedure.  The  one  year 
mentioned  in  the  act  as  the  period  of 
withdrawal  will  commence  on  the  date 
of  approval  of  the  application  by  the 
Bureau  of  Land  Management. 

LANDS  APPLIED  FOR,  SEGREGATED  OR 
WITHDRAWN 

§272.28  Status  of  lands.  Lands  em¬ 
braced  in  pending  applications  filed  by 
States  under  the  act  of  August  18,  1894 
{28  Stat.  422;  43  U.  S.  C.  641),  and  de¬ 
scribed  in  accompanying  maps  and  plans 
of  irrigation ;  lands  withdrawn  under  the 
act  of  March  15,  1910  (36  Stat.  237;  43 
U.  S.  C.  643) ;  and  lands  covered  by  ap¬ 
proved  segregations  under  the  said  act 
of  August  18, 1894,  are  not  subject  to  set¬ 
tlement,  application,  entry,  or  other  fil¬ 
ings  while  reserved,  withdrawn,  or  segre¬ 
gated,  and  applications  to  file,  select,  or 
enter  shall  be  rejected  by  the  manager. 


§  272.33  Conflicting  applications.  In 
case  the  preference-right  claim  is  al¬ 
lowed,  any  conflicting  applications  will 
be  rejected  as  to  the  land  embraced  in  the 
allowed  preference  claim;  in  case  the 
preference-right  claim  is  rejected,  con¬ 
flicting  applications  will  then  be  disposed 
of  the  same  as  if  such  preference-right 
claim  had  not  been  filed. 

§  272.34  Persons  entitled  to  preference 
right.  The  act  of  February  14,  1920,  ap¬ 
plies  only  to  cases  of  entries  in  good  faith 
in  compliance  with  the  requirements  of 
the  State  law,  with  a  view  to  reclaiming 
the  land  and  procuring  title  pursuant  to 
the  provisions  of  the  Carey  Act;  the  act 
does  not  apply  to  cases  where  persons 
have  settled  on  or  improved  the  segre¬ 
gated  land,  either  with  the  approval  of 
the  State  authorities  or  otherwise,  not 
pursuant  to  the  State  laws  or  not  in  an¬ 
ticipation  of  reclaiming  the  lands  and 
procuring  title  under  the  Carey  Act,  but 
for  the  purpose  of  initiating  some  kind 
of  a  claim  to  the  land  on  its  restoration 
because  of  failure  of  the  project  or  can¬ 
cellation  of  the  segregation. 


(Sec.  4,  28  Stat.  422,  as  amended;  43  U.  S.  C. 
641) 

PREFERENCE  RIGHT  OF  ENTRY  ON  RESTORA¬ 
TION  OF  SEGREGATED  CAREY  ACT  LANDS 
Authority:  §5  272.29  to  272.37  Issued  under 
41  Stat.  407;  43  U.  S.  C.  644, 


§  272.29  Statutory  authority.  The  act 
approved  February  14, 1920  (41  Stat.  407; 
43  U.  S.  C.  644) ,  provides  that  on  the  res¬ 
toration  of  segregated  Carey  Act  lands, 
entrymen  of  such  lands  under  the  State 
laws  may  be  accorded  a  preference  right 
of  entry  under  applicable  land  laws. 

§272.30  Director  to  ascertain  status 
of  lands  under  State  laws.  Prior  to  the 
restoration  to  entry  of  lands  theretofore 
segregated  under  the  Carey  Act,  the 
Bureau  will  take  steps  to  ascertain  from 
the  proper  State  officers  whether  any 
entries  have  been  allowed  under  the 
State  law  for  any  of  the  segregated  lands, 
which  are  to  be  restored,  and  if  any  such 
entries  have  been  allowed,  the  status 
thereof  and  action  taken  by  the  State 
with  reference  thereto. 


§  272.31  Restoration  when  there  are 
no  entries  under  the  State  laws.  If  it  is 
shown  with  reasonable  certainty,  either 
from  the  report  of  the  State  officers  or 
by  other  available  information,  that 
there  are  no  entries  under  the  State  law 
on  the  basis  of  which  a  claim  to  pref¬ 
erence  right  of  entry  might  be  asserted 
and  maintained,  then  the  act  of  Febru¬ 
ary  14,  1920,  may  be  disregarded  in  the 
restoration  of  the  lands  to  entry. 


S  272.32  Restoration  when  there  are 
entries  under  State  laws.  If  it  appears 
from  the  report  of  the  State  officers  or 
otherwise  that  there  are  entries  under 
the  State  law  which  may  properly  be  the 
basis  of  preference  right  under  this  act, 
■n  the  order  restoring  the  lands,  the 
authorized  officer  will  make  suitable  pro- 
v*sion  for  the  filing  of  applications  to 
enter  or  select  of  the  same  as  if  such 
Preference-right  under  the  act  of  Feb- 
jnary  14,  1920  (41  Stat.  407;  43  U.  S.  C. 
644). 


Cross  Reference:  For  preference  rights 
-  .jCiordecl  for  service  in  World  War  II,  see 
•*  181.44-i8i.46  of  this  chapter. 


§  272.35  Persons  not  entitled  to  pref¬ 
erence  right.  The  act  of  February  14, 
1920,  does  not  apply  to  cases  where  the 
State  entry  has  been  canceled  or  for¬ 
feited  for  default  on  the  part  of  the  State 
entryman  in  carrying  out  his  part  of  the 
contract,  unless  such  default  on  the  part 
of  the  State  entryman  as  the  result  of 
conditions  which  culminated  in  the  elim¬ 
ination  of  the  lands  from  the  project; 
the  allowance  of  a  subsequent  entry  for 
the  same  land  by  the  State  would  be 
presumptive  that  the  default  was  the 
fault  of  the  State  entryman  whose  entry 
was  forfeited  or  canceled. 

§  272.36  Carey  Act  preference  right 
superior  to  soldiers’  preference  rights. 
Any  rights  to  which  a  claimant  may  be 
entitled  under  the  act  of  February  14, 
1920  (41  Stat.  407;  43  U.  S.  C.  644),  are 
not  affected  by  the  act  of  September  27, 
1944  (58  Stat.  747;  43  U.  S.  C.  282),  as 
amended,  giving  preference  rights  to  ex- 
service  men,  for  by  the  terms  of  the  act 
rights  thereunder  are  made  subject  to 
“prior  existing  valid  settlement  rights 
and  preference  rights  conferred  by  exist¬ 
ing  laws  or  as  against  equitable  claims 
subject  to  allowance  and  confirmation”; 
rights  under  the  act  of  February  14, 
1920,  are  considered  to  be  within  the 
class  described  by  the  language  quoted. 

Cross  Reference:  For  preference  rights 
accorded  for  service  in  World  War  II,  see 
§§  181.44-181.46  of  this  chapter. 

§  272.37  Adjudication  of  preference- 
right  applications.  Applications  to  enter 
or  select  under  applicable  public  land 
laws  in  the  exercise  of  the  preference 
rights  granted  by  this  act  of  February 
14,  1920,  will  be  considered  and  adjudi¬ 
cated  the  same  as  other  applications 
under  such  laws,  except  as  otherwise 
provided  in  the  act  of  February  14,  1920; 
that  is  to  say,  each  applicant  must  be 
qualified  under  the  law  under  which  he 
seeks  to  make  entry  or  selection,  and 
he  must  fully  comply  with  such  law  in 
order  to  secure  patent,  with  the  single 
exception  that  one  who  exercises  his 
preference  right  by  making  entry  under 
the  homestead  law  "shall  be  entitled  to  a 
credit,  as  residence  upon  his  new  home¬ 


stead  entry  allowed  hereunder,  of  the 
time  he  has  actually  lived  upon  the  claim 
as  a  bona  fide  resident  thereof.” 


Part  273 — Railroad  Grants,  Etc. 

ADJUSTMENT  OF  RAILROAD  GRANTS 

Sec. 

273.4  Lands  erroneously  patented  or  certi¬ 

fied  to  a  railroad  company. 

273.5  Bona  fide  purchasers  from  railroads 

of  lands  excepted  from  grant  may 
purchase  Government  title. 

ADJUSTMENT  OF  CONFLICTS  BETWEEN  NORTHERN 
PACIFIC  RAILROAD  GRANT  AND  SETTLERS 

273.31  When  individual  claimant  may  se¬ 
lect  other  land. 

273.36  Applications  to  select  lieu  lands. 

273.37  Selection  segregates  land. 

273.38  Proof  of  individual  claimant. 

273.39  Unsurveyed  land  not  to  be  patented. 

273.40  Unsurveyed  land  selected  by  individ¬ 

ual  claimant;  patenting  after  sur¬ 
vey. 

ADJUSTMENT  OF  CERTAIN  CLAIMS  WITHIN  THE 
INDEMNITY  LIMITS  OF  THE  NORTHERN  PACIFIC 
RAILROAD  GRANT 

273.45  Statutory  authority. 

273.46  Governing  regulations. 

ADJUSTMENT  OF  CERTAIN  CLAIMS  WITHIN  THE 
LIMITS  OF  THE  NORTHERN  PACIFIC  RAILROAD 
GRANT  IN  WASHINGTON  AND  OREGON 

273.50  Statutory  authority. 

273.51  Governing  regulations. 

ADJUSTMENT  OF  CERTAIN  CLAIMS  WITHIN  THE 
LIMITS  OF  THE  NORTHERN  PACIFIC  RAILROAD 
GRANT  IN  WASHINGTON 

273.52  Statutory  authority. 

273.53  Adjustment  of  claims. 

ISSUANCE  OF  PATENTS  FOR  LANDS  SOLD  TO  INNO¬ 
CENT  PURCHASERS  FOR  VALUE  BY  CERTAIN  RAIL¬ 
ROAD  CARRIERS 

273.68  Statutory  authority. 

273.69  Lands  for  which  applications  may 

be  made. 

273.70  Applications. 

273.71  Publication  of  notice. 

273.72  Surveying  and  conveyance  fees. 

273.73  Patents. 

Authority:  §§273.4  to  273.73  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References:  For  general  orders  of 
withdrawal,  see  §§  297.11,  297.12  of  this  chap¬ 
ter.  For  land  classifications,  see  Part  296  of 
this  chapter.  For  patents,  in  general,  see 
Part  108  of  this  chapter.  For  relinquish¬ 
ments,  cancellations,  and  reinstatements,  see 
Part  105  of  this  chapter.  For  rights-of-way 
for  railroads  and  station  grounds,  see  Part 
243  of  this  chapter.  For  Rules  of  Practice, 
see  Part  221  of  this  chapter.  For  surveys,  in 
general,  see  Part  280  of  this  chapter. 

ADJUSTMENT  OF  RAILROAD  GRANTS 

§  273.4  (1)  Lands  erroneously  pat¬ 
ented  or  certified  to  a  railroad  company. 
(a)  (1)  The  fourth  section  of  the  act  of 
March  3,  1887  (24  Stat.  557;  43  U.  S.  C. 
897)  relates  to  all  lands  which  have  been 
erroneously  certified  or  patented  on  ac¬ 
count  of  railroad  grants,  except  those 
mentioned  in  the  third  section,  and  by 
the  grantee  company  sold  to  citizens  or 
to  persons  who  have  declared  their  inten¬ 
tion  to  become  citizens  of  the  United 
States;  and  provides  that  after  the  title 
to  such  lands  has  been  restored  to  the 
United  States  as  contemplated  by  the 
second  section  of  the  act,  persons  who 
have  purchased  such  land  in  good  faith, 
their  heirs  or  assigns,  shall  be  entitled  to 
the  lands  upon  making  proof  at  the 
proper  land  office,  whereupon  patents 
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shall  issue  relating  back  to  the  date  of 
the  original  certification  or  patenting, 
and  the  grantee  company  will  be  required 
to  pay  the  United  States  for  such  lands 
at  the  price  at  which  other  similar  lands 
are  legally  held  by  the  Government. 

(2)  The  purchaser  from  the  company 
is  not  debarred  by  the  act  from  recover¬ 
ing  from  the  company  the  amount  of 
purchase  money  paid  by  him  less  the 
amount  paid  by  the  company  to  the 
United  States  for  the  land. 

(3)  A  mortgage  or  pledge  of  such 
lands  is  not  a  sale  within  the  intention 
of  the  act. 

(4 »  No  forfeiture  is  declared  by  this 
act  against  any  land  grants  for  condi¬ 
tions  broken  (and  no  entry  is  authorized 
for  lands  legally  within  such  grant) ,  but 
no  rights  of  the  United  States  on  ac¬ 
count  of  breach  of  conditions  are  waived 
by  the  act. 

(b)  An  applicant  for  land  under  this 
section  will  be  required  to  publish  notice 
of  intention  to  make  proof  as  in  home¬ 
stead  cases,  and  the  proof  must  show: 

( 1 )  That  he  is,  or  has  declared  his  in¬ 
tention  to  become,  a  citizen  of  the  United 
States. 

(2)  That  he  is  a  bona  fide  purchaser 
from  the  company  or  som?  person  claim¬ 
ing  title  under  it,  and  the  character  of 
the  instrument  conveying  the  land  to 
him. 

(3)  The  amount  of  purchase  money 
paid  to  the  company. 

(4 )  What  part,  if  any,  of  the  purchase 
money  paid  to  the  company  has  been  re¬ 
funded  to  him  or  any  person  acting  as 
his  agent. 

(5)  Whether  he  has  instituted  pro¬ 
ceedings  against  the  company  for  the 
recovery  of  any  portion  of  the  purcl. 
money;  if  so,  for  what  portion. 

(6)  The  value  and  character  of  the 
improvements,  if  any,  made  or  acquired 
by  him  upon  the  land. 

(7>  Whether  there  is  any  person  of 
the  first  class  under  the  third  section  of 
the  act  entitled  to  the  right  of  entry 
under  the  homestead  laws. 

(c)  Upon  the  submission  of  satisfac¬ 
tory  proof  as  prescribed  in  paragraph 
(b)  (1)  to  (7)  of  this  section  the  man¬ 
ager  will  issue  certificate,  in  duplicate, 
numbered  in  the  regular  cash  series  with 
annotations  thereon  showing  that  the 
entry  is  allowed  without  payment  under 
the  fourth  section  of  the  act  of  March  3, 
1887  (24  Stat.  557;  43  U.  S.  C.  897). 

Cross  Reference:  For  regulations  con¬ 
cerning  publication  of  proof  notices,  see 
§  106.18  of  this  chapter. 

5  273.5  Bona  fide  purchasers  from 
railroads  of  lands  excepted  from  grant 
may  purchase  Government  title,  (a) 

<  1 )  The  fifth  section  of  the  act  of  March 
3,  1887  (24  Stat.  557;  43  U.  S.  C.  898) 
relates  to  lands  within  the  limits  of  rail¬ 
road  grants,  co-terminus  with  con¬ 
structed  portions  of  the  lines  of  road, 
not  conveyed  on  account  of,  but  ex¬ 
cepted  from,  the  grants. 

(2)  Under  this  section,  when  the  com¬ 
pany  has  sold  to  citizens  of  the  United 
States  or  persons  who  have  declared 
their  intention  to  become  such  citizens,  ’ 
the  numbered  sections  prescribed  in  the 
grant  and  co-terminus  with  the  con¬ 
structed  portions  of  the  road,  within 


either  the  granted  or  indemnity  limits, 
and  which  upon  the  adjustment  of  the 
grant  are  shown  to  be  excepted  from 
the  operation  of  the  grant,  it  shall  be 
lawful  for  such  purchasers  (if  their  pur¬ 
chases  are  bona  fide)  to  purchase  said 
land  from  the  Government  by  payment 
of  the  Government  price  for  like  lands, 
unless  said  lands  were  at  the  date  of 
purchase  in  the  bona  fide  occupancy  of 
adverse  claimants  under  the  preemption 
or  homestead  laws,  in  which  case  the 
preemptor  or  homestead  claimant  may 
be  permitted  to  perfect  his  proof  unless 
he  has  since  voluntarily  abandoned  the 
land. 

(3)  Under  the  last  proviso  of  said  sec¬ 
tion,  however,  if  a  settlement  was  made 
on  said  lands  subsequent  to  December  1, 
1882,  by  persons  claiming  the  same  under 
the  settlement  laws  of  the  United  States, 
it  will  defeat  the  right  of  the  purchaser, 
whether  said  purchase  was  made  prior 
or  subsequent  to  December  1,  1882,  and 
the  settler  will  be  allowed  to  prove  up  for 
said  lands  as  in  other  like  cases. 

(b)  Applicants  to  purchase  under  this 
section  will  be  required  to  publish  notice 
of  intention  as  directed  by  instructions 
under  the  third  and  fourth  sections,  and 
the  proof  must  show: 

(1)  That  the  tract  was  of  the  num¬ 
bered  sections  prescribed  by  the  grant. 

(2)  That  it  was  co-terminous  with 
constructed  parts  of  said  road. 

(3)  That  it  was  sold  by  the  company 
to  the  applicant,  or  one  under  whom  he 
claims,  as  a  part  of  its  grant. 

(4)  That  it  was  excepted  from  the  op¬ 
eration  of  the  grant. 

(5)  That  at  the  date  of  said  sale  it  was 
not  in  the  bona  fide  occupancy  of  ad¬ 
verse  claimants  under  the  preemption 
or  homestead  laws,  whose  claims  and  oc¬ 
cupancy  have  not  since  been  voluntarily 
abandoned. 

(6)  That  it  has  not  been  settled  upon 
subsequent  to  the  1st  day  of  December, 
1882,  by  any  person  or  persons  claiming 
the  right  to  enter  the  same  under  the 
settlement  laws. 

(7)  That  the  applicant  is,  or  has  de¬ 
clared  his  intention  to  become,  a  citizen 
of  the  United  States. 

(8)  And  that  he,  or  one  under  whom 
he  claims,  was  a  bona  fide  purchaser  of 
the  land  from  the  company. 

(c)  The  proof  upon  the  points  as  out¬ 
lined  in  paragraph  (b)  of  this  section, 
being  found  satisfactory,  the  entry  will 
be  allowed  and  the  usual  cash  certificate 
and  receipts  will  be  issued  thereon  recit¬ 
ing  the  fact  that  the  entry  is  in  accord¬ 
ance  with  the  fifth  section  of  the  act  of 
March  3,  1887  (24  Stat.  557;  43  U.  S.  C. 
898). 

(d)  No  entry  will  be  allowed  under  this 
section  until  it  shall  have  been  finally 
determined  by  this  Department  that  the 
land  was  excepted  from  the  grant. 

adjustment  of  conflicts  between 

NORTHERN  PACIFIC  RAILROAD  GRANT  AND 

SETTLERS 

§  273.31  When  individual  claimant 
may  select  other  land.  Upon  the  filing 
with  and  acceptance  by  the  Bureau  of 
Land  Management  of  a  relinquishment 
by  a  qualified  settler,  or  his  heirs  or 
assigns,  for  any  part  of  an  odd-numbered 
section  in  either  the  granted  or  the  in- 


demnity  limits  of  the  land  grant  to  the 
Northern  Pacific  Railroad,  now  Railway 
Company,  pursuant  to  the  act  of  July 
1,  1898  (30  Stat.  620),  the  individual 
claimant,  upon  receiving  notice  of  the 
acceptance  of  his  relinquishment,  will  be 
entitled,  ypon  proper  application,  to  se¬ 
lect  other  lands,  according  to  the  condi¬ 
tion  and  limitations  of  said  act. 

§  273.36  Applications  to  select  lieu 
lands.1  Applications  to  select  lieu  lands 
under  the  act  of  July  1,  1898,  by  an  indi¬ 
vidual  claimant  must  be  presented  to  the 
land  office  of  the  district  within  which 
the  lands  selected  are  situate.  The  ap¬ 
plication  must  particularly  state  the 
description  and  acreage  of  the  lands  re¬ 
linquished,  the  acceptance  by  the  Bureau 
of  Land  Management  of  the  relinquish¬ 
ment,  and  the  description  of  the  lands 
selected,  and  must  be  accompanied  by 
proof  that  the  land  selected  is  of  the 
character  subject  to  selection.  If  the 
records  of  the  land  office  do  not  show  to 
the  contrary,  the  character  of  the  land 
will  be  deemed  to  be  prima  facie  estab¬ 
lished  where  the  application  is  supported 
by  the  statement  of  the  individual  claim¬ 
ant,  based  upon  a  personal  examination 
of  the  land. 

Cross  Reference:  For  land  classification 
requirements  in  connection  with  the  selected 
lands,  see  Part  296  of  this  chapter. 

§  273.37  Selection  segregates  land. 
When  any  lands,  whether  surveyed  or 
unsurveyed,  have  been  selected  under  the 
act  of  July  1,  1898,  by  an  individual 
claimant,  no  right  thereto  can  be  initi¬ 
ated  by  settlement  or  entry  while  such 
selection  remains  of  record. 

§  273.38  Proof  of  individual  claimant. 
Where  lands  are  selected  by  an  individ¬ 
ual  claimant  in  lieu  of  lands  the  claim  to 
which  has  not  been  carried  to  final  entry 
and  certificate,  or  to  the  submission  of 
final  proof  entitling  him  to  final  entry 
and  certificate,  the  claimant  will  be  re¬ 
quired  to  perfect  his  right  to  the  lands 
selected  by  compliance  with  the  law  re¬ 
lating  to  that  class  of  claims,  and  to  sub¬ 
mit  proof  thereof  in  the  usual  way,  but 
credit  will  be  given  for  his  bona  fide  resi¬ 
dence,  improvements,  cultivation,  or  rec¬ 
lamation,  as  the  case  may  be,  and  for 
any  payment  of  fees  or  purchase  money 
upon  the  land  relinquished,  it  being  the 
purpose  of  the  act  of  July  1,  1898,  to  give 
individual  claimants  the  same  status 
with  respect  to  the  lieu  lands  selected  by 
them  which  they  occupied  with  respect 
to  the  lands  relinquished. 

§  273.39  Unsurveyed  land  not  to  bf 
patented.  Unsurveyed  lands  will  in  no 
event  be  patented  until  after  survey. 

§  273.40  Unsurveyed  land  selected  by 
individual  claimant;  patenting  after 
survey.  Unsurveyed  lands  selected  by 
an  individual  claimant  in  lieu  of  lands 
the  claim  to  which  has  been  regularly 
carried  to  final  entry  and  certificate  or  to 
the  submission  of  final  proof  entitling 
him  to  final  entry  and  certificate,  will 


1 18  U.  S.  C.  1001  makes  It  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat* 
ter  within  its  jurisdiction. 
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not  be  patented  until  after  the  expira¬ 
tion  of  4  months  from  the  date  of  the 
receipt  at  the  land  office  of  the  ap¬ 
proved  plat  of  the  township  embracing 
the  lands  so  selected ;  and  surveyed  lands 
selected  by  an  individual  claimant  in  lieu 
of  lands  the  claim  to  which  has  reached 
a  like  status  will  not  be  patented  until 
after  the  expiration  of  4  months  from 
the  date  of  selection. 

adjustment  of  certain  claims  within 
the  indemnity  limits  of  the  northern 
pacific  railroad  grant 

5  273.45  Statutory  authority.  The 
act  of  March  2,  1901  (31  Stat.  950),  ex¬ 
tends  the  provisions  of  the  act  of  July 
1,  1898  (30  Stat.  620)  to  certain  claims 
to  lands  within  the  indemnity  limits  of 
the  Northern  Pacific  Railroad  grant. 

§  273.46  Governing  regulations.  As 
far  as  applicable,  the  regulations  under 
the  act  of  July  1,  1898  (§§  273.31  to 
273.40)  will  be  followed  in  the  adjust¬ 
ment  of  claims  of  individuals  under  the 
act  of  March  2,  1901. 

adjustment  of  certain  claims  within 
the  limits  of  the  northern  pacific 
railroad  grant  in  Washington  and 

OREGON 

§  273.50  Statutory  authority.  The 
act  of  May  17,  1906  <34  Stat.  197),  ex¬ 
tends  the  acts  of  July  1,  1898  (30  Stat. 
620)  and  March  2,  1901  (31  Stat.  950)  to 
certain  claims  in  Washington  and  Ore¬ 
gon. 

§  273.51  Governing  regulations.  The 
regulations  issued  under  the  act  of  July 
1,  1898  (§§  273.31  to  273.40)  will  be  fol¬ 
lowed  so  far  as  applicable,  in  the  adjust¬ 
ment  of  claims  of  individuals  under  the 
act  of  May  17,  1906. 

adjustment  of  certain  claims  within 
the  limits  of  the  northern  pacific 

RAILROAD  GRANT  IN  WASHINGTON 

§  273.52  Statutory  authority.  The 
act  of  Congress  approved  on  February  27, 
1917  (39  Stat.  946)  provides  for  the  ad¬ 
justment  of  conflicting  claims  to  North¬ 
ern  Pacific  Railway  lands,  in  Washing¬ 
ton. 

§  273.53  Adjustment  of  claims.  The 
regulations  under  the  act  of  July  1,  1898, 
§§  273.31  to  273.40,  will  govern,  so  far  as 
applicable,  claims  of  individuals  arising 
under  the  said  act  of  February  27,  1917. 

ISSUANCE  OF  PATENTS  FOR  LANDS  SOLD  TO 
INNOCENT  PURCHASERS  FOR  VALUE  BY  CER¬ 
TAIN  RAILROAD  CARRIERS 

5  273.68  Statutory  authority.  Sub¬ 
section  (b)  of  section  321,  Part  II,  Title 
hi,  of  the  Transportation  Act  of  1940, 
approved  on  September  18,  1940  (54  Stat. 
354),  authorizes  the  issuance  of  patents 
for  the  benefit  of  certain  innocent  pur¬ 
chasers  for  value  of  land-grant  lands 
from  railroad  carriers  which  have  re¬ 
leased  their  land-grant  claims. 

Note:  Notices  of  releases  of  land  grant 
claims  by  railroad  carriers  listing  the  car¬ 
riers,  the  date  of  the  approval  of  the  re- 
lease  and  the  land-grant  predecessors  in¬ 
volved  dated  Dec.  17,  1940,  May  17,  1941  and 
June  29.  1942,  appear  at  6  F.  R.  449,  2634,  and. 
’P-R.  5319. 

5  273.69  Lands  for  which  applications 
my  be  made.  Subsection  (b)  of  section 
No.  248— Part  II - 40 


321,  Part  II,  Title  HI,  of  the  Transporta¬ 
tion  Act  of  1940  provides  that  in  the  case 
of  a  railroad  carrier,  or  a  predecessor, 
which  received  a  land  grant  to  aid  in  the 
construction  of  any  part  of  its  railroad, 
the  laws  relating  to  compensation  for 
certain  Government  transportation  serv¬ 
ices  shall  continue  to  apply  as  though 
subsection  (a)  of  section  321  had  not 
been  enacted  unless  the  carrier  shall  file 
on  or  before  September  18, 1941,  with  the 
Secretary  of  the  Interior,  in  the  form 
and  manner  prescribed  by  him,  a  release 
of  any  claim  it  may  have  to  lands,  inter¬ 
ests  in  lands,  compensation,  or  reim¬ 
bursement  on  account  of  lands  or  inter¬ 
ests  in  lands  so  granted,  claimed  to  have 
been  granted  or  claimed  should  have 
been  granted.  Section  321  provides  fur¬ 
ther  that  nothing  therein  shall  be  con¬ 
strued  as  preventing  the  issuance  of 
patents  confirming  the  title  to  such  un¬ 
certified  or  unpatented  lands  as  the  Sec¬ 
retary  of  the  Interior  shall  find  have 
been  sold  prior  to  September  18,  1940,  to 
innocent  purchasers  for  value.  Subsec¬ 
tion  (b)  of  section  321  authorizing  the 
issuance  of  such  patents  is  not  an  en¬ 
largement  of  the  grants,  and  does  not 
extend  them  to  lands  not  already  covered 
thereby  and,  therefore,  has  no  applica¬ 
tion  to  lands  which  for  various  reasons, 
such  as  mineral  character,  prior  grants, 
withdrawals,  reservations,  or  appropria¬ 
tion,  were  not  subject  to  the  grants.  It 
does  apply,  however,  to  lands  selected 
under  remedial  or  lieu  acts  supplemental 
to  the  original  grants  as  well  as  to  pri¬ 
mary  and  indemnity  lands.  Classifica¬ 
tion  under  section  7  of  the  Taylor  Graz¬ 
ing  Act  of  June  28,  1934  (48  Stat.  1269), 
as  amended  by  the  act  of  June  26.  1936 
(49  Stat.  1976;  43  U.  S.  C.  315f  ),  will  not 
be  required  where  the  sold  land  is  such  as 
the  company  was  authorized  by  law  to 
select. 

§  273.70  Applications.  Application, 
and  supporting  evidence,  must  be  filed 
by  the  carrier  in  the  proper  land 
office,  accompanied  by  the  fees  and  com¬ 
missions  required  in  connection  with 
railroad-grant  listings  and  selections. 
The  application  should  state  that  it  is 
filed  under  the  railroad  land  grant  act 
involved,  properly  cited,  and  subsection 
<b)  of  section  321,  Part  II,  Title  III  of 
the  Transportation  Act  of  1940,  approved 
September  18,  1940  (54  Stat.  954).  The 
application  must  be  supported  by  a  show¬ 
ing  that  the  land  is  of  the  character 
which  would  pass  under  the  grant  in¬ 
volved,  and  was  not  be  some  superior  or 
prior  claim,  withdrawal,  reservation,  or 
other  reason,  excluded  from  the  oper¬ 
ation  of  the  grant.  Full  details  of  the 
alleged  sale  must  be  furnished,  such  as 
dates,  the  terms  thereof,  the  estate  in¬ 
volved,  consideration,  parties,  amounts 
and  dates  of  payments  made,  and 
amounts  due,  if  any,  description  of  the 
land,  and  transfers  of  title.  The  use, 
occupancy,  and  cultivation  of  the  land 
and  the  improvements  placed  thereon  by 
the  alleged  purchaser  should  be  de¬ 
scribed.  All  statements  should  be  duly 
corroborated.  Available  documentary 
evidence,  including  the  contract  or  deed, 
should  be  filed,  which  may  be  authenti¬ 
cated  copies  of  the  originals.  An  ab¬ 
stract  of  title  may  be  necessary,  de¬ 
pendent  upon  the  circumstances  of  the 


particular  case.  No  application  for  a 
patent  under  this  act  will  be  favorably 
considered  unless  it  be  shown  that  the 
alleged  purchaser  is  entitled  forthwith  to 
the  estate  and  interest  transferred  by 
such  patent.  Evidence  of  a  recorded 
deed  of  conveyance  from  the  carrier  to 
the  purchaser  may  be  required.  Where 
the  company  has  on  file  an  application  in 
which  the  sold  land  is  embraced,  it  need 
not  file  a  new  application,  but  may  file 
a  request  for  amendment  of  the  pending 
application  to  come  under  the  Trans¬ 
portation  Act  of  1940,  together  with  the 
showing,  supra,  required  as  to  the  bona 
fide  sale. 

§  273/71  Publication  of  notice.  The 
manager  shall  direct  the  publication  of 
notice  of  the  application.  The  notice 
will  be  published  at  the  carrier’s  expense 
in  a  newspaper  of  general  circulation  in 
the  vicinity  of  the  land.  If  a  daily  news¬ 
paper  be  designated,  the  notice  should  be 
published  in  the  Wednesday  issue  for 
five  consecutive  weeks;  if  weekly,  for 
five  consecutive  issues;  and  if  semiweek¬ 
ly,  in  either  issue  for  five  consecutive 
weeks.  The  carrier  must  furnish  evi¬ 
dence  of  such  publication  in  due  course. 
Notice  need  not  be  published,  in  case  of 
amendment  of  a  pending  application, 
where  publication  has  already  been  had. 

§  273.72  Surveying  and  conveyance 
fees.  The  carrier  must  pay  the  cost 
of  the  survey  of  the  land,  paying  also 
one-half  the  cost  of  any  segregation  sur¬ 
vey  in  accordance  with  the  laws  and  reg¬ 
ulations  pertaining  to  the  survey  and 
patenting  of  railroad  lands.  (See  43 
U.  S.  C.  881  et  seq.;  also  §  216.15  of  this 
chapter.) 

§  273.73  Patents,  (a)  If  all  be  found 
regular  and  in  conformity  Vith  the  gov¬ 
erning  law  and  regulations,  patent  shall 
be  issued  in  the  name  of  the  grantee  un¬ 
der  the  railroad  grant,  the  carrier  paying 
the  customary  fees  for  the  writing  and 
issuance  of  a  patent  pursuant  to  a  rail¬ 
road  land  grant. 

SUBCHAPTER  V — SURVEYS  AND  RESURVEYS 

Part  280 — Surveys 

SURVEYING  THE  PUBLIC  LANDS 

Sec. 

280.1  Cadastral  surveying  activities  under 

jurisdiction  of  the  Director,  Bureau 
of  Land  Management. 

280.2  Application  for  original  survey. 

280.3  Application  for  survey  of  mining 

claims. 

280.4  Mineral  surveyors  to  be  appointed 

by  regional  administrators. 

SURVEY  OF  ISLANDS  OR  OTHER  LANDS  OMITTED 
FROM  THE  ORIGINAL  SURVEY 

280.5  Application  for  survey  of  islands  or 

other  omitted  lands. 

280.6  Notice  of  intended  application  to  be 

served  on  State  officials  and  ad¬ 
jacent  land  owners. 

280.7  Evidence  required  as  to  character  of 

land  and  its  existence  at  time  of 
original  survey. 

280.8  Diagram  required  with  application. 

280.9  Cost  of  survey  borne  by  Government. 

280.10  No  preference  right  gained  by  filing 

of  application  for  survey. 

Authority:  §§  280.1  to  280.10  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  280.1  Cadastral  surveying  activities 
under  jurisdiction  of  the  Director , 
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RULES  AND  REGULATIONS 


Bureau  of  Land  Management,  (a)  In 
the  establishment  of  the  Bureau  of  Land 
Management  by  Reorganization  Plan 
No.  3  of  1946,  the  office  of  Supervisor  of 
Surveys  was  abolished  and  the  functions 
and  powers  thereof  were  transferred  to 
the  Secretary  of  the  Interior,  to  be  per¬ 
formed  by  such  officers  or  agencies  of  the 
Department  as  might  be  designated  by 
the  Secretary.  Under  that  authority,  the 
functions  and  powers  formerly  exercised 
by  the  Supervisor  of  Surveys  were  dele¬ 
gated  to  the  Chief  Cadastral  Engineer, 
subject  to  the  supervision  of  the  Director, 
Bureau  of  Land  Management.  In  the 
general  reorganization  and  realignment 
of  functions  of  the  Bureau,  the  office  of 
Chief  Cadastral  Engineer  has  been 
abolished,  and  the  functions  of  that 
office  have  been  delegated  to  the  Di¬ 
rector. 

(b)  By  this  sequence,  the  cadastral 
surveying  work  of  the  Bureau  of  Land 
Management  has  been  placed  under  the 
immediate  jurisdiction  of  the  Director, 
subject  to  the  direction  and  control  of 
the  Secretary  of  the  Interior  Certain 
functions  relating  to  specific  phases  of 
the  cadastral  surveying  work  have  been 
delegated  to  the  area  administrators. 

§  280.2  Application  for  original  sur¬ 
vey.  Application  for  the  original  exten¬ 
sion  of  the  rectangular  system  of  public 
land  surveys  to  include  unsurveyed 
townships  should  be  filed  in  duplicate 
with  the  State  Supervisor  for  the  State 
in  which  the  lands  are  situated.  The  ap¬ 
plication  may  be  in  letter  form,  and 
should  describe  the  unsurveyed  area  by 
township  and  range  of  the  public  sur¬ 
veys,  and  should  set  forth  the  interest 
of  the  applicant  in  the  land  and  the 
basis  of  need  for  extension  of  the  surveys. 

§  280.3  Application  for  survey  of  min¬ 
ing  claims.  Application  for  the  survey 
of  a  mining  claim  should  be  filed  with 
the  State  Supervisor  for  the  State  in 
which  the  claim  is  situated. 

§  280.4  Mineral  surveyors  to  be  ap¬ 
pointed  by  regional  administrators.  The 
appointment  of  mineral  surveyors  pur¬ 
suant  to  section  2334  of  the  Revised 
Statutes  (30  U.  S.  C.  39)  and  §  185.50  of 
this  chapter,  will  be  made  by  the  area 
administrators;  application  for  such  ap¬ 
pointment  should  be  made  to  the  appro¬ 
priate  area  administrator. 

SURVEY  OF  ISLANDS  OR  OTHER  LANDS 

OMITTED  FROM  THE  ORIGINAL  SURVEY 

§  280.5  Application  for  survey  of 
islands  or  other  omitted  lands.  Appli¬ 
cation  for  the  survey  of  an  island  or 
other  land  omitted  from  the  original  sur¬ 
vey  should  be  made  on  Form  4-022a,  or 
its  equivalent,  and  filed  in  duplicate  with 
the  State  Supervisor  for  the  State  in 
which  the  lands  are  situated. 

§  280.6  Notice  of  intended  application 
to  be  served  on  State  officials  and  ad¬ 
jacent  land  owners,  (a)  Notice  of  inten¬ 
tion  to  apply  for  the  survey  of  an  island 
or  other  land  omitted  from  the  original 
survey  must  be  served  on  the  adjacent 
land  owners,  and  the  Attorney  General 
and  the  Secretary  of  State  for  the  State 
in  which  the  land  is  situated,  at  least  30 
days  prior  to  the  date  of  application  for 


survey.  Service  may  be  had  by  regis¬ 
tered  mail  or  in  person,  evidence  of 
which  may  consist  of  the  registry  return 
receipt  or  signed  acknowledgment  of 
service.  A  copy  of  each  notice,  with 
proof  of  service  thereof,  must  be  filed 
with  the  application.  Failure  to  obtain 
evidence  of  service  may  be  explained. 

(b)  No  particular  form  of  notice  is 
prescribed.  The  notice  must  make  it 
clear,  however,  that  the  land  covered  by 
the  application  is  contended  to  be  pub¬ 
lic  land  of  the  United  States  and  subject 
to  survey  and  administration  as  such, 
and  that  any  protest  against  the  pro¬ 
posed  survey  should  be  filed  with  the 
appropriate  State  Supervisor.  It  must 
be  shown  what  particular  surveyed  lands 
opposite  the  island,  or  adjoining  the  un¬ 
surveyed  land,  are  owned  by  the  adja¬ 
cent  land  owner  on  whom  the  notice  is 
served. 

§  280.7  Evidence  required  as  to  char¬ 
acter  of  land  and  its  existence  at  time  of 
original  survey.  An  application  for  the 
survey  of  an  island  or  other  land  omitted 
from  the  original  survey  must  be  accom¬ 
panied  by  evidence  showing  that  the 
land  was  in  existence  and  above  ordi¬ 
nary  high-water  elevation  when  the 
State  was  admitted  into  the  Union,  and 
when  the  adjacent  lands  were  surveyed. 
Such  evidence  should  consist  of  state¬ 
ments  from  at  least  two  persons  famil¬ 
iar  with  the  land,  as  to  its  size,  elevation, 
and  appearance,  and  the  species,  size, 
and  age  of  the  timber  growth  thereon, 
or  nature  of  other  vegetation.1 

§  280.8  Diagram  required  with  appli¬ 
cation.  A  diagram  showing  the  approxi¬ 
mate  configuration  of  the  island  or  other 
land  applied  for,  and  its  location  with 
reference,  to  the  public  land  surveys, 
must  accompany  the  application. 

§  280.9  Cost  of  survey  borne  by  Gov¬ 
ernment.  In  the  event  of  approval  of 
the  application,  the  costs  of  the  survey 
will  be  borne  by  the  Government. 

§  280.10  No  preference  right  gained 
by  filing  of  application  for  survey. 
Should  the  island  or  other  land  be  sur¬ 
veyed  as  public  land,  no  preference 
right  to  acquire  the  same  under  the  laws 
governing  the  disposal  of  public  lands 
■will  be  gained  by  the  filing  of  the  appli¬ 
cation  for  survey. 


Part  281 — Resurveys 

RESITRVEY  OF  TOWNSHIP  WITHOUT  COST  TO 
APPLICANT,  WHEN  TITLE  TO  AT  LEAST  50  PER¬ 
CENT  OF  THE  AREA  IS  IN  THE  UNITED  STATES 

Sec. 

281.1  Statutory  authority. 

281.2  Purpose  of  act. 

281.3  Filing  of  application. 

281.4  Eligibility  for  resurvey,  determined 

by  ownership  of  land. 

281.5  Showing  required  of  applicants. 

281.6  Application  must  be  made  by  a  ma¬ 

jority  of  the  land  owners;  notice 
to  others. 

281.7  Showing  required  as  to  condition  of 

original  survey. 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious,  or  fraudulent 
statements  as  to  any  matter  within  its  Juris¬ 
diction. 


Sec. 

281.8  Eligibility  for  resurvey,  determined 

by  physicr  1  character  of  remaining 
public  land. 

281.9  Small  areas  will  not  be  resurveyed. 

RESURVEY  OF  TOWNSHIP,  COST  TO  BE  PRORATED 
BETWEEN  APPLICANTS  AND  UNITED  STATES, 
WHEN  MORE  THAN  50  PERCENT  OF  THE  AREA 
IS  PRIVATELY  OWNED 

281.10  Statutory  authority. 

281.11  Filing  of  applications. 

281.12  Showing  required  of  applicants  as  to 

ownership  of  land. 

281.13  Showing  required  of  applicants  as  to 

necessity  for  resurvey. 

281.14  Application  must  be  made  by  three- 

fourths  of  the  land  owners;  notice 
to  others. 

281.15  Deposit  required;  preliminary  exam¬ 

ination  at  Government  expense. 

281.16  Approximate  cost;  restoration  of  lost 

or  obliterated  corners  in  limited 
area  within  province  of  local  sur¬ 
veyor. 

Cross  References:  For  surveys,  see  Part 
280  of  this  chapter.  For  surveys,  Alaska,  see 
Part  78  of  this  chapter. 

RESURVEY  OF  TOWNSHIP  WITHOUT  COST  TO 
APPLICANT,  WHEN  TITLE  TO  AT  LEAST  50 
PERCENT  OF  THE  AREA  IS  IN  THE  UNITED 
STATES 

Authority:  §§281.1  to  281.9  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  281.1  Statutory  authority.  The  act 
of  March  3,  1909  (35  Stat.  845),  as 
amended  by  the  Joint  Resolution  of  June 
25,  1910  (36  Stat.  884;  43  U.  S.  C.  772), 
authorizes  the  Secretary  of  the  Interior 
to  cause  to  be  made  such  resurveys  of  the 
public  lands  as  after  full  investigation  he 
may  deem  essential  to  properly  mark  the 
boundaries  of  the  public  lands  remaining 
undisposed  of. 

§  281.2  Purpose  of  act.  The  real  in¬ 
terest  of  the  Government  in  the  resurvey 
of  the  public  lands  is  well  stated  in  the 
said  act  of  March  3,  1909,  “to  properly 
mark  the  boundaries  of  the  public  lands 
remaining  undisposed  of.”  Its  duty  be¬ 
ing  thus  defined,  the  Bureau  of  Land 
Management  will  refrain  from  attempt¬ 
ing  to  do  more  in  the  relocation  of  the 
corners  of  privately  owned  lands  in  a 
township  being  resurveyed  than  to  re¬ 
establish  such  corners  from  the  best 
available  evidence  of  the  original 
survey. 

§  281.3  Filing  of  application.  The 
application  prepared  in  accordance  with 
§§  281.1-281.9,  should  be  submitted  to  the 
State  Supervisor  for  the  State  in  which 
the  lands  are  situated. 

§  281.4  Eligibility  for  resurvey,  deter¬ 
mined  by  ownership  of  land.  As  a  gen¬ 
eral  rule,  and  in  the  absence  of  any  par¬ 
ticular  governmental  purpose  to  be  sub¬ 
served,  no  township  is  eligible  for  resur¬ 
vey  unless  title  to  at  least  50  percent  of 
the  area  of  the  lands  embraced  therein 
remains  in  the  United  States.  For  the 
purpose  of  determining  the  eligibility  of 
a  township  under  this  rule,  lands  covered 
by  approved  selections,  school  sections, 
and  entries  upon  which  final  certificates 
or  patents  have  been  issued  are  to  be 
considered  as  alienated  lands.  Town¬ 
ships  within  the  primary  limits  of  rail¬ 
road  land  grants  are  generally  ineligible* 
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§  281.5  Showing  required  of  appli¬ 
cants.  The  applicants  for  the  resurvey 
of  any  township  are  required  to  present 
satisfactory  prima  facie  evidence  of  the 
necessity  for  such  action,  based  either 
upon  general  obliteration  of  evidences  of 
the  original  survey  or  upon  conditions  so 
grossly  defective  as  to  preclude  the 
possibility  of  a  reasonably  certain  iden¬ 
tification  of  the  subdivisions  of  the 
subsisting  survey  or  a  satisfactory  local 
restoration  thereof. 

§  281.6  Application  must  be  made  by 
a  majority  of  the  land  owners;  notice  to 
others.  A  majority  of  the  settlers  in 
each  township  are  required  to  join  in  the 
application,  and,  in  addition,  there  must 
appear  the  endorsements  of  the  entry- 
men  and  owners,  including  the  State, 
whose  holdings  represent  the  major  part 
of  the  area  entered  or  patented,  with  a 
description  opposite  each  name  of  the 
lands  actually  occupied,  entered,  or 
owned,  and  a  statement  as  to  whether 
the  applicant  is  a  settler,  entryman,  or 
owner  thereof.  Where  an  entryman  or 
owner,  including  the  State,  has  failed  for 
any  reason  whatsoever  to  join  in  the  ap¬ 
plication,  evidence  of  service  of  notice 
upon  him  for  at  least  30  days  in  advance 
of  the  filing  of  the  application  is  required 
in  order  that  he  may  be  afforded  ample 
opportunity  to  make  timely  protest 
against  the  granting  of  such  resurvey  if 
in  his  opinion  such  action  is  undesirable. 

§281.7  Showing  required  as  to  con¬ 
dition  of  original  survey.  Applications 
for  the  resurvey  of  each  township  must 
be  supported  by  evidence  in  the  form  of 
a  statement,  preferably  from  the  county 
or  other  competent  surveyor,  showing  in 
detail  that  the  evidences  of  the  original 
survey  have  been  obliterated  to  such  an 
extent  as  to  make  it  impracticable  to 
apply  the  suggestions  of  the  circular  is¬ 
sued  by  the  Bureau  of  Land  Management 
for  the  necessary  restoration  of  the  lines 
and  corners  in  the  proper  identification 
of  the  legal  subdivisions  occupied  by  the 
present  or  prospective  entrymen  or  that 
the  obliteration  of  the  original  monu¬ 
ments  has  become  so  advanced  that  the 
land  boundaries  can  be  identified  only 
through  extensive  retracements  by  ex¬ 
perienced  engineers  of  the  Bureau  of 
Land  Management. 

§281.8  Eligibility  for  resurvey,  de¬ 
termined  by  physical  character  of  re¬ 
maining  public  land,  (a)  In  general,  no 
resurvey  will  be  undertaken  unless  the 
preliminary  examination  of  the  township 
develops  evidence  of  existing  settlement 
and  agricultural  possibilities  sufficient  to 
support  the  presumption  that  the  unap¬ 
propriated  lands  therein  are  such  as  to 
attract  bona  fide  entrymen,  thus  elimi¬ 
nating  townships  which,  although  theo¬ 
retically  eligible,  are  of  such  a  physical 
character  that  the  resurvey  thereof 
would  serve  no  useful  purpose. 

§  281.9  Small  areas  will  not  be  resur- 
teyed.  in  the  application  of  the  terms 
toe  act  of  March  3,  1909  (35  Stat. 
”5),  as  amended,  it  is  not  intended  that 
tflere  shall  be  undertaken  any  work  in¬ 
juring  the  mere  reestablishment  of  lost 
or  obliterated  or  misplaced  corners  in  a 
united  area  of  a  township,  such  work 
'fcrng  within  the  province  of  the  local 


surveyors,  and  the  authority  of  the  pub¬ 
lic  survey  office  will  be  limited  to  the 
giving  of  advice  in  accordance  with  the 
circular  for  the  restoration  of  lost  or 
obliterated  comers.  Employees  of  the 
Bureau  of  Land  Management  are  pro¬ 
hibited  from  participating  in  the  re¬ 
survey  of  a  township,  the  reestablish¬ 
ment  of  lost  comers,  or  in  the  subdivision 
of  sections  for  private  parties,  even  if 
the  expense  is  borne  by  the  county  or 
municipal  authorities  or  by  individuals. 

RESURVEY  OF  TOWNSHIP,  COST  TO  BE  PRO¬ 
RATED  BETWEEN  APPLICANTS  AND  UNITED 

STATES,  WHEN  MORE  THAN  50  PERCENT  OF 

THE  AREA  IS  PRIVATELY  OWNED 

Authority:  §§  281.10  to  281.16  Issued  under 
40  Stat.  965,  as  amended;  43  U.  S.  C.  773. 

§  281.10  Statutory  authority.  (a) 
The  act  of  September  21,  1918  <40  Stat. 
965;  43  U.  S.  C.  773),  provides  authority 
for  the  resurvey  by  the  Government  of 
townships  heretofore  held  to  be  in¬ 
eligible  for  resurvey  under  existing  de¬ 
partmental  regulations  by  reason  of 
disposals  in  excess  of  50  percent  of  the 
total  area  thereof. 

(b)  Under  the  act  mentioned,  and  up¬ 
on  the  application  of  the  owners  of  three - 
fourths  of  the  privately  owned  lands1 
in  any  township  previously  surveyed,  or 
upon  the  application  of  a  court  of  com¬ 
petent  jurisdiction,  accompanied  by  a  de¬ 
posit  of  funds  sufficient  to  cover  the 
estimated  cost,  inclusive  of  the  necessary 
office  work,  of  the  resurvey  of  all  of  the 
privately  owned  lands  in  such  township, 
the  Area  Administrator,  Bureau  of  Land 
Management,  is  authorized,  in  his  discre¬ 
tion,  to  cause  to  be  made  a  resurvey  of 
the  township  in  question  in  accordance 
with  the  laws  and  regulations  governing 
surveys  and  resurveys  of  the  public 
lands;  the  cost  of  the  resurvey  of  the 
residue  of  the  public  lands  in  such  town¬ 
ship  to  be  paid  by  the  Government  from 
the  current  annual  appropriation  for  the 
survey  and  resurvey  of  the  public  lands 
in  addition  to  the  portion  thereof  made 
available  for  resurveys  and  retracements 
by  the  provisions  of  the  act  of  March  3, 
1909  (35  Stat.  845),  as  amended  by  Joint 
Resolution  of  June  25,  1910  <36  Stat.  884; 
43  U.  S.  C.  772) .  The  total  cost  of  the  re¬ 
survey  of  the  township  is  thus  divided 
between  the  Government  and  the  peti¬ 
tioners  in  proportion  to  the  extent  of 
their  respective  holdings. 

(c)  It  is  further  provided  that  any 
portion  of  such  deposit  in  excess  of  the 
actual  cost  of  the  field  and  office  work 
incident  to  such  resurvey  of  privately 
owned  lands  shall  be  repaid  pro  rata  to 
the  applicants  for  resurvey  or  to  their 
legal  representatives. 

§  281.11  Filing  of  applications,  (a) 
Applications  for  resurvey  based  upon  the 
provisions  of  the  act  of  September  21, 
1918,  prepared  in  accordance  with 
§§  281.10  to  281.16,  should  be  submitted 
to  the  State  Supervisor  for  the  State 
in  wrhich  the  lands  are  situated.  Prior 
to  filing  formal  application,  however,  the 

1  For  the  purpose  of  the  administration  of 
this  act,  lands  embraced  in  school  sections, 
in  approved  State  and  railroad  selections,  and 
in  entries  upon  which  final  certificate  or  pat¬ 
ent  has  issued  are  regarded  as  alienated 
lands. 


Interested  parties  should  obtain  from  the 
proper  office,  as  above  designated,  an 
estimate  of  the  cost  of  the  proposed 
resurvey. 

§  281.12  Showing  required  of  appli¬ 
cants  as  to  ownership  of  land,  (a)  The 
applicants  for  resurvey  are  required  to 
preface  their  petition  by  the  statement 
that  the  extent  of  privately  owned  lands 
within  the  township  is  in  excess  of  50 
percent  of  the  total  area  thereof.  If  nec¬ 
essary,  information  in  this  connection 
may  be  obtained  by  the  petitioners  from 
the  manager  of  the  land  office  having 
local  jurisdiction. 

(b)  Failure  to  comply  with  the  condi¬ 
tion  set  forth  in  paragraph  (a)  of  this 
section  or  material  error  in  the  showing 
made,  will  not  only  result  in  delaying  ac¬ 
tion  upon  the  petition,  but  may  require 
its  rejection  if  it  is  found  that  the  town¬ 
ship  is  not  properly  subject  to  resurvey 
under  the  terms  of  the  governing  act. 

§  281.13  Showing  required  of  appli¬ 
cants  as  to  necessity  for  resurvey.  The 
applicants  for  the  resurvey  of  any  town¬ 
ship  are  required  to  present  satisfactory 
prima  facie  evidence  of  the  necessity  for 
such  action.  In  general,  it  must  be 
shown  that  the  evidences  of  the  original 
survey  are  so  widely  obliterated  or  that 
the  prevailing  survey  conditions  are  so 
grossly  defective  as  to  preclude  the  sat¬ 
isfactory  identification  of  the  subdivi¬ 
sions  of  the  subsisting  survey  or  that  the 
evidences  of  the  original  survey  are  in 
such  an  advanced  state  of  deterioration 
that  action  looking  to  their  preservation 
and  perpetuation  is  expedient  as  in  the 
public  interest. 

§  281.14  Application  must  be  made  by 
three-fourths  of  the  land  owners:  notice 
to  others.  The  owners  of  three-fourths 
of  the  privately  owned  lands  within  the 
township  are  required  to  join  in  the  ap¬ 
plication,  and  all  petitioners  in  whom 
ownership  is  vested,  either  individuals, 
the  State,  or  corporations  such  as  rail¬ 
road  companies  whose  interests  are  in¬ 
volved.  are  further  required  to  supply, 
following  their  respective  signatures,  an 
accurate  description  by  legal  subdivision, 
section,  township,  and  range  of  the  lands 
to  which  title  is  claimed.  Moreover,  it 
must  appear  that  notice  of  the  proposed 
resurvey  has  been  served  upon  all  owners 
who  have  for  any  reason  failed  to  join  in 
the  petition,  and,  in  addition,  it  is  highly 
desirable  that  all  record  entrymen  who, 
under  the  ternjs  of  the  act  are  not  re¬ 
quired  to  become  parties  to  the  petition, 
be  similarly  informed  to  the  end  that 
their  objections,  if  any,  may  be  heard 
and  subsequent  protest  based  upon  the 
plea  of  ignorance  may,  insofar  as  pos¬ 
sible,  be  avoided. 

§  281.15  Deposit  required ;  prelimi¬ 
nary  examination  at  Government  ex¬ 
pense.  (a)  The  deposit  required  of  the 
petitioners  by  law  must  accompany  the 
application  and  must  be  made  in  the 
amount,  at  the  place  and  in  the  manner 
prescribed  by  the  instructions  which  will 
accompany  the  estimate. 

§  281.16  Approximate  cost;  restora¬ 
tion  of  lost  or  obliterated  corners  in 
limited  area  within  province  of  local 
surveyor,  (a)  The  cost  of  resurvey 
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procedure  Is  as  a  rule  considerably  in 
excess  of  that  incident  to  the  execution 
of  original  surveys  and  may  range  be¬ 
tween  rather  wide  limits.  Where  the 
obliteration  is  not  excessive  and  the  evi¬ 
dences  of  the  original  survey  are  har¬ 
moniously  related,  extensive  verifying 
retracements  will  be  unnecessary  and 
ordinary  dependent  methods  of  resurvey 
can  usually  be  applied.  If,  however,  the 
obliteration  is  general  or  total,  many 
miles  of  preliminary  retracement  may 
be  required  in  order  to  obtain  technical 
control,  and  where,  by  reason  of  errors 
in  the  original  survey,  the  existing  evi¬ 
dences  thereof  are  discordant  and  con¬ 
flicting  locations  have  resulted,  the  pro¬ 
cedure  required  may,  in  the  case  of 
densely  entered  townships,  involve  an 
expense  of  $5,000  or  more  per  township. 

(b)  The  applicants  for  resurvey 
should  understand,  therefore,  that  al¬ 
though  the  estimate  supplied  will  be  as 
nearly  correct  as  the  available  informa¬ 
tion  will  permit,  its  accuracy  cannot  be 
guaranteed,  and,  consequently,  all  such 
estimates  are  subject  to  revision,  if  nec¬ 
essary,  as  the  work  proceeds  and  the  field 
conditions  are  more  fully  developed. 
Any  deposit  in  excess  of  actual  cost  will 
be  returned  to  the  applicants  as  provided 
by  law,  but  in  cases  where  the  cost  ex¬ 
ceeds  the  deposit  made  in  accordance 
with  the  estimate,  an  additional  deposit 
will  be  required,  failing  which,  opera¬ 
tions  will  be  suspended. 

(c)  In  the  application  of  the  terms  of 
this  act  it  is  not  intended  that  there  shall 
be  undertaken  any  work  involving  the 
mere  reestablishment  of  lost  or  obliter¬ 
ated  or  misplaced  corners  in  a  limited 
area  of  a  township,  such  work  being 
within  the  province  of  the  local  surveyor, 
and  the  authority  of  the  regional  cadas¬ 
tral  engineer  will  be  restricted  to  the 
giving  of  advice  in  accordance  with  the 
circular  for  the  restoration  of  lost  or 
obliterated  corners.*  Employees  of  the 
Government  are  prohibited  from  partici¬ 
pating  in  the  resurvey  of  a  township  or 
the  reestablishment  of  lost  corners  or  in 
the  subdivision  of  sections  for  private 
parties,  even  if  the  expense  is  borne  by 
the  county  or  State  authorities  or  by 
individuals,  except  as  such  action  is  spe¬ 
cifically  authorized  by  the  Director, 
Bureau  of  Land  Management,  in  accord¬ 
ance  with  the  provisions  of  existing 
statutes. 


SUBCHAPTER  W — TIMBER  AND  STONE  LANDS 

Part  284 — Timber  Cutting,  Sale,  or  Use 

SALE  OF  DEAD,  DOWN,  OR  DAMAGED  TIMBER 

284.1  Statutory  authority. 

284.2  Sale,  and  cruise  of  timber. 

284.3  Advertisement;  posting  of  notice. 

284.4  Information  to  be  given  in  notice 

of  sale. 

284.5  Submission  of  bids;  deposit  re¬ 

quired;  citizenship  requirements. 

284.6  Contract  and  bond. 

284.7  When  deposit  will  be  forfeited  or 

returned. 


*  Tills  circular  is  issued  by  the  Bureau  of 
Land  Management  for  the  guidance  of 
county  surveyors  and  others.  Copies  may  be 
purchased  from  the  Superintendent  of  Doc¬ 
uments,  Government  Printing  Office,  Wash¬ 
ington,  D.  C. 


Sec. 

284.8  Commencement  of  cutting  opera¬ 

tions. 

284.9  Marking  and  measurement  of  tim¬ 

ber. 

284.10  Forest  Practice  Rules. 

284.11  Report  by  purchaser. 

284.12  Expense  chargeable  to  purchaser,  on 

default. 

284.13  Extension  of  period  for  cutting  op¬ 

erations. 

284.14  Timber  on  unperfected  claims,  se¬ 

lections,  and  grants. 

284.15  Rights  of  settlers,  homesteaders, 

and  mineral  claimants. 

284.16  Timber  for  use  of  settlers  or  resi¬ 

dents* 

284.17  Disposition  of  moneys. 

284.18  [Reserved]. 

284.19  Unauthorized  cutting. 

FREE  USE  OF  TIMBER  ON  MINERAL  AND  NON¬ 
MINERAL  PUBLIC  LANDS 

284.23  Statutory  authority;  who  may  take 

timber. 

284.24  Lands  on  which  timber  may  be  cut. 

284.25  Kind  of  timber  which  may  be  cut. 

284.26  Area  of  land  to  be  cut  over. 

284.27  Use  which  may  be  made  of  timber. 

284.28  Exportation  of  timber. 

284.29  Duration  of  permit. 

284.30  Information  to  be  furnished  by  ap¬ 

plicant. 

284  31  Cutting  of  timber  by  agents. 

284.32  Cutting  of  timber  by  agent  who  is  a 

sawmill  operator. 

284.33  Liability  of  applicant. 

USE  BY  SETTLERS  AND  HOMESTEADERS  OF  TIMBER 
ON  THEIR  PENDING  CLAIMS 

284.36  Timber  cutting  on  unperfected 

claims. 

284.37  Clearing  for  cultivation. 

284  48  Abandonment  of  claim. 

284.39  Exchange  of  timber  for  lumber. 

USE  OF  TIMBER  ON  LANDS  COVERED  BY  GRAZING 
LEASES,  BY  LESSEES,  AND  OTHERS 

284.41  Procedure. 

FREE  USE  OF  TIMBER  UPON  OIL  AND  GAS  LEASES 

284.42  Statutory  authority. 

284.43  Application. 

284.44  Notice  of  rejection  of  application; 

right  of  appeal. 

284.45  Notice  by  applicant  to  settler  or 

entryman. 

284.46  Notice  of  action  on  application. 

284.47  Land  not  subject  to  permit. 

284.48  Land  subject  to  permit. 

284  49  Termination  of  right  to  cut  timber. 

284.50  Cutting  and  use  of  timber. 

284.51  Civil  and  criminal  liability  of  per¬ 

mittee. 

284.52  Unauthorized  cutting. 

Cross  References:  For  amendments  of 
entries,  see  Part  104  of  this  chapter.  For 
grazing  leases,  see  Part  160  of  this  chapter. 
For  oil  and  gas  permits  and  leases,  see 
Part  192  of  this  chapter.  For  timber  tres¬ 
pass,  see  §§  288.1,  288.2  of  this  chapter.  For 
Glacier  National  Park  timber  disposal  reg¬ 
ulations  of  the  National  Park  Service,  see 
Parks,  Forests,  and  Memorials.  36  CFR  Part 
22.  For  regulations  of  the  Forest  Service, 
Department  of  Agriculture,  relating  to  tim¬ 
ber,  see  Parks,  Forests,  and  Memorials,  36 
CFR  Part  221.  For  regulations  of  the  Bureau 
of  Indian  Affairs  relating  to  sale  of  timber 
products,  see  Indians,  25  CFR  Part  62. 

SALE  OF  DEAD,  DOWN,  OR  DAMAGED  TIMBER 

Authority:  §§  284.1  to  284.19  issued  under 
R.  S.  2478,  sec.  1,  37  Stat.  1015,  as  amended; 
43  U.  S.  C.  1201,  16  U.  S,  C.  614. 

§  284.1  Statutory  authority.  The  act 
Of  March  4,  1913  (37  Stat.  1015),  as 
amended  by  the  act  of  July  3,  1926  (44 
Stat.  890;  16  U.  S.  C.  614,  615),  permits 
the  sale  of  all  dead  or  down  timber  and 


timber  seriously  or  permanently  dam¬ 
aged  by  forest  fires  on  vacant  public 
lands  outside  of  national  forests,  includ¬ 
ing  ceded  Indian  lands,  and  including 
lands  in  the  Territory  of  Alaska,  and  also 
lands  embraced  within  unperfected  or 
unapproved  claims,  grants,  or  selections 
over  which  the  Department  of  the  In¬ 
terior  has  jurisdiction. 

§  284.2  Sale  and  cruise  of  timber,  (a) 
Application  requesting  the  sale  of  timber 
of  the  classes  described  in  §  284.1  must 
be  made  in  duplicate  on  Form  4-173a, 
and  shall  be  filed  in  the  proper  land  office 
in  the  State  or  Territory,  or  for  lands  in 
a  State  in  which  there  is  no  land  office, 
shall  be  filed  with  the  Bureau  of  Land 
Management,  Washington  25,  D.  C.,  ex¬ 
cept  the  applications  for  lands  in  North 
or  South  Dakota  shall  be  filed  in  the 
land  office  at  Billings,  Montana;  appli¬ 
cations  for  lands  in  Nebraska  or  Kansas, 
shall  be  filed  in  the  land  office  at 
Cheyenne,  Wyoming;  and  for  lands  in 
Oklahoma,  in  the  land  office  at  Santa  Pe, 
New  Mexico. 

§  284.3  Advertisement;  posting  of  no - 
tice.  The  authorized  officer  will,  if  he 
deems  it  advisable,  offer  the  timber  for 
sale  under  sealed  bids  by  advertising  as 
follows; 

(a)  In  cases  of  small  quantities  of 
timber  amounting  in  value  to  $1,000  or 
less,  the  sale  shall  be  advertised  for  at 
least  ten  days  by  the  posting  of  notices 
only. 

(b)  Where  the  timber  to  be  sold  ex¬ 
ceeds  $1,000  in  value,  the  sale  shall  be 
advertised  in  a  newspaper  of  general  cir¬ 
culation  in  the  county  in  which  the  tim¬ 
ber  to  be  sold  is  situated,  once  a  week 
for  four  consecutive  weeks  next  preced¬ 
ing  the  time  set  for  the  opening  of  the 
bids.  And  if  the  proposed  sale  be  for 
20,000,000  feet,  board  measure,  or  more, 
of  timber  available  by  location  to  a  single 
logging  operation,  an  advertisement  of 
the  proposed  sale  shall  be  inserted  once 
in  two  lumber  trade  journals  of  general 
circulation. 

(c)  Where,  in  the  judgment  of  the 
authorized  officer,  immediate  sale  of 
timber  exceeding  $1,000  in  value  is 
necessary  in  order  to  prevent  loss  to 
the  Government  due  to  expected  rapid 
deterioration  of  the  timber  from  insect 
or  fungus  attacks  or  from  other  causes, 
the  sale  may  be  effected,  notwithstand¬ 
ing  the  provisions  of  paragraph  (b)  of 
this  section,  after  the  posting  of  public 
notices  for  not  less  than  ten  days  and 
the  publication  of  notice  once  during  the 
ten-day  posting  period  in  a  newspaper 
of  general  circulation  in  the  county 
wherein  the  timber  to  be  sold  is  situated. 

§  284.4  Information  to  be  given  in 
notice  of  sale.  The  notice  of  sale  must 
announce  the  time  and  place  of  filing 
bids;  contain  a  careful  description  of  the 
land  on  which  the  timber  is  situated, 
giving  the  township  and  range  and  legal 
subdivision,  or  approximate  legal  sub¬ 
division,  whether  surveyed  or  unsur¬ 
veyed,  and  shall  also  designate  the  loca¬ 
tion  with  reference  to  water  courses, 
mountain  tops,  or  other  well-known 
natural  objects;  and  state  the  scale  in 
board  feet  and  minimum  stumpage  value 
of  the  timber  to  be  sold,  the  sum  re* 
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quired  to  be  deposited  with  the  bid,  the 
conditions  by  which  the  purchaser  will 
be  bound,  and  the  name  and  address 
of  the  officer,  from  whom  full  infor¬ 
mation  can  be  obtained.  It  shall  also 
be  stated  that  bidders  offering  a  sum 
based  on  a  rate  less  than  the  mini¬ 
mum  stumpage  price  of  the  timber 
mentioned  therein  will  not  be  considered 
and  that  the  right  to  reject  any  or  all 
bids  is  reserved. 

§  284.5  Submission  of  bids;  deposit 
required;  citizenship  requirements,  (a) 
Each  bid  submitted  must  be  enclosed  in 
a  sealed  envelope  and  transmitted  to  the 
officer  in  charge  having  jurisdiction  of 
the  timber  sale.  The  envelope  must  be 

marked  “Bid  for  timber,  sale  date _ 

_ 19 _ ” 

(b)  Only  bids  for  all  of  the  timber 
offered  in  the  advertisement  for  sale  as 
a  unit  will  be  considered.  Each  bid 
should  state  clearly  the  amount  per 
thousand  feet  which  the  bidder  will  pay 
for  the  timber,  as  well  as  the  total 
amount  offered. 

(c)  Each  bid  shall  be  accompanied  by 
a  certified  check  or  post-office  money 
order  for  at  least  20  percent  of  the  total 
amount  bid,  the  remittance  to  be  made 
payable  to  the  Bureau  of  Land  Manage¬ 
ment. 

(d)  Every  bidder,  if  an  individual,  will 
be  required  to  show  that  he  is  a  citizen 
of  the  United  States  or  has  declared  his 
intention  to  become  such  citizen;  if  a 
partnership  or  association,  that  each 
member  of  the  firm  is  such  a  citizen  or 
declarant;  or,  if  a  corporation,  that  the 
corporation  was  organized  under  the 
laws  of  the  United  States  or  of  some 
State,  Territory,  or  possession  thereof, 
and  that  its  stock  is  owned  by  such  citi¬ 
zens  or  declarants. 

§  284.6  Contract  and  bond.  The  suc¬ 
cessful  bidder  will  be  allowed  30  days 
from  notice  of  the  award  to  execute,  in 
quadruplicate.  Form  4-173c  “Timber 
Contract’’,  and  file  therewith  a  cash  bond 
or  a  bond  having  as  surety  a  bonding 
company  shown  in  the  then  current  ap¬ 
proved  list  of  the  Treasury  Department. 
The  bond  should  be  prepared  and  exe¬ 
cuted  on  Form  4-1 73d  and  shall  be  con¬ 
ditioned  on  the  faithful  performance  of 
the  contract  and  on  the  observance  of 
the  applicable  laws  and  regulations.  The 
penalty  of  the  bond  shall  be  fixed  by  the 
officer  who  is  authorized  to  execute  the 
contract  in  a  sum  of  not  less  than  25 
percent  of  the  amount  of  the  bid.  If  the 
contract  and  bond  are  not  submitted 
within  the  30  days,  the  officer  who  is  au¬ 
thorized  to  execute  the  contract  will  re¬ 
voke  the  award  by  written  notice,  and 
award  the  timber  to  the  next  highest  bid¬ 
der. 

§  284.7  When  deposit  will  be  forfeited 
or  returned,  (a)  Should  a  bidder  whose 
bid  has  been  accepted  fail  to  submit  a 
contract  and  bond,  as  required  by  §  284.6, 
the  amount  called  for  therein  will  be  col¬ 
lected  and  retained  by  the  United  States 
as  a  forfeit. 

<b)  Upon  the  acceptance  of  a  bid,  the 
remittances  of  the  bidders  whose  bids 
were  rejected  shall  be  returned  to  them. 

§  284.8  Commencement  of  cutting 
operations.  The  cutting  and  removal  of 


the  timber  may  be  commenced  at  any 
time  after  the  delivery  of  the  contract  to 
the  purchaser. 

§  284.9  Marking  and  measurement  of 
timber.  Before  timber  is  offered  for  sale, 
it  will  be  carefully  cruised.  Since  the 
timber  sold  under  authority  of  the  acts 
cited  in  §  284.1  wrill  usually  consist  of 
only  a  part  of  the  trees  within  a  given 
area  and  a  small  amount  in  isolated 
or  scattered  tracts,  the  amount  to  be 
sold  will  be  definitely  ascertained 
through  a  determination  of  the  volume 
of  individual  trees  and  the  marking  of 
the  trees  before  the  timber  is  offered 
for  sale.  In  a  white  pine,  ponderosa 
pine,  or  southern  pine  region,  this  de¬ 
termination  of  volume  will  be  made  on 
the  basis  of  the  Scribner  Decimal  C  Log 
Rule  with  a  maximum  log  length  of  16 
feet  and  in  the  Douglas  fir  region  upon 
the  basis  of  the  Scribner  Decimal  C  Log 
Rule  with  a  maximum  log  length  of  32 
feet. 

§  284.10  Forest  Practice  Rules.  All 
timber  sales  will  be  made  subject  to  the 
provisions  of  the  “Forest  Practice  Rules,” 
which  are  appended  to  and  made  a  part 
of  the  timber  contract.  (See  §  284.6.) 

* 

1  284.11  Report  by  purchaser.  The 
purchaser  shall  furnish  such  reports  on 
the  logging  operations  as  the  authorized 
officer  may  require. 

§  284.12  Expense  chargeable  to  pur¬ 
chaser,  on  default.  If  the  purchaser 
fails  to  comply  with  any  of  the  pro¬ 
visions  of  his  contract,  as  to  the  disposal 
of  the  debris,  or  otherwise,  and  it  be¬ 
comes  necessary  for  the  United  States  to 
remove  the  debris  or  to  incur  other  ex¬ 
pense  because  of  such  default,  the  ex¬ 
pense  shall  be  charged  to  the  purchaser: 
Provided,  however.  That  written  notice 
shall  first  be  given  by  the  authorized 
officer  that  such  action  w’ill  be  taken  if 
the  rules  are  not  complied  with  within 
30  days  from  the  service  of  such  notice. 

§  284.13  Extension  of  period  for  cut¬ 
ting  operations.  The  authorized  officer 
shall  determine  the  period  within  which 
all  of  the  timber  embraced  within  a  sale 
shall  be  cut  and  removed,  and  comple¬ 
tion  of  the  cutting  and  removing  within 
such  period  as  shall  be  thus  fixed  shall 
be  made  a  condition  in  the  contract  and 
in  the  bond.  The  action  of  the  author¬ 
ized  officer  shall  be  governed  by  the 
quantity  of  timber  involved,  the  topog¬ 
raphy  of  the  land,  the  accessibility  of  the 
timber,  and  any  other  circumstances 
that  may  have  an  influence  on  the  cut¬ 
ting  and  removing.  Owing  to  the  nature 
of  the  timber  subject  to  disposal  under 
§§  284.1  to  284.19,  the  cutting  should  be 
done  as  rapidly  as  possible  and  the  final 
time  limits  should  be  restricted  as  far  as 
practicable  logging  conditions  will  per¬ 
mit.  Any  extension  of  the  period  fixed 
in  the  contract  will  be  granted  only  upon 
a  showing  that  the  completion  of  the 
cutting  wTas  unavoidably  delayed  by 
causes  over  which  the  purchaser  had  no 
control  and  that  the  interests  of  the 
Government  will  not  be  prejudiced 
thereby,  and  must  be  approved  by  the 
officer  executing  the  contract. 

§  284.14  Timber  on  unperfected 
claims,  selections,  and  grants.  Timber 


of  the  character  described  in  the  act  cf 
March  4,  1913,  as  amended,  located  upon 
existing  unperfected  claims  and  upon 
unapproved  selections  and  grants,  may  bi 
disposed  of  in  the  same  manner  and 
under  the  same  conditions  as  set  forth  in 
§§  284.1  to  284.11:  Provided,  however. 
That  an  application  shall  first  be  filed 
with  the  proper  land  office  by  such 
claimant,  selector,  or  grantee,  or  by  a 
prospective  purchaser,  with  the  written 
consent  of  such  claimant,  selector,  or 
grantee,  requesting  that  the  timber  on 
said  claim,  selection,  or  grant  be  offered 
for  sale.  Nothing  herein  shall  prohibit 
such  claimant,  selector,  or  grantee  from 
bidding  for  the  timber  thus  offered. 

Cross  Reference:  For  procedure  In  con¬ 
nection  with,  applications,  see  §  284.2. 

§  284.15  Rights  of  settlers,  home¬ 
steaders,  and  mineral  claimants.  Noth¬ 
ing  in  the  act  of  March  4,  1913,  as 
amended,  or  in  §§  284.1  to  284.19,  shall  be 
construed  to  abrogate  or  in  any  way 
modify  the  rights  of  settlers  or  homestead 
entrymen  to  cut  and  dispose  of  timber  on 
their  homestead  claims,  as  explained  in 
§§  284.36  to  284.39,  or  the  rights  of  miners 
to  the  enjoyment  of  the  surface  em¬ 
braced  within  the  area  of  their  mining 
claims,  as  provided  by  section  2322, 
United  States  Revised  Statutes  (30 
U.  S.  C.  26). 

§  284.16  Timber  for  use  of  settlers 
or  residents.  If  it  shall  be  shown  that 
there  are  settlers  or  residents  within  the 
vicinity  of  the  vacant  lands  involved, 
who  are  in  urgent  need  of  timber  for  do¬ 
mestic  purposes  and  it  shall  be  neces¬ 
sary  to  procure  the  same  from  lands  cov¬ 
ered  by  applications  for  dead,  down,  or 
damaged  timber,  permits  may  be  granted 
under  applications  filed  in  accordance 
with  the  provisions  contained  in  the  acts 
of  June  3,  1878  (20  Stat.  88;  16  U.  S.  C. 
604-606) ,  or  March  3, 1891  (26  Stat.  1093; 
16  U.  S.  C.  607),  and  acts  amendatory 
thereof  and  supplemental  thereto:  Pro¬ 
vided,  however.  That  said  applications 
shall  be  filed  prior  to  the  advertising  of 
the  timber  for  sale,  as  set  forth  in 
§§  284.3  and  284.4  The  amounts  of  tim¬ 
ber  thus  applied  for  shall  be  deducted 
from  the  amount  offered  for  sale  and 
the  advertisement  shall  state  that  the 
sale  shall  be  subject  to  the  rights  of  such 
applicants  to  procure  the  amounts  cf 
timber  applied  for. 

.  §  284.17  Disposition  of  moneys.  All 
sums  deposited  and  paid  in  connection 
with  timber  sales  made  under  §§  284.1 
to  284.19  will  be  deposited  in  the  Treas-^ 
ury  as  required  by  the  act  of  March 
4,  1913,  as  amended  (37  Stat.  1015;  44 
Stat.  890;  16  U.  S.  C.  614,  615),  or  as 
otherwise  provided  by  law. 

§  284.18  [Reserved.] 

§  284.19  Unauthorized  cutting.  The 
cutting  or  removing  of  the  timber  re¬ 
ferred  to  in  §§  284.1  to  284.17  in  any 
other  manner  than  that  authorized  by 
such  sections  will  be  considered  a 
trespass. 

FREE  USE  OF  TIMBER  ON  MINERAL  AND 
NONMINERAL  PUBLIC  LANDS 

Authority:  §§  284.23  to  284.33  Issued  under 
sec.  1,  20  Stat.  88,  as  amended,  26  Stat.  1093, 
as  amended;  16  U.  S.  C.  604,  607. 
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RULES  AND  REGULATIONS 


5  284.23  Statutory  authority;  who 
may  take  timber.  Under  authority  of 
the  act  of  June  3,  1878  (20  Stat.  88;  16 
U.  S.  C.  604-606)  and  March  3,  1891  (26 
Stat.  1093;  16  U.  S.  C.  607),  as  supple¬ 
mented  by  the  act  of  January  11,  1921 
(41  Stat.  1088;  16  U.  S.  C.  604,  612), 
settlers  upon  public  lands,  citizens  and 
bona  fide  residents  of  the  State,  and 
corporations  doing  business  in  the  State 
may  obtain  free  use  permit  for  timber. 

Cross  Reference:  For  additional  free  use 
privileges,  see  $$  259.24-259.28  of  this  chap¬ 
ter. 

§  284.24  Lands  on  which  timber  may 
be  cut.  Free -use  permits  to  cut  timber 
may  be  issued  covering  public  lands  as 
follows:  (a)  Mineral  lands,  unoccupied 
and  unreserved  and  not  subject  to  entry 
under  existing  laws  of  the, United  States, 
except  for  mineral  entry,  in  the  States  of 
Arizona,  Colorado,  Idaho,  Montana,  Ne¬ 
vada,  New  Mexico,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming.  (Act  of 
June  3,  1878,  20  Stat.  88;  16  U.  S.  C.  604- 
606);  (b)  Nonmineral,  unoccupied,  and 
unreserved  public  lands  in  the  States 
mentioned  and  also  in  the  States  of  Cali¬ 
fornia,  Oregon,  and  Washington. 

§  284.25  Kind  of  timber  which  may  be 
cut.  The  proper  protection  of  the  tim¬ 
ber  and  undergrowth  necessarily  varies 
with  the  nature  of  the  topography,  soil, 
and  forest.  No  timber  not  matured  may 
be  cut,  and  each  tree  taken  must  be  util¬ 
ized  for  some  beneficial  domestic  pur¬ 
pose.  Persons  taking  timber  for  specific 
purposes  will  be  required  to  take  only 
such  matured  trees  as  will  work  up  to 
such  purpose  without  unreasonable 
waste.  Stumps  will  be  cut  so  as  to  cause 
the  least  possible  waste  and  all  trees  will 
be  utilized  to  as  low  a  diameter  in  the 
tops  as  possible.  All  brush,  tops,  logs, 
and  other  forest  debris  made  in  felling 
and  removing  timber  under  §§  284.23  to 
284.34  shall  be  disposed  of  as  best  adapt¬ 
ed  to  the  protection  of  the  remaining 
growth  and  in  such  manner  as  shall  be 
prescribed  by  the  authorized  officer,  and 
failure  on  the  part  of  the  applicant,  or 
an  agent  cutting  for  an  applicant,  to 
comply  with  this  requirement  will  ren¬ 
der  him  liable  for  all  expenses  incurred 
by  the  authorized  officer  in  putting  this 
regulation  into  effect. 

§  284.26  Area  of  land  to  be  cut  over. 
The  permits  shall  limit  the  area  of  cut¬ 
ting  to  embrace  only  so  much  land  as  is 
necessary  to  produce  the  quantity  of 
timber  applied  for. 

§284.27  Use  which  may  be  made  of 
timber.  Timber  may  be  cut  under  ap¬ 
proved  permit  when  actually  needed  for 
firewood,  fencing,  building,  or  other  ag¬ 
ricultural,  mining,  manufacturing,  and 
domestic  purposes. 

§  284.28  Exportation  of  timber.  Tim¬ 
ber  may  not  be  exported  from  the  State 
in  which  it  is  cut  except:  (a)  Timber 
from  a  specified  area  in  Wyoming  may 
be  exported  into  Idaho  (act  of  July  1, 
1898,  30  Stat.  618;  16  U.  S.  C.  607,  611) ; 
(b)  Timber  from  a  specified  area  in 
Montana  may  be  exported  into  Wyoming 
(act  of  March  3,  1901,  31  Stat.  1439;  16 
U.  S.  C.  607,  613);  (c>  Under  the  act  of 
March  3,  1919  (40  Stat.  1321;  16  U.  S.  C. 


608),  citizens  of  Malheur  County,  Ore¬ 
gon,  may  cut  timber  in  Idaho  and  remove 
such  timber  to  Malheur  County,  Oregon; 
(d)  Under  the  act  of  March  3,  1919  (40 
Stat.  1322;  16  U.  S.  C.  609),  citizens  of 
Modoc  County,  California,  may  cut  tim¬ 
ber  in  Nevada  and  remove  such  timber  to 
Modoc  County,  California;  (e)  Timber 
from  a  specified  area  in  Arizona  may  be 
exported  into  Utah  (act  of  February  27, 
1922,  42  Stat.  398;  16  U.  S.  C.  610) ;  (f) 
Citizens  of  Bear  Lake  County,  Idaho, 
may  cut  timber  from  public  lands  in 
Lincoln  County,  Wyoming,  and  remove 
such  timber  to  Bear  Lake  County,  Idaho, 
but  no  live  standing  timber  may  be  taken 
without  compensation  (act  of  August  21, 
1935,  49  Stat.  665;  16  U.  S.  C.  611a). 

§  284.29  Duration  of  permit.  All 
rights  and  privileges  under  a  permit 
shall  terminate  at  the  expiration  of  the 
period  of  1  year  from  the  date  of  ap¬ 
proval  of  the  permit. 

§  284.30  Information  to  be  furnished 
by  applicant,  (a)  Applications  should 
be  filed  in  duplicate  and  should  set  forth 
the  names  and  post-office  addresses  of 
the  applicants,  and  any  agent  or  agents 
who  may  be  employed  to  procure  the 
timber.  Where  a  corporation  is  the 
applicant,  the  State  in  which  it  was  in¬ 
corporated  should  also  be  shown. 

(b)  Blank  forms  for  making  applica¬ 
tion  may  be  procured  from  the  State 
Supervisor  for  the  State  in  which  the 
timber  to  be  removed  is  located. 

(c)  Applications  should  show  the 
amount  of  timber  required  by  each  ap¬ 
plicant;  the  use  to  be  made  thereof;  a 
description  of  the  land  from  which  the 
timber  is  to  be  cut,  by  subdivision,  sec¬ 
tion,  township,  and  range,  if  surveyed,  or 
by  natural  objects  sufficient  to  identify 
the  same  if  unsurveyed;  and  the  date 
it  is  desired  to  begin  cutting. 

§  284.31  Cutting  of  timber  by  agents. 
Where  one  or  more  persons  desire  tim¬ 
ber,  and  are  not  in  a  position  to  procure 
the  same  for  themselves,  an  agent  or 
agents  may  be  appointed  for  that  pur¬ 
pose.  Such  agent  shall  not  be  paid  more 
than  a  fair  recompense  for  the  time, 
labor,  and  money  expended  in  procuring 
the  timber  and  manufacturing  the  same 
into  lumber,  and  no  charge  shall  be  made 
for  the  timber  itself.  The  said  compen¬ 
sation  must  be  set  forth  in  a  written  con¬ 
tract  to  be  entered  into  by  the  parties, 
and  a  copy  thereof  must  be  filed  with  the 
application. 

§  284.32  Cutting  of  timber  by  agent 
who  is  a  sawmill  operator.  If  the 
amount  of  timber  applied  for  exceeds  $50 
in  stumpage  value,  for  any  continuous 
period  of  12  months,  and  the  timber  is  to 
be  procured  by  an  agent  who  is  a  sawmill 
operator,  a  bond  equal  to  three  times  the 
amount  of  the  stumpage  value  of  the 
timber  applied  for  will  be  required,  con¬ 
ditioned  upon  the  faithful  performance 
of  the  requirements. 

§  284.33  Liability  of  applicant.  Where 
permits  are  secured  by  fraud,  or  where 
timber  is  not  taken  or  used  in  accord¬ 
ance  with  the  terms  of  the  law  or 
§§  284.23  to  284.34,  the  Government  may 
enforce  the  same  civil  and  criminal  lia¬ 
bilities  as  in  other  cases  of  timber  tres¬ 


pass  upon  public  lands.  For  criminal 
liability,  see  18  U.  S.  C.  1852. 

USE  BY  SETTLERS  AND  HOMESTEADERS  OF 
TIMBER  ON  THEIR  PENDING  CLAIMS 

Authority:  §§  284.36  to  284.39  issued  un¬ 
der  R.  S.  2478;  43  U.  S.  C.  1201. 

§  284.36  Timber  cutting  on  unpcr- 
fected  claims.  Homestead  claimants 
who  have  made  bona  fide  settlements 
upon  public  land,  surveyed  or  unsur¬ 
veyed,  and  who  are  living  upon,  cul¬ 
tivating,  and  improving  the  same  in 
accordance  with  law  and  the  rules  and 
regulations  of  the  Department  of  the 
Interior,  with  the  intention  of  acquiring 
title  thereto,  are  permitted  to  cut  and 
remove,  or  cause  to  be  cut  and  removed, 
from  the  portion  thereof  being  cleared 
for  cultivation,  so  much  timber  as  is 
actually  necessary  for  that  purpose,  or 
for  buildings,  fences,  and  other  im¬ 
provements  on  the  land  entered.  (See 
18  U.  S.  C.  1852.) 

§  284.37  Clearing  for  cultivation.  In 
clearing  for  cultivation,  should  there  be 
a  surplus  of  timber  over  what  is  needed 
for  the  purposes  above  specified,  the 
claimant  may  sell  or  dispose  of  such  sur¬ 
plus;  but  it  is  not  allowable  to  denude 
the  land  of  its  timber  for  the  purpose 
of  sale  or  speculation  before  the  title  has 
been  conveyed  to  him  by  patent. 

§  284.38  Abandonment  of  claim.  The 
abandonment  of  a  claim  after  the  tim¬ 
ber  has  been  removed  is  presumptive 
evidence  that  the  claim  was  made  for 
the  primary  purpose  of  obtaining  the 
timber. 

§  284.39  Exchange  of  timber  for  lum - 
ber.  A  bona  fide  claimant  is  also  per¬ 
mitted  to  exchange  timber  for  lumber 
for  improvements  upon  his  claim,  pro¬ 
vided  he  exchanges  timber  for  lumber 
of  equal  value,  and  only  so  much  as  is 
actually  necessary  for  the  required  im¬ 
provements,  exclusive  of  the  cost  of  cut¬ 
ting,  sawing  and  hauling  such  timber  or 
lumber  to  and  from  the  mill.  In  other 
words,  he  has  a  right  to  cut  as  many 
trees  as  may  be  necessary  to  make  or 
complete  his  improvements,  whether  30, 
40,  or  more,  but  any  cutting  in  excess  of 
the  number  of  trees  required  for  the  im¬ 
provements  would  be  unlawful. 

USE  OF  TIMBER  ON  LANDS  COVERED  BY  GRAZ¬ 
ING  LEASES,  BY  LESSEES,  AND  OTHERS 

§  284.41  Procedure,  (a)  Before  tak¬ 
ing  timber  under  a  lease  issued  under 
section  15  of  the  Taylor  Grazing  Act, 
as  amended  by  the  act  of  June  26.  1936 
(49  Stat.  1978;  43  U.  S.  315m),  the  lessee 
should  file  application  for  and  procure  a 
permit  in  accordance  with  the  regula¬ 
tions  issued  under  the  acts  of  June  3, 
1878  (20  Stat.  88;  16  U.  S.  C.  604-606  >, 
and  March  3,  1891  (26  Stat.  1093;  16 
U.  S.  C.  607 ) ,  §  §  284.23  to  284.35. 

(b)  Where  application  is  made  by  a 
person  other  than  the  lessee  to  take  tim¬ 
ber  from  lands  embraced  in  a  grazing 
lease  issued  under  section  15  of  the  said 
act,  investigation  should  be  made  to  as¬ 
certain  the  facts  in  the  case  and  whether 
or  not  the  cutting  of  the  timber  applied 
for  would  adversely  affect  the  lands  for 
grazing  purposes.  If  no  objection  ap¬ 
pears,  the  permit  may  issue  but  should 
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contain  a  provision  that  the  timber  cut¬ 
ting  thereunder  must  be  done  in  such 
manner  as  will  not  interfere  with  the 
rights  of  the  lessee. 

(c)  All  applications  for  timber  should 
be  filed  with  the  State  Supervisor  for  the 
State  in  which  the  timber  to  be  cut  is 
located  and  should  comply  with  the  reg¬ 
ulations  contained  in  §§  284.23  to  284.35. 

(Sec.  1,  20  Stat.  88,  as  amended,  26  Stat.  1093, 
as  amended;  16  U.  S.  C.  604,  607) 

FREE  USE  OF  TIMBER  UPON  OIL  AND 
GAS  LEASES 

Authority:  §§  284.42  to  284.52  Issued  under 
sec.  32,  41  Stat.  450;  30  U.  S.  C.  189. 

§  284.42  Statutory  authority.  Au¬ 
thority  for  the  issuance  of  regulations 
governing  the  free  use  of  timber  for  fuel 
in  drilling  operations  by  oil  and  gas  les¬ 
sees  is  contained  in  section  32  of  the  act 
of  February  25,  1920  (41  Stat.  450;  30 
U.  S.  C.  189). 

§  284.43  Application.  Any  oil  and  gas 
lessee,  or  assignee,  desiring  timber  to  be 
used  for  fuel  in  drilling  operations  on  a 
lease  not  within  a  national  forest,  shall 
file  application  therefor,  on  the  pre¬ 
scribed  form  with  the  officer  who  issued 
the  lease. 

§  284.44  Notice  of  rejection  of  appli¬ 
cation;  right  of  appeal.  The  applicant 
shall  be  notified  by  registered  mail  in  all 
cases  where  the  permit  applied  for  is  not 
granted  and  he  shall  be  allowed  30  days 
from  service  of  notice  within  which  to 
appeal  from  such  decision  to  the  Director 
of  the  Bureau  of  Land  Management. 

§  284.45  Notice  by  applicant  to  settler 
or  entryman.  Where  the  land  involved 
in  the  oil  and  gas  lease  is  occupied  by 
a  settler  or  is  embraced  in  an  unper¬ 
fected  homestead  entry,  the  applicant 
must  serve  notice  by  registered  mail,  on 
the  settler,  or  entryman,  showing  the 
amount  and  kind  of  timber  he  has  ap¬ 
plied  for. 

(a)  Evidence  of  service  of  such  no¬ 
tice  must  be  furnished. 

<b>  The  settler  or  entryman  shall  be 
allowed  30  days  from  service  of  notice 
within  which  to  show  cause  why  the 
permit  should  not  be  granted. 

<c)  Permits  in  such  cases  will  be  issued 
only  w  here  there  is  an  abundance  of  tim¬ 
ber  on  the  land,  and  the  removal  thereof 
will  not  materially  affect  the  use  of  the 
land  by  the  agricultural  claimant. 

5  284.46  Notice  of  action  on  applica¬ 
tion.  The  applicant  shall  be  notified  by 
registered  mail  in  all  cases  where  the 
Permit  applied  for  is  not  granted  and  the 
settler  or  homestead  entryman  shall  be 
notified  in  a  like  manner  before  the  issu¬ 
ance  of  the  permit  in  all  cases  where 
Protests  are  filed  against  the  issuance  of 
such  permit. 

5  284.47  Land  not  subject  to  permit. 
No  permit  will  be  issued  where  title  to 
the  surface  has  passed  from  the  United 
States. 

§  284.48  Land  subject  to  permit.  A 
Permit  granted  under  §§  284.42  to  284.53 
shall  not  embrace  any  land  not  included 
m  the  oil  and  gas  lease,  issued  or  assigned 
t°  the  applicant. 


§  284.49  Termination  of  right  to  cut 
timber.  All  rights  and  privileges  under 
a  permit  issued  under  these  instructions, 
shall  terminate  upon  the  expiration  or 
cancellation  of  the  oil  and  gas  lease,  or 
upon  the  discovery  of  oil  in  sufficient 
quantity  for  use  as  fuel  in  drilling  opera¬ 
tions. 

§  284.50  Cutting  and  use  of  timber. 
Timber  cut  under  a  permit  issued  under 
§§  284.42  to  284.52  may  be  used  for  fuel 
in  drilling  operations  conducted  on  the 
land  embraced  in  the  oil  and  gas  lease, 
and  all  brush,  tops,  lops,  and  other  debris 
made  in  felling  and  removing  the  timber 
shall  be  disposed  of  as  best  adapted  to 
the  protection  of  the  remaining  growth, 
and  in  such  manner  as  shall  be  prescribed 
by  the  authorized  officer  and  failure  on 
the  part  of  the  permittee  to  comply  with 
this  requirement  will  render  him  liable 
for  all  expenses  incurred  in  putting  this 
regulation  into  effect. 

§  284.51  Civil  and  criminal  liability  of 
permittee.  Where  permits  are  secured 
by  fraud  or  timber  is  not  used  in  accord¬ 
ance  with  §§  284.42  to  284.52,  the  Gov¬ 
ernment  will  enforce  the  same  civil  and 
criminal  liabilities  as  in  other  cases  of 
timber  trespass  upon  public  lands. 

§  284.52  Unauthorized  cutting.  The 
cutting  of  timber  for  sale  and  specula¬ 
tion,  or  for  use  by  others  than  the  per¬ 
mittee,  is  strictly  prohibited. 


Part  285 — Timber  and  Stone  Entries 
Sec. 

285.1  Statutory  authority. 

285.2  Definitions. 

285.3  Appraisal  of  land;  minimum  price. 

285.4  Where  entries  may  be  made. 

285.5  Who  may  make  entry. 

285.6  Conditions  under  which  married 

Woman  may  make  entry. 

285.7  Method  of  obtaining  title. 

285.8  Examination  of  land  necessary. 

285.9  Application;  filing  fee;  classification 

of  land. 

285.10  Applications  by  associations  or  cor¬ 

porations. 

285.11  Notation  of  appraisement;  appraise¬ 

ment  effective  for  1  year. 

285.12  Notice  of  appraisement;  payment  or 

protest. 

285.13  Objection  to  appraisement;  applica¬ 

tion  for  reappraisement. 

285.14  Cost  of  reappraisement. 

285.15  Publication  and  posting  of  proof  no¬ 

tice. 

285.16  Time,  place,  and  method  of  making 

final  proof. 

285.17  On  death  of  applicant,  heirs  may 

make  proof;  patent  to  heirs. 

285.18  Protests  and  contests. 

285.19  Penalty  for  false  statements. 

285.20  Allowable  application  exhausts  right. 

285.21  Segregative  effect  of  application. 

285.22  Entry  of  lands  upon  final  disallow¬ 

ance  of  application. 

285.23  Entry  of  lands  applied  for  but  not 

appraised. 

285.24  Where  lands  have  not  been  reap¬ 

praised. 

285.25  Right  acquired  through  securing  re- 

appraisement. 

285.26  The  State  supervisor  may  direct 

reappraisement. 

Authority:  §§  285.1  to  285.26  issued  under 
sec.  3.  20  Stat.  90;  43  U.  S.  C.  313. 

Cross  References:  For  general  orders  of 
withdrawal,  see  §§  297.11,  297.12  of  this  chap¬ 
ter.  For  land  classifications,  see  Part  296  of 
this  chapter.  For  publication  of  proof  notices 
In  timber  and  stone  land  purchases,  see 


§  106.8  of  this  chapter.  For  Glacier  National 
Park  timber  disposal  regulations  of  the  Na¬ 
tional  Park  Service,  Department  of  the  Inte¬ 
rior,  see  Parks,  Forests  and  Memorials,  36  CFR 
Part  22.  For  regulations  of  the  Forest  Service, 
Department  of  Agriculture,  relating  to  tim¬ 
ber,  see  Parks,  Forests,  and  Memorials,  36 
CFR  Part  221.  For  regulations  of  the  Bureau 
of  Indian  Affairs  relating  to  sale  of  timber 
products,  see  Indians,  25  CFR  Part  62. 

§  285.1  Statutory  authority,  (a)  All 
unreserved,  unappropriated,  nonmin¬ 
eral,  surveyed  public  lands  within  the 
public-land  States,  which  are  valuable 
chiefly  for  the  timber  or  stone  thereon 
and  unfit  for  cultivation  at  the  date  of 
sale,  may  be  sold  under  the  act  of  June 
3,  1878  (20  Stat.  89;  43  U.  S.  C.  311-313), 
as  amended  by  the  acts  of  August  4, 
1892  (27  Stat.  348)  and  May  18,  1898  (30 
Stat.  418;  43  U.  S.  C.  311),  at  their 
appraised  value,  but  in  no  case  at  less 
than  $2.50  per  acre,  in  contiguous  legal 
subdivisions  upon  which  there  is  no 
existing  mining  claim  or  the  improve¬ 
ments  of  any  bona  fide  settler  claiming 
under  the  public  land  laws.  The  act 
specifically  prohibits  the  making  of 
entries  thereunder  for  land  containing 
valuable  deposits  of  gold,  silver,  cinna¬ 
bar,  copper,  or  coal,  but  entries  there¬ 
under  may  be  allowed  under  the  act  of 
July  17,  1914  (38  Stat.  509;  30  U.  S.  C. 
121-123),  for  land  withdrawn  or  classi¬ 
fied  as  valuable  for  phosphate,  nitrate, 
potash,  oil,  gas,  or  asphaltic  minerals,  or 
which  are  valuable  for  those  deposits, 
provided  the  applicant  files  his  consent, 
witnessed  by  two  persons  or  acknowl¬ 
edged  before  an  officer  having  an  official 
seal,  to  have  the  entry  stand  subject  to 
the  provisions  and  limitations  of  said 
act. 

(b)  Applications  for  timber  and  stone 
entries  are  considered  to  be  “nonmineral 
applications”.  They  are,  therefore,  sub¬ 
ject  to  the  provisions  of  §§  102.30  to 
102.34,  inclusive,  of  this  chapter,  which 
deal  generally  with  the  filing  of  non¬ 
mineral  applications  for  lands  embraced 
in  mineral  leases  or  permits  or  applica¬ 
tions  therefor. 

§  285.2  Definitions.  The  terms  used 
in  §  285.1  may  be  defined  substantially 
as  follows  for  the  purpose  of  construing 
and  applying  this  law: 

(a)  Unreserved  and  unappropriated 
lands.  Lands  which  are  not  included 
within  any  military,  Indian,  or  other 
reservation,  or  in  a  national  forest,  or  in 
a  withdrawal  by  the  Government  for 
reclamation  or  other  purposes,  or  which 
are  not  covered  or  embraced  in  any  entry, 
location,  selection,  or  filing  which  with¬ 
draws  them  from  the  public  domain. 

(b)  Unoccupied  lands.  Lands  be¬ 
longing  to  the  United  States  upon  which 
there  are  no  improvements  belonging  to 
any  person  who  has  initiated  and  is  prop¬ 
erly  maintaining  a  valid  mining  or  other 
claim  to  such  lands  under  the  public  land 
laws.  Abandoned  and  unused  mines, 
shafts,  tunnels,  or  buildings  occupied  by 
mere  trespassers  not  seeking  title  under 
any  law  of  the  United  States  do  not 
prevent  timber  and  stone  entries  if  the 
land  is  otherwise  capable  of  being  so 
entered. 

(c)  Nonmineral  lands.  Such  lands  as 
are  not  known  to  contain  any  substanoe 
recognized  and  classed  by  standard  au- 
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thorities  as  mineral,  in  such  quantities 
and  of  such  qualities  as  would,  with 
reasonable  prospects  of  success  in  de¬ 
veloping  a  paying  mine  thereon,  induce 
a  person  of  ordinary  prudence  to  expend 
the  time  and  money  necessary  to  such 
development. 

<d>  Timber.  Trees  of  such  kind  and 
quantity,  regardless  of  size,  as  may  be 
used  in  constructing  buildings,  irriga¬ 
tion  works,  railroads,  telegraph  and  tele¬ 
phone  lines,  tramways,  canals,  or  fences, 
or  in  timbering  shafts  and  tunnels  or  in 
manufacturing,  but  does  not  include 
trees  suitable  for  fuel  only. 

(e)  Lands  valuable  chiefly  lor  tim¬ 
ber,  but  unfit  for  cultivation.  Lands 
which  are  more  valuable  for  timber  than 
they  are  for  cultivation  in  the  condition 
in  which  they  exist  at  the  date  of  the 
application  to  purchase,  and  therefore 
include  lands  which  could  be  made  more 
valuable  for  cultivation  by  cutting  and 
clearing  them  of  timber.  The  relative 
values  for  timber  or  cultivation  must  be 
determined  from  conditions  of  the  land 
existing  at  the  date  of  the  application  to 
purchase. 

§  285.3  Appraisal  of  land;  minimum 
price.  Any  land  subject  to  sale  under 
the  act  of  June  3, 1878,  as  amended,  may, 
under  the  direction  of  an  authorized 
officer  of  the  Bureau  of  Land  Manage¬ 
ment  upon  application  or  otherwise,  be 
appraised  by  smallest  legal  subdivisions, 
at  their  reasonable  value,  but  at  not  less 
than  $2.50  per  acre.  No  sales  shall  be 
made  under  said  act  except  as  provided 
in  this  part. 

§  285.4  Where  entries  may  be  made. 
Lands  may  be  entered  under  the  Timber 
and  Stone  Act  of  June  3, 1878,  as  amend¬ 
ed,  except  as  denied  by  special  laws,  in 
all  of  the  public-land  States;  but  such 
entries  may  not  be  made  in  Alaska. 

§  285.5  Who  may  make  entry.  One 
timber  and  stone  entry  may  be  made  for 
not  more  than  160  acres  (a)  by  any  per¬ 
son  who  is  a  citizen  of  the  United  States, 
or  who  has  declared  his  intention  to  be¬ 
come  such  a  citizen,  if  he  is  not  under  21 
years  of  age,  and  has  not  already  ex¬ 
hausted  his  right  by  reason  of  a  former 
application  for  an  entry  of  tha^t  kind,  or 
has  not  already  acquired  title  to  or  is  not 
claiming  under  the  homestead  or  desert 
land  laws  through  settlement  or  entry 
made  since  August  30,  1890,  any  other 
lands  which,  with  the  land  he  applies  for, 
w  ould  aggregate  more  than  320  acres ;  or 

(b)  by  an  association  of  such  persons;  or 

(c)  by  a  corporation,  each  of  whose 
stockholders  is  so  qualified. 

§  285.6  Conditions  under  which  mar¬ 
ried  woman  may  make  entry.  A  married 
woman  may  make  entry  if  the  laws  of  the 
State  in  which  she  applies  permit  mar¬ 
ried  women  to  purchase  and  hold  for 
themselves  real  estate,  but  she  must 
make  the  entry  for  her  own  benefit  and 
not  in  the  interest  of  her  husband  or  any 
other  person. 

§  285.7  Method  of  obtaining  title. 
Any  qualified  person  may  obtain  title  un¬ 
der  the  timber  and  stone  law  by  perform¬ 
ing  the  following  acts:  (a)  Personally 
examining  the  land  desired;  (b)  pre- 
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senting  an  application 1  accompanied  by 
a  filing  fee  of  $10;  (c)  depositing  with 
the  manager  the  appraised  price  of  the 
land;  (d)  publishing  notice  of  his  appli¬ 
cation  and  proof;  (e)  making  satisfac¬ 
tory  final  proof. 

§  285.8  Examination  of  land  neces¬ 
sary.  Examination  of  the  land  must  be 
made  by  the  applicant  in  person  not  more 
than  30  days  before  the  date  of  his  ap¬ 
plication,  in  order  that  he  may  knowingly 
state  the  facts  as  to  its  character  and 
condition. 

§  285.9  Application ;  filing  fee :  clas¬ 
sification  of  land,  (a)  The  application 
must  contain  the  applicant’s  estinyte 
of  the  timber  based  on  examination,  and 
his  valuation  of  the  land  and  the  timber 
thereon,  by  separate  items.  It  must  be 
executed  in  duplicate,  after  having  been 
read  to  or  by  the  applicant  and  must  be 
signed  by  him.  An  application  is  not 
acceptable  if  executed  more  than  10  days 
before  its  deposit  in  the  mails  for  filing 
in  the  land  office.  Each  applicant  must, 
at  the  time  he  presents  his  application, 
deposit  with  the  manager  a  filing  fee  of 
$10.  In  a  State  in  which  there  is  no  land 
office,  applications  shall  be  filed  with 
the  Bureau  of  Land  Management,  Wash¬ 
ington  25,  D.  C.,  except  that  applications 
for  lands  in  North  or  South  Dakota  shall 
be  filed  in  the  land  office  at  Billings, 
Montana;  applications  for  lands  in  Ne¬ 
braska  or  Kansas,  shall  be  filed  in  the 
land  office  at  Cheyenne,  Wyoming;  and 
for  lands  in  Oklahoma,  in  the  land  office 
at  Santa  Fe,  New  Mexico.  The  applica¬ 
tions  must  be  filed  within  the  time  men¬ 
tioned. 

The  application  wdll  be  considered  as 
a  petition  for  the  classification  of  the 
land,  as  provided  in  Part  296  of  this 
chapter. 

§  285.10  Applications  by  associations 
or  corporations.  Applications  by  associa¬ 
tions  or  corporations  must,  in  addition 
to  the  facts  recited  in  the  foregoing  state¬ 
ment,  show  that  each  person  forming 
the  association  or  holding  stock  in  the 
corporation  is  qualified  to  make  entry  in 
his  own  right  and  that  he  is  not  a  member 
of  any  other  association  or  a  stockholder 
in  any  other  corporation  which  has  filed 
an  application  for  other  lands  under  the 
timber  and  stone  laws. 

§  285.11  Notation  of  appraisement ; 
appraisement  effective  for  1  year.  If 
the  land,  or  part  thereof,  is  classified  and 
opened  for  entry  as  requested,  the  man¬ 
ager  will  note  the  price  on  his  records, 
as  of  the  date  when  the  land  becomes 
subject  to  entry,  and  for  1  year  there¬ 
after  the  land  may  be  sold  at  such  price. 
After  the  lapse  of  1  year,  an  applica¬ 
tion  under  the  act  of  June  3,  1878,  as 
amended,  will  be  referred  by  the  manager 
to  the  State  Supervisor  for  consid¬ 
eration  as  to  whether  the  conditions  then 
existing  demand  a  new  appraisal. 

§  285.12  Notice  of  appraisement;  pay¬ 
ment  or  protest.  Upon  receiving  notice 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat¬ 
ter  within  its  Jurisdiction. 


of  the  classification  and  opening  of  the 
land,  or  part  thereof,  the  manager  will 
inform  the  applicant  that  he  must,  with¬ 
in  30  days  from  service  of  notice,  deposit 
with  the  manager,  in  lawful  money,  in 
post-office  money  orders  or  certified 
checks  drawrn  in  favor  of  the  Bureau  of 
Land  Management  which  can  be  cashed 
without  cost  to  the  Government,  or  in 
other  acceptable  form  of  remittance,  the 
appraised  price  of  the  land  and  timber 
thereon,  or  within  such  time  file  his  pro¬ 
test  against  the  appraisement,  deposit¬ 
ing  with  the  manager  a  sum  sufficient  to 
defray  the  expenses  of  a  reappraisement 
(which  sum,  not  less  than  $100,  must  be 
fixed  by  the  manager  and  specified  in  the 
notice  to  the  applicant),  together  with 
his  application  for  reappraisement  at  his 
own  expense. 

§  285.13  Objection  to  appraisement; 
application  for  reappraisement.  Any 
applicant  filing  his  protest  against  an 
appraisement,  and  his  application  for 
reappraisement,  must  support  it  by  a 
showing,  corroborated  by  two  competent, 
credible  and  disinterested  persons,  in 
which  he  must  set  forth  specifically  his 
objections  to  the  appraisement.  He 
must  indicate  his  consent  that  the 
United  States  shall  be  reimbursed,  for 
the  cost  of  the  reappraisement  from  the 
amount  deposited  by  him  for  the  reap¬ 
praisement. 

§  285.14  Cost  of  reappraisement.  The 
United  States  will  be  reimbursed  for  the 
cost  of  the  reappraisement  from  the 
deposit  made  by  the  applicant.  The 
amount,  if  any,  remaining  on  deposit 
after  paying  the  expenses  of  said  reap¬ 
praisement  will  be  returned  to  the 
applicant. 

§  285.15  Publication  and  posting  of 
proof  notice.  After  the  appraisement  or 
reappraisement  and  deposit  of  purchase 
money  and  fee  have  been  made,  the  man¬ 
ager  will  fix  a  time  and  place  for  the  of¬ 
fering  of  final  proof  and  name  the  officer 
before  whom  it  shall  be  offered  and  post 
a  notice  thereof  in  the  land  office  and 
deliver  a  copy  of  the  notice  to  the  appli¬ 
cant,  to  be  by  him  and  at  his  expense 
published  in  the  newspaper  of  accredited 
standing  and  general  circulation  pub¬ 
lished  nearest  the  land  applied  for. 
This  notice  must  be  continuously  pub¬ 
lished  in  the  paper  for  60  days  prior  to 
the  date  named  therein  as  the  day  upon 
which  final  proof  must  be  offered. 

Cross  Reference:  For  publication  of  proof 
notices,  see  S§  106.6  and  106. 14  ol  this  chap¬ 
ter. 

§  285.16  Time,  place,  and  method  of 
making  final  proof.  Final  proof  should 
be  made  at  the  time  and  place  mentioned 
in  the  notice,  and,  as  a  part  thereof,  evi¬ 
dence  of  publication,  as  required  by 
§  285.15,  should  also  be  filed.  If  final 
proof  is  not  made  on  that  day  or  within 
10  days  thereafter,  the  applicant  may 
lose  his  right  to  complete  entry  of  the 
land.  Upon  satisfactory  showing,  how¬ 
ever,  explaining  the  cause  of  his  failure 
to  make  the  proof  as  above  required, 
and  in  the  absence  of  adverse  claim  the 
manager  may  authorize  him  to  readver¬ 
tise  and  complete  entry  under  his  pre¬ 
vious  application. 
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5  285.17  On  death  of  applicant,  heirs 
may  make  proof  ;  patent  to  heirs.  If  an 
applicant  dies  after  the  filing  of  an  al¬ 
lowable  application  under  the  timber 
and  stone  laws,  his  heirs  will  be  per¬ 
mitted  to  make  proof  and  payment,  but 
patent  will  issue  to  the  heirs  of  the 
applicant. 

§  285.18  Protests  and  contests.  Pro¬ 
tests  may  be  filed  at  any  time  before  an 
entry  is  allowed,  and  contest  may  be  filed 
at  any  time  before  patent  issues,  by  any 
person  who  will  furnish  the  manager 
with  a  corroborated  affidavit  alleging 
facts  sufficient  to  cause  the  cancellation 
of  the  entry,  and  will  pay  the  cost  of 
contest. 

Cross  Reference:  For  rules  of  practice 
governing  contests  and  protests,  see  Part  221 
of  this  chapter.  , 

§  285.19  Penalty  for  false  statements .* 
If  an  applicant  makes  a  false  statement 
in  his  application  he  will  be  liable  to  in¬ 
dictment  and  punishment  as  provided 
by  law;  and  if  he  be  guilty  of  fraud  or 
attempted  fraud  in  connection  with  his 
efforts  to  obtain  title,  his  application  and 
entry  will  be  disallowed  and  all  moneys 
paid  by  him  will  be  forfeited  to  the  Gov¬ 
ernment,  and  his  rights  under  the  Tim¬ 
ber  and  Stone  Acts  will  be  exhausted. 

§  285.20  Allowable  application  ex¬ 
hausts  right.  The  filing  of  an  applica¬ 
tion  under  the  timber  and  stone  laws, 
for  land  subject  thereto,  and  to  the  com¬ 
pletion  of  which  the  Government  inter¬ 
poses  no  obstacle,  exhausts  the  right  of 
the  applicant  under  the  act  of  June  3, 
1878,  as  amended. 

5  285.21  Segregative  effect  of  appli¬ 
cation.  After  an  application  has  been 
presented  under  the  timber  and  stone 
laws,  no  other  person  w  ill  be  permitted 
to  file  on  the  land  embraced  therein 
under  any  public-land  law  until  such 
application  shall  have  been  finally  dis¬ 
posed  of  adverse  to  the  applicant. 

§  285.22  Entry  of  lands  upon  final 
disallowance  of  application.  Lands  ap¬ 
praised  or  reappraised  under  the  timber 
j  and  stone  law's,  but  not  sold,  may,  upon 
the  final  disallowance  of  the  application, 
be  entered  by  any  qualified  person, 
under  the  provisions  of  the  said  laws,  at 
its  appraised,  or  reappraised  value,  if 
subject  thereto. 

§  285.23  Entry  of  lands  applied  for 
hut  not  appraised.  Lands  applied  for 
but  not  appraised  and  not  entered  under 
the  timber  and  stone  regulations  may, 
when  the  rights  of  the  applicant  are 
finally  terminated,  be  disposed  of  as 
though  such  application  had  not  been 
j  filed. 

§  285.24  Where  lands  have  not  been 
reappraised.  Any  lands  which  have  not 
been  reappraised  may  be  reappraised 
upon  the  request  of  an  applicant  there¬ 
for  under  the  timber  and  stone  regula¬ 
tions  who  complies  with  the  require¬ 
ments  of  §  285.13. 


!  18  U.  s.  C.  1001  makes  It  a  crime  for  any 
Person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any 
matter  within  its  jurisdiction. 
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§  285.25  Right  acquired  through  se¬ 
curing  reappraisement.  An  applicant 
securing  a  reappraisement  under  the 
timber  and  stone  regulations  shall  ac¬ 
quire  thereby  no  right  or  privilege  except 
that  of  purchasing  the  lands  at  their  re¬ 
appraised  value,  if  he  is  qualified,  and 
if  the  lands  are  subject  to  sale  under  his 
application;  and  he  must  otherwise  com¬ 
ply  with  the  regulations  in  this  part,  but 
shall  not,  in  any  event,  be  entitled  to  the 
return  of  any  money  deposited  by  him 
and  expended  in  such  reappraisement. 

§  285.26  The  State  Supervisor  may 
direct  reappraisement.  The  State  Su¬ 
pervisor  may  at  any  time  direct  the 
reappraisement  of  any  tract  or  tracts  of 
public  lands,  when,  in  his  opinion,  the 
conditions  w'arrant  such  action. 


SUBCHAPTER  X — TRESPASS 

Part  288 — General  Trespass 
Regulations  1 

MEASURE  OP  DAMAGES,  WHEN  PRESCRIBED  BY 
STATE  LAW 

Sec. 

288.1  Measure  of  damages  to  be  applied. 

MEASURE  OF  DAMAGES,  WHEN  NOT  PRESCRIBED 
BY  STATE  LAW 

288.2  Timber  trespass. 

288.3  Turpentine  trespass. 

288.4  Ores  trespass. 

288.5  Oil  trespass. 

288.6  Coal  trespass. 

BASIS  ON  WHICH  PAYMENT  MUST  BE  MADE  FOR 
COAL  MINED  PRIOR  TO  ISSUANCE  OF  PERMIT, 
LEASE,  OR  LICENSE 

288.7  Coal  mined  by  permittee,  lessee,  or 

licensee. 

288.8  Coal  mined  by  successful  bidder  at 

public  sale. 

PROCEDURE  IN  COAL  TRESPASS  CASES 

288.10  Coal  permit,  lease  or  license  not  to 

issue  until  trespass  account  set¬ 
tled. 

COAL  MINING  BY  SURFACE  OWNER 

288.11  Right  of  surface  owner  to  mine  coal 

for  domestic  use. 

SALE,  LEASE  OR  PERMIT  TO  TRESPASSER 

288.12  When  timber  or  material  may  be  sold, 

or  a  lease  or  permit  issued,  to  a 
trespasser. 

Authority:  §§  288.1  to  288.12  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

Cross  References  :  For  trespass  in  national 
forests,  see  Parks,  Forests,  and  Memorials, 
36  CFR  Part  261.  For  unlawful  enclosures 
or  occupancy,  see  Part  289  of  this  chapter. 

MEASURE  OF  DAMAGES,  WHEN  PRESCRIBED  BY 
STATE  LAW 

5  288.1  Measure  of  damages  to  be  ap¬ 
plied.  The  rule  of  damages  to  be  ap¬ 
plied  in  cases  of  timber,  coal,  oil,  and 
other  trespass  in  accordance  with  the 
decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Mason  et  al. 
v.  United  States  (260  U.  S.  545,  67  L.  ed. 


1  In  addition  to  liability  for  trespass  on  the 
public  lands,  as  indicated  in  this  part,  per¬ 
sons  responsible  for  such  trespass  may  be 
prosecuted  criminally  under  any  applicable 
Federal  law.  Penalties  are  prescribed  by  the 
following  statutes: 

Timber  trespass.  18  U.  S.  C.  1852,  1853. 

Turpentine  trespass.  18  U.  S.  C.  1854. 

Coal  trespass.  18  U.  S.  C.  1851. 


396),  will  be  the  measure  of  damages 
prescribed  by  the  laws  of  the  State  in 
which  the  trespass  is  committed. 

MEASURE  OF  DAMAGES,  WHEN  NOT  PRE¬ 
SCRIBED  BY  STATE  LAW 

§  288.2  Timber  trespass.  For  timber 
trespass  in  a  State  where  there  is  no 
State  law  governing  such  trespass,  the 
measure  of  damages  will  be  as  follow’s: 

(a>  Where  the  trespass  is  willful,  the 
full  value  of  the  property  at  the  time  and 
place  of  demand,  or  of  suit  brought,  with 
no  deduction  for  labor  and  expense. 

(b)  In  case  of  innocent  trespasses 
neither  the  trespassers  nor  their  trans¬ 
ferees  shall  be  required  to  pay  more  than 
the  stumpage  value,  or  the  value  of  the 
timber,  in  standing  trees  taken  by  them, 
as  damages  to  the  Government. 

(c)  In  case  of  a  purchase  without 
notice  of  wrong  from  a  willful  trespasser, 
the  value  at  the  time  of  purchase. 

§  288.3  Turpentine  trespass.  For 
turpentine  trespass  in  a  State  where 
there  is  no  State  law  governing  such 
trespass,  the  measure  of  damages  will 
be  as  follows  : 

(a)  Innocent  trespass:  Value  of  the 
gum  and  injury  done  to  the  trees. 
United  States  v.  Taylor  (35  Fed.  484). 

(b)  Willful  trespass:  Value  of  the 
product  manufactured  from  the  crude 
turpentine  by  the  settler,  or  any  person 
into  whose  possession  same  may  have 
passed,  without  credit  for  labor  bestowed 
on  the  turpentine  by  the  wrongdoer. 
Union  Naval  Stores  Co.  v.  United  States 
(240  U.  S.  284,  60  L.  ed.  644  >. 

§  288.4  Ores  trespass,  (a)  For  ores 
trespass  in  a  State  where  there  is  no 
State  law  governing  such  trespass,  the 
measure  of  damages  will  be  as  follows: 

( 1 )  Measure  of  damages  is  the  same  as 
in  the  case  of  coal.  Benson  Mining  and 
Smelting  Co.  v.  Alta  Mining  and  Smelt¬ 
ing  Co.  (145  U.  S.  428,  36  L.  ed.  762); 
Durant  Mining  Co.  v.  Percy  Consolidated 
Mining  Co.  (93  Fed.  166). 

5  288.5  Oil  trespass.  For  oil  trespass 
In  a  State  where  there  is  no  State  law 
governing  such  trespass,  the  measure  of 
damages  will  be  as  follows: 

(a)  Innocent  trespass:  Value  of  oil 
taken,  less  amount  of  expense  incurred 
in  taking  the  same. 

(b)  Willful  trespass:  Value  of  the  oil 
taken  without  credit  or  deduction  for  the 
expense  incurred  by  the  wrongdoers  in 
getting  it.  Mason  v.  United  States  (273 
Fed.  135). 

§  288.6  Coal  trespass.  For  coal  tres¬ 
pass  in  a  State  where  there  is  no  State 
law  governing  such  trespass,  the  measure 
of  damages  w'ill  be  as  follows: 

(a)  For  innocent  trespass,  payment 
must  be  made  for  the  value  of  the  coal 
in  place  before  severance.  United  States 
v.  Homestalce  Mining  Company  (117 
Fed.  481). 

(b)  For  willful  trespass,  payment  must 
be  made  for  the  full  value  of  the  coal  at 
the  time  of  conversion  without  deduc¬ 
tion  for  labor  bestowed  or  expense  in¬ 
curred  in  removing  and  marketing  the 
coal.  Liberty  Bell  Gold  Mining  Company 
v.  Smuggler-Union  Mining  Company 
(203  Fed.  795).  The  mining  of  coal  in 
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trespass  is  presumed  to  be  willful,  in  the 
absence  of  persuasive  evidence  of  the 
innocence  and  good  faith  of  the  tres¬ 
passer.  United  States  v.  Ute  Coal  and 
Coke  Company  (158  Fed.  20). 

BASIS  ON  WHICH  PAYMENT  MUST  BE  MADE 

FOR  COAL  MINED  PRIOR  TO  ISSUANCE  OF 

PERMIT,  LEASE,  OR  LICENSE 

§  288.7  Coal  mined  by  permittee,  les¬ 
see,  or  licensee.  All  coal  mined  either 
under  a  pending  application  for  permit, 
lease,  or  license,  or  without  such  pending 
application,  is  a  trespass  and  the  coal  so 
mined  must  be  settled  for  on  a  trespass 
basis.  However,  where  a  permittee  ap¬ 
plies,  prior  to  the  expiration  of  his  per¬ 
mit,  for  a  lease,  the  mining  of  coal  by 
hi?-i  from  the  date  of  the  filing  of  the 
lease  application  to  the  date  of  the  issu¬ 
ance  of  the  lease,  or,  if  the  lease  applica¬ 
tion  is  rejected,  to  the  date  of  notice  to 
him  of  the  final  rejection  of  his  applica¬ 
tion  does  not  constitute  a  trespass. 

5  238.8  Coal  mined  by  successful  bid¬ 
der  at  public  sale.  The  successful  bidder 
at  public  sale  for  a  coal  leasing  unit  does 
not  acquire  any  right  to  mine  coal  until 
he  has  complied  with  all  the  formalities 
required  by  the  regulations,  including 
the  furnishing  of  a  bond,  and  a  lease  has 
been  issued  to  him.  Coal  mined  by  such 
applicant  prior  to  the  date  of  the  issu¬ 
ance  of  a  lease  is  in  trespass  and  must 
be  paid  for  on  a  trespass  basis. 

PROCEDURE  IN  COAL  TRESPASS  CASES 

§  288.10  Coal  permit,  lease,  or  license 
not  to  issue  until  trespass  account  set¬ 
tled.  No  coal  permit,  lease,  or  license 
will  be  issued  to  anyone  known  to  have 
mined  coal  in  trespass  until  the  trespass 
account  is  settled. 

COAL  MINING  BY  SURFACE  OWNER 

?  288.11  Right  of  surface  owner  to 
mine  coal  for  domestic  use.  The  owner 
of  land  patented  with  a  reservation  of 
the  coal  deposits,  either  under  the  act 
of  March  3,  1909  (35  Stat.  844;  30  U.  S.  C. 
81),  or  under  the  act  of  June  22,  1910  (36 
Stat.  583;  30  U.  S.  C.  83-85),  has  the 
right  to  mine  coal  for  use  upon  the  land 
for  domestic  purposes  at  any  time  prior 
to  the  disposal  by  the  United  States  of 
the  coal  deposits. 

SALE,  LEASE  OR  PERMIT  TO  TRESPASSER 

1  288.12  When  timber  or  material 
may  be  sold,  or  a  lease  or  permit  issued, 
to  a  trespasser,  (a)  For  the  purpose  of 
this  section,  a  trespasser  is  a  person  who 
is  responsible  for  the  unlawful  use  of  or 
injury  to  property  of  the  United  States. 

(b)  No  sale  of  timber  or  material  will 
be  made,  and  no  permit  or  license  will 
be  issued,  to  a  trespasser  who  has  not 
satisfied  his  liability  to  the  United 
States,  except  where: 

(1)  The  Government  has  seized  the 
materials  cut,  harvested,  removed,  or 
mined  in  trespass  and  the  sale  is  made 
to  the  person  who  allegedly  committed 
the  trespass,  at  not  less  than  the  ap¬ 
praised  value  of  the  materials  at  the  time 
of  seizure,  and  without  relieving  the 
trespasser  of  liability  for  trespass  dam¬ 
ages  to  the  extent  that  such  damages 
exceed  the  amount  paid  for  the  mate¬ 
rials;  or 


(2)  The  alleged  trespasser  files  a  bond 
conditioned  upon  payment  of  the 
amount  of  damages  found  by  the  au¬ 
thorized  officer,  or  upon  appeal  by  the 
Secretary  of  the  Interior  or  his  delegatee, 
to  be  due  the  United  States;  or 

(3)  The  authorized  officer  finds  in 
writing  that  there  is  a  legitimate  dis¬ 
pute  as  to  the  fact  of  the  alleged  tres¬ 
passer’s  liability,  or  as  to  the  extent  of 
liability,  or  that  the  extent  of  the  dam¬ 
ages  has  not  yet  been  determined,  and 
the  trespasser  files  a  bond  guaranteeing 
payment  of  the  amount  found  by  a  court 
of  competent  jurisdiction  to  be  due  the 
United  States;  or 

(4)  The  authorized  officer  finds  in 
writing  that: 

(i)  There  is  no  other  qualified  bidder 
or  that  no  other  qualified  bidder  will 
meet  the  high  bid,  and- 

(ii)  The  sale  or  lease  to  the  alleged 
trespasser  is  necessary  to  protect  sub¬ 
stantially  the  interest  of  the  Govern¬ 
ment,  either  by  preventing  deterioration 
of  or  damage  to  the  resource  to  be  sold 
or  loss  or  damage  to  other  resources,  or 
by  accepting  a  highly  advantageous 
price,  and 

(iii)  The  timber  management  or  other 
resource  management  program  of  the 
Government  will  not  be  adversely  af¬ 
fected  by  the  sale. 


Part  289 — Unlawful  Enclosures  or 
Occupancy 

Sec. 

289.1  Enclosures  of  public  lands  In  speci¬ 

fied  cases  declared  unlawful. 

289.2  Duty  of  district  attorney. 

289.3  Responsibility  for  execution  of  law. 

289.4  Filing  of  charges  or  complaints. 

289.12  Settlement  and  free  passage  over 

public  lands  not  to  be  obstructed. 

Authority:  §5  289.1  to  289.12  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  289.1  Enclosures  of  public  lands  in 
specified  cases  declared  unlawful.1  Sec¬ 
tion  1  of  the  act  of  February  25,  1885  (23 
Stat.  321;  43  U.  S.  C.  1061) ,  declares  any 
enclosure  of  public  lands  made  or  main¬ 
tained  by  any  party,  association,  or  cor¬ 
poration  who  “had  no  claim  or  color  of 
title  made  or  acquired  in  good  faith,  or 


1  Section  4  of  the  Taylor  Grazing  Act  of 
June  28,  1934  (48  Stat.  1271;  43  U.  S.  C.  315c), 
provides : 

“Fences  •  •  •  and  other  improvements 
necessary  to  the  care  and  management  of  the 
permitted  livestock  may  be  constructed  on 
the  public  lands  within  such  grazing  districts 
under  permit  issued  by  the  authority  of  the 
Secretary,  or  under  such  cooperative  arrange¬ 
ment  as  the  Secretary  may  approve.” 

Section  10,  paragraph  (4)  of  the  Federal 
Range  Code,  §  161.10  of  this  chapter,  contain¬ 
ing  rules  for  the  administration  of  grazing 
disricts  prohibits  "Constructing  or  main¬ 
taining  any  kind  of  improvements,  struc¬ 
tures,  fences,  or  enclosures  on  the  Federal 
range,  Including  stock  driveways,  without 
authority  of  law  or  a  permit.” 

Section  2  of  the  Taylor  Grazing  Act  of  June 
28.  1934  (48  Stat.  1270;  43  U.  S.  C.  315a),  pro¬ 
vides  that  “any  willful  violation  of  the  pro¬ 
visions  of  this  act”  or  of  "rules  and  regula¬ 
tions  thereunder  after  actual  notice  thereof 
shall  be  punishable  by  a  fine  of  not  more 
than  $500.” 

Violations  of  any  of  the  provisions  of  the 
act  of  February  25,  1885,  constitute  a  mis¬ 
demeanor  (Sec.  4,  23  Stat.  322;  35  Stat.  40; 
43  U.  S.  C.  1064). 


an  asserted  right  thereto,  by  or  under 
claim,  made  in  good  faith  with  a  view  to 
entry  thereof  at  the  proper  land  office 
under  the  general  laws  of  the  United 
States  at  the  time  any  such  enclosure 
was  or  shall  be  made”  to  be  unlawful  and 
prohibits  the  maintenance  or  erection 
thereof. 

§  289.2  Duty  of  district  attorney. 
Section  2  of  the  act  of  February  25,  1885 
(23  Stat.  321;  43  U.  S.  C.  1062,  28  U.  S.  C. 
41,  Par.  21) ,  provides  that  it  shall  be  the 
duty  of  the  district  attorney  of  the 
United  States  for  the  proper  district  on 
affidavit  filed  with  him  by  any  citizen  of 
the  United  States  that  such  unlawful 
enclosure  is  being  made  or  maintained, 
showing  the  description  of  the  lands  en¬ 
closed  with  reasonable  certainty  so  that 
the  enclosure  may  be  identified,  to  insti¬ 
tute  a  civil  suit  in  the  proper  United 
States  district  or  circuit  court  or  terri¬ 
torial  district  court  in  the  name  of  the 
United  States  and  against  the  parties 
named  or  described  who  shall  be  in 
charge  of  or  controlling  the  enclosure 
complained  of. 

§  289.3  Responsibility  for  execution  of 
law.  The  execution  of  this  law  devolves 
primarily  upon  the  officers  of  the  De¬ 
partment  of  Justice,  but  as  it  is  the 
purpose  to  free  the  public  lands  from 
unlawful  enclosures  and  obstructions,  it 
is  deemed  incumbent  upon  the  officers  of 
the  Department  of  the  Interior  to  fur¬ 
nish  the  officers  of  the  Department  of 
Justice  with  the  evidence  necessary  to  a 
successful  prosecution  of  the  law. 

§  289.4  Filing  of  charges  or  com¬ 
plaints.  All  charges  or  complaints 
against  unlawful  enclosures  or  obstruc¬ 
tions  upon  the  public  lands  should  be 
filed  with  the  proper  State  Supervisor. 
Such  charges  or  complaints,  when  pos¬ 
sible,  should  give  the  name  and  address 
of  the  party  or  parties  making  or  main¬ 
taining  such  enclosure  or  obstruction 
and  should  describe  the  land  enclosed  in 
such  a  way  that  it  may  be  readily  iden¬ 
tified.  The  section,  township,  and  range 
numbers  should  be  given,  if  possible. 

§  289.12  Settlement  and  free  passage 
over  public  lands  not  to  be  obstructed. 
Section  3  of  the  act  of  February  25,  1885 
(23  Stat.  322;  43  U.  S.  C.  1063),  provides 
that  no  person  by  force,  threats,  intimi¬ 
dation,  or  by  any  fencing  or  enclosing  or 
any  other  unlawful  means  shall  prevent 
or  obstruct  or  shall  combine  or  confed¬ 
erate  with  others  to  prevent  or  obstruct 
any  person  from  peaceably  entering 
upon  or  establishing  a  settlement  or  resi¬ 
dence  upon  any  tract  of  public  land  sub¬ 
ject  to  settlement  or  entry  under  the 
public  land  laws  of  the  United  States  or 
shall  prevent  or  obstruct  free  passage  or 
transit  over  or  through  the  public  lands. 


SUBCHAPTER  Y — WATERS 
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Sec. 

292.2  Purpose  of  withdrawal. 

292.3  Showing  as  to  springs  or  water  holes 

required  in  connection  with  selec¬ 
tions,  filings,  or  entries. 

292.4  Application  of  order  of  withdrawal 

to  specified  cases. 

292.5  Lands  not  needed  or  used  by  the  pub¬ 

lic  for  watering  purposes. 

tANDS  CONTAINING  HOT  SPRINGS  OR  SPRINGS  THS 
WATERS  OF  WHICH  POSSESS  CURATIVE  PROP¬ 
ERTIES 

292.6  Withdrawal  of  land  from  settlement, 

location,  sale,  or  entry;  reservation 
for  lease. 

292.7  Purpose  of  withdrawal. 

292.8  Showing  as  to  hot  or  medicinal 

springs  required  with  applications 
to  enter  or  select;  permission  to 
use  lands. 

292.9  Application  of  order  of  withdrawal 

to  specified  cases. 

USE  OF  LANDS  WITHDRAWN  AS  PUBLIC  WATER 
RESERVES 

292.10  Statutory  authority;  governing  regu¬ 

lations. 

292.11  Stipulations  and  agreements  re¬ 

quired. 

292.12  Who  may  make  application;  form 

and  contents. 

292.13  Map  and  field  notes  required  when 

water  is  to  be  conducted  outside 
of  the  reserve. 

292.14  When  reservoir  declaratory  state¬ 

ment  may  be  required. 

292.15  Conditions  of  permit;  failure  to  com¬ 

ply  with  same;  assignment. 

292.16  Changes  in  system  or  new  structures 

may  be  authorized. 

LEASING  OF  PUBLIC  LANDS  NEAR  OR  ADJACENT  TO 
SPRINGS,  FOR  BATH  HOUSES,  HOTELS,  OR  OTHER 
IMPROVEMENTS 

292.17  Statutory  authority. 

292.18  Lands  which  may  be  leased. 

292.19  Form  and  contents  of  application. 

292.20  Authority  of  the  manager  to  regulate 

prices. 

292.21  Application  for  lease. 

292.22  Granting  of  lease  is  discretionary. 

292.23  Appeals. 

Cross  References:  For  Bureau  of  Reclama¬ 
tion,  see  Chapter  II  of  this  title.  For  waters, 
Alaska,  see  Part  82  of  this  chapter.  For  regu¬ 
lations  of  the  Geological  Survey,  Department 
of  the  Interior,  governing  the  acquisition  and 
leasing  of  water  wells,  see  Mineral  Resources, 
30  CFR  Part  241. 

LANDS  CONTAINING  SPRINGS  OR  WATER  HOLES 
NEEDED  OR  USED  BY  THE  PUBLIC  FOR 

watering  purposes 

Authority:  §§  292.1  to  292.5  issued  under 
sec.  11,  39  Stat.  865;  43  U.  S.  C.  301. 

§  292.1  Withdrawal  of  lands  from  set¬ 
tlement,  location,  sale,  or  entry;  reserva¬ 
tion  for  public  use.1  By  Executive  order 
of  April  17,  1926,  it  was  ordered  that 
every  smallest  legal  subdivision  of  the 
public-land  surveys  which  is  vacant,  un¬ 
appropriated,  unreserved,  public  land 
and  contains  a  spring  or  water  hole,  and 
all  land  within  one  quarter  of  a  mile 
of  every  spring  or  water  hole  located  on 
unsurveyed  public  land  be,  and  the  same 
is  hereby,  withdrawn  from  settlement, 
location,  sale,  or  entry,  and  reserved  for 
Public  use  in  accordance  with  the  pro¬ 
visions  of  section  10  of  the  act  of  Decem- 


1 18  U.  S.  C.  1001  makes  it  a  crime  for  any 
person  knowingly  and  willfully  to  make  to 
any  department  or  agency  of  the  United 
States  any  false,  fictitious  or  fraudulent 
statements  or  representations  as  to  any  mat- 
within  its  jurisdiction. 


ber  29, 1916  (39  Stat.  865 ;  43  U.  S.  C.  300) , 
and  in  aid  of  pending  legislation. 

§  292.2  Purpose  of  withdrawal.  The 
Executive  order  of  April  17,  1926,  was 
designed  to  preserve  for  general  public 
use  and  benefit  unreserved  public  lands 
containing  water  holes  or  other  bodies  of 
water  needed  or  used  by  the  public  for 
watering  purposes.  It  is  not  therefore 
to  be  construed  as  applying  to  or  reserv¬ 
ing  from  homestead  or  other  entry  lands 
having  small  springs  or  water  holes  af¬ 
fording  only  enough  water  for  the  use 
of  one  family  and  its  domestic  animals. 
It  withdraws  those  springs  and  water 
holes  capable  of  providing  enough  water 
for  general  use  for  watering  purposes. 

§  292.3  Showing  as  to  springs  or  water 
holes  required  in  connection  with  selec¬ 
tions,  filings,  or  entries.1  (a)  It  must  be 
shown  by  a  duly  corroborated  statement 
in  connection  with  every  selection,  filing, 
or  entry  made  upon  or  subsequent  to  the 
date  of  Executive  order  of  April  17,  1926, 
or  theretofore  filed  but  not  allowed,  that 
no  spring  or  water  hole  exists,  if  it  be  a 
fact,  upon  any  legal  subdivision^  the 
land  sought  to  be  appropriated,  if  sur¬ 
veyed,  and  if  unsurveyed,  within  one- 
quarter  of  a  mile  from  the  exterior 
boundaries  of  said  land.  If  there  be  any 
spring  or  water  hole  the  showing  should 
state  the  exact  location  and  size  thereof; 
together  with  an  estimate  of  the  quantity 
of  water  in  gallons  which  it  is  capable  of 
producing  daily,  and  any  other  informa¬ 
tion  necessary  to  determine  whether  or 
not  it  is  valuable  or  necessary  as  a  public 
water  reserve. 

(b)  The  showing  mentioned  will  not 
be  required  in  connection  with  proposed 
State  exchanges  or  indemnity  school  and 
other  State  selections,  involving  public 
lands  in  grazing  districts,  where  agree¬ 
ments  as  to  the  exchanges  or  selections 
have  been  reached  by  representatives  of 
the  State,  and  the  Bureau  of  Land  Man¬ 
agement. 

§  292.4  Application  of  order  of  with¬ 
drawal  to  specified  cases,  (a)  In  case 
the  attempted  appropriation  of  the  land 
is  one  the  allowance  of  which  is  within 
the  discretion  of  the  Secretary  of  the 
Interior  or  the  Bureau  of  Land  Manage¬ 
ment,  the  showing  required  by  §  292.3, 
must  be  furnished,  irrespective  of  the 
date  of  filing  of  the  application,  entry, 
or  selection,  before  favorable  action  is 
taken  thereon. 

(b)  This  requirement  shall  not  apply, 
however,  to  selections  or  filings  made  in 
pursuance  of  grants  which  have  been  de¬ 
termined  to  be  ‘‘grants  in  praesenti,” 
and  to  have  attached  and  become  ef¬ 
fective  prior  to  April  17,  1926,  or  to  valid 
settlement  claims  initiated  prior  to  said 
date  and  thereafter  maintained  in  ac¬ 
cordance  with  the  law  applicable  thereto. 

(c)  Geological  Survey  designation 
lists,  under  the  Enlarged  Homestead 
Acts  will  contain  a  paragraph  that: 

This  area  contains  no  springs  or  water 
holes  of  the  type  intended  to  be  withdrawn 
by  Executive  order  of  April  17,  1926,  creating 


1  By  E.  O.  5106  of  May  4.  1929  (§  297.6) 
Alaska  was  excluded  from  the  public  water 
reserve  created  by  E.  O.  of  Apr.  17,  1926. 


public  water  reserve  No.  107,  and,  therefore, 
is  unaffected  by  it. 

(d)  Where  orders  of  designation  un¬ 
der  the  said  acts  contain  the  quoted 
paragraph  in  paragraph  (c)  of  this  sec¬ 
tion,  it  will  not  be  necessary  for  an  entry- 
man  to  make  the  showing  required  by 
§  292.3. 

§  292.5  Lands  not  needed  or  used  by 
the  public  for  watering  purposes,  (a) 
The  object  of  the  Executive  order  of 
April  17,  1926,  was  to; 

preserve  for  general  public  use  and  benefit 
unreserved  public  lands  containing  water 
holes  or  other  bodies  of  water  needed  or  used 
by  the  public  for  watering  purposes. 

(b)  In  the  States  of  Alabama,  Arkan¬ 
sas,  Florida,  Louisiana,  Michigan,  Minne¬ 
sota,  Missouri,  Mississippi,  and  Wisconsin 
the  springs  or  water  holes,  if  any,  on  the 
public  lands  are  not  needed  or  used  by 
the  public  for  watering  purposes.  The 
conditions  in  those  States  are  entirely 
different  from  those  in  the  other  public- 
land  States  where  grazing  is  carried  on 
to  a  considerable  extent  and  not  only 
springs  and  water  holes  but  other  avail¬ 
able  sources  of  water  supply  are  some¬ 
times  quite  scarce.  There  are  no  lands 
in  the  States  mentioned  that  come  within 
the  purview  of  the  Executive  order  of 
April  17,  1926.  Therefore,  a  nonwater 
hole  and  nonspring  statement  is  not  re¬ 
quired  in  connection  with  applications 
for  lands  in  such  States.  Neither  will 
such  statement  be  required  in  connec¬ 
tion  with  applications  for  lands  in  Fed¬ 
eral  reclamation  projects. 

LANDS  CONTAINING  HOT  SPRINGS  OR  SPRINGS 

THE  WATERS  OF  WHICH  POSSESS  CURATIVE 

PROPERTIES 

Authority:  §§  292.6  to  292.9  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  292.6  Withdrawal  of  land  from  set¬ 
tlement,  location,  sale,  or  entry;  reserva¬ 
tion  for  lease,  (a)  By  E.  O.  5389,  July  7, 
1930,  it  was  ordered  “that  every  small¬ 
est  legal  subdivision  of  the  public  land 
surveys  which  is  vacant,  unappropriated 
unreserved  public  land  and  contains  a 
hot  spring,  or  a  spring  the  waters  of 
which  possess  curative  properties;  and 
all  land  within  one-quarter  of  a  mile  of 
every  such  spring  located  on  unsurveyed 
public  land,  exclusive  of  Alaska,  be,  and 
the  same  is  hereby,  withdrawn  from  set¬ 
tlement,  location,  sale,  or  entry,  and  re¬ 
served  for  lease  under  the  provisions  of 
the  act  of  March  3,  1925  (43  Stat.  1133), 
subject  to  valid  existing  rights.” 

(b)  By  Public  Land  Order  No.  399  of 
August  20,  1947,  Executive  Order  5389 
was  amended  by  deleting  therefrom  the 
words  “exclusive  of  Alaska,”  so  that  the 
said  order  as  amended  applies  to  lands 
containing  hot  or  medicinal  springs  in 
Alaska  as  well  as  elsewhere  in  the  United 
States. 

§  292.7  Purpose  of  withdrawal.  The 
Executive  order  mentioned  in  §  292.6  was 
designed  to  preserve  for  general  public 
use  and  benefit  the  unreserved  public 
lands,  containing  hot  springs  or  springs 
the  waters  of  which  possess  curative 
properties,  in  order  that  they  might  be 
leased  under  the  provisions  of  the  act  of 
March  3,  1925  (43  Stat.  1133;  43  U.  S.  C. 
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971),  and  the  regulations  issued  there¬ 
under,  contained  in  §§  292.17  to  292.23. 

5  292.8  Showing  as  to  hot  or  medici¬ 
nal  springs  required  with  applications  to 
enter  or  select;  permission  to  use  lands. 

(a)  An  applicant  to  enter  or  select  lands 
situated  outside  of  a  national  forest  in 
any  State  or  in  the  Territory  of  Alaska 
must  show  that  no  hot  spring  or  other 
spring  having  waters  possessing  curative 
properties  exists,  if  it  be  a  fact,  upon  any 
legal  subdivision  of  land  sought  to  be 
appropriated,  if  surveyed,  and  if  unsur¬ 
veyed,  that  no  portion  of  the  land  ap¬ 
plied  for  is  within  an  area  of  one-quarter 
of  a  mile  from  such  spring. 

(b)  If  there  be  any  such  spring  upon 
or  adjacent  to  the  land  as  stated,  the 
applicant  must  show  the  exact  location 
and  size  thereof,  together  with  an  esti¬ 
mate  of  the  quantity  of  water  in  gallons 
which  it  is  capable  of  producing  daily 
and  any  other  information  necessary  to 
determine  whether  or  not  it  is  valuable 
or  necessary  within  the  meaning  of  said 
Executive  order.  The  showing  must  be 
duly  corroborated. 

(c)  Permission  may  be  obtained  to 
use  or  improve  lands  containing  such 
springs  under  the  said  act  of  March  3, 
1925. 

(d)  The  showing  mentioned  will  not 
be  required  in  connection  with  proposed 
State  exchanges  or  indemnity  school 
and  other  State  selections  involving 
public  lands  in  grazing  districts,  where 
agreements  as  to  the  exchanges  or  selec¬ 
tions  have  been  reached  by  representa¬ 
tives  of  the  State  and  the  Bureau  of 
Land  Management. 

§  292.9  Application  of  order  of  with¬ 
drawal  to  specified  cases,  (a)  In  case 
the  attempted  appropriation  of  lands  is 
one  the  allowance  of  which  is  within  the 
discretion  of  the  Secretary  of  the  In¬ 
terior  or  the  Bureau  of  Land  Manage¬ 
ment,  the  showing  referred  to  in  §  292.8 
must  be  furnished  irrespective  of  the 
date  of  filing  of  the  application,  entry, 
or  selection  before  favorable  action  is 
taken  thereunder. 

(b)  The  said  requirement  shall  not 
apply,  however,  to  selections  or  filings 
made  in  pursuance  of  grants  which  have 
been  determined  to  be  “grants  in  prae- 
senti”  and  to  have  attached  and  become 
effective  prior  to  July  7,  1930.  or  to  valid 
existing  rights,  initiated  prior  to  said 
date  and  thereafter  maintained  in 
accordance  with  the  laws  applicable 
thereto. 

(c)  Geological  Survey  designation  lists, 
under  the  Enlarged  Homestead  Act,  will 
contain  a  paragraph  stating: 

This  area  contains  no  spring  of  the  type 
intended  to  be  withdrawn  by  Executive 
order  of  July  7,  1930,  No.  5389,  and  therefore 
Is  unaffected  by  it. 

(d)  Where  orders  of  designation  un¬ 
der  the  Enlarged  Homestead  Acts  con¬ 
tain  the  above-quoted  paragraph,  it  will 
not  be  necessary  for  entry  men  to  make 
the  showing  required  by  §  292.8. 

(e)  Also  in  cases  of  applications  or 
entries  for  lands  within  Federal  recla¬ 
mation  projects,  where  a  report  is  made 
by  the  Bureau  of  Reclamation  that  the 
lands  contain  no  spring  of  the  type  in¬ 
tended  to  be  withdrawn  by  E.  O.  5389, 
July  7,  1930,  it  will  not  be  necessary  for 


the  claimant  to  make  the  showing  re¬ 
quired  by  §  292.8. 

USE  OF  LANDS  WITHDRAWN  AS  PUBLIC  WATER 
RESERVES 

Authority:  5§  292.10  to  292.16  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  292.10  Statutory  authority ;  govern¬ 
ing  regulations.  Permission  may  be  ob¬ 
tained  to  use  or  improve  lands  withdrawn 
as  or  in  connection  with  public  water  re¬ 
serves,  under  the  act  of  June  25,  1910  (36 
Stat.  847;  43  U.  S.  C.  141-143,  16  U.  S.  C. 
471),  or  any  other  act,  by  filing  applica¬ 
tion  for  such  permission  under  the  act  of 
February  15, 1901  (31  Stat.  790;  43  U.  S.C. 
959),  in  accordance  with  the  regula¬ 
tions  governing  said  act,  as  found  in 
§§  244.22  to  244.29  of  this  chapter,  as 
supplemented  by  §§  292.10  to  292.16. 

§  292.11  Stipulations  and  agreements 
required.  As  a  condition  precedent  to 
the  granting  of  any  such  permission,  the 
applicant  will  be  required  to  execute  such 
stipulations  and  agreements  as  may  be 
deemed  proper  and  necessary  by  the 
manager  of  the  proper  land  office,  to 
safeguard  the  public  interests,  after  in¬ 
vestigation  of  the  facts,  circumstances, 
and  conditions  in  connection  with  each 
individual  case. 

§  292.12  Who  may  make  application; 
form  and  contents,  (a)  Any  citizen  or 
association  of  citizens  of  the  United 
States,  or  any  corporation,  duly  created 
and  existing  under  and  by  virtue  of  the 
laws  of  any  State  of  the  United  States, 
who  may  desire  to  improve  the  produc¬ 
tivity  of  any  water  hole  or  source  of  water 
supply  within  the  boundaries  of  any  pub¬ 
lic  water  reserve,  or  to  conduct  such  wa¬ 
ters  from  their  source  within  such  a  re¬ 
serve  to  a  point  or  place  more  convenient 
for  public  use,  may  file  in  the  office  of 
the  manager  of  the  land  office  for  the  dis¬ 
trict,  within  which  the  reservation  is 
situated,  an  application  for  permission 
so  as  to  use  the  reserved  land,  or  con¬ 
duct  the  waters  over  or  through  the 
same. 

(b)  Such  application  should  be  in  the 
form  of  a  statement,  duly  corroborated 
by  at  least  two  persons,  setting  forth  in 
detail  the  plan  of  the  applicant  for  the 
improvement  and  care  of  the  public  wa¬ 
ter  reserve,  the  public  necessity  for  such 
improvement,  the  reasons  why  such  plan 
will  be  more  conducive  to  the  public  good 
and  better  conserve  the  waters  for  pub¬ 
lic  use,  and  any  other  facts  and  circum¬ 
stances  pertinent  thereto. 

§  292.13  Map  and  field  notes  required 
when  water  is  to  be  conducted  outside  of 
the  reserve.  If  the  waters  are  to  be  con¬ 
ducted  from  their  source  within  the  re¬ 
serve  to  a  point  outside  of  the  reserve, 
the  application  should  be  accompanied 
by  a  map  and  separate  field  notes  in 
duplicate,  the  map  being  delineated  upon 
tracing  linen,  and  prepared  in  accord¬ 
ance  with  the  regulations  governing  the 
submission  of  applications  under  the  act 
of  February  15,  1901,  also  evidence  that 
applicant  has  applied  to  the  proper  State 
official  for  permission  to  appropriate  the 
waters  to  the  uses  contemplated  and  has 
prosecuted  such  application  in  good  faith 
to  date  of  the  filing  of  the  application. 

§  292.14  When  reservoir  declaratory 
statement  may  be  required.  If  the  place 


of  use  of  the  water  is  upon  unreserved 
public  land  the  applicant  may  be  called 
upon  to  file  a  reservoir  declaratory  state¬ 
ment  under  the  act  of  January  13,  1897 
(29  Stat.  484;  43  U.  S.  C.  952-955),  as 
well  as  the  application  under  the  act  of 
February  15,  1901,  if  deemed  advisable. 

§  292.15  Conditions  of  permit;  failure 
to  comply  with  the  same,  assignment. 

(a)  Each  permit  shall  contain,  besides 
those  found  necessary  in  individual 
cases,  the  following  conditions: 

(1)  That  the  right  to  appropriate  the 
waters  of  the  State  to  the  uses  contem¬ 
plated  shall  be  obtained  within  1  year 
from  and  after  the  issuance  of  the  permit 
and  the  permittee  shall  file  a  certificate 
to  that  effect  issued  by  the  proper  State 
authority. 

(2)  That  the  proposed  system  shall  be 
fully  completed  in  substantial  conform¬ 
ity  with  the  plan  upon  which  the  permit 
is  predicated,  within  2  years  from  and 
after  the  issuance  of  such  permit,  unless 
a  different  period  is  specifically  provided 
for  in  such  permit. 

(3)  That  the  permittee  shall,  during 
the  month  of  January,  in  each  year  after 
the  completion  of  such  system,  file  with 
the  manager  of  the  land  district  within 
which  the  system  is  located,  a  statement 
of  maintenance,  in  substantially  the  fol¬ 
lowing  form: 


(Name) 


,  of 


.,  states 


(Address) 

that  he  Is  the  President  of  the _ 

- company  (or  person)  to 

whom  permit  (give  land  district  and  serial 

number),  was  issued  by _ _ 

- -  (give  date),  in  connection 

with  public  water  reserve  No. _ _  that  the 

system  as  set  forth  and  described  in  said 
permit  has  been  kept  in  repair  and  water 
sufficient  for  the  public  needs  has  been  kept 
therein  during  the  whole  of  the  calendar 
year  of  19 — ,  that  the  same  has  been  kept 
open  to  the  public  at  all  times  during  the 
year,  and  that  the  said  permittee  has  in  all 
things,  complied  with  the  provisions  of  said 
permit,  and  the  stipulations  therein  con¬ 
tained  and  the  acts  under  which  said  permit 
was  issued. 


(Signature) 

(Date) 

(b)  In  the  event  that  the  State  cer¬ 
tificate  as  to  the  right  to  appropriate 
the  water  is  not  filed  within  1  year,  or 
proof  of  the  construction  of  the  system, 
consisting  of  the  statement  of  the  per¬ 
mittee  duly  corroborated  by  two  wit¬ 
nesses  within  2  years  or  such  other  period 
as  may  be  mentioned  in  the  permit,  or 
statement  of  maintenance  is  not  filed  as 
hereinbefore  provided  or  in  case  any 
of  the  terms,  conditions,  provisions,  or 
stipulations  of  the  permit  shall  not  be 
well  and  in  good  faith  performed,  ob¬ 
served,  and  carried  out,  then  such  permit 
shall  become  and  be  subject  to  cancella¬ 
tion.  Nothing  hereinbefore  contained, 
however,  is  to  be  construed  as  limiting 
the  power  or  authority  of  the  manager 
to  cancel  and  determine  the  permit  at 
any  time  when  in  his  judgment  such  ac¬ 
tion  is  desirable. 

(c)  Permits  issued  hereunder  are 
transferable  only  upon  the  written  au¬ 
thority  and  consent  of  the  manager. 


Thursday,  December  23,  1954 


FEDERAL  REGISTER 


9159 


§292.16  Changes  in  system  or  new 
structures  may  be  authorized.  If,  at  any 
time,  it  becomes  necessary  for  the  per¬ 
mittee  to  change  his  system  or  to  erect 
structures  other  than  those  authorized 
by  his  permit,  application  for  permission 
so  to  do,  in  the  form  of  a  statement  set¬ 
ting  forth  in  detail  the  reason  and  neces¬ 
sity  for  the  change  must  be  filed,  and  no 
such  change  shall  be  made  until  author¬ 
ized  in  writing  by  the  manager. 

leasing  of  public  lands  near  or  adjacent 

TO  SPRINGS,  FOR  BATH  HOUSES,  HOTELS,  OR 
OTHER  IMPROVEMENTS 

Authority:  §§  292.17  to  292.23  issued  un¬ 
der  43  Stat.  1133;  43  U.  S.  C.  971. 

§  292.17  Statutory  authority.  The 
act  of  March  3,  1925  (43  Stat.  1133;  43 
U.  S.  C.  971)  authorizes  the  issuance  of 
leases  for  periods  not  exceeding  20  years 
of  tracts  of  land  near  or  adjacent  to  min¬ 
eral,  medicinal,  or  other  springs  located 
upon  unreserved  public  lands  or  public 
lands  withdrawn  for  the  protection  of 
such  springs,  for  the  erection  of  bath 
houses,  hotels,  or  other  improvements  for 
the  accommodation  of  the  public, 
j  Leases  may  issue  under  the  act  to  any 
responsible  persons  or  associations, 
which  words  are  construed  to  include 
private  corporations  and  municipalities. 

§292.18  Lands  which  may  be  leased. 
Leases  may  issue  for  surveyed  or  unsur¬ 
veyed  unreserved  public  lands  in  the  sev¬ 
eral  States  and  in  Alaska,  situated  near 
or  adjacent  to  mineral,  medicinal,  or 
other  springs,  which  are  located  upon 
unreserved  public  lands,  and  for  public 
lands  which  have  been  withdrawn  for 
the  protection  of  such  springs. 

§292.19  Form  and  contents  of  appli¬ 
cation.  An  application  for  lease  should 
be  made  in  duplicate,  and  should  cover 
or  include  the  following: 

(a)  Applicant’s  name  and  address. 

(b)  If  applicant  is  a  private  corpora¬ 
tion,  a  certified  copy  of  the  articles  of 
incorporation. 

(c)  If  applicant  is  a  municipality,  the 
law  or  charter  and  procedure  taken  by 
which  the  municipality  has  become  a 
legal  body  corporate. 

An  application  by  a  private  corpora¬ 
tion  or  municipality  should  show  that  it 
is  legally  qualified  to  take  the  lease  re¬ 
quested  and  that  the  taking  of  such  lease 
has  been  duly  authorized  by  its  govern¬ 
ing  body. 

(d)  An  accurate  description  of  the 
iand  desired.  If  the  land  is  surveyed 
it  should  be  described  with  reference  to 
the  public -land  surveys.  A  lease  may  be 
granted  for  part  of  a  legal  subdivision 
°r  for  more  than  one  legal  subdivision, 
in  the  discretion  of  the  manager.  If  the 
iand  is  unsurveyed,  the  description 
thereof  should  conform  to  requirements 
^t  forth  in  §  101.6  of  this  chapter. 

(e)  The  names  and  addresses  of  three 
Persons  to  whom  reference  may  be  made 
as  to  applicant’s  reputation  and  business 
standing  and  as  to  his  ability,  both  from 
a  financial  standpoint  and  otherwise,  to 
carry  out  the  contemplated  project. 

(f)  The  period  of  time  for  which  the 
lease  is  desired,  not  to  exceed  20  years, 
and  the  purpose  for  which  the  lease  is 
wight,  whether  for  the  erection  of  a 
“athhouse,  hotel,  or  other  improvement 


for  the  accommodation  of  the  public.  It 
is  important  that  the  application  should 
specify  all  purposes  for  which  it  is  in¬ 
tended  or  desired  to  use  the  land,  as  a 
lease,  if  issued,  will  authorize  the  use  of 
the  land  only  for  the  purposes  specified 
in  the  application,  and  its  use  for  any 
other  purpose  will  not  be  permitted. 
Thus,  if  an  applicant  for  a  hotel  in  addi¬ 
tion  to  using  the  land  for  ordinary  hotel 
purposes,  wishes  to  operate  a  billiard 
hall  or  moving-picture  theater,  etc.,  on 
the  land,  that  fact  should  be  disclosed  in 
the  application. 

(g)  Details  as  to  the  proposed  im¬ 
provements,  including  the  estimated  cost 
of  construction  and  of  subsequent  main¬ 
tenance;  also  the  time  when  construc¬ 
tion  work  will  begin  and  when  it  will  be 
completed,  if  the  proposed  lease  is 
granted. 

§  292.20  Authority  of  the  manager  to 
regulate  prices.  All  leases  issued  under 
the  act  of  March  3,  1925,  will  contain 
stipulations  authorizing  the  manager  to 
fix  the  rates  and  prices  for  accommoda¬ 
tions  and  services  whenever  this  is 
deemed  necessary.  The  charges  which 
may  be  made  may  or  may  not  be  regu¬ 
lated  by  the  manager  as  may  be  deemed 
proper  in  the  particular  case. 

§  292.21  Application  for  lease.  An 
application  for  lease  should  be  filed  in 
duplicate  in  the  proper  land  office. 

§  292.22  Granting  of  lease  is  discre¬ 
tionary.  The  granting  of  an  application 
for  lease  is  discretionary,  and  any  appli¬ 
cation  may  be  granted  or'denied  in  part 
or  in  its  entirety  as  may  appear  to  be 
warranted  in  the  particular  case. 

§  292.23  Appeals.  Any  party  ag¬ 
grieved  by  any  action  of  the  manager 
may  appeal  to  the  Director,  Bureau  of 
Land  Management,  and  the  Secretary  of 
the  Interior,  pursuant  to  the  Rules  of 
Practice  (Part  221  of  this  chapter). 


SUBCHAPTER  Z  —  WITHDRAWALS,  RESTORA¬ 
TIONS,  CLASSIFICATIONS,  AND  EXECUTIVE 
ORDERS 

Part  295 — Withdrawals  and 
Restorations  1 

WITHDRAWAL  OF  PUBLIC  LANDS  FOR  WATER¬ 
POWER  SITES,  IRRIGATION,  CLASSIFICATION  OF 
LANDS,  OR  OTHER  PUBLIC  PURPOSES 

Sec. 

295.1  Statutory  authority. 

295.2  Claims  not  affected  by  orders  of  with¬ 

drawal. 

295.3  Agricultural  entries  of  withdrawn 

coal  lands. 


1  The  text  of  the  General  Executive  Orders 
withdrawing  the  remaining  public  lands  from 
entry  is  given  in  §§  297.11  and  297.12. 

The  said  orders  did  not  affect  lands  then 
in  reservations.  Therefore,  lands  in  national 
forests  and  in  reclamation  projects  included 
in  such  reservations  prior  to  the  dates  of  said 
orders,  and  not  otherwise  reserved,  are  sub¬ 
ject  to  disposition  under  the  Forest  Home¬ 
stead  Act  of  June  11,  1906  (34  Stat.  233;  16 
U.  S.  C.  506-508,  509)  and  under  the  Rec¬ 
lamation  Homestead  Act  of  June  17,  1902 
(32  Stat.  388;  43  U.  S.  C.  372  et  seq.),  respec¬ 
tively. 

With  respect  to  mineral  lands,  the  said 
orders  do  not  prevent  prospecting,  locating, 
developing,  mining,  entering,  leasing,  or 
patenting  of  the  withdrawn  lands,  under  the 
provisions  of  the  applicable  mineral  or  min¬ 
eral  leasing  laws.  (§  296.8) 


EFFECT  OF  WITHDRAWALS  MADE  SUBSEQUENT  TO 
COMPLETION  OF  STATE  AND  OTHER  SELEC¬ 
TIONS 

Sec. 

295.5  Governing  rules. 

WITHDRAWAL  FOR  STOCK  DRIVEWAYS  AND 
WATER  HOLES 

295.6  Withdrawal  of  lands  for  stock  drive¬ 

ways. 

295.7  Application  for  stock-driveway  with¬ 

drawal;  lease  and  exchange  appli¬ 
cations  to  be  received  under  cer¬ 
tain  conditions. 

SIMULTANEOUS  APPLICATIONS 

295.8  Processing  of  simultaneous  applica¬ 

tions. 

WITHDRAWAL  OR  RESERVATION  OF  LANDS  FOR 
THE  USE  OF  FEDERAL  OR  STATE  AGENCIES 

295.9  Application  by  Federal  or  State 

agency. 

295.10  Segregative  effect  of  application  by 

Federal  or  State  agency. 

295.11  Action  on  application  by  Federal  or 

State  agency. 

WITHDRAWAL  OF  PUBLIC  LANDS  FOR  WATER¬ 
POWER  SITES,  IRRIGATION,  CLASSIFICATION 
OF  LANDS,  OR  OTHER  PUBLIC  PURPOSES 
Authority:  §§  295.1  to  295.3  issued  under 
R.  S.  2478;  43  U.  S.  C.  1201. 

§  295.1  Statutory  authority.  (a) 
The  act  of  June  25, 1910  (36  Stat.  847;  43 
U.  S.  C.  141-143.  16  U.  S.  C.  471),  pro¬ 
vides  that  the  President  may  at  any 
time  in  his  discretion  temporarily  with¬ 
draw  from  settlement,  location,  sale,  or 
entry  any  of  the  public  lands  of  the 
United  States,  including  Alaska,  and  re¬ 
serve  the  same  for  water-power  sites, 
irrigation,  classification,  or  other  public 
purposes  to  be  specified  in  the  orders  of 
withdrawal,  such  withdrawal  to  remain 
in  force  until  revoked  by  him  or  by  an 
act  of  Congress. 

(b)  The  provision  of  the  said  act  of 
June  25,  1910,  that  all  lands  withdrawn 
under  the  provisions  of  that  act  shall,  at 
all  times,  be  open  to  exploration,  discov¬ 
ery,  occupation,  and  purchase  under  the 
mining  laws  of  the  United  States,  “so 
far  as  the  same  apply  to  minerals  other 
than  coal,  oil,  gas,  and  phosphates,”  is 
changed  by  an  amendment  to  said  act, 
made  by  the  act  of  August  24,  1912  (37 
Stat.  497;  43  U.  S.  C.  142),  so  as  to  pro¬ 
vide  that  such  lands  shall,  at  all  times,  be 
open  to  exploration,  discovery,  occupa¬ 
tion,  and  purchase  under  the  mining 
laws  of  the  United  States  so  far  as  the 
same  apply  to  metalliferous  minerals. 

§  295.2  Claims  not  affected  by  orders 
of  withdrawal.  Section  2  of  the  act 
of  June  25,  1910  (36  Stat.  847;  43  U.  S.  C. 
142)  contains  further  provision  to  the 
effect  that  there  shall  be  excepted  from 
the  force  and  effect  of  any  withdrawal 
all  lands  which  are  on  the  date  of  with¬ 
drawal  embraced  in  any  lawful  home¬ 
stead,  or  desert-land  entry  theretofore 
made  or  upon  which  any  valid  settle¬ 
ment  has  been  made,  and  is  at  that  time 
being  maintained  and  perfected  pursu¬ 
ant  to  law. 

§  295.3  Agricultural  entries  of  with¬ 
drawn  coal  lands.  The  act  of  March  3, 
1909  (35  Stat.  844;  30  U.  S.  C.  81) ,  is  for 
the  protection  of  surface  rights  of  non¬ 
mineral  entrymen  where  the  lands  were 
subsequently  classified,  claimed,  or  re¬ 
ported  as  being  valuable  for  coal,  and 
the  act  of  June  22, 1910  (36  Stat.  583;  30 
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U.  S.  C.  83-85),  provides  for  the  allow¬ 
ance  of  certain  nonmineral  entries  for 
land  having  been  withdrawn  or  classified 
as  coal  lands.  These  acts  have  separated 
the  surface  from  the  coal  deposits  for 
the  purpose  of  allowance  of  certain  non¬ 
mineral  entries,  and  the  act  of  June  25, 
1910,  was  not  intended  to  repeal  said 
acts.  Therefore,  where  applications  are 
presented  to  make  final  proof  on  non¬ 
mineral  entries  made  prior  to  with¬ 
drawal,  for  the  purposes  of  classifying 
the  coal  deposits,  the  disposition  of  such 
applications  should  be  made  with  espe¬ 
cial  reference  to  the  provisions  of  the  act 
of  March  3,  1909,  and  as  to  such  lands 
certain  nonmineral  entries  may  be 
allowed,  as  provided  for  by  the  act  of 
June  22,  1910,  notwithstanding  their 
withdrawal  under  act  of  June  25,  1910. 

Cross  Reference:  For  agricultural  entries 
on  mineral  lands,  see  Part  102  of  this 
chapter. 

EFFECT  OF  WITHDRAWALS  MADE  SUBSEQUENT 

TO  COMPLETION  OF  STATE  AND  OTHER 

SELECTIONS 

§  295.5  Governing  rules,  (a)  The 
Supreme  Court  of  the  United  States  in 
Payne  v.  Central  Pacific  Railway  Com¬ 
pany  (255  U.  S.  228,  65  L.  ed.  598),  on 
February  28,  1921,  decided  that  the  rail¬ 
road  indemnity  selection  there  involved 
should  be  disposed  of  “on  its  merits  un¬ 
affected  by  the  withdrawal”  of  the  land 
made  after  perfection  of  the  selection 
for  a  water-power  site  under  the  act  of 
June  25,  1910  (36  Stat.  847;  43  U.  S.  C. 
141-143).  On  March  7, 1921,  in  the  case 
of  Payne  v.  New  Mexico  (225  U.  S.  367, 
65  L.  ed.  680),  the  court  concluded  that 
the  “Land  Department”  should  dispose 
of  the  State’s  school-land  indemnity  se¬ 
lection  “in  regular  course  unaffected  by 
the  elimination  of  the  base  tract  from 
the  reservation”  for  forestry  purposes 
after  the  completion  of  the  selection.  In 
the  case  of  Payne  v.  United  States  ex  rel. 
Newton  (255  U.  S.  438,  65  L.  ed.  720),  on 
March  14,  1921,  the  court  referred  to  the 
departmental  instructions  issued  April 
25,  1914  (43  L.  D.  294),  and  said: 

The  Secretary  stated  that  the  lapse  of  two 
years  after  the  issue  of  the  receiver’s  receipt 
will  bar  a  contest  or  protest  based  upon  any 
charge  whatsoever,  save  where  the  proceed¬ 
ing  is  sustained  by  some  special  statutory 
provision. 

<b)  In  Wyoming  v.  United  States  (255 
U.  S.  489,  65  L.  ed.  742  >,  decided  on 
March  28,  1921,  the  court  held  that  the 
conditions  obtaining  at  the  date  of  the 
completed  school-land  indemnity  selec¬ 
tion,  with  respect  to  the  character  of  the 
land,  whether  known  or  believed  to  be 
mineral,  were  controlling  and  that  the 
“Land  Department”  was  without  au¬ 
thority  to  cancel  the  selection  on  the 
ground  that  the  selected  land  was  sub¬ 
sequently  included  in  a  petroleum  with¬ 
drawal  and  proven  to  be  mineral  land. 

(c)  The  adjudication  of  cases  con¬ 
trolled  by  the  decisions  mentioned  wull 
be  in  harmony  with  the  principles  an¬ 
nounced  in  those  decisions. 

(R.  S.  2478;  43  U.  S.  C.  1201) 

(  WITHDRAWALS  FOR  STOCK  DRIVEWAYS  AND 
WATER  HOLES 

§  295.6  Withdrawal  of  lands  for  stock 
driveways.  The  reservation  of  driveways 


for  stock  provided  for  in  section  10  of  the 
act  of  December  29,  1916  (39  Stat.  865; 
43  U.  S.  C.  300)  will  be  considered  on 
application  of  parties  interested  on  rec¬ 
ommendation  of  other  departments  of 
the  Government,  or  on  the  reports  of 
agents  of  this  Department.  Lands  with¬ 
drawn  for  driveways  for  stock  or  in  con¬ 
nection  with  wrater  holes  can  not 
thereafter  be  entered. 

(Sec.  11,  39  Stat.  865;  43  U.  S.  C.  301) 

§  295.7  Application  for  stock-drive¬ 
way  withdrawal;  lease  and  exchange  ap¬ 
plications  to  be  received  under  certain 
conditions,  (a)  Upon  the  receipt  in  the 
proper  land  office  of  a  duly  executed  ap¬ 
plication,  in  duplicate,  for  the  with¬ 
drawal  of  public  lands  for  a  stock  drive- 
wTay  by  responsible  parties  in  interest, 
the  lands  described  therein  shall  be 
segregated  from  disposition  temporarily, 
pending  final  action  thereon  by  the 
Bureau  of  Land  Management. 

(b)  Pending  and  during  such  tem¬ 
porary  segregation,  applications  to  enter 
or  select  any  affected  lands  may  be  re¬ 
ceived  and  suspended. 

(c)  Lands  withdrawn  for  driveways 
for  stock  or  in  connection  with  water 
holes  are  not  subject  to  entry  or  disposi¬ 
tion,  and  applications  for  the  acquisi¬ 
tion  of  lands  so  withdrawn  will  be  re¬ 
jected  by  the  manager.  Applications 
for  the  exchange  of  such  lands,  which 
show  that  they  are  filed  pursuant  to  a 
program  for  the  improvement  of  stock 
driveways,  and  applications  to  lease  or 
use  such  lands  under  any  appropriate 
public  land  law,  until  such  time  as  they 
may  be  needed  for  the  purposes  of  the 
withdrawal,  and  where  the  proposed  use 
wrill  not  interfere  with  such  purpose,  will 
receive  consideration. 

(Sec.  11,  39  Stat.  865;  43  U.  S.  C.  301) 
SIMULTANEOUS  APPLICATIONS 

5  295.8  Processing  of  simultaneous  ap¬ 
plications.  All  applications,  which  term 
includes  offers  to  lease,  filed  pursuant  to 
the  regulations  in  any  part  of  this  chap¬ 
ter  will  be  regarded  as  having  been  filed 
simultaneously  within  the  meaning  of 
this  section  w’here  by  reason  of  an  order 
of  restoration  or  opening,  or  a  notice  of 
the  filing  of  a  plat  of  survey  or  resurvey, 
they  are  filed  in  the  manner  and  w’ithin 
the  period  of  time  for  the  filing  of  simul¬ 
taneous  applications  provided  for  in  such 
order  or  notice.  When  no  order  of  res¬ 
toration  or  notice  of  opening  is  involved, 
the  applications  will  be  treated  as  hav¬ 
ing  been  filed  simultaneously  if  they  are 
received  by  a  land  office  <or,  if  there  is  no 
such  office  for  the  State,  by  the  Washing¬ 
ton  Office  of  the  Bureau  of  Land  Man¬ 
agement)  ,  over  the  counter  at  the  same 
time,  or  are  received  in  the  same  mail. 
Unless  otherwise  provided  in  a  particular 
order,  or  regulation,  applications  which 
are  filed  simultaneously  w’ill  be  processed 
in  accordance  with  the  following  rules: 

(a)  All  such  applications  received  will 
be  examined  and  appropriate  action  will 
be  taken  on  those  which  do  not  conflict 
in  whole  or  in  part. 

(b)  All  such  applications  which  con¬ 
flict  in  whole  or  in  part  will  be  included 
in  a  drawing  which,  except  as  provided 
in  paragraph  (c)  of  this  section  will  fix 


the  order  in  which  the  applications  will 
be  processed. 

(c)  All  applications  included  in  the 
drawing  will  be  subject  to  any  priority 
to  which  any  particular  applicant  may 
be  entitled  on  account  of  a  preference 
right  conferred  by  law  or  regulations. 
(R.  S.  2478;  43  U.  S.  C.  1201) 

WITHDRAWAL  OR  RESERVATION  OF  LANDS  FOR 

THE  USE  OF  FEDERAL  OR  STATE  AGENCIES 

Authority:  §§  295.9  to  295.11  Issued  under 
R.  S.  161,  2478;  5  U.  S.  C.  22,  43  U.  S.  C.  1201. 
Interpret  or  apply  E.  O.  10355,  May  26,  1952, 
17  F.  R.  4831. 

§  295.9  Application  by  Federal  or 
State  agency,  (a)  Except  where  the 
matter  is  classified  for  national  security 
reasons,  the  head  of  any  Federal  or  State 
agency  (or  an  officer  designated  by  him)' 
desiring  lands  owned  or  controlled  by  the 
United  States  to  be  withdrawn  or  re¬ 
served  under  the  authority  of  Execu¬ 
tive  Order  10355,  May  26,  1952  (17  F.  R. 
4831,  3  CFR,  1952  Supp.),  for  the  use  of 
the  agency  shall  file  an  application  for 
such  withdrawal  or  reservation  with  the 
manager  of  the  land  office  for  the  area 
in  which  the  lands  are  situated,  or,  if 
there  is  no  land  office  for  the  area,  with 
the  Bureau  of  Land  Management,  De¬ 
partment  of  the  Interior,  Washington 
25,  D.  C. 

(b)  A  classified  application  for  the 
withdrawal  or  reservation  of  lands  pur¬ 
suant  to  Executive  Order  10355  shall  be 
submitted  to  the  Secretary  of  the  In¬ 
terior,  Washington  25,  D.  C. 

(c)  An  application  for  the  withdrawal 
or  reservation  of  lands  pursuant  to 
Executive  Order  10355  for  the  use  of  a 
Federal  or  State  agency  shall  contain  the 
following  information: 

(1)  Name  of  the  agency  for  which  the 
withdrawal  or  reservation  is  desired. 

(2)  Description  and  acreage  of  the 
lands  desired,  describing  the  lands  in 
terms  of  the  public  land  surveys  or,  if 
unsurveyed,  by  metes  and  bounds,  with 
the  approximate  area.  A  metes  and 
bounds  description  should  be  connected 
by  course  and  distance  with  some  corner 
of  the  public  land  surveys,  if  practicable, 
or  with  reference  to  rivers,  creeks,  moun¬ 
tains,  towns,  or  other  prominent  topo¬ 
graphical  points  or  natural  objects  or 
monuments. 

(3)  Purpose  of  the  requested  with¬ 
drawal  or  reservation  (if  the  purpose  is 
classified  for  security  reasons,  so  state). 
•  (4)  A  statement  showing  the  agency  s 
need  for  all  the  land  requested. 

(5)  A  statement  indicating  whether 
the  withdrawal  or  reservation  should 
preclude  the  following  activities  on  the 
affected  lands :  (i)  Grazing,  (ii)  mineral 
leases,  and  (iii)  mining  locations. 

(6)  Citation  of  statutory  authority 
under  which  the  withdrawal  or  reserva¬ 
tion  may  be  made. 

§  295.10  Segregative  effect  of  applica¬ 
tion  by  Federal  or  State  agency. 

The  recording  in  the  serial  register  and 
the  noting  on  the  official  plats  and  in  the 
tract  books  maintained  by  the  land  office 
for  the  area,  or  by  the  Washington  office 
of  the  Bureau  of  Land  Management  if 
there  is  no  land  office  for  the  area,  of 
information  indicating  that  an  app^* 
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cation  for  the  withdrawal  or  reservation 
of  lands  has  been  received  from  a  Fed¬ 
eral  or  State  agency  shall  temporarily 
segregate  such  lands  from  settlement, 
location,  sale,  selection,  entry,  lease,  and 
other  forms  of  disposal  under  the  pub¬ 
lic  land  laws,  including  the  mining  and 
the  mineral  leasing  laws,  to  the  extent 
that  the  withdrawal  or  reservation  ap- 
I  plied  for,  if  effected,  would  prevent  such 
forms  of  disposal.  To  that  extent,  ac¬ 
tion  on  all  prior  applications  the  allow¬ 
ance  of  which  is  discretionary,  and  on  all 
subsequent  applications,  respecting  such 
lands  will  be  suspended  until  final  action 
on  the  application  for  withdrawal  or  res¬ 
ervation  has  been  taken.  Such  tempo¬ 
rary  segregation  shall  not  affect  the 
administrative  jurisdiction  over  the  seg¬ 
regated  lands. 

(b)  An  application  may  be  amended 
at  any  time  by  the  applicant  agency  so 
as  to  eliminate  therefrom  lands  no  longer 
desired  for  withdrawal  or  reservation. 
The  noting  upon  the  proper  public  rec¬ 
ords  of  information  regarding  such 
amendment  shall  relieve  the  lands  so 
eliminated  of  the  segregative  effect  of 
the  agency’s  application;  and  any 
suspended  applications  from  other  per¬ 
sons  for  the  eliminated  lands  may  be 
processed  without  regard  to  the  agency’s 
application. 

(c)  An  amendment  of  an  agency’s 
application  so  as  to  include  additional 
lands  shall  have  as  to  such  lands  the 
segregative  effect  provided  for  in  para¬ 
graph  (a)  of  this  section  from  the  date 
of  the  entry  of  information  regarding 
the  receipt  of  such  request  on  the  rec¬ 
ords  mentioned  in  paragraph  (a)  of  this 
section.  Such  an  amendment  will  be 
processed  either  as  a  part  of  that  appli¬ 
cation  or  separately,  as  the  facts  may 
warrant. 

§  295.11  Action  on  application  by  Fed¬ 
eral  or  State  agency,  (a)  The  Secretary 
of  the  Interior  (or  his  delegate)  may,  in 
his  discretion  and  if  the  public  interest 
seems  to  require  it,  afford  members  of 
the  public  an  opportunity  to  object  to 
an  application  by  a  Federal  or  State 
agency  for  the  withdrawal  or  reserva¬ 
tion  of  lands.  Notice  of  such  oppor¬ 
tunity  (Form  4-1193) 1  shall  be  published 
in  the  Federal  Register  and  shall  fix  the 
time  and  place  for  the  filing  of  written 
objections  or  for  an  oral  hearing,  as 
®ay  be  determined  by  the  Secretary 
(or  his  delegate) . 

<b)  If  the  Secretary  *f  the  Interior 

i(or  his  delegate)  denies  an  agency’s 
application  in  whole  or  in  part,  a  Notice 
of  Determination  on  Form  4-1194 1  will 
be  issued.  Upon  publication  of  the  No¬ 
tice  of  Determination  in  the  Federal 
Register,  the  affected  lands  will  no  longer 
be  subject  to  the  segregative  effect  of 
the  agency’s  application. 

(c)  If  the  Secretary  (or  his  delegate) 
determines  that  the  withdrawal  or  reser- 
'ation  requested  by  a  Federal  or  State 
agency  should  be  made,  in  whole  or  in 
bdft,  he  will  issue  a  public  land  order 
to  that  effect,  for  publication  in  the  Fed- 
*****  Register. 

Piled  with  the  Federal  Register  Division 
88  Part  of  the  original  document. 


Part  296 — Classifications 

CLASSIFICATIONS  OF  PUBLIC  LAND  UNDER 
SECTION  7  OF  THE  TAYLOR  GRAZING  ACT 
OR  UNDER  THE  SMALL-TRACT  ACT 
Sec. 

296.1  Statutory  authority. 

296.2  Classification  of  public  lands. 

296.3  Notice  of  proposed  classification  and 

opening  to  be  given  to  grazing  per¬ 
mittee;  classification  and  opening 
of  land  in  a  grazing  lease. 

296.4  Classifications  of  irrigable  land  for 

homestead  entry. 

296.5  When  applicant  may  occupy  and  im¬ 

prove  the  land. 

296.6  Preference  right  of  applicant;  order 

of  opening  to  be  issued  where  pref¬ 
erence-right  application  is  rejected. 

296.7  Requirements  to  earn  title. 

296.8  Cases  of  conflict  with  applications  for 

mineral  prospecting  permits  or 
leases. 

296.9  Appeal. 

Authority:  §§  296.1  to  296.9  issued  under 
sec.  2,  48  Stat.  1270;  43  U.  S.  C.  315a. 

§  296.1  Statutory  authority,  (a)  Sec¬ 
tion  7  of  the  act  of  June  28, 1934  (48  Stat. 
1272),  as  amended  by  the  act  of  June 
26,  1936  (49  Stat.  1976;  43  U.  S.  C.  315f), 
authorizes  the  Secretary  of  the  Interior 
in  his  discretion  to  examine  and  classify 
any  lands  withdrawn  or  reserved  by  Ex¬ 
ecutive  Order  6910  of  November  26,  1934, 
or  Executive  Order  6964  of  February  5, 
1935,  and  amendments  thereto,  or  within 
a  grazing  district,  which  are  more  valua¬ 
ble  or  suitable  for  the  production  of  ag¬ 
ricultural  crops  than  for  the  production 
of  native  grasses  and  forage  plants,  or 
more  valuable  or  suitable  for  any  other 
use  than  the  use  provided  for  under  said 
act,  or  proper  for  acquisition  in  satisfac¬ 
tion  of  any  outstanding  lien,  exchange, 
or  scrip  rights  or  land  grant,  and  to  open 
such  lands  to  entry,  selection,  or  loca¬ 
tion  for  disposal  in  accordance  with  such 
classification  under  applicable  land  laws. 
Executive  Order  6910,  Executive  Order 
6964,  and  section  7  of  the  Taylor  Graz¬ 
ing  Act,  do  not  apply  to  public  lands  in 
the  Territory  of  Alaska.  , 

(b)  The  Small  Tract  Act  of  June  1, 
1938  (52  Stat.  609;  43  U.  S.  C.  682a),  as 
amended,  authorizes  the  classification 
for  small-tract  purposes,  as  set  forth  in 
Part  257  of  this  chapter,  of  any  vacant, 
unreserved,  surveyed  public  land,  or  sur¬ 
veyed  public  land  withdrawn  or  reserved 
by  the  Secretary  of  the  Interior  for  any 
purpose,  or  surveyed  lands  withdrawn 
by  Executive  Orders  Nos.  6910  of  Novem¬ 
ber  26,  1934,  and  6964  of  February  5, 
1935.  The  act,  as  amended,  applies  to 
the  Territory  of  Alaska. 

§  296.2  Classification  of  public  lands. 
(a)  Classification  may  be  made  of  the 
lands  without  an  application  having 
been  filed  for  such  lands. 

(b)  Where  classification  is  required 
under  section  7  of  the  Taylor  Grazing 
Act,  an  application  to  enter,  select,  or 
lease  the  land  will  be  considered  as  a 
petition  for  its  classification.  Where, 
however,  the  land  or  any  part  thereof,  is 
withdrawn  or  classified  or  is  valuable  for 
deposits  of  coal,  oil,  gas,  potash,  phos¬ 
phate,  sodium,  oil  shale,  or  (in  Louisiana 
and  New  Mexico)  sulphur,  the  applicant 
must  show: 


(1)  Whether  the  purpose  for  which 
the  title  is  sought  is  necessary  and  not 
contrary  to  the  interest  of  the  public; 

(2)  Whether  the  applicant  lawfully 
could  devote  the  land  to  the  proposed  use 
without  obtaining  title;  and 

(3)  Whether  the  applicant  reasonably 
could  obtain  other  land,  either  public  or 
privately  owned,  which  could  serve  the 
purpose  desired  substantially  as  well  as 
the  land  applied  for. 

§  296.3  Notice  of  proposed  classifica¬ 
tion  and  opening  to  be  given  to  grazing 
permittee;  classification  and  opening  of 
land  in  a  grazing  lease.  In  the  case  of 
public  lands  in  a  grazing  district,  reason¬ 
able  notice  of  a  classification  or  a  pro¬ 
posed  classification  and  opening  of  the 
lands  will  be  given  to  any  permittees  en¬ 
titled  to  participate  in  th4  grazing  use  of 
the  land.  Lands  embraced  in  a  grazing 
lease  are  subject  to  classification  and 
other  lease  or  disposal  under  the  condi¬ 
tions  set  forth  in  §  160.12  of  this  chapter. 

§  296.4  Classifications  of  irrigable 
land  for  homestead  entry.  Public  lands 
which  are  desert  in  character  within  the 
meaning  of  sections  2  and  3  of  the  desert- 
land  law  (act  of  March  3,  1877,  19  Stat. 
377,  43  U.  S.  C.  322)  and  are  subject  to 
classification  under  section  7  of  the  Tay¬ 
lor  Grazing  Act  may,  on  the  filing  of  an 
application  under  the  general  homestead 
laws,  be  classified  for  entry  under  those 
laws,  provided  the  applicant  makes  a 
satisfactory  showing  that  the  land  is 
susceptible  of  successful  cultivation  by 
irrigation  and  that  the  cultivation  re¬ 
quirements  of  the  homestead  laws  will 
be  met.  The  applicant  in  such  a  case 
will  be  required  to  furnish  satisfactory 
evidence  of  a  water  right  and  plans  of 
irrigation.  The  available  water  supply, 
and  the  plan  of  irrigation,  however,  need 
be  sufficient  only  to  enable  the  applicant 
to  meet  the  cultivation  requirements  of 
the  homestead  laws. 

§  296.5  When  applicant  may  occupy 
and  improve  the  land.  The  filing  of  an 
application  which  cannot  be  allowed  un¬ 
less  the  land  is  first  classified  does  not 
give  the  applicant  the  right  to  occupy 
or  settle  upon  the  land.  The  applicant 
shall  be  entitled  to  the  possession  and 
use  of  the  land  only  after  his  entry,  selec¬ 
tion,  or  location  has  been  allowed,  or  a 
lease  has  been  issued.  Settlement  on 
the  land  prior  to  that  time  constitutes 
a  trespass. 

§  296.6  Preference  right  of  applicant; 
order  of  opening  to  be  issued  where  pref¬ 
erence-right  application  is  rejected. 
Where  public  land  is  classified  under 
section  7  of  the  Taylor  Grazing  Act  pur¬ 
suant  to  an  application,  the  applicant 
is  entitled  to  a  preference  right  of  entry. 
If,  however,  after  classification  of  the 
land  and  prior  to  the  allowance  of  the 
application,  it  should  be  necessary  for 
any  reason  to  reject  the  application,  the 
land  will  not  become  subject  to  appli¬ 
cation  by  persons  other  than  the  pref¬ 
erence-right  applicant  until  an  appro¬ 
priate  order  of  opening  has  been  issued. 

Cross  Reference:  For  preference  right  of 
applicant  under  the  Small  Tract  Act,  see 
§  257.9  of  this  chapter. 
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§  296.7  Requirements  to  earn  title. 
Upon  allowance  of  an  application  to 
make  entry,  location,  or  selection  of  pub¬ 
lic  land  classified  as  provided  in  §§  296.1- 
296.9,  all  the  laws  and  regulations  gov¬ 
erning  the  particular  kind  of  entry,  loca¬ 
tion,  or  selection  applied  for  must  be 
complied  with  in  order  to  earn  title  to 
the  land. 

§  296.8  Cases  of  conflict  with  applica¬ 
tions  for  mineral  prospecting  permits  or 
leases.  In  all  cases  of  applications  to 
make  nonmineral  entries  or  selections  of 
public  lands,  which  conflict  with  applica¬ 
tions  for  mineral  prospecting  permits  or 
leases,  the  instructions  in  §§  102.34  to 
102.38  of  this  chapter  must  be  observed. 

§  296.9  Appeal.  An  appeal  from  a  de¬ 
cision  of  the  manager  to  the  Director,  or 
from  a  decision  of  the  Director  to  the 
Secretary  of  the  Interior  may  allege  er¬ 
rors  of  law,  or  the  applicant  may  make 
a  showing  as  to  the  facts,  accompanied 
by  evidence  tending  to  disprove  the  ad¬ 
verse  conclusions  reached. 

Part  297 — Executive  Orders  and  Re¬ 
lated  Public  Land  Orders  Referred  to 
in  Chapter  I 

Sec. 

297.3  Alaska  Railroad  town  site  regula¬ 

tions.  • 

297.4  Amendment  of  Alaska  Railroad  town 

site  regulations. 

297.5  Withdrawal  of  lands  containing 

springs  or  water  holes;  Public 
Water  Reserve  No.  107. 

297.6  Modification  of  order  withdrawing 

lands  containing  springs  or  water 
holes;  Public  Water  Reserve  No. 
107. 

297.7  Amendment  of  Alaska  Railroad  town 

site  regulations. 

297.8  Withdrawal  of  oil  shale  deposits  and 

lands  containing  same. 

297.9  Withdrawal  of  lands  containing  hot 

or  medicinal  springs,  exclusive  of 
Alaska. 

297.10  Modification  of  order  withdrawing  oil 

shale  deposits  and  lands  contain¬ 
ing  same. 

297.11  First  general  order  of  withdrawal. 

297.12  Second  general  order  of  withdrawal. 

297.13  Modification  of  order  withdrawing  oil 

shale  deposits  and  lands  contain¬ 
ing  same. 

297.14  Amendment  of  first  general  order  of 

withdrawal. 

297.15  Amendment  of  first  general  order  of 

withdrawal. 

297.16  Amendment  of  first  general  order  of 

withdrawal. 

297.17  Amendment  of  second  general  order 

of  withdrawal. 

297.18  Amendment  of  first  and  second  gen¬ 

eral  orders  of  withdrawal. 

297.19  Withdrawal  of  lands  containing  hot 

or  medicinal  springs.  Including 
public  lands  in  Alaska. 

Authority:  §§  297.3  to  297.19  issued  under 
sec.  24,  26  Stat.  1103,  as  amended,  sec.  1,  36 
Stat.  847,  sec.  1,  38  Stat.  305,  sec.  11,  39  Stat. 
865;  16  U.  S.  C.  471,  43  U.  S.  C.  141,  48  U.  S.  C. 
307,  43  U.  S.  C.  301. 

§  297.3  Alaska  Railroad  town  site 
regulations .l  It  is  hereby  ordered  that 

1  Amended  by  F.  O.  3529,  Aug.  9,  1921 
(§  297.4),  and  E.  O.  5136,  June  12,  1929 
(§  297.7). 

The  designation  of  the  “Alaskan  Engi¬ 
neering  Commission”  has  been  changed  to 
“The  Alaska  Railroad.”  All  matters  which. 


the  administration  of  that  portion  of 
the  act  of  March  12,  1914  (38  Stat.  305; 
48  U.  S.  C.  301,  302,  303-308)  relating  to 
the  withdrawal,  location  and  disposition 
of  town  sites  shall  be  in  accordance  with 
the  following  regulations  and  provisions, 
to  wit: 

(a)  Reservations.  The  Alaskan  Engi¬ 
neering  Commission  will  file  with  the 
Secretary  of  the  Interior,  when  deemed 
necessary,  its  recommendations  for  the 
reservation  of  such  areas  as  in  its  opin¬ 
ion  may  be  needed  for  town  site  pur¬ 
poses.  The  Secretary  of  the  Interior  will 
thereupon  transmit  such  recommenda¬ 
tions  to  the  President  with  his  objections 
thereto  or  concurrence  therewith.  If 
approved  by  the  President,  the  reserva¬ 
tion  will  be  made  by  Executive  order. 

(b)  Survey.  When  in  the  opinion  of 
the  Secretary  of  the  Interior  the  public 
interests  require  a  survey  of  any  such 
reservation,  he  shall  cause  to  be  set  aside 
such  portions  thereof  for  railroad  pur¬ 
poses  as  may  be  selected  by  the  Alaskan 
Engineering  Commission,  and  cause  the 
remainder,  or  any  part  thereof,  to  be 
surveyed  into  urban  or  suburban  blocks 
and  lots  of  suitable  size,  and  into  reserva¬ 
tions  for  parks,  schools,  and  other  public 
purposes  and  for  Government  use. 
Highways  should  be  laid  out,  where  prac¬ 
ticable,  along  all  shore  lines,  and  suf¬ 
ficient  land  for  docks  and  wharf  purposes 
along  such  shore  lines  should  be  reserved 
in  such  places  as  there  is  any  apparent 
necessity  therefor.  Th$  survey  will  be 
made  under  the  supervision  of  the  Com¬ 
missioner  of  the  General  Land  Office  and 
the  plats  will  be  approved  by  him  and  by 
the  chairman  of  the  Alaskan  Engineer¬ 
ing  Commission. 

(c  Preference  right.  Any  person  re¬ 
siding  in  a  reserved  town  site  at  the 
time  of  the  subdivisional  survey  thereof 
in  the  field  and  owning  and  having  valu¬ 
able  and  permanent  improvements 
thereon,  may,  in  the  discretion  of  the 
Secretary  of  the  Interior,  be  granted  a 
preference  right  of  entry,  of  not  exceed¬ 
ing  two  lots  on  which  he  may  have  such 
improvements  by  paying  the  appraised 
price  fixed  by  the  superintendent  of  sale, 
under  such  regulations  as  the  Secretary 
of  the  Interior  may  prescribe.  Prefer¬ 
ence  right  proof  and  entry,  when 
granted,  must  be  made  prior  to  the  date 
of  the  public  sale. 

(d)  Public  sale.  The  unreserved  and 
unsold  lots  will  be  offered  at  public  out¬ 
cry  to  the  highest  bidder  at  such  time 
and  place,  and  after  such  publication  of 
notice,  if  any,  as  the  Secretary  of  the  In¬ 
terior  may  direct,  and  he  may  appoint 
or  detail  some  suitable  person  as  super¬ 
intendent  of  sale  to  supervise  the  same 
and  may  fix  his  compensation  and  re¬ 
quire  him  to  give  sufficient  bond. 

formerly  were  under  the  control  of  the 
chairman  of  said  commission  now  are  under 
the  supervision  of  the  general  manager  of 
the  said  railroad.  The  functions  formerly 
exercised  by  the  Commissioner  of  the  Gen¬ 
eral  Land  Office  have  been  transferred  to 
the  Director,  Bureau  of  Land  Management. 

Due  to  the  change  in  organization,  plats 
of  Alaska  Railroad  town  sites  are  not  ap¬ 
proved  by  an  official  of  the  Alaska  Railroad. 

The  Area  Administrator  in  Alaska  has 
been  designated  as  Superintendent  of  Sales 
of  Alaska  Railroad' town  sites. 


(e)  Superintendent’s  authority.  Un¬ 
der  the  supervision  of  the  Secretary  of 
the  Interior,  the  superintendent  of  the 
sale  will  be,  and  he  is  hereby,  authorized 
to  make  all  appraisements  of  lots  and 
at  any  time  to  reappraise  any  lot  which 
in  his  judgment  is  not  appraised  at  the 
proper  amount,  or  to  fix  a  minimum 
price  for  any  lot  below  which  it  may  not 
be  sold,  and  he  may  adjourn,  or  post¬ 
pone  the  sale  of  any  lots  to  such  time  and 
place  as  he  may  deem  proper. 

(f)  Manner  and  terms  of  public  sale. 

(1)  The  Secretary  of  the  Interior  shali 
by  regulations  prescribe  the  manner  of 
conducting  the  public  sale,  the  terms 
thereof  and  forms  therefor  and  he  may 
prescribe  what  failures  in  payment  will 
subject  the  bidder  or  purchaser  to  a  for¬ 
feiture  of  his  bid  or  right  to  the  lot 
claimed  and  money  paid  thereon.  The 
superintendent  of  sale  will  at  the  com¬ 
pletion  of  the  public  sale  deposit  with 
the  receiver  of  the  proper  local  land  of¬ 
fice  the  money  received  and  file  with  its 
officers  the  papers  deposited  with  him 
by  said  bidder,  together  with  his  certifi¬ 
cate  as  to  successful  bidder. 

(2)  If  it  be  deemed  advisable,  the 
Commissioner  of  the  General  Land  Office 
may  direct  the  receiver  of  public  moneys 
of  the  proper  district  to  attend  sales 
herein  provided  for  in  which  event  the 
cash  payment  required  shall  be  paid  to 
the  said  receiver. 

(g)  Anchorage ,  Matanuska,  and  Ne- 
nana  town  sites.  (1)  Unsold  and  for¬ 
feited  lands  in  the  town  sites  of  Anchor¬ 
age,  Matanuska,  and  Nenana,  upon 
which  assessments  for  the  improvements 
of  streets,  sidewalks,  alleys,  and  for  pro¬ 
motion  of  sanitation  and  fire  protection 
have  been  levied  by  the  Alaskan  Engi¬ 
neering  Commission  and  the  assessments 
or  any  portion  thereof  remain  unpaid 
shall  be  subject  to  such  unpaid  assess¬ 
ments  and  the  purchaser  shall  pay  the 
same  in  the  manner  the  Secretary  of 
the  Interior  may  by  regulations  provide, 
and  the  proceeds  of  such  assessments 
will  be  deposited  with  the  Alaskan  Engi¬ 
neering  Commission,  as  a  reimbursement 
to  the  operating  expense  fund  as  pro¬ 
vided  in  section  3  of  the  act  of  March  12, 
1914  (38  Stat.  307;  48  U.  S.  C.  306).  See 
22  Comp.  Dec.  604.  Hereafter  no  such 
assessments  by  said  Commission  will  be 
levied. 

(2)  In  cases  wrhere  one  of  a  number  of 
joint  purchasers  of  a  lot  has  made  or 
may  hereafter  make  all  payments  of  his 
pro  rata  share  of  the  purchase  price  and 
assessments  on  the  lot,  such  lot  may,  in 
the  event  of  forfeiture  being  declared, 
and  in  the  discretion  of  the  Secretary  of 
the  Interior,  be  re-subdivided  and  a  pref¬ 
erence  right  of  purchase  given  to  the 
person  who  has  made  all  payments  on  his 
portion  thereof,  such  preference  right  to 
be  confined  to  the  portion  of  the  original 
lot  held  and  claimed  by  such  person. 
This  privilege  may  be  extended  to  a 
transferee  of  an  original  purchase. 

(3)  Pinal  certificate  may  issue  in  these 
town  sites  in  all  cases,  wThen  the  pur¬ 
chase  price  and  assessments  are  paid  in 
full  without  regard  to  date  of  purchase. 

(h)  Commission  buildings  on  lots- 
Buildings  belonging  to  the  Alaskan 
Engineering  Commission  situated  on  a 
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lot  in  any  town  site  may  be  appraised 
and  sold  separate  and  apart  from  the  lot 
on  which  located,  under  regulations  pro¬ 
vided  by  the  Secretary  of  the  Interior  for 
the  same  and  for  the  removal  of  the 
buildings.  The  proceeds  for  the  sale  of 
such  buildings  shall  be  paid  to  the  Alas¬ 
kan  Engineering  Commission  as  a  reim¬ 
bursement  to  its  operating  account. 

(i)  Private  entry.  Lots  offered  at  pub¬ 
lic  sale  and  not  sold  and  lots  offered  and 
declared  forfeited  in  a  town  site  may,  in 
the  discretion  of  the  Secretary  of  the 
Interior,  be  sold  at  private  entry  for  the 
appraised  price. 

(j)  Orders  revoked.  All  Executive  or¬ 
ders  heretofore  issued  for  the  disposition 
of  town  sites  along  the  Government  rail¬ 
roads  in  Alaska  are  hereby  revoked  so 
far  as  they  conflict  with  the  foregoing 
provisions.  This  order  is  intended  to 
take  the  place  of  all  other  orders  making 
provisions  for  the  sale  and  disposal  of 
lots  in  said  town  sites  along  Government 
railroads  in  Alaska  under  the  provisions 
of  said  act. 


§  297.4  Amendment  of  Alaska  Rail - 
road,  town  site  regulations.2  It  is  ordered 
that  Executive  Order  No.  3489,  issued 
June  10, 1921,  be,  and  the  same  is  hereby, 
amended  to  authorize  and  empower  the 
Alaskan  Engineering  Commission  to  levy 
and  collect  assessments  for  town  site  ex¬ 
penses  for  the  town  site  of  Nenana,  for 
the  improvements  of  streets,  sidewalks, 
alleys,  and  for  promotion  of  sanitation 
and  fire  protection,  for  the  period  from 
July  1,  1920,  to  August  31,  1921. 

Cross  References:  For  surveys,  Alaska,  see 
Part  78  of  this  chapter.  For  towu  sites, 
Alaska,  see  Part  80  of  this  chapter. 

§  297.5  Withdrawal  of  lands  contain - 
ing  springs  or  water  holes;  Public  Water 
Reserve  No.  107. *  It  is  hereby  ordered 
that  every  smallest  legal  subdivision  of 
the  public  land  surveys  which  is  vacant 
unappropriated  unreserved  public  land 
and  contains  a  spring  or  water  hole,  and 
all  land  within  one-quarter  of  a  mile  of 
every  spring  or  water  hole  located  on 
unsurveyed  public  land  be,  and  the  same 
is  hereby,  withdrawn  from  settlement, 
location,  sale,  or  entry,  and  reserved 
for  public  use  in  accordance  with  the 
provisions  of  section  10  of  the  act  of 
December  29,  1916  (39  Stat.  865;  43 
U.  S.  C.  300),  and  in  aid  of  pending 
legislation. 

§297.6  Modification  of  order  with¬ 
drawing  lands  containing  springs  or 

! Amended  by  E.  O.  3529,  Aug.  9,  1921 
(5  297.4) .  and  E.  O.  5136,  June  12,  1929 
U  297.7). 

The  designation  of  the  “Alaskan  Engi¬ 
neering  Commission’’  has  been  changed  to 
The  Alaska  Railroad.”  All  matters  which 
formerly  were  under  the  control  of  the  chair¬ 
man  of  said  commission  now  are  under  the 
supervision  of  the  general  manager  of  the 
smU  railroad.  The  functions  formerly  ex¬ 
cised  by  the  Commissioner  of  the  General 
"aud  Office  have  been  transferred  to  the 
Director,  Bureau  of  Land  Management. 

Due  to  the  change  in  organization,  plats  of 
jhaska  Railroad  town  sites  are  not  approved. 
official  of  the  Alaska  Railroad. 

The  Area  Administrator  in  Alaska  has 
n  designated  as  Superintendent  of  Sales 
Alaska  Railroad  town  sites. 

(I2976)fie<1  by  E'  °'  5106'  May  4’  1929 

No.  248— Part  II - 4 


water  holes ;  Public  Water  Reserve  No. 
107.  Executive  order  of  April  17,  1926, 
creating  public  water  reserve  No.  107,  is 
hereby  modified  so  as  to  exclude  the 
Territory  of  Alaska  from  the  operation 
thereof. 

§  297.7  Amendment  of  Alaska  Rail¬ 
road  Town  Site  Regulations,  (a)  It  is 
ordered  that  Executive  Order  No.  3489, 
issued  June  10,  1921,  containing  the 
Alaska  Railroad  Town  Site  Regulations, 
is  hereby  amended  to  authorize  the  Sec¬ 
retary  of  the  Interior  to  reappraise  and 
sell  the  unimproved  lots  in  Nenana  Town 
Site,  Alaska,  belonging  to  the  United 
States,  and  to  readjust  the  assessments 
levied  against  them  for  the  improvement 
of  streets,  sidewalks  and  alleys,  and  for 
the  promotion  of  sanitation  and  fire  pro¬ 
tection  by  the  Alaska  Railroad  prior  to 
August  31,  1921. 

(b)  As  to  the  lots  within  said  town 
site  which  have  been  forfeited  for  fail¬ 
ure  to  pay  such  assessments,  upon  which 
valuable  improvements  have  been 
placed,  the  provisions  of  said  order  re¬ 
garding  the  collection  of  the  unpaid 
assessments  remain  effective. 

(c)  This  order  shall  continue  in  full 
force  and  effect  unless  and  until  revoked 
by  the  President  or  by  act  of  Congress. 

§  297.8  Withdrawal  of  oil  shale  de¬ 
posits  and  lands  containing  same.*  (a) 

It  is  hereby  ordered  that  subject  to  valid 
existing  rights  the  deposits  of  oil  shale, 
and  lands  containing  such  deposits 
owned  by  the  United  States,  be,  and  the 
same  are  hereby,  temporarily  withdrawn 
from  lease  or  other  disposal  and  reserved 
for  the  purposes  of  investigation,  exam¬ 
ination,  and  classification. 

(b)  This  order  shall  continue  in  full 
force  and  effect  unless  and  until  revoked 
by  the  President  or  by  act  of  Congress. 

Cross  Reference:  For  oil  shale  leases,  see 
Part  197  of  this  chapter. 

§  297.9  Withdrawal  of  lands  contain¬ 
ing  hot  or  medicinal  springs,  exclusive 
of  Alaska,  (a)  It  is  hereby  ordered  that 
every  smallest  legal  subdivision  of  the 
public  land  surveys  which  is  vacant  un¬ 
appropriated  unreserved  public  land  and 
contains  a  hot  spring,  or  a  spring  the 
waters  of  which  possess  curative  proper¬ 
ties;  and  all  land  within  one-quarter  of 
a  mile  of  every  such  spring  located  on 
unsurveyed  public  land,  exclusive  of 
Alaska,5  be,  and  the  same  is  hereby,  with¬ 
drawn  from  settlement,  location,  sale,  or 
entry,  and  reserved  for  lease  under  the 
provisions  of  the  act  of  March  3,  1925 
(43  Stat.  1133;  43  U.  S.  C.  971),  subject 
to  valid  existing  rights. 

(b)  This  order  shall  remain  in  full 
force  and  effect  unless  and  until  revoked 
by  the  President  or  by  act  of  Congress. 

Cross  Reference:  For  waters,  in  general, 
see  Part  292  of  this  chapter. 

§  297.10  Modification  of  order  with¬ 
drawing  oil  shale  deposits  and  lands 
containing  same.  Upon  recommenda¬ 
tion  of  the  Secretary  of  the  Interior, 
Executive  Order  No.  5327  of  April  15, 
1930,  withdrawing  certain  lands  for  pur- 

4  Modified  by  E.  O.  6016,  Feb.  6,  1933 
(§  297.10)  and  E.  O.  7038,  May  13, 
1935  (§  297.13). 

0  Amended  so  as  to  apply  to  Alaska  by 
P.  L.  O.  399,  August  20,  1947.  See  §  297.19. 


poses  of  investigation,  examination,  and 
classification,  is  hereby  modified  to  the 
extent  of  authorizing  him  to  issue  oil  and 
gas  permits  and  leases  under  the  General 
Leasing  Act  of  February  25, 1920  (41  Stat. 
437;  30  U.  S.  C.  181  et  seq.),  for  any  of 
the  lands  withdrawn  by  said  order. 

Cross  Reference:  For  oil  and  gas  permits 
and  leases,  see  Part  192  of  this  chapter. 

§  297.11  First  general  order  of  with¬ 
drawal*  (a)  Subject  to  the  conditions 
expressed  in  the  act  of  June  25,  1910  (36 
Stat.  847),  as  amended  by  the  act  of 
August  24,  1912  (37  Stat.  497;  43  U.  S.  C. 
141-143, 16  U.  S.  C.  471 ) ,  it  is  ordered  that 
all  of  the  vacant,  unreserved  and  unap¬ 
propriated  public  land  in  the  States  of 
Arizona,  California,  Colorado,  Idaho, 
Montana,  Nevada,  New  Mexico,  North 
Dakota,  Oregon,  South  Dakota,  Utah, 
and  Wyoming  be,  and  it  hereby  is,  tem¬ 
porarily  withdrawn  from  settlement, 
location,  sale,  or  entry  and  reserved  for 
classification,  and  pending  determina¬ 
tion  of  the  most  useful  purpose  to  which 
such  land  may  be  put  in  consideration  of 
the  provisions  of  the  act  of  June  28,  1934 
(48  Stat.  1269;  43  U.  S.  C.  315-315n, 
1171),  and  for  conservation  and  develop¬ 
ment  of  natural  resources. 

(b)  The  withdrawal  hereby  effected 
is  subject  to  existing  valid  rights. 

(c)  This  order  shall  continue  in  full 
force  and  effect  unless  and  until  revoked 
by  the  President  or  by  act  of  Congress. 

§  297.12  Second  general  order  of 
withdrawal .T  (a)  Subject  to  the  condi¬ 
tions  expressed  in  the  act  of  June  25, 
1910  (36  Stat.  847),  as  amended  by  the 
act  of  August  24,  1912  (37  Stat.  497;  43 
U.  S.  C.  141-143,  16  U.  S.  C.  471)  and 
•subject  to  valid  existing  rights,  it  is  or¬ 
dered  that  all  the  public  lands  in  the 
States  of  Alabama,  Arkansas,  Florida, 
Kansas,  Louisiana,  Michigan,  Minne¬ 
sota,  Mississippi,  Nebraska,  Oklahoma, 
Washington,  and  Wisconsin  be,  and  they 
are  hereby,  temporarily  withdrawn  from 
settlement,  location,  sale  or  entry,  and 
reserved  for  classification  and  pending 
determination  of  the  most  useful  pur¬ 
poses  to  which  said  lands  may  be  put  in 
furtherance  of  said  Land  Program,  and 
for  the  conservation  and  development  of 
natural  resources. 

(b)  Public  lands  within  any  of  the 
States  herein  enumerated  which  are  on 
the  date  of  this  order  under  an  existing 
reservation  for  a  public  purpose  are  ex¬ 
empted  from  the  force  and  effect  of  the 
provisions  of  this  order  so  long  as  such 
existing  reservation  remains  in  force  and 
effect. 

(c)  This  order  shall  continue  in  full 
force  and  effect  unless  and  until  revoked 
by  the  President  or  by  act  of  Congress. 

§  297.13  Modification  of  order  with¬ 
drawing  oil  shale  deposits  and  lands 
containing  same.  Executive  Order  No. 

'Amended  by  E.  O.  7048,  May  20,  1935 
( §  297.14) ,  E.  O.  7235,  Nov.  26,  1935  ( §  297.15) , 
E.  O.  7274,  Jan.  14,  1936  (§  297.16),  and  E.  O. 
7599,  Apr.  1,  1937  (§  297.18).  For  effect  of 
the  orders,  see  footnote  to  Part  295  of  this 
chapter. 

7  Amended  by  E.  O.  7363,  May  6,  1936 
(§  297.17),  and  E.  O.  7599,  Apr.  1,  1937 
(§  297.18).  For  effect  of  the  orders,  see  foot¬ 
note  to  Part  295  of  this  chapter. 
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5327,  of  April  15,  1930,  withdrawing  oil- 
shale  deposits  and  lands  containing  such 
deposits  for  purposes  of  investigation, 
examination,  and  classification,  is  hereby 
modified  so  as  to  authorize  the  Secretary 
of  the  Interior  to  issue  sodium  permits 
and  leases  under  the  General  Leasing 
Act  of  February  25, 1920  (41  Stat.  437) ,  as 
amended  by  the  act  of  December  11, 1928 
(45  Stat.  1019;  30  U.  S.  C.  261,  262),  for 
and  of  any  of  the  lands  withdrawn  by 
said  order. 

Cross  Reference:  For  sodium  permits  and 
leases,  see  Part  195  of  this  chapter. 

§  297.14  Amendment  of  first  general 
order  of  withdrawal.  Executive  Order 
No.  6910,  of  November  26,  1934,  is  hereby 
amended  so  as  (a)  to  make  it  applicable 
to  all  lands  within  the  States  mentioned 
therein  upon  the  cancellation  or  release 
of  prior  entries,  selections,  or  claims,  or 
upon  the  revocation  of  prior  withdrawals 
unless  expressly  otherwise  provided  in 
the  order  of  revocation;  and  (b)  to  au¬ 
thorize  the  Secretary  of  the  Interior,  in 
his  discretion  and  in  harmony  with  the 
purposes  of  the  act  of  June  28,  1934  (48 
Stat.  1269;  43  U.  S.  C.  315-315n,  1171) ,  to 
accept  title  to  base  lands  in  exchange  for 
other  lands  subject  to  such  exchange  un¬ 
der  the  terms  of  the  said  act. 

§  297.15  Amendment  of  first  general 
order  of  withdrawal.  Executive  Order 
No.  6910,  of  November  26,  1934,  as 
amended,  withdrawing  public  lands  in 
certain  States,  is  hereby  further  amend¬ 
ed  so  as  to  permit  the  sale  under  section 
14,  and  the  leasing  under  section  15,  of 
the  act  of  June  28,  1934  (48  Stat.  1274, 
1275;  43  U.  S.  C.  1171,  315m)  of  any  lands 
covered  by  the  said  order  which  the  Sec¬ 
retary  of  the  Interior  shall  determine  to 
be  properly  subject  to  such  sale  or  lease 
and  not  needed  for  any  public  purpose; 
and  it  is  further  ordered  that  the  said 
withdrawal  shall  not  debar  recognition 
or  allowance  of  bona  fide  non-metallif- 
erous  mining  claims. 

§  297.16  Amendment  of  first  general 
order  of  withdrawal.  Executive  Order 
No.  6910,  of  November  26,  1934,  as 
amended,  withdrawing  public  land  in 
certain  States,  is  hereby  further  amended 
by  excluding  from  the  operation  thereof 
all  lands  which  are  now,  or  may  here¬ 
after  be,  included  within  grazing  districts 
duly  established  pursuant  to  the  provi¬ 
sions  of  the  act  of  June  28,  1934,  so  long 
as  such  lands  remain  a  part  of  any  such 
grazing  district. 

5  297.17  Amendment  of  second  gen¬ 
eral  order  of  withdrawal.  It  is  ordered 
that  Executive  Order  No.  6964  of  Febru¬ 
ary  5,  1935,  withdrawing  all  public  land 
in  certain  States,  be,  and  it  is  hereby, 
amended  so  as  to  permit,  subject  to  valid 
existing  rights,  the  exchange  under  sec¬ 
tion  8,  the  sale  under  section  14,  and 
the  leasing  under  section  15  of  the  act 
of  June  28, 1934  (48  Stat.  1272;  43  U.  S.  C. 
315g,  1171,  315m)  of  any  lands  covered 
by  the  said  order  which  the  Secretary  of 
the  Interior  shall  determine  to  be  prop¬ 
erly  subject  to  such  exchange,  sale,  or 
lease  and  not  needed  for  any  public 
purpose. 

§  297.18  Amendment  of  first  and  sec¬ 
ond  general  orders  of  withdrawal.  It  is 


ordered  that  Executive  Orders  No.  6910 
of  November  26,  1934,  as  amended,  and 
No.  6964  of  February  5, 1935,  as  amended, 
withdrawing  public  lands  in  certain 
States,  be,  and  they  are  hereby,  further 
amended  by  excluding  from  their  opera¬ 
tion  all  lands  which  are  identified  by 
survey  made  after  the  respective  dates 
of  the  orders,  and  which  upon  the  date 
of  the  acceptance  of  the  survey  thereof 
by  the  Commissioner  of  the  General 
Land  Office8  would  otherwise  become  a 
part  of  the  school-land  grant  of  desig¬ 
nated  sections  to  any  of  the  States  men¬ 
tioned  in  the  said  orders. 

§  297.19  Withdrawal  of  lands  con¬ 
taining  hot  or  medicinal  springs,  includ¬ 
ing  public  lands  in  Alaska.  Executive 
Order  No.  1324*2  of  March  28,  1911, 
withdrawing  certain  public  lands  in  the 
Territory  of  Alaska  containing  hot  or 
medicinal  springs,  as  amended  by  Exec¬ 
utive  Order  No.  1883  of  January  24, 
1914,  is  hereby  revoked;  and  Executive 
Order  No.  5389  of  July  7, 1930,  withdraw¬ 
ing  certain  public  lands  containing  hot 
or  medicinal  springs,  exclusive  of  such 
lands  in  Alaska,  is  amended  by  deleting 
therefrom  the  words  “exclusive  of 
Alaska,”  so  that  the  said  order  shall 
apply  to  lands  containing  hot  or  medici¬ 
nal  springs  in  both  Alaska  and  the  United 
States.  Executive  Order  No.  5389,  as 
hereby  amended,  shall  not  affect  lands  in 
national  forests,  nor  shall  lands  now 
outside  of  or  hereafter  eliminated  from 
national  forests  be  subject  to  the  provi¬ 
sions  of  such  order  by  reason  of  their 
proximity  to  any  such  springs  in  a 
national  forest. 

Cross  Reference:  For  Presidential  docu¬ 
ments  referred  to  in  this  chapter  and  not 
contained  in  this  part,  see  App.  B,  infra. 

(F.  R.  Doc.  54—10250;  Filed,  Dec.  22.  1954; 
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